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PREFACE 


This  legislative  history  has  been  prepared  to  provide  a 
convenient  reference  source  for  studies  of  the  development 
of  the  provisions  of  the  Social  Security  Act  as  amended  hy 
the  96th  Congress,  which  adjourned  on  December  16,  I98O. 

The  legislative  history  began  with  the  Social  Security  Act, 
as  enacted  on  August  11+,  1935 »  sndi  pertained  only  to  the 
benefit  programs  (titles  II,  XVT,  and  XVIII )  administered 
by  the  Social  Security  Administration.    Beginning  with  the 
legislative  histoiy  of  the  95th  Congress,  the  history  has 
been  expanded  to  include  the  20  titles  of  the  Social 
Security  Act. 

This  legislative  history  includes: 

.Every  enactment  of  the  96th  Congress  affecting  or 
adding  to  the  provisions  of  the  Social  Security  Act. 

.Relevant  committee  reports  of  the  House  of 
Representatives  and  the  Senate  relating  to  the  Social 
Security  Act. 

Excerpts  were  substituted  for  the  full  text  where  pertinent. 

In  some  instances  the  House  and  Senate  reports  accompanying 
a  particular  act  will  not  reflect  one  or  more  provisions  con- 
tained in  the  ax3t.    This  is  usually  due  to  the  fact  that 
the  particular  provision  was  added  to  the  bill  on  the  floor 
of  the  House,  or  Senate,  as  the  case  may  be,  after  issuance 
of  the  particular  report.    In  these  cases,  background 
material  relating  to  the  amendment  may  be  found  in  the 
Congressional  Record  report  of  the  House  or  Senate  debate  on 
the  bill.    The  Congressional  Record  may  also  provide  a  use- 
ful supplemental  reference  source  even  in  those  cases  in 
which  the  House  or  Senate  report  discusses  the  particular 
provision  in  which  the  researcher  is  interested.    It  is  not 
feasible  to  reproduce  in  this  legislative  history  the  thou- 
sands of  pages  of  the  Congressional  Record  carrying  the 
House  and  Senate  debates  with  respect  to  the  acts  included 
in  the  histoiy.    However,  on  the  last  page  of  each  public 
law  contained  in  this  volume,  appears  a  listing  of  the  dates 
on  which  the  act  was  considered  in  the  House  and  Senate,  and 
the  volume  of  the  Congressional  Record  in  which  such  debate 
may  be  found. 


The  material  included  in  this 
legislative  history  is  an 
exact  photo-reproduction  of 
the  original  documents. 
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P.L.  96-32  (93  Stat.  82)  Approved  July  10,  1979 
Public  Health  Service  Act,  Amendment 


SS  Act  P.L.  93  H.Rep. 

Sub.ject  Section  Section  Stat.         96-187        No  other  reports 

Technical  Amendment     1122  2(c)  82  12 

Change  Plural  to 

Singular 
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PUBLIC  HEALTH  SERVICE  ACT, 
AMENDMENT 


PUBLIC  LAW  96-32— JULY  10,  1979 

Public  Law  96-32 
96th  Congress 

Joint  Resolution 

To  amend  the  Public  Health  Service  Act  and  related  health  laws  to  correct  printing 
and  other  technical  errors. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  (a)  paragraph  (3KB)  of 
subsection  (b)  of  the  first  section  of  Public  Law  95-613  (92  Stat.  3093) 
is  amended  by  striking  out  "1979;  $3,600,000  for  the  fiscal  year  ending 
September  30, 1980;"  and  inserting  in  lieu  thereof  "1979,  $120,800,000 
for  the  fiscal  year  ending  September  30,". 

(b)  The  amendment  made  by  subsection  (a)  shall  be  effective  as  of 
Novembers,  1978. 

Sec.  2.  (a)  Section  3(cX2XB)  of  the  Health  Maintenance  Organiza- 
tion Amendments  of  1978  (Public  Law  95-559)  is  amended  by  insert- 
ing "of  this  subsection"  after  "paragraph  (3)". 

(b)  Section  11(a)  of  such  Amendments  is  amended  by  striking  out 
"section  1310(b)"  and  inserting  in  lieu  thereof  "section  1301(b)". 

(c)  Section  14(bXl)  of  such  Amendments  is  amended  by  striking  out 
"organizations"  and  inserting  in  lieu  thereof  "organization". 

(d)  Section  1305(bXl)  of  the  Public  Health  Service  Act  (42  U.S.C. 
300e-4(bXl))  (as  amended  by  section  4(aXl)  of  such  Amendments)  is 
amended  by  striking  out  "$4,000,000"  each  place  it  occurs  and 
inserting  in  lieu  thereof  "$4,500,000". 

(e)  Section  1305A(cXl)  of  the  Public  Health  Service  Act  (42  U.S.C. 
300e-4(cXl))  (as  added  by  section  5  of  such  Amendments)  is  amended 
by  striking  out  "The"  and  inserting  in  lieu  thereof  "the". 

(f)  Section  1310(eXl)  of  the  Public  Health  Service  Act  (42  U.S.C. 
300e-9(eXl))  is  amended  by  striking  out  "subsection  (a)"  and  inserting 
in  lieu  thereof  "subsection  (a),  (b),  or  (c)". 

Sec.  3.  (a)  Section  504(bX3)  of  the  Rehabilitation,  Comprehensive 
Services,  and  Developmental  Disabilities  Amendments  of  1978 
(Public  Law  95-602)  is  amended  by  striking  out  "to  the"  and  inserting 
in  lieu  thereof  "for  the". 

(b)  Section  506(a)(3)  of  such  Amendments  is  amended  by  striking 
out  "that  such  State"  and  inserting  in  lieu  thereof  "that  each  State". 

Sec.  4.  Section  1802  of  the  Public  Health  Service  Act  (42  U.S.C. 
300v-l)  (added  by  section  301  of  Public  Law  95-622)  is  amended  by 
striking  out  "(b)  Definitions"  and  inserting  in  lieu  thereof  "(f) 
Definitions". 

Sec.  5.  (a)  Section  3(b)  of  the  Health  Services  Research,  Health 
Statistics,  and  Health  Care  Technology  Act  of  1978  (Public  Law 
95-623)  is  amended  by  striking  out  "second  time"  and  inserting  in 
lieu  thereof  "third  time". 

(b)  Section  3(d)  of  such  Act  is  amended  by  striking  out  "Section 
304(dX3)"  and  inserting  in  lieu  thereof  "Section  304(b)(3)". 

(c)  Subsection  (e)  of  section  304  of  the  Public  Health  Service  Act  (42 
U.S.C.  242c(e))  (added  by  section  7  of  the  Health  Services  Research, 
Health  Statistics,  and  Health  Care  Technology  Act  of  1978)  is  redesig- 
nated as  subsection  (d). 
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93  STAT.  85 


(n)  Section  1701(b)  of  the  Public  Health  Service  Act  (42  U.S.C. 
300u(b))  is  amended  by  inserting  "(other  than  grants  and  contracts 
under  sections  1707, 1708,  and  1709)"  after  "this  title". 

Sec.  8.  (aXl)  Section  103  of  the  Community  Mental  Health  Centers 
Extension  Act  of  1978  (Public  Law  95-622)  is  amended  by  adding  at 
the  end  the  following  new  subsection: 

"(c)  The  amendments  made  by  this  section  shall  take  effect  with 
respect  to  grants  made  under  section  203  of  the  Community  Mental 
Health  Centers  Act  from  appropriations  made  for  fiscal  years  ending 
after  September  30, 1977." 

(2)  Section  110(b)  of  Public  Law  95-622  is  amended  (A)  by  inserting 
"(1)"  after  "(b)",  and  (B)  by  adding  at  the  end  the  following: 

"(2)  The  amendment  made  by  paragraph  (1)  shall  take  effect  with 
respect  to  grants  made  under  section  203(e)  of  the  Community  Mental 
Health  Centers  Act  from  appropriations  made  for  fiscal  years  ending 
after  September  30, 1977." 

(3)  Section  111  of  Public  Law  95-622  is  amended  by  striking  out 
"section  110(c)"  and  inserting  in  lieu  thereof  "sections  103,  1100)X1), 
and  110(c)". 

(b)  Section  206(cX2XB)  of  the  Community  Mental  Health  Centers 
Act  (42  U.S.C.  2689e(cX2XB))  is  amended  by  inserting  "and"  at  the  end 
of  clause  (iii). 


42  use  300U-6, 
300U-7,  300U-8. 

Effective  date. 
42  use  2689b 
note. 


42  use  2689b. 

Effective  date. 
42  use  2689b 
note. 


42  use  2689 
note. 

42  use  2689b, 
2689m. 


Approved  July  10,  1979. 


LEGISLATIVE  HISTORY: 

HOUSE  REPORT  No.  96-187  (Oomm.  on  Interstate  and  Foreign  eommerce). 
CONGRESSIONAL  RECORD,  Vol.  125  (1979): 

Jan.  18,  considered  and  passed  Senate. 

June  25,  considered  and  passed  House,  amended. 

June  27,  Senate  agreed  to  House  amendments. 
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ber  30,  [1979;  $3,600,000  for  the  fiscal  year  ending  September  30, 
1980;!  1979,  $120,800,000  for  the  -fiscal  year  ending  September  SO, 
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^  ^  4<  ii<  *  He 


Health  ]Maixtexaxce  Okgaxizatiox  Amexdmexts  of  1978 

AN  ACT  To  amend  the  Public  Health  Service  Act  to  revise  and  extend  the 
program  of  assistance  under  that  Act  for  health  maintenance  organizations. 

IXITIAL  DEVELOrMEXT 

Sec.  3.  (a)  *  - 

*  *  *  *  *  *  * 
(c)(1)  Subparagraph  (A)  of  section  1304(f)(2)  is  amended  to 

read  as  f oIIoavs  : 

"(A)  $1,000,000  through  September  30,  1979,  and  $2,000,000 
thereafter,  or". 
(2)  Section  1304(f)  is  amended— 

(A)  by  striking  out  "The  amount"  in  paragraph  (2)  and  insert- 
ing in  lieu  thereof  ''Except  as  provided  in  paragraph  (3),  the 
amount" ; 

(B)  by  striking  out  "(except  as  provided  in  paragraph.  (3)  of 
this  suhsectiony^  in  paragraph  (2)  ;  and 

:le  *  *  *  *  *  * 

REQUIREMENTS  FOR  THE  PROVISION  OF  SERVICES 

Sec.  11.  (a)  Paragraph  (3)  of  section  [1310]  i-^^^i  (b)  is  amended  to 
read  as  follows : 

"(3)  (A)  *  *  * 

*  *  :N  ^  H:  * 
amendments  to  the  social  security  ACT 

Sec.  14.  (a)  (1)  *  *  * 

*  *  *  *  *  *  * 

(b)  Section  1122  of  the  Social  Security  Act  is  amended — 

(1)  by  striking  out  "or  health  maintenance  [organizations] 
organization''^  each  place  it  occurs, 

(2)  by  striking  out  "or  health  maintenance  organizations"  each 
place  it  occurs,  and 

(3)  by  striking  out  "or  organization,  or  of  any  facility  of  such 
organijzation,"  in  subsection  (d)  (2). 

41  «  *  i»  id  ^ 


Finder's  Aid 


P.L.  96-79  (93  Stat,  592)  Approved  October  h,  1979 
Health  Planning  and  Eesotirces  Development  Amendments  of  1979 


SS  Act  P.L.  93  H.Eep.  H.C.Eep.        S.Rep.  S.C.Rep. 

Sub.iect  Section  Section  Stat.       96-190  96-U20  96-96  96-309 

Technical  Amendment    1903(m)(2)(c)  128  629  91  83,  95  U3  96-97 

Health  Maintenance  119 

Organization 

Enrollment; 
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93  STAT.  592 


PUBLIC  LAW  96-79— OCT.  4,  1979 


Public  Law  96-79 
96th  Congress 


An  Act 


[S.  544] 


Health  Planning 
and  Resources 
Development 
Amendments  of 
1979. 

42  use  201  note. 


Post,  pp.  607, 629. 


42  use  201  note. 


Oct.  4.  1979   amend  titles  XV  and  XVI  of  the  Public  Health  Service  Act  to  revise  and  extend 

the  authorities  and  requirements  under  those  titles  for  health  planning  and 
health  resources  development,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SHORT  title;  references  to  public  health  service  act;  and  table 

OF  contents 

Section  1.  (a)  This  Act  may  be  cited  as  the  "Health  Planning  and 
Resources  Development  Amendments  of  1979". 

(b)  Whenever  in  this  Act  (other  than  in  subsections  (j)  and  (k)  of 
section  115  and  in  section  128)  an  amendment  or  repeal  is  expressed 
in  terms  of  an  amendment  to,  or  repeal  of,  a  section  or  other 
provision,  the  reference  shall  be  considered  to  be  made  to  a  section  or 
other  provision  of  the  Public  Health  Service  Act. 

TABLE  OF  CONTENTS 

Sec.  1.  Short  title;  references  to  Public  Health  Service  Act;  and  table  of  contents. 

TITLE  I-REVISION  OF  HEALTH  PLANNING  AUTHORITY 

Sec.  101.  Revision  and  reporting  on  national  guidelines  for  health  planning. 
Sec.  102.  National  health  priorities;  National  Council  on  Health  Planning  and 
Development. 

Sec.  103.  The  role  of  competition  in  the  allocation  of  health  services. 
Sec.  104.  Designation  of  health  service  areas. 
Sec.  105.  Designation  of  health  systems  agencies. 
Sec.  106.  Planning  grants. 
Sec.  107.  Carryover  of  grant  funds. 
Sec.  108.  Membership  requirements. 
Sec.  109.  Governing  body  selection. 
Sec.  110.  Responsibilities  of  governing  bodies. 
Sec.  111.  Meetings  and  records. 

Sec.  112.  Support  and  reimbursement  for  members  of  governing  bodies. 
Sec.  113.  Conflicts  of  interest. 
Sec.  114.  Staff  expertise. 
Sec.  115.  Health  plan  requirements. 
Sec.  116.  Criteria  and  procedures  for  reviews. 
Sec.  117.  Certificate  of  need  programs. 
Sec.  118.  Appropriateness  review. 

Sec.  119.  Review  and  approval  of  proposed  uses  of  Federal  funds. 
Sec.  120.  Coordination  of  health  planning  with  rate  review. 

Sec.  121.  Coordination  within  standard  metropolitan  statistical  areas  and  with 
other  entities. 

Sec.  122.  Collection  and  publication  of  hospital  charges. 
Sec.  123.  State  health  planning  and  development  agencies. 
Sec.  124.  Statewide  Health  Coordinating  Council  composition. 
Sec.  125.  Centers  for  health  planning. 
Sec.  126.  Definitions. 
Sec.  127.  Authorizations. 
Sec.  128.  Technical  amendment. 
Sec.  129.  Effective  date. 
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TITLE  II— REVISION  OF  AUTHORITY  FOR  HEALTH  RESOURCES 
DEVELOPMENT 

Sec.  201.  Revision  and  extension  of  assistance. 

Sec.  202.  Conforming  amendments. 

Sec.  203.  Technical  amendments. 

Sec.  204.  Effective  date.  ' 

TITLE  III— PROGRAM  TO  ASSIST  AND  ENCOURAGE  THE  DISCONTINUANCE 
OF  UNNEEDED  HOSPITAL  SERVICES 

Sec.  SOL  Authorization  of  program. 
Sec.  302.  Study. 

TITLE  I— REVISION  OF  HEALTH  PLANNING  AUTHORITY 

REVISION  AND  REPORTING  ON  NATIONAL  GUIDEUNES  FOR  HEALTH 

PLANNING 

Sec.  101.  (a)(1)(A)  Section  1501  is  amended  (i)  by  striking  out  "and  42  use  300k-L 
shall,  as  he  deems  appropriate,  by  regulation  revise  such  guidelines" 
in  subsection  (a),  and  (ii)  by  adding  after  subsection  (c)  the  following: 

"(d)  The  Secretary  shall,  on  an  annual  basis,  review  the  standards 
and  goals  included  in  the  guidelines  issued  under  subsection  (a).  In 
conducting  such  a  review,  the  Secretary  shall  review  the  health 
systems  plans  and  annual  implementation  plans  of  health  systems 
agencies  and  State  health  plans.  If  the  Secretary  proposes  to  revise  a 
guideline  issued  under  subsection  (a),  he  shall  make  such  revision  by 
regulations  promulgated  in  accordance  with  section  553  of  title  5, 
United  States  Code. 

"(e)(1)  The  Secretary  may  collect  data  to  determine  whether  the 
health  care  delivery  systems  meet  or  are  changing  to  meet  the  goals 
included  in  health  systems  plans  under  section  1513(b)(2)  and  State  42  USC  300/-2. 
health  plans  under  section  1524  and  to  determine  the  personnel,  42  USC  300m-3. 
facilities,  and  other  resources  needed  to  meet  such  goals.  The  Secre- 
tary shall  prescribe  (A)  the  manner  in  which  such  data  shall  be 
assembled  and  reported  to  the  Secretary  by  health  systems  agencies, 
State  health  planning  and  development  agencies,  and  other  entities, 
and  (B)  the  definitions  which  shall  be  used  by  such  agencies  and 
entities  in  assembling  and  reporting  such  data. 

"(2)  The  Secretary  shall  from  the  data  collected  under  paragraph 
(1)  periodically  make  public  a  (A)  statement  of  the  relationship 
between  the  goals  contained  in  the  health  systems  plans  and  the 
State  health  plans  and  the  status  of  the  supply,  distribution,  and 
organization  of  health  resources  with  respect  to  which  such  goals 
were  established,  and  (B)  summary  of  changes  (either  through  addi- 
tions or  reductions)  in  resources  needed  to  meet  such  goals.". 

(B)  The  amendments  made  by  subparagraph  (A)  do  not  authorize  Budget 
the  enactment  of  new  budget  authority  before  October  1,  1979.  42  usc*^36ok-i 

(2)  Subsection  (b)(1)  of  section  1501  is  amended  by  adding  at  the  end  note, 
thereof  the  following:  "Such  standards  shall  reflect  the  unique  42  USC  300k-L 
circumstances  and  needs  of  medically  underserved  populations  in 

isolated  rural  communities.". 

(3)  Subsection  (c)  of  section  1501  is  amended  by  striking  out  "In 
issuing  guidelines  under  subsection  (a)  the  Secretary  shall"  and 
inserting  in  lieu  thereof  "At  least  45  days  before  the  initial  publica- 
tion of  a  regulation  proposing  a  guideline  under  subsection  (a)  or  a 
revision  under  subsection  (d)  of  such  a  guideline,  the  Secretary  shall, 
with  respect  to  such  proposed  guideline  or  revision,". 

(b)(1)  Section  1513(b)(1)  is  amended  by  adding  after  and  below  42  USC  300/-2. 
subparagraph  (F)  the  following: 
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AUTHORIZATIONS 

Sec.  127.  (a)  Section  1516(d)(1)  (as  amended  by  section  106)  is  Ante,  p.  598. 
amended — 

(1)  by  striking  out  "and"  after  "1976,",  and 

(2)  by  inserting  before  the  period  the  following:  ",  $150,000,000 
for  the  fiscal  year  ending  September  30,  1980,  $165,000,000  for 
the  fiscal  year  ending  September  30,  1981,  and  $185,000,000  for 
the  fiscal  year  ending  September  30, 1982". 

(b)  Section  1525(c)  is  amended—  42  use  300m-4. 

(1)  by  striking  out  "and"  after  "1976,",  and 

(2)  by  inserting  before  the  period  the  following:  ",  $35,000,000 
for  the  fiscal  year  ending  September  30, 1980,  $40,000,000  for  the 
fiscal  year  ending  September  30,  1981,  and  $45,000,000  for  the 
fiscal  year  ending  September  30, 1982". 

(c)  Section  1526(e)  is  amended—  42  use  300m-5. 

(1)  by  striking  out  "and"  after  "1976,",  and 

(2)  by  inserting  before  the  period  the  following:  ",  $6,000,000  for 
the  fiscal  year  ending  September  30,  1980,  $6,000,000  for  the 
fiscal  year  ending  September  30,  1981,  and  $6,000,000  for  the 
fiscal  year  ending  September  30, 1982". 

(d)  Section  1534(d)  is  amended —  42USe  300n-3. 

(1)  by  striking  out  "and"  after  "1976,",  and 

(2)  by  inserting  before  the  period  the  following:  ",  $6,000,000  for 
the  fiscal  year  ending  September  30,  1980,  $8,000,000  for  the 
fiscal  year  ending  September  30,  1981,  and  $10,000,000  for  the 
fiscal  year  ending  September  30, 1982". 

(e)  Section  1640(d)  is  amended—  42  use  300t. 

(1)  by  striking  out  "and"  after  "1976,",  and 

(2)  by  inserting  before  the  period  the  following:  ",  $20,000,000 
for  the  fiscal  year  ending  September  30, 1981,  and  $30,000,000  for 
the  fiscal  year  ending  September  30, 1982". 

TECHNICAL  AMENDMENT 

Sec.  128.  Section  1903(m)(2)(C)  of  the  Social  Security  Act  is  42  use  I396b. 
amended  by  striking  out  "the  date  the  entity  enters  into  a  contract 
with  the  State  under  this  title  for  the  provision  of  health  services  on  a 
prepaid  risk  basis"  and  inserting  in  lieu  thereof  "the  date  the  entity 
qualifies  as  a  health  maintenance  organization  (as  determined  by 
the  Secretary)". 

effective  date 

Sec.  129.  (a)  The  amendments  made  by  this  title  (other  than  by  42  use  300/ 
sections  101,  102,  103(a),  108(b),  103(c),  104(c),  105,  106,  107,  110(c),  note. 
110(d),  110(e),  110(0,  111,  115(f),  116(d),  116(e),  117,  120,  123,  126,  127, 
and  128)  shall  take  effect  one  year  after  the  date  of  the  enactment  of 
this  Act,  except  that  on  and  after  the  date  of  the  enactment  of  this 
Act— 

(1)  the  changes  in  the  membership  of  the  health  systems 
agencies  and  the  Statewide  Health  Coordinating  Councils  re- 
quired by  amendments  to  sections  1512,  1524,  and  1531  shall  be  42  use  300Z-i, 
implemented  through  selections  of  members  to  fill  vacancies  300m-3,  300n. 
occurring  after  such  date, 

(2)  a  health  systems  agency,  a  State  health  planning  and 
development  agency,  and  a  Statewide  Health  Coordinating  Coun- 
cil may  make  the  organizational  and  related  changes  required  by 
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42  use  300t-14. 
Ante,  pp.  637, 
639. 


42  use  300S-3. 
Ante,  p.  632. 

Ante,  p.  637. 


'  AUTHORIZATION  OP  APPROPRIATIONS 

"Sec.  1644.  To  make  payments  under  grants  under  sections  1642 
and  1643  there  are  authorized  to  be  appropriated  $30,000,000  for  the 
fiscal  year  ending  September  30,  1980,  $50,000,000  for  the  fiscal  year 
ending  September  30, 1981,  and  $75,000,000  for  the  fiscal  year  ending 
September  30,  1982,  except  that  in  any  fiscal  year  not  more  than  10 
percent  of  the  amount  appropriated  under  this  section  may  be 
obligated  for  grants  under  section  1643.". 

(b)  Section  1624  is  amended  by  striking  out  "For  purposes  of  this 
title"  and  inserting  in  lieu  thereof  "Except  as  provided  in  section 
1642(e),  for  purposes  of  this  title". 


Unneeded 
hospital  services, 
elimination. 
42  use  300t-ll 
note. 

Ante,  p.  636. 
Report  to 
eongress. 


STUDY 

Sec.  302.  The  Secretary  of  Health,  Education,  and  Welfare  shall 
conduct  a  study  of  the  effect  on  the  elimination  of  unneeded  hospital 
services  made  during  the  two  fiscal  year  period  ending  September  30, 

1981,  by  the  program  authorized  by  part  E  of  title  XVI  of  the  Public 
Health  Service  Act.  The  Secretary  shall  not  later  than  January  1, 

1982,  report  the  results  of  the  study  to  Congress  together  with  his 
recommendations  for  any  revisions  in  the  program  under  such  part  E 
which  he  determines  to  be  appropriate,  including  any  revision  in  the 
authorizations  of  appropriations  for  grants  under  such  program. 


Approved  October  4,  1979. 
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review  of  their  anticipated  applications  for  full  designation  or  requests 
for  waiver  allowing  their  conditional  designation  beyond  24  months. 
It  is  concerned,  however,  that  only  some  rather  than  all  agencies  were 
site  assessed  prior  to  their  full  designation  (or  approval  of  waiver 
requests) ,  and  that  there  is  evidence  that  careful,  ongoing  monitoring 
of  State  and  local  agencies  is  not  carried  out  effectively  in  all  parts  of 
the  country. 

The  committee  is  also  concerned  about  the  lack  of  an  agency  re- 
porting system.  Without  such  a  system  not  only  is  the  Department 
handicapped  in  its  management  and  monitoring  of  the  health  planning 
program,  but  conp-ressional  committees  are  forced  to  rely  on  incom- 
plete, dated,  and  frequently  little  more  than  hearsay  information  on 
the  structure,  operations,  and  performance  of  health  systems  and 
State  agencies  in  their  deliberations.  It  is  incumbent,  therefore,  that 
the  Secretarv  of  Health,  Education,  and  Welfare  and  the  Director  of 
the  Office  of  Management  and  Budget  ensure  the  swift  development 
of  reporting  mechanisms  that  will  provide  needed  information.  In 
this  regard,  this  committee  wishes  to  call  attention,  to  its  1974  rej>ort 
which  accompanied  the  original  legislation. 

The  committee  is  further  aware  of  the  appalling  difficulty 
which  the  program  in  the  Department  has  had  in  getting 
clearance  for  the  reporting  system  and  the  forms  to  be  used 
in  it  through  the  Department  and  the  Office  of  Management 
and  Budget. 

This  situation  apparently  has  not  been  corrected. 

TECHNICAL  AMENDMENT 

The  Health  Maintenance  Organization  Amendments  of  1976, 
Public  Law  94-460  provided  that  a  health  maintenance  organiza- 
tion (HMO)  could  participate  in  Medicaid  on  a  prepaid  risk  basis 
only  if  it  was  qualified  under  Title  XIII  of  the  Public  Health  Service 
Act  if  no  more  than  50  percent  of  its  enrolled  population  was  Medi- 
care and  Medicaid  recipients.  The  law  provided  that  an  HMO  could 
have  up  to  three  years  to  meet  this  requirement,  provided  it  was  mak- 
ing progress  in  enrolling  non-Medicaid  and  Medicare  enrollees.  The 
three  year  period  started  on  the  date  the  organization  entered  into  a 
prepaid  risk  contract  with  the  State  Medicaid  agency  or  on  the  date 
the  amendment  was  passed,  which  ever  was  later.  For  those  organiza- 
tions which  already  had  contracts  to  cover  Medicaid  recipients  that 
effectively  gave  them  until  October  8,  1979  to  comply  with  the  provi- 
sion. Many  of  the  orsranizations  which  believed  they  could  qualify  as 
HMOs  applied  to  HEW  for  qualification.  However,  in  the  case  of  at 
least  one  of  the  HMOs  HEW  took  18  months  to  complete  the  quali- 
fication review  process  and  that  organization's  efforts  to  enroll  non- 
Medicaid  individuals  was  severely  hampered.  It  is  now  in  danger  of 
failing  to  meet  the  50  percent  requirement. 

The  committee  proposal  includes  an  amendment  to  the  Social  Sec- 
rity  Act  that  would  allow  an  organization  three  years  from  the  time 
it  received  HEW  qualification  to  meet  the  requirements  of  the  law 
concerning  the  enrollment  of  non-Medicaid  enrollees.  This  will  counter 
any  disadvantage  which  an  organization  received  because  of  the  delays 
in  the  HEW  qualification  process. 


119 


million),  and  fiscal  year  1981  ($11  million),  and  for  fiscal  year  1982 
($12  million). 

Section  124(e)  amends  section  1640(d)  and  authorizes  support  for 
the  area  health  services  development  fund  in  fiscal  year  1980  ($25 
million),  and  fiscal  year  1981  ($40  million)  and  for  fiscal  year  1982 
($50  million). 

Section  125.  Report  on  effectiveness  of  planning  law 

Section  125  requires  the  Secretary  to  report  to  the  Congress  on  the 
results  of  his  review  under  section  1535  to  determine  the  extent  to 
which  it  may  be  demonstrated  that:  (A)  the  health  of  the  residents 
in  the  area  has  been  improved;  (B)  the  accessibility,  acceptability, 
continuity  and  quality  of  health  care  has  been  improved;  and  (c) 
increases  in  costs  of  the  provision  of  health  care  have  been  restrained. 

Section  126.  Technical  amendments 

Section  126  amends  section  1903  (m)  (2)  (c)  of  the  Social  Security 
Act  to  allow^  a  health  maintenance  organization  three  years  from  the 
time  it  is  qualified  to  meet  the  requirement  that  at  least  50  percent 
of  an  HMO's  enrolled  population  must  be  made  up  of  other  than 
Medicare  and  Medicaid  recipients. 

Section  127.  Effective  date 

Section  127  provides  that  these  amendments  shall  take  effect  one 
year  after  the  date  of  enactment  of  the  Act  except  that  health  systems 
agencies.  State  health  planning  and  development  agencies  and  State- 
wide Health  Coordinating  Councils  may  act  to  make  changes  in  their 
structure  and  functions  required  by  the  amendments  prior  to  that 
date.  Required  membership  changes  can  be  made  as  vacancies  occur. 
The  amendments  made  by  section  117  shall  take  effect  180  days  after 
the  date  of  enactment  unless  a  change  in  State  law  is  required  in 
which  case  the  amendments  shall  take  effect  in  such  State  after  the 
close  of  the  first  regular  session  of  the  legislature  which  begins  after 
the  promulgation  of  the  regulations  under  section  117(e). 

Title  II — Revision  of  Authority  for  Health  Resources 
Development 

Section  201.  Revision  and  extension  of  assistance 

Section  201(a)  repeals  Part  B  of  Title  XVI  "Allotments."- 
Section  201(b)  restructures  the  loan  and  loan  guarantee  provisions 

of  section  1620  to  provide  assistance  for  projects  in  the  following 

priority  areas: 

1.  Modernization  of  medical  facilities. 

2.  Construction  of  new  outpatient  medical  facilities. 

3.  Construction  of  new  hospitals  in  (a)  areas  of  rapid  popu- 
lation or  (b)  areas  where  merger  or  closure  of  medical  facilities 
results  in  a  reduction  of  hospital  beds. 

4.  Conversion  of  existing  medical  facilities  to  outpatient  med- 
ical facilities  or  facilities  for  long  term  care. 

This  section  also  limits  the  3  percent  interest  subsidy  to  loans  and 
loan  guarantees  made  to  facilities  in  rural  and  urban  poverty  areas. 

Section  201(c)  amends  section  1625  by  entending  the  authoriza- 
tion for  the  project  grant  program  for  construction  or  modernization 
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The  purpose  of  Certificate  of  Need  programs  is  to  insure  that  new 
health  services  are  not  offered  and  new  health  facilities  are  not  built 
unless  they  are  needed.  Certificate  of  Need  review  was  never  intended 
to  be  used  as  a  means  of  eliminating  existing  services,  altering  hospital 
boards  of  trustees,  or  forcing  hospitals  and  other  providers  to  take 
actions  which  are  unrelated  to  the  service  for  which  an  application  is 
made. 

David  E.  Satterfield  III. 
Phil  Gramm. 
Richard  Shelby. 
William  E.  Dannemeyer. 
Edward  R.  Madigan. 
James  T.  Broyhill. 
Gary  A.  Lee. 
Dave  Stockman. 
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Mr.  Staggers,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  S.  544] 

The  committee  of  conference  on  the  disa,Qn:"eein^  votes  of  the  two 
Houses  on  the  amendments  of  the  House  to  the  bill  (S.  544)  to  amend 
titles  XV  and  XVI  of  the  Public  Health  Service  Act  to  revise  and 
extend  the  authorities  and  requirements  under  those  titles  for  health 
planning  and  resources  development,  having  met,  after  full  and  free 
conference,  have  agreed  to  recommend  and  do  recommend  to  their  re- 
spective Houses  as  follows : 

That  the  Senate  recede  from  its  disagreement  to  the  amendment  of 
the  House  to  the  text  of  the  bill  and  agree  to  the  same  with  an  amend- 
ment as  follows : 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  House  amend- 
ment insert  the  following : 

SHORT  title;  references  to  public  health  service  act;  and  table 
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Sec.  118.  Appropriateness  review. 
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See.  120.  Coordination  of  health  planning  with  rate  review. 

Sec.  121.  Coordination  within  standard  metropolitan  statistical  areas  and  with 

other  entities. 
Sec.  122.  Collection  and  publication  of  hospital  charges. 
Sec.  123.  State  health  planning  and  development  agencies. 
Sec.  124.  Statewide  Health  Coordinating  Council  composition. 
Sec.  125.  Centers  for  health  planning. 
Sec.  120.  Definitions. 
Sec.  127.  Authorizations. 
Sec.  128.  Technical  amendment. 
Sec.  129.  Effective  date. 

TITLE  II— REVISION  OF  AUTHORITY  FOR  HEALTH  RESOURCES 

DEVELOPMENT 

See.  201.  Revision  and  extension  of  assistance. 
Sec.  202.  Conforming  amendments. 
Sec.  203.  Technical  amendments. 
Sec.  204.  Effective  date. 

TITLE  III— PROGRAM  TO  ASSIST  AND  ENCOURAGE  THE  DISCONTIN- 
UANCE OF  UNNEEDED  HOSPITAL  SERVICES 

Sec.  sot.  Authorization  of  program. 
Sec.  302.  Study. 

TITLE  I— REVISION  OF  HEALTH  PLANNING  AUTHORITY 

REVISION  AND  REPORTING  ON  NATIONAL  GUIDELINES  FOR  HEALTH  PLANNING 

Sec.  101.  (a)(1)(A)  Section  1601  is  amended  (i)  hy  striking  out 
''''and  shall.,  as  he  deems  appropriate.,  hy  regulation  revise  such  guide- 
lines*'^ in  subsection  («),  and  (ii)  hy  adding  after  suhsection  (c)  the 
following  : 

"(c?)  The  Secretary  shall^  on  an  annual  hasis^  revietv  the  standards 
and  goals  included  in  the  guidelines  issued  under  suhsection  (a).  In 
conducting  such  a  review^  the  Secretary  shall  review  the  health  sys- 
tems plans  and  annual  implementation  plans  of  health  systems 
agencies  and  State  health  plans.  If  the  Secretary  ^rroposes  to  revise  a 
guideline  issued  under  suhsection  (^^),  he  shall  make  such  revision  hy 
regulations  promulgated  in  accordance  loith  section  553  of  title  5, 
United  States  Code. 

"(e)  (1)  The  Secretary  may  collect  data  to  determine  whether  the 
health  care  delivery  systems  meet  or  are  changing  to  meet  the  goals 
included  in  health  systems  plans  under  section  1513(h)  (2)  and  State 
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tractual  arrangement  thirty  days  after  the  filing  of  the  purchaser's  re- 
quired notice  to  the  State  Agency  of  intent  to  acquire  such  equipment. 

Coverage  of  health  rrwAntenance  organizations 

The  Senate  bill  establishes  special  criteria  under  which  certificate 
of  need  applications  of  health  maintenance  organizations  will  be  re- 
viewed and  approved.  Applications  of  Federally  qualified  HMO's  for 
new  institutional  health  services  must  be  approved  by  the  State  agency 
if  it  finds  that  (1)  approval  is  required  to  meet  the  needs  of  present 
HMO  members  and  new  members  who  can  reasonably  be  expected 
to  enroll,  and  (2)  that  the  HMO  is  unable  to  provide,  through  services 
or  facilities  which  can  reasonably  be  expected  to  be  available  to  the 
organization,  its  institutional  health  services  in  a  reasonable  and  cost 
effective  manner  consistent  with  the  basic  method  of  operation  of  the 
HMO  and  which  makes  such  services  available  on  a  long  term  basis 
through  physicians  and  other  health  professionals  associated  with  the 
HMO.  It  further  provides  that  no  certificate  of  need  program  shall 
have  provisions  for  the  review  and  determination  of  need  of  the  serv- 
ices, facilities,  equipment  and  organization  of  health  maintenance  orga- 
nizations and  the  entities  through  which  their  services  are  provided 
except  for  new  institutional  health  services  of  hospitals  controlled 
directly  or  indirectly  by  health  maintenance  organizations  and  diag- 
nostic and  therapeutic  equipment  of  health  maintenance  organiza- 
tions (section  148  and  section  136). 

The  House  amendment  requires  a  State  to  exempt  from  its  certifi- 
cate of  need  program  the  development  of  new  institutional  health 
services,  the  acquisition  of  major  medical  equipment  and  the  obliga- 
tion of  capital  expenditures  of  (1)  a  health  maintenance  organiza- 
tion, (2)  any  other  provider  of  health  care  which  provides  ambulatory 
and  inpatient  health  services  on  a  prepaid  basis  if  at  least  75  percent 
of  the  patients  who  use  the  service  or  equipment  which  is  exempt  are 
enrollees  of  the  organization  or  provider  and  (3)  any  other  provider 
who  has  entered  into  agreemenis  to  serve  enrollees  of  an  HMO  or 
other  providers  (described  in  2  above)  if  at  least  75  percent  of  the 
annual  revenues  from  the  service,  equipment,  or  expenditure  are  de- 
rived from  such  agreements. 

If  in  any  year  an  exempt  HMO  or  provider  fails  to  meet  the  75  per- 
cent patient  or  revenue  requirement,  the  State  shall  prohibit  the  HMO 
or  provider  from  using  the  service,  equipment  or  expenditure  to  pro- 
vide services  to  individuals  other  than  those  enrolled  on  a  prepaid  basis 
with  the  HMO  or  provider.  Notice  shall  be  provided  to  the  Secretary 
and  the  State  Medicaid  agency  that  the  provider  is  prohibited  from 
using  the  service,  equipment  or  expenditure  to  provide  services  to  in- 
dividuals who  are  entitled  to  benefits  under  Titles  XVIII  and  XIX 
of  the  Social  Security  Act  unless  the  individuals  are  enrolled  on  a 
prepaid  basis  with  an  HMO  or  other  exempt  provider.  The  House 
amendment  also  provides  that  the  certificate  of  need  program  may 
apply  to  an  HMO  only  to  the  extent  that  it  is  not  exempt  and  then  only 
to  the  acquisition  of  major  medical  equipment,  the  offering  of  new 
institutional  health  services,  and  the  obligation  of  capital  expendi- 
tures as  required  in  Title  XV  (section  117 (a) ) . 

The  conference  substitute,  as  a  compromise,  provides  that  a  cer- 
tificate of  need  program  may  not  require  a  certificate  of  need  for  the 
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TECHNICAL  AMENDMENT 

Percentage  of  HMO  enrollees 

The  House  amendment  contains  a  provision  amending  section  1903 
(m)  (2)  (c)  of  the  Social  Security  Act  to  allow  a  health  maintenance 
organization  three  years  from  the  time  it  is  qualified  to  meet  the  re- 
quirement that  at  least  50  percent  of  an  HMO's  enrolled  population  be 
made  up  of  other  than  Medicare  and  Medicaid  recipients  (section  126) . 

The  conference  substitute  conforms  to  the  House  amendment  (sec- 
tion 128). 

Miscellaneous  amendments 

The  Senate  bill  contains  a  provision,  not  included  in  the  House 
amendment,  which  repeals  section  314  (a),  (b)  and  (c)  and  Title  9  in 
its  entirety. 

The  conference  substitute  conforms  to  the  Senate  bill. 
Report  on  e-ffectiveness  of  planning  law 

The  House  amendment  contains  a  provision,  not  included  in  the 
Senate  bill,  which  specifies  that  the  Secretary  shall  report  to  the  Con- 
gress on  the  results  of  the  review  conducted  pursuant  to  Section  1535 
respecting  improvements  in  health  and  health  care  and  restraints  on 
increases  in  health  care  costs  (section  125] . 

The  conference  substitute  conforms  to  tne  Senate  bill. 

ETFECTIVE  DATES 

The  Senate  bill  provides  that  amendments  to  Title  XV  shall  take 
effect  on  the  date  of  enactment  of  this  Act,  except  that  certain  amend- 
ments shall  take  effect  one  year  from  the  date  of  enactment  and  other 
amendments  shall  take  effect  six  months  from  the  date  of  enactment 
except  that  on  or  after  the  date  of  enactment,  the  HSA's,  the  State 
Agencies,  and  the  SHCC's,  may  make  the  organizational  and  related 
changes  required  and  may  act  in  accordance  with  the  changes  in  their 
functions  made  by  such  amendments  (section  157) . 

The  House  amendment  provides  that  certain  amendments  shall  take 
effect  one  year  after  the  date  of  enactment  except  that  on  or  after  the 
date  of  enactment,  the  changes  in  membership  of  the  HSA's  and  the 
SHPDA's  shall  be  implemented  through  selection  of  members  to  fill 
vacancies  occurrinof  after  such  date,  except  that  the  HSA  (the  State 
Afirency  and  the  SHCC  may  make  the  organizational  and  related 
changes  required  and  act  in  accordance  with  the  changes  in  their  func- 
tions at  any  time.  Changes  in  certificate  of  need  requirements  become 
effective  180  days  after  enactment  except  when  a  change  in  law  is  re- 
quired in  which  case  a  longer  period  is  allowed  (section  127). 

The  conference  substitute  conforms  to  the  House  amendment  (sec- 
tion 129). 

The  conferees  note  that  the  changes  in  the  HSA  funding  pro\dsions 
are  not  effective  until  the  Congress  has  adopted  an  appropriation  for 
fiscal  year  1980. 
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employees  against  a  worsening  of  their  positions  respecting  employ- 
ment. This  means  that  the  hospitals  should  make  a  reasonable  effort 
to  obtain  comparable  employment  for  affected  employees  and  should 
substantially  preserve  the  rights  achieved  by  the  employees.  The  Sec- 
retary of  Labor  should  describe  the  issues  which  hospitals  must 
address  in  making  fair  and  equitable  arrangements,  and  is  expected 
to  actively  encourage  and  foster  adequate  protection  for  all  em- 
ployees affected  by  grants  under  this  section. 

Grants  to  States  for  redwction  of  excess  hospital  capacity 

The  Senate  bill  authorizes  the  Secretary  to  make  grants  to 
SHPDA's  for  planning,  evaluating  or  carrying  out  programs  to  de- 
certify health  care  facilities  (section  205) . 

The  House  amendment  contains  a  provision  which  authorizes  grants 
to  States  for  the  x>urpose  of  demonstrating  the  effectiveness  of  various 
means  of  reducing  excess  hospital  capacity.  Such  grants  would  assist 
SHPDA's  in  identifying  excess  capacity,  informing  the  public  of  its 
costs,  and  developing  a  program  to  reduce  excess  capacity  in  a  way 
that  provides  the  greatest  savings  in  the  cost  of  health  care  delivery. 
Four  million  dollars  is  authorized  for  each  of  the  next  three  years 
(section  118(b)). 

The  conference  substitute  combines  the  two  approaches  in  new  sec- 
tion 1643.  Support  for  SHPDA's  under  this  section  would  be  limited 
to  10  percent  of  the  amount  appropriated  under  new  section  1644 
(section  301). 
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amendments  and  recommends  that  the  bill  as  amended  do  pass. 

CONTENTS 


I.  Summary  of  the  bill   2 

II.  Need  for  legislation/history  of  the  program   4 

m.  Derailed  description  of  current  health  planning  law  (Public  Law 

93-641)   9 

IV.  Progress  in  implementation  of  the  health  planning  law  (Public  Law 

93-641)   29 

V.  History  of  S.  544   47 

VI.  Committee  views   50 

VIL  Cost  estimate  :  Congressional  Budget  OflBce   92 

VIII.  Regulatory  impact  statement   93 

IX.  Tabulation  of  votes  cast  in  committee   96 

X.  Section-by-section  analysis   96 

XI.  Changes  in  existing  law   116 

XIL  Minority  views  of  Senator  Gordon  Humphrey   215 


43 


The  certificate-of-need  programs  vary  with  eoah  State,  consistent 
with  Federal  requirements,  ahhough  all  must  include  requirements 
for  approval  of  any  new  construction  or  significant  capital  expendi- 
ture. The  certificate-of-need  provisions  of  Public  Law  93-641  were 
designed  to  improve  upon  the  capital  expenditure  review  provision 
(section  1122)  of  Public  Law  92-603,  the  Social  Secuiity  Amend- 
ments of  1972,  which  encouraged  States  to  participate  in  capital  ex- 
peaiditures  review  programs.  In  enacting  the  section  1122  program. 
Congress  wanted  to  make  certain  that  reimbursement  for  depreciation 
on  buildings  and  equipment,  and  interest  on  loans  used  to  acquire 
them,  (items  w^hich  are  considered  reimbursable  as  pait  of  the  cost 
of  providing  services  under  the  Medicare,  medicaid,  and  maternal 
and  Child  Health  programs) ,  would  be  made  in  line  with  the  then- 
designated  planning  agency's  approvals.  Wlien  all  States  have  effec- 
tive cei"tificate-of-need  programs  (w^hich  are  generally  more  compre- 
hensive than  the  section  1122  controls),  many  feel  there  will  be  no 
further  need  for  the  section  1122  capital  expenditures  review  program. 

The  Department  issued  regulations  specifying  the  minimum  re- 
quirements for  satisfactory  State  c^itificate-of-need  programs  on 
January  21,  1977.  (These  regulations  were  strengthened  by  revisions 
published  in  the  Federal  Register  on  April  8,  1977).  These  Federal 
ceitificate-of-need  regulations,  in  setting  fortli  the  minimum  require- 
ments for  State  certificate-of-need  programs,  drew  upon  the  experience 
of  the  States  and  the  Depai'tment  in  administering  previous  ceitifi- 
cate-of-need  and  section  1122  programs,  so  that  the  weaknesses  of  these 
earlier  programs  would  be  overcome. 

The  Department  now  requires  that  State  health  planning  and 
development  agencies  administer  satisfactoiy  certificate-of-need  pro- 
grams in  order  to  become  fully  designated  and  thus  to  paiticipate 
fully  in  the  programs  authorized  by  titles  XV  and  XVI  of  the  Public 
Health  Service  Act.^  The  HEW  regional  offices  have  the  primary 
responsibility  for  providing  assistance  to  the  States  in  the  develop- 
ment of  satisfactory  certificate-of-need  programs,  and  they  have  been 
delegated  the  authority  to  approve  or  disapprove  the  certificate-of- 
need  programs  of  each  State. 

The  law  mandates  States  to  establish  State  ceitificate-of-need  pro- 
grams, satisfactory  to  the  Secretary  of  HEW,  which  would  apply  to 
new  institutional  health  services  proposed  to  be  oifered  or  developed 
within  the  State.  The  CON  program  is  to  be  administered  by  the 
State  agency  and  is  to  contain  sanctions  (e.g.,  denial  or  revocation  of 
licensure,  civil  or  criminal  penalties)  so  that  only  those  services, 
facilities,  and  organizations  found  to  be  needed  will  actually  be  offered 
or  developed  in  the  State.  Rejrulations  spell  out  the  tvpes  of  new^ 
institutional  health  services  which  are  subject  to  cei"tificate-of-need 
review  and  the  definition  of  a  "health  care  facility''  through,  by,  or  on 
behalf  of  which  such  services  would  be  made  available. 


2  It  is  important  to  note  that  what  is  required  of  SHPDAs  is  that  they  administer  a 
satisfactory  certificate-of-need  program,  not  that  they  enact  a  statute  or  develop  a  regula- 
tion. The  SHI'DA  must  secure  whatever  comhinatinn  of  authorities  (statutory, 
regulatory.  Attorney  General  opinions,  and  so  forth)  that  may  be  necessary  to  adminis- 
ter a  program  meeting  minimum  Federal  requirements.  Further,  State  certificate-of-need 
programs  may  be  more  stringent  or  more  comprehensive  than  the  minimum  Federal 
certificate-of-need  standards. 


XIT.  MIXORITY  VIEWS  OF  SEXATOK  GOKDOX 
HUMPHREY 


The  Health  Planning  Act  has  been  an  unmitigated  disaster  for 
my  State  of  Xew  Hampshire.  Our  one  health  systems  agency  has 
antagonized  our  entire  health  care  community  for  several  years  with 
an  arrogant  a-ttitude  of  federal  rectitude.  Everywhere  I  have  gone 
in  the  state  I  have  heard  complaints  concerning  the  officious  presump- 
tion of  this  agency.  Large  sums  have  been  wasted  in  needless  litigation 
more  money  has  been  lost  through  the  lengthy  delays  of  projects  that 
were  ultimately  undertaken.  Planning  itself  has  been  given  a  bad 
name.  Recently,  the  more  objectionable  functionaries  of  this  agency 
were  replaced,  ho^^efully.  by  people  more  mindful  of  democracy  and 
liberty :  but  what  happened  in  Xew  Hampshire  was  no  peculiar  aber- 
ration. It  was  a  logical  consequence  of  the  federal  paternalism  that 
permeates  the  thinking  of  too  many  bureaucrats  and  politicians. 

Proponents  of  the  Health  Planning  Act  claim  that  it  has  saved 
billions  of  dollars,  but  I  am  skeptical  of  their  figures.  They  maintain 
that  the  act  has  saved  S8  for  ever  $1  invested  in  it.  This  ratio  is  de- 
rived by  totaling  the  estimated  costs  of  all  projects  rejected  by  the 
planning  agencies,  and  comparing  that  figure  to  the  administrative 
costs  of  these  agencies.  This  method  is  deficient  in  a  number  of  ways. 
It  does  not  include  the  costs  to  the  health  providers  of  preparing, 
and  defending  plans  before  the  agencies.  It  does  not  include  the  costs 
of  delay  while  a  plan  is  mired  in  the  bureaucratic  morass.  It  pre- 
sumes that  every  dollar  listed  in  a  rejected  proposal  would  have  been 
raised  and  spent.  Clearly,  the  Health  Planning  Act  has  not  appreci- 
ably reduced  the  inflation  of  hospital  costs,  nor  has  it  forestalled  the 
avid  desire  of  some  people  for  a  further  extension  of  bureaucratic  con- 
trol in  the  form  of  mandatory  price  ceilings  for  hospitals. 

The  complexity  of  modern  health  care  requires  the  rationalization 
of  health  services.  Toward  this  end.  health  planning  is  a  worthy  en- 
■  ^avor.  but  this  planning  can  and  should  be  locally  inspired.  The 
Health  Planning  Act  complicates  local  affairs,  arrogates  local  respon- 
sibilities, and  fails  as  a  major  means  of  hospital  cost  containment. 
Health  care  services  are  usually  small  scale,  community  based  enter- 
prises. Their  coordination  would  best  be  effected  by  informal  arrange- 
ments among  them  and  the  attention  of  local  government.  Federal 
forms,  federal  reports,  and  federal  overseers  are  an  onerous  ofticious- 
ness  which  is  unwarranted  and  unwise. 
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Filed  under  authority  of  the  order  of  the  Senate  of  August  3  (legislative  day,  June  21), 

1979 


Mr.  Kennedy,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  S.  544] 


The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  House  to  the  bill  (S.  544)  to 
amend  titles  XV  and  XVI  of  the  Public  Health  Service  Act  to  re- 
vise and  extend  the  authorities  and  requirements  under  those  titles 
for  health  planning  and  health  resources  development,  having  met, 
after  full  and  free  confererence,  have  agreed  to  recommend  and  do 
recommend  to  their  respective  Houses  as  follows: 

That  the  Senate  recede  from  its  disagreement  to  the  amendment 
of  the  House  to  the  text  of  the  bill  and  agree  to  the  same  with  an 
amendment  as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  House 
amendment  insert  the  following: 

SHORT  title;  references  to  public  health  service  act;  and 

TABLE  OF  CONTENTS 

Section  1.  (a)  This  Act  may  be  cited  as  the  ''Health  Planning  and 
Resources  Development  Amendments  of  1979'\ 

(h)  Whenever  in  this  Act  (other  than  in  subsections  (j)  and  (k)  of 
section  115  and  subsection  (a)  of  section  128)  an  amendment  or  re- 
peal is  expressed  in  terms  of  an  amendment  to,  or  repeal  of,  a  sec- 
tion or  other  provision,  the  reference  shall  be  considered  to  be  made 
to  a  section  or  other  provision  of  the  Public  Health  Service  Act. 
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TABLE  OF  CONTENTS 
Sec.  1.  Short  title;  references  to  Public  Health  Service  Act;  and  table  of  contents. 

TITLE  I— REVISION  OF  HEALTH  PLANNING  A  UTHORITY 

Sec.  101.  Revision  and  reporting  on  national  guidelines  for  health  planning. 

Sec.  102.  National  health  priorities;  National  Council  on  Health  Planning  and  De- 
velopment. 

Sec.  103.  The  role  of  competition  in  the  allocation  of  health  services. 

Sec.  104-  Designation  of  health  service  areas. 

Sec.  105.  Designation  of  health  systems  agencies. 

Sec.  106.  Planning  grants. 

Sec.  107.  Carryover  of  grant  funds. 

Sec.  108.  Membership  requirements. 

Sec.  109.  Governing  body  selection. 

Sec.  110.  Responsibilities  of  governing  bodies. 

Sec.  111.  Meetings  and  records. 

Sec.  112.  Support  and  reimbursement  for  members  of  governing  bodies. 

Sec.  113.  Conflicts  of  interest. 

Sec.  114-  Staff  expertise. 

Sec.  115.  Health  plan  requirements. 

Sec.  116.  Criteria  and  procedures  for  reviews. 

Sec.  117.  Certificate  of  need  programs. 

Sec.  118.  Appropriateness  review. 

Sec.  119.  Review  and  approval  of  proposed  uses  of  Federal  funds. 

Sec.  120.  Coordination  of  health  planning  with  rate  review. 

Sec.  121.  Coordination  within  standard  metropolitan  statistical  areas  and  with 
other  entities. 

Sec.  122.  Collection  and  publication  of  hospital  charges. 

Sec.  123.  State  health  planning  and  development  agencies. 

Sec.  124.  Statewide  Health  Coordinating  Council  composition. 

Sec.  125.  Centers  for  health  planning. 

Sec.  126.  Definitions. 

Sec.  127.  Authorizations. 

Sec.  128.  Technical  amendment. 

Sec.  129.  Effective  date. 

TITLE  II-REVISION  OF  A  UTHORITY  FOR  HEALTH  RESOURCES  DEVELOPMENT 

Sec.  201.  Revision  and  extension  of  assistance. 
Sec.  202.  Conforming  amendments. 
Sec.  203.  Technical  amendments. 
Sec.  201  Effective  date. 

TITLE  III— PROGRAM  TO  ASSIST  AND  ENCOURAGE  THE  DISCONTINUANCE  OF 
UNNEEDED  HOSPITAL  SERVICES 

Sec.  301.  Authorization  of  program. 
Sec.  302.  Study. 

TITLE  I— REVISION  OF  HEALTH  PLANNING  A  UTHORITY 

REVISION  AND  REPORTING  ON  NATIONAL  GUIDELINES  FOR  HEALTH 

PLANNING 

Sec.  lOL  (a)(1)(A)  Section  1501  is  amended  (i)  by  striking  out  ''and 
shall,  as  he  deems  appropriate,  by  regulation  revise  such  guidelines'^ 
in  subsection  (a),  and  (ii)  by  adding  after  subsection  (c)  the  follow- 
ing: 
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$45,000,000  for  fiscal  year  1981,  and  <^50,000,000  for  fiscal  year  1982 
(section  139). 

The  House  amendment  provides  for  authorizations  of  appropri- 
ations for  State  agencies  at  a  level  of  $35,000,000  for  fiscal  year 

1980,  $37,000,000  for  fiscal  year  1981,  and  $39,000,000  for  fiscal  year 
1982  (section  124(b)). 

The  conference  substitute  as  a  compromise  specifies  authoriza- 
tions of  appropriations  of  $35,000,000  for  fiscal  year  1980, 
$40,000,000  for  fiscal  year  1981,  and  $45,000,000  for  fiscal  year  1982 
(section  127(b)). 

Rate  review  authorizations 

The  Senate  bill  provides  authorizations  of  appropriations  for  rate 
setting  under  section  1626(e)  of  $6,000,000  for  fiscal  year  1980, 
$6,000,000  for  fiscal  year  1981  and  $6,000,000  for  fiscal  year  1982 
(section  140). 

The  House  bill  provides  authorization  of  appropriations  for  rate 
review  of  $6,000,000  for  fiscal  year  1980,  $7,000,000  for  fiscal  year 

1981,  and  $8,000,000  for  fiscal  year  1982  (section  126(e)). 

The  conference  substitute  conforms  to  the  Senate  bill  (section 
127(c)). 

Centers  for  health  planning 

The  Senate  bill  provides  authorizations  of  appropriations  for  cen- 
ters for  health  planning  and  technical  assistance  of  $6,000,000  for 
fiscal  year  1980,  $8,000,000  for  fiscal  year  1981  and  $10,000,000  for 
fiscal  year  1982  (section  149). 

The  House  amendment  provides  authorizations  of  appropriations 
for  carrying  out  section  1534  of  $10,000,000  for  fiscal  year  1980, 
$11,000,000  for  fiscal  year  1981,  and  $12,000,000  for  fiscal  year  1982 
(section  125(d)). 

The  conference  substitute  as  a  compromise  specifies  authoriza- 
tions of  appropriations  for  the  support  of  activities  under  section 
1534  $6,000,000  for  fiscal  year  1980,  $8,000,000  for  fiscal  year  1981, 
and  $10,000,000  for  fiscal  year  1982  (section  127(d)). 

Area  health  services  development  fund 

The  Senate  bill  contains  no  authorizations  of  appropriations  for 
the  area  health  services  development  funds. 

The  House  amendment  contains  authorizations  of  appropriations 
for  the  same  purpose  at  a  level  of  $25,000,000  for  fiscal  year  1980, 
$40,000,000  for  fiscal  year  1981,  and  $50,000,000  for  fiscal  year  1982 
(section  125). 

The  conference  substitute  as  a  compromise  provides  $20,000,000 
for  fiscal  year  1981  and  $30,000,000  in  fiscal  year  1982  (section 
127(e)). 


TECHNICAL  AMENDMENT 

Percentage  of  HMO  enrollees 

The  House  amendment  contains  a  provision  amending  section 
1903(m)(2)(c)  of  the  Social  Security  Act  to  allow  a  health  mainte- 
nance organization  three  years  from  the  time  it  is  qualified  to  meet 
the  requirement  that  at  least  50  percent  of  an  HMO's  enrolled 


97 


population  be  made  up  of  other  than  Medicare  and  Medicaid  recipi- 
ents (section  126). 

The  conference  substitute  conforms  to  the  House  amendment 
(section  128). 

Miscellaneous  amendments 

The  Senate  bill  contains  a  provision,  not  included  in  the  House 
amendment,  which  repeals  section  314  (a)  (b)  and  (c)  and  Title  9  in 
its  entirety. 

The  conference  substitute  conforms  to  the  Senate  bill. 
Report  on  effectiveness  of  planning  law 

The  House  amendment  contains  a  provision,  not  included  in  the 
Senate  bill,  which  specifies  that  the  Secretary  shall  report  to  the 
Congress  on  the  results  of  the  review  conducted  pursuant  to  Sec- 
tion 1535  respecting  improvements  in  health  and  health  care  and 
restraints  on  increases  in  health  care  costs  (section  125). 

The  conference  substitute  conforms  to  the  Senate  bill. 

EFFECTIVE  DATES 

The  Senate  bill  provides  that  amendments  to  Title  XV  shall  take 
effect  on  the  date  of  enactment  of  this  Act,  except  that  certain 
amendments  shall  take  effect  one  year  from  the  date  of  enactment 
and  other  amendments  shall  take  effect  six  months  from  the  date 
of  enactment  except  that  on  or  after  the  date  of  enactment,  the 
HSA's,  the  State  Agencies,  and  the  SHCC's,  may  make  the  organi- 
zational and  related  changes  required  and  may  act  in  accordance 
with  the  changes  in  their  functions  made  by  such  amendments 
(section  157). 

The  House  amendments  provides  that  certain  amendments  shall 
take  effect  one  year  after  the  date  of  enactment  except  that  on  or 
after  the  date  of  enactment,  the  changes  in  membership  of  the 
HSA's,  and  the  SHPDA's  shall  be  implemented  through  selection 
of  members  to  fill  vacancies  occurring  after  such  date,  except  that 
the  HSA,  the  State  Agency  and  the  SHCC  may  make  the  organiza- 
tional and  related  changes  required  and  act  in  accordance  with  the 
changes  in  their  functions  at  any  time.  Changes  in  certificate  of 
need  requirements  become  effective  180  days  after  enactment 
except  when  a  change  in  law  is  required  in  which  case  a  longer 
period  is  allowed  (section  127). 

The  conference  substitute  conforms  to  the  House  amendment 
(section  129). 

The  conferees  note  that  the  changes  in  the  HSA  funding  provi- 
sions are  not  effective  until  the  Congress  has  adopted  an  appropri- 
ation for  fiscal  year  1980. 
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Harrison  A.  Williams,  Jr., 
Gaylord  Nelson, 
Alan  Cranston, 
C.  Pell, 

Richard  S.  Schweiker, 

J.  Javits, 

Orrin  G.  Hatch, 
Managers  on  the  Part  of  the  Senate. 

Harley  O.  Staggers, 

Henry  A.  Waxman, 

David  Satterfield, 

Richardson  Preyer, 

James  T.  Broyhill, 

Tim  Lee  Carter, 
Managers  on  the  Part  of  the  House. 


o 


Finder' s  Aid 


P.L.  96-178  (93  Stat.  1295)  Approved  January  2,  198O 


Sul?.iect 

Child  Support 
Enforcement 

Funding  for  Child 
Day  Care  Services 

Benumbeiring 
Ebdsting  Section 
(Technical) 

Authority  to  Hire 
Welfare  Recipients 
as  (3iild  Gaze 
Workers 

Technical  inendioent 
Technical  Amendment 
Technical  .Amendment 


SS  Act 
Section 

U55(a) 

2002(a)(1) 

2008 

2007 


P.L. 

Section 

2(a) 
Ua) 

4(h) 


2002(a)(U)(C)  U(c) 
2002(a)(i,)(D)  h{o) 
2002(a)(5)(A)  U(c) 


93 

Stat. 

1295 

1296 
1296 

1296 

1297 
1297 
1297 


H. Sep.* 


E.G. Rep. 
96-718 

7 

7-8 

3,  7-8 

7-8 

i;,  7-8 
h,  7-8 
h,  7-8 


*  Deals  only  with  business  expenses  of  State  Legislators. 
**  No  Seziate  Reports. 


PUBLIC  LAW  96-178— JAN.  2,  1980 


93  STAT.  1295 


Public  Law  96-178 
96th  Congress 


An  Act 


To  extend  for  one  year  the  provisions  of  law  relating  to  the  business  expenses  of 

State  legislators. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  subsections  (a) 
and  (d)  of  section  604  of  the  Tax  Reform  Act  of  1976  (Public  Law 
94-455)  are  each  amended  by  striking  out  "January  1,  1978"  and 
inserting  in  lieu  thereof  "January  1, 1979". 

CHILD  SUPPORT  ENFORCEMENT 


Jan.  2,  1980 
[H.R.  3091] 


State  legislators' 
business 
expenses, 
provisions  of 
law,  extension. 
26  use  162  note. 


Sec  2.  (a)  Section  455(a)  of  the  Social  Security  Act  is  amended—  42  use  655. 

(1)  by  striking  out  the  semicolon  at  the  end  of  paragraph  (2)  and 
inserting  in  lieu  of  such  semicolon  a  period,  and 

(2)  by  striking  out  all  that  follows  paragraph  (2). 

0))  This  section  shall  become  effective  on  the  date  of  the  enactment 
of  this  Act,  and  shall  apply  with  respect  to  services  furnished  during 
the  period  beginning  October  1,  1978,  and  ending  March  31,  1980. 


Effective  date. 
42  use  655  note. 


WIN  CREDIT 

Sec.  3.  (a)(1)  Section  50B  of  the  Internal  Revenue  Code  of  1954  is  26  use  50B 
amended  by  redesignating  subsection  (i)  as  subsection  (j)  and  by 
adding  after  subsection  (h)  the  following  new  subsection: 

"(i)  Special  Rules  With  Respect  to  Employment  of  Day  Care 
Workers.— 

"(1)  EuGiBLE  EMPLOYEE.— An  individual  who  would  be  an 
'eligible  employee'  (as  that  term  is  defined  for  purposes  of  this 
section)  except  for  the  fact  that  such  individual's  employment  is 
not  on  a  substantially  full-time  basis,  shall  be  deemed  to  be  an 
eligible  employee  as  so  defined,  if  such  employee's  employment 
consists  of  services  performed  in  connection  with  a  child  day  care 
program  of  the  taxpayer,  on  either  a  full-time  or  part-time  basis. 

"(2)  Alternative  umitation  with  respect  to  child  day  care 
SERVICES  EUGIBLE  EMPLOYEES.— The  amount  of  the  credit  allowed 
a  taxpayer  under  the  preceding  provisions  of  this  section  with 
respect  to  work  incentive  program  expenses  paid  or  incurred  by 
him  with  respect  to  an  eligible  employee  whose  services  are 
performed  in  connection  with  a  child  day  care  services  program 
conducted  by  the  taxpayer  shall,  at  the  election  of  the  taxpayer, 
be  determined  by  including  (in  computing  the  amount  of  such 
expenses  so  paid  or  incurred  by  him)  any  amount  with  respect  to 
such  employee  for  which  he  was  reimbursed  from  funds  made 
available  pursuant  to  section  3(c)  of  Public  Law  94-401  or  section 
2007  of  title  XX  of  the  Social  Security  Act,  except  that,  if  the  total 
amount  of  such  credit,  as  so  computed,  plus  such  amount  reim- 
bursed to  him  under  such  sections,  exceeds  the  lesser  of  $6,000  or 
100  percent  of  the  total  expenses  paid  or  incurred  by  him  with 
respect  to  such  employee,  the  amount  of  such  credit  shall  be 


42  use  1397a 
note. 

42  use  1397f. 
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Effective  date. 
26  use  50B 
note. 


26  use  SOB. 
92  Stat.  2763. 


42  use  1397a 
note. 


Effective  date. 
42  use  1397a 
note. 


42  use  1397a. 


42  use  1397f. 


42  use  1397e-l. 


reduced  (but  not  below  zero)  so  as  to  provide  that  such  total  does 
not  exceed  the  lesser  of  $6,000  or  100  percent  of  the  total  expenses 
paid  or  incurred  by  him  with  respect  to  such  employee.". 

(2)  The  amendment  made  by  paragraph  (1)  shall  become  effective 
on  the  date  of  the  enactment  of  this  Act,  and  shall  apply  with  respect 
to  taxable  years  beginning  after  December  31,  1978,  and  before 
January  1, 1980. 

(3)  Section  50B(aX2XB)  of  the  Internal  Revenue  Code  of  1954  as  in 
effect  prior  to  amendment  by  the  Revenue  Act  of  1978  is  amended, 
effective  October  1,  1978,  by  striking  out  "October  1,  1978"  and 
inserting  in  lieu  thereof  "January  1, 1979". 

(b)  Paragraphs  (1)  and  (2XA)  of  section  3(c)  of  Public  Law  94-401  are 
each  amended  by  striking  out  "(other  than  the  fiscal  year  ending 
September  30, 1979)". 

(c)  Paragraphs  (1)  and  (3XB)  of  section  3(c)  of  Public  Law  94-401  are 
each  amended  by  striking  out  "Federal  welfare  recipient  employ- 
ment incentive  expenses"  each  time  it  appears  and  inserting  in  lieu 
thereof  in  each  instance  "work  incentive  program  expenses". 

(d)  Section  3(cX3XB)  of  Public  Law  94-401  is  amended— 

(1)  by  strildng  out  "Federal  welfare  recipient  employment 
expenses"  and  inserting  in  lieu  thereof  "work  incentive  program 
expenses";  and 

(2)  by  striking  out  "section  50B(aX2)"  and  inserting  in  lieu 
thereof  "section  50B(aXl)". 

(e)  Section  3(cX2)(B)  of  PubUc  Law  94-401  is  amended— 

(1)  by  striking  out  "$5,000"  and  inserting  in  lieu  thereof 
"$6,000";  and 

(2)  by  striking  out  "$4,000"  and  inserting  in  lieu  thereof 
"$5,000". 

(fXD  The  amendments  made  by  subsection  (b)  shall  become  effec- 
tive  on  the  date  of  the  enactment  of  this  Act,  and  shall  apply  with 
respect  to  grants  made  to  qualified  providers  of  child  day  care 
services  on  or  after  October  1, 1978. 

(2)  The  amendments  made  by  subsections  (c),  (d),  and  (e)  shall 
become  effective  on  the  date  of  the  enactment  of  this  Act,  and  shall 
apply  with  respect  to  expenses  paid  or  incurred  after  December  31, 
1978. 

CHILD  DAY  CARE  SERVICES 

Sec.  4.  (a)  Section  2002(a)(1)  of  the  Social  Security  Act  is  amended 
by  inserting  "100  per  centum  of  the  expenditures  during  that  quarter 
(which  are  not  in  excess  of  2  per  centum  of  the  limitation  applicable 
to  that  State  imder  paragraph  (2XA)  for  the  fiscal  year  in  which  such 
quarter  occurs)  for  grants  to  qualified  providers  under  section  2007," 
after  "an  amount  equal  to". 

(b)  Title  XX  of  such  Act  is  amended  by  redesignating  section  2007  as 
section  2008  and  inserting  after  section  2006  the  following  new 
section: 

"child  day  care  services 

"Sec.  2007.  (a)  Subject  to  subsection  Ob),  sums  granted  by  a  State  to  a 
qualified  provider  of  child  day  care  services  (as  defined  in  subsection 
(c))  to  assist  such  provider  in  meeting  its  work  incentive  program 
expenses  (as  defined  in  subsection  (c))  with  respect  to  individuals 
employed  in  jobs  related  to  the  provision  of  child  day  care  services  in 
one  or  more  child  day  care  facilities  of  such  provider,  shall  be  deemed 
for  purposes  of  section  2002  to  constitute  expenditures  made  by  the 
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State  in  accordance  with  the  provisions  of  this  title  for  the  provision 
of  child  day  care  services. 

"(b)  The  provisions  of  subsection  (a)  shall  not  be  applicable  with 
respect  to  any  grant  made  to  a  particular  qualified  provider  of  child 
day  care  services  to  the  extent  that  (as  determined  by  the  Secretary) 
such  grant  is  or  will  be  used  to  pay  wages  to  any  employee  at  an 
annual  rate  in  excess  of  $6,000,  in  the  case  of  a  public  or  nonprofit 
private  provider,  or  at  an  annual  rate  in  excess  of  $5,000,  or  to  pay 
more  than  80  per  centum  of  the  wages  of  any  employee,  in  the  case  of 
any  other  provider. 
"(c)  For  purposes  of  this  subsection — 

"(1)  the  term  'qualified  provider  of  child  day  care  services*, 
when  used  in  reference  to  a  recipient  of  a  grant  by  a  State, 
includes  a  provider  of  such  services  only  if,  of  the  total  number  of 
children  receiving  such  services  from  such  provider  in  the 
facility  with  respect  to  which  the  grant  is  made,  at  least  20  per 
centum  thereof  have  some  or  all  of  the  costs  for  the  child  day  care 
services  so  furnished  to  them  by  such  provider  paid  for  under  the 
State's  services  program  conducted  pursuant  to  this  title;  and 
"(2)  the  term  'work  incentive  program  expenses'  means  ex- 
penses of  a  qualified  provider  of  child  day  care  services  which 
constitute  work  incentive  program  expenses  as  defined  in  section 
50B(aXl)  of  the  Internal  Revenue  Code  of  1954,  or  which  would 
constitute  work  incentive  program  expenses  as  so  defined  if  the 
provider  were  a  taxpayer  entitled  to  a  credit  (with  respect  to  the 
wages  involved)  under  section  40  of  such  Code.". 

(c)  Sections  2002(aX4XC),  2002(a)(4XD),  and  2002(aX5)(A)  of  such  Act 
are  each  amended  by  striking  out  "2007(1)"  and  inserting  in  lieu 
thereof  "2008(1)". 

(d)  The  amendments  made  by  this  section  shall  become  effective  on 
the  date  of  the  enactment  of  this  Act,  and  shall  apply  with  respect  to 
grants  made  to  qualified  providers  of  child  day  care  services  during 
the  period  beginning  October  1,  1979,  and  ending  March  31,  1980. 


Definitions. 


26  use  SOB. 


26  use  40. 
42  use  1397a. 


Effective  date. 
42  use  1397e-l 
note. 


EXTENSION  OF  PROVISIONS  RELATING  TO  ALCOHOUCS  AND  DRUG 

ADDICTS 

Sec.  5.  (a)  Section  4(c)  of  Public  Law  94-120  is  amended  by  striking 
out  "only  for  the  period"  and  all  that  follows  and  inserting  in  lieu 
thereof  "from  and  after  October  1, 1975.". 

(b)  The  amendment  made  by  subsection  (a)  shall  become  effective 
on  the  date  of  the  enactment  of  this  Act,  and  shall  apply  with  respect 
to  services  provided  during  the  period  beginning  October  1, 1978,  and 
ending  March  31, 1980. 


42  use  1397a 
note. 


Effective  date. 
42  use  1397a 
note. 


AMENDMENTS  RELATED  TO  SECTION  322  OF  THE  REVENUE  ACT  OF  1978 


Sec.  6.  (a)  Paragraph  (1)  of  section  322(e)  of  the  Revenue  Act  of  1978  92  Stat.  2836. 
(relating  to  effective  date)  is  amended  by  adding  at  the  end  thereof  26  use  50A  note, 
the  following  new  sentence:  "For  purposes  of  applying  section 
50A(aX2)  of  the  Internal  Revenue  Code  of  1954  with  respect  to  a  26  use  50A. 
taxable  year  beginning  before  January  1,  1979,  the  rules  of  sections 
50A(aX4),  50A(aX5),  and  50B(e)(3)  of  such  Code  (as  in  effect  on  the  day  26  use  50B. 
before  the  date  of  the  enactment  of  this  Act  shall  apply.". 

(b)  Subparagraph  (B)  of  section  322(eX2)  of  the  Revenue  Act  of  1978 
(relating  to  eligible  employees  hired  after  September  26,  1978)  is 
amended— 
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(1)  by  striking  out  "September  27, 1978/'  and  inserting  in  lieu 
thereof  "September  26, 1978,  for  purposes  of  applying  the  amend- 
ments made  by  this  section,**;  and 

(2)  by  striking  out  "January  1,  1979."  and  inserting  in  lieu 
thereof  "January  1,  1979,  and  any  wages  paid  or  incurred  after 
December  31,  1978,  with  respect  to  such  individual  shall  be 
considered  to  be  attributable  to  services  rendered  after  that 
date.". 

26  use  50A.  (c)(1)  Subparagraph  (C)  of  section  50A(aX4)  of  the  Internal  Revenue 

Code  of  1954  (relating  to  limitation  with  respect  to  nonbusiness 

eligible  employees)  is  amended  by  striking  out  "'$6,000'  and"  and 

inserting  in  lieu  thereof  "  '$6,000*  for**. 
26  use  50B.  (2)  Subparagraph  (B)  of  section  50B(gX2)  of  such  Code  is  amended  by 

striking  out  giving  to  such  credit**  and  inserting  in  lieu  thereof 

"giving  rise  to  such  credit**. 
(3)  Clause  (i)  of  section  50B(h)(lXA)  of  such  Code  is  amended  by 

striking  out  "9-day'*  and  inserting  in  lieu  thereof  "90-day". 
92  Stat.  2836.         (4)  The  second  subsection  designated  as  subsection  (d)  of  section  822 
26  use  28oe.      of  the  Revenue  Act  of  1978  is  amended  by  striking  out  "our"  in 

paragraph  (1)(A)  thereof  and  inserting  in  lieu  thereof  *x)ut*'. 
Effective  date.        (d)  Any  amendment  made  by  this  section  to  the  Revenue  Act  of 
26  use  50A  note.  1973  shall  take  effect  as  if  it  had  been  included  in  the  provision  of  the 
wtective  date.     Revenue  Act  of  1978  to  which  such  amendment  relates. 

Approved  January  2,  1980. 
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96th  Congress  )  HOUSE  OF  REPRESENTATIVES  j  Report 
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busiot:ss  expenses  of  state  legislators;  so- 
clal  services  and  related  amendments 


December  19,  1979. — Ordered  to  be  printed 


Mr.  TJllmax,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  3091] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  Senate  to  the  bill  (H.R.  3091)  to 
extend  for  1  year  the  provisions  of  law  related  to  the  business  ex- 
penses of  State  legislators,  having  met,  after  full  and  free  conference, 
have  agreed  to  recommend  and  do  recommend  to  their  respective 
Houses  as  follows : 

That  the  House  recede  from  its  disagi-eement  to  the  amendment  of 
the  Senate  and  agree  to  the  same  with  an  amendment  as  follows : 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate  amend- 
ment insert  the  following : 

CHILD   SUPPORT  ENFORCEMENT 

Sec.  2.  (a)  Section  iS  (a)  of  the  Social  SecuHty  Act  is  amended — 
(i)       striking  out  the  semicolon  at  the  end  of  paragra/ph  {2) 
and  inserting  in  lieu  of  such  semicolon  a  period,  and 
{2)  hy  striking  out  all  that  follows  paragraph  (2) . 
(h)  This  section  shall  hecome  effective  on  the  date  of  the  eruictment 
of  this  Act,  and  sh-all  apply  vdth  respect  to  sciences  furnished'  during 
the  period  beginning  October  7,  1978.,  and  ending  March  SI,  1980. 

WIN  CREDIT 

Sec.  3.  {a)  (1)  Section  SOB  of  the  InternaX  Revenue  Code  of  195.^ 
is  amended  by  redesignating  subsection  {%)  as  subsection  (j)  and  by 
adding  after  suhsection  (h)  the  follmoing  new  subsection; 

"(?')  Special  Rules  With  Respect  to  Employment  of  Day  Care 
Workers. — 

"  (7)  Eligible  employee. — An  individual  \oho  would  be  an  ''eli- 
gible employee''  (as  that  temi  is  defined  for  imrposes  of  this  sec- 
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Hon)  except  for  the  fact  that  such  individuaVs  em/ployment  is 
not  on  a  substantially  full-time  basis,  shall  be  deemed  to  be  an 
eligible  employee  as  so  .def,ned,  if  such  employ ee'^s  employment 
consists  of  services  performed  in  connection  with  a  child  day  care 
program  of  the  taxpayer,  on  either  a  full-time  or  part-time  basis. 

{2)  Alternative  limitation  with  respect  to  child  day  care 
SERVICES  ELIGIBLE  EMPLOYEES. — The  amouut  of  the  credit  allowed  a 
taxpayer  under  the  preceding  provisions  of  this  section  with  re- 
spect to  work  incentive  program  expenses  paid  or  incurred  by 
him  with  respect  to  an  eligible  employee  lohose  services  are  per- 
formed in  connection  with  a  child  day  care  services  program  con- 
ducted by  the  taxpayer  shall,  at  the  election  of  the  taxpayer,  be 
determined  by  incliiding  {in  computing  the  amount  of  such  ex- 
penses so  paid  or  incurred  by  him)  any  amount  loith  respect  to 
such  employee  for  which  he  was  reimbursed  from  funds  made 
available  pursuant  to  section  3  {c)  of  Puhlic  Law  91^-4.01  or  section 
2007  of  title  XX  of  the  Social  Security  Act,  except  that,  if  the  total 
amount  of  such  credit,  as  so  computed,  plus  such  amount  reim- 
bursed to  him  under  such  sections,  exceed  the  lesser  of  $6,000 
or  100  percent  of  the  total  expenses  paid  or  incurred  by  him  with 
respect  to  such  employee,  the  amount  of  such  credit  shall  be  re- 
duced (but  not  beloio  zero)  so  as  to  provide  that  such  total  does 
not  exceed  the  lesser  of  $6,000  or  100  percent  of  the  total  expenses 
paid  or  incurred  by  him  with  respect  to  such  employee^. 
{2)  The  amendment  made  by  paragraph  (1)  shall  become  effective 
on  the  date  of  the  enactment  of  this  Act,  and  shall  apply  icith  respect 
to  tameable  years  beginning  after  December  31, 1978,  and  before  Janu- 
ary 1, 1980. 

{3)  Section  SOB  {a)  (2)  (B)  of  the  Internal  Revenue  Code  of  195i  as 
in  effect  prior  to  amendment  by  the  Revenue  Act  of  1978  is  amended, 
effective  October  1, 1978,  by  striking  out  ''^October  1, 1978^''  and  insert- 
ing in  lieu  thereof  ^''January  1979^\ 

(b)  Paragraphs  (1)  and  (2)  (A)  of  section  3 (c)  of  Public  Law  9^- 
401  are  each  amended  b\i  striking  out  ''''{other  than  the  fiscal  year  end- 
ing Sevtember  30, 1979y\ 

{c)  Paragraphs  (1)  and  (3)(B)  of  section  3 (c)  of  Public  Law  9^- 
401  are  each  amended  by  striking  out  ''^Federal  loelfare  recipient  em- 
ployment incentive  expenses''''  each  time  it  appears  and  inserting  in 
lieu  thereof  in  each  instance  ''''work  incentive  program  expenses''' . 

{d)  Section  3(c)  (3)  (B)  of  Public  Laio  94-401  is  amended— 

(1)  by  striking  out  '"''Federal  welfare  recipient  employment  ex- 
.  penses''^  and  inserting  in  lieu  thereof  ''''work  incentive  program  ex- 
penses'^'';  and 

(2)  by  strikino  out  '^section  SOB  (a)  (^)"  and  inserting  in  lieu 
thereof  ''section  SOB  (a)  ( /  ) 

(e)  Section  3(c)  (2)  (B)  of  Puhlic  Law  94-401  is  amended— 

(1)  by  striking  out  "$5,000''''  and  inserting  in  lieu  thereof 
"$6.000'\- and 

(2)  by  staking  out  "'$4,000^''  and  inserting  in  lieu  thereof 
''$5,000'\ 
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I  (f)  (i)  The  amendTnents  made  hy  subsection  (h)  shall  hecome  ef- 
j  fecfive  on  the  date  of  the  enactment  of  this  Act,  and  shall  apply  with 
'  respect  to  grants  made  to  qvxilified  providers  of  child  day  ca.re  services 
I    on  or  after  Octoher  i,  1978, 

{2)  The  amendments  m-ade  hy  subsections  (c),  {d),  and  {e)  shall 
become  effective  on  the  date  of  the  enactment  of  this  Act,  and  shall 
dpply  with  respect  to  expenses  paid  or  incurred  after  December  31, 
I  1978. 

!  CHILD  DAY  CARE  SERVICES 

Sec.  Jf.  (a)  Seotion2002{a)  (1)  of  the  Social  Security  Act  is  amended 
by  inserting  ''''100  per  centum  of  the  expenditures  during  that  quarter 
{which  are  not  in  excess  of  2  per  centum  of  the  limitation  applicable 
to  the  State  under  paragraph  {2)  (A)  for  the  -fiscal  year  in  lohich  such 
quarter  occ^irs)  for  grants  to  qualified  providers  under  section  2007 
after  ''^an  afmount  equal  to^\ 

(b)  Title  XX  of  such  Act  is  amended  by  redesignating  section  2007 
as  section  2008  and  inserting  after  section  2006  the  following  neio  sec- 
tion: 

"CHILD  DAY  CARE  SERVICES 

'''Sec.  2007.  (a)  Subject  to  subsection  (b),  sums  granted  by  a  State  to 
a  qualified  provider  of  child  day  ca/re  services  {as  defined  in  subsection 
{c))  to  assist  such  provider  in  meeting  its  work  incentive  proqram 
expenses  {as  defined  in  subsection  {c))  with  respect  to  individuals 
employed  in  jobs  related  to  the  provision  of  child  day  care  services  in 
one  or  more  child  day  care  facilities  of  su^h  provider,  shall  be  deemed 
for  purposes  of  section  2002  to  comtitute  expenditures  made  by  the 
State  in  accordance  with  the  provisions  of  this  title  for  the  provision 
of  child  day  care  services. 

"(5)  The  provisions  of  subsection  {a)  shall  not  be  applicable  with 
respect  to  any  grant  made  to  a  particular  qualified  provider  of  child 
day  care  services  to  the  extent  that  {as  determined  by  the  Secretary) 
such  grant  is  or  vnll  be  used  to  pay  wages  to  any  employee  at  an  annual 
rate  in  excess  of  $6,000^  in  the  case  of  a  lyublic  or  nonprofit  private  pro- 
vider or  at  an  annual  rate  in  excess  of  $5,000,  or  to  pay  more  than  80  per 
centum  of  the  wages  of  any  employee,  in  the  case  of  any  other  provider. 
"  ((?)  For  purposes  of  this  subsection — 

"(i)  the  term  'qualified  provider  of  child  day  care  services,'' 
lohen  used  in  reference  to  a  recipient  of  a  grant  by  a  State,  in- 
cludes a  provider  of  such  services  only  if,  of  the  total  number  of 
children  receiving  such  services  from  su^h  provide?'  in  the  facility 
with  respect  to  which  the  grant  is  made,  at  least  20  per  centum 
thereof  have  some  or  all  of  the  costs  for  the  child  dmi  care  services 
so  furnished  to  them  by  such  provider  paid  for  under  the  State'^s 
services  program  conducted  pursuant  to  this  title;  and 

"(^)  tlie  term  'loorJc  incentive  proaram  expenses''  rrveans  ex- 
penses of  a  qudlified  provider  of  child  day  care  services  lohich 
Gonsititute  worh  incentive  program  expenses  as  defined  in  section 
SOB  {a)  {1)  of  the  Internal  Revenue  Code  of  195If,  or  which  would 
constitute  worh  irwentive  program'  expenses  as  so  defined  if  the 
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provider  were  a  taxpayer  entitled  to  a  credit  {with  respect  to  the 
loages  involved)  under  section  J^O  of  such  Code^. 
{c)  Section  2002  {a)  (4)  {C),  2002(a)  (4)  (/>),  and  2002{a)  (6)  (A) 
of  such  Act  are  each  amended  hy  striking  out  ''^2007 {ly  and  inserting 
in  lieu  thereof  ''2008(1 ) ". 

(d)  The  amendments  made  hy  this  section  shall  become  effective  on 
the  date  of  the  enactment  of  this  Act^  and  shall  apply  with  respect  to 
grants  made  to  qualified  providers  of  child  day  care  services  during 
the  period  beginning  October  7, 1979^  and  ending  March  31^  1980. 

EXTENSION  OF  PROVISIONS  RELATING  TO  ALCOHOLICS  AND  DRUG  ADDICTS 

Sec.  5.  (a)  Section  4(c)  of  Public  Law  9Jf.-120  is  amended  by  strik- 
ing out  ''only  for  the  period'''^  and  all  that  follows  and  inserting  in  lieu 
thereof  "from  and  after  October  i,  1975.''\ 

(b)  The  amendment  made  by  subsection  (a)  shall  become  effective 
on  the  date  of  the  enactment  of  this  Act^  and  shall  apply  with  respect 
to  services  provided  during  the  period  beginning  October  i,  1978^  and 
ending  March  31^  1980. 

AMENDMENTS  RELATED  TO  SECTION  322  OF  THE  REVENUE  ACT  OF  1978 

Sec.  6.  (a)  Paragraph  (1)  of  section  322(e)  of  the  Revenue  Act  of 
1978  (relating  to  effective  date)  is  amended  by  adding  at  the  end  there- 
of the  following  new  sentence :  "For  purposes  of  applying  section  50 A 
(a)  (2)  of  the  interrud  Revenue  Code  of  195^  with  respect  to  a  taxable 
year  beginning  before  January  1^  1979.,  the  rules  of  sections  50 A  (a)  (4) , 
50A  (a)  (5) ,  and  50B(e)  (3)  of  such  Code  (as  in  effect  on  the  day  before 
the  date  of  the  enactment  of  this  Act  shall  apply !'\ 

(b)  Subparagraph  (B)  of  section  322(e)  (2)  of  the  Revenue  Act  of 
1978  (relating  to  eligible  employees  hired  after  September  26,  1978) 
is  amended — 

(1)  by  striking  out  "September  27, 1978,^''  and  inserting  in  lieu 
thereof  "September  26, 1978,  for  purposes  of  applying  the  amend- 
ments mxide  by  this  section^'' ;  and 

(2)  by  striking  out  "Janum^y  1,  197 9. ''^  and  inserting  in  lieu 
thereof  "January  1,  1979,  and  any  wages  paid  or  incurred  after 
December  31,  1978,  with  respect  to  such  individual  shall  be  con- 
sidered to  be  attributable  to  services  rendered  after  that  date.''''. 

(c)  (1)  Subparagraph  (C)  of  section  50A(a)(4-)  of  the  Internal 
Reverme  Code  of  195 (relating  to  limitation  with  respect  to  nonbusi- 
ness eligible  employees)  i^  am,ended  by  striking  out  "  '$6,000''  and^^ 
and  inserting  in  lieu  thereof  "  '$6,000''  for''\ 

(2)  Subparagraph  (B)  of  section  50B  (g)(2)  of  suoh  Code  is 
amended  by  striking  out  "giving  to  such  credif^  and  inserting  in  lieu 
thereof  "giving  rise  to  such  credif. 

(3)  Clause  (i)  of  section.  50 B  (h)  (1)  (A)  of  such  Code  is  amended 
by  striking  out  "9-day^^  and  inserting  in  lieu  thereof  "90-day^\ 

(4)  The  second  subsection  designated  a^  subsection  (d)  of  section 
322  of  the  Revenue  Act  of  1978  is  amended  by  striking  out  "our''''  in 
paragraph  (1)  (A)  thereof  and  inserting  in  lieu  thereof  "out'\ 
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(d)  Any  amendment  made  hy  this  section  to  the  Revenue  Act  of 
1978  shall  take  effect  as  if  it  had  heen  inclvded  in  the  provision  of  the 
Revenue  Act  of  1978  to  vjhich  such  amendment  relates. 

And  the  Senate  agree  to  the  same. 

Al  Ullman, 
Dan  Rostenkowski, 
James  C.  Gorman, 
Charles  B.  Rangel, 
Barber  Conabde, 
John  H.  Rousselot, 

Managers  on  the  Part  of  the  House. 
Russell  B.  Long, 
H.  E.  Talmadge, 
Daniel  Moynihan, 
David  L.  Boren, 
Bob  Dole, 
Bob  Packwood, 

Managers  on  the  Part  of  the  Senate. 


JOINT  EXPLANATOKY  STATEMENT  OF  THE  COMMITTEE 

OF  CONFEKENCE 


The  managers  on  the  part  of  the  House  and  the  Senate  at  the  con- 
ference on  the  disagreeing  votes  of  the  two  Houses  on  the  amendment 
of  the  Senate  to  the  bill  (H.R.  3091)  to  extend  for  one  year  the  provi- 
sions of  law  relating:  to  the  business  expenses  of  State  le^rislators,  sub- 
mit the  following  joint  statement  to  the  House  and  the  Senate  in  ex- 
planation of  the  effect  of  the  action  agreed  upon  by  the  managers  and 
recommended  in  the  accompanying  conference  report : 

1.  BUSINESS  EXPENSES  OF  STATE  LEGISLATORS 

Both  the  House  and  Senate  versions  contain  a  provision  extending 
for  one  year  the  provisions  of  law  relating  to  the  business  expenses  of 
State  legislators. 

2.  CHILD  SUPPORT  ENFORCEMENT  FOR  NON-AFDC  FAMILIES 

House  hill. — No  provision. 

Setmte  amendment, — The  Child  Support  Enforcement  Program  re- 
quires States  to  make  available  services  to  both  AFDC  and  non-AFDC 
families  to  assist  in  establishing  the  paternity  of  children  and  in  secur- 
ing support  from  absent  parents.  The  original  legislation  enacted  in 
1975  provided  for  75  percent  Federal  matching  of  the  costs  incurred  by 
the  States  in  providing  these  services.  In  the  case  of  AFDC  families, 
the  Federal  matching  provision  was  enacted  in  1975  on  a  permanent 
basis  while  the  matching  for  services  to  non-AFDC  families  was  pro- 
vided only  through  June  30, 1976.  Congress  subsequently  extended  the 
provision  for  Federal  matching  for  services  to  non-AFDC  families 
through  fiscal  year  1977,  and  fiscal  year  1978. 

The  Senate  amendment  would  make  permanent  the  authority  for  75 
percent  Federal  matching  of  State  costs  in  providing  child  support 
services  to  families  not  eligible  for  AFDC.  This  authority  would  be 
retroactive  to  October  1, 1978. 

Conference  Agmement. — ^The  Conference  agreement  follows  the  Sen- 
ate amendment,  except  the  authority  for  Federal  matchinof  funds  would 
be  effective  only  for  the  period  October  1. 1978  through  March  31, 1980. 

3.  PROVISIONS  RELATING  TO  AUTHORITY  TO  HIRE  WELFARE  RECIPIENTS  AS 

CHILD  CARE  WORKERS 

House  Mil. — No  provision. 

Senate  ameruhnent. — The  amendment  would  restore  the  authority  of 
the  States  to  use  social  services  funds  under  title  XX  to  pay  the  costs 
of  employing  welfare  recipients  in  child  care  jobs.  This  authority  was 
available  in  fiscal  years  1977  and  1978.  The  amendment  would  make 
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this  authority  permanent,  retroactive  to  October  1, 1978.  It  would  also 
make  certain  changes  to  conform  and  better  coordinate  it  with  the  pro- 
visions under  which  employers  obtain  a  tax  credit  for  hiring  welfare 
recipients.  Specifically,  the  amendment  would — 

1.  extend  the  authority  to  use  title  XX  funds  to  reimburse  the 
costs  of  hiring  welfare  recipients  in  child  care  jobs ; 

2.  incorporate  this  authority  as  a  permanent  part  of  the  basic 
title  XX  statute ; 

3.  increase  the  maximum  per  recipient  annual  combined  tax 
credit  and  title  XX  reimbursement  from  $5,000  to  $6,000— the 
same  level  of  wages  that  is  eligible  for  the  new  welfare  recipient 
tax  credit ; 

4.  make  the  payment  and  credit  available  for  part-time  as  well 
as  full-time  employment  in  child  care  jobs ; 

5.  permit  the  credit  to  be  computed  on  the  basis  of  the  full  wages 
including  the  part  reimbursed  under  title  XX — subject  to  a  maxi- 
mum combined  tax  credit  and  title  XX  payment  not  to  exceed  100 
percent  of  the  first  $6,000  of  wages ;  and 

6.  make  the  tax  credit  coverage  applicable  to  the  period  between 
the  date  it  previously  expired  (October  1,  1978)  and  the  effective 
date  of  the  new  credit  enacted  last  year  (January  1,  1979). 

Conference  Agreement. — The  Conference  agreement  follows  the 
Senate  amendment,  except  the  authority  to  use  title  XX  funds  to  make 
grants  to  qualified  child  day  care  providers  would  be  effective  only  for 
the  period  October  1.  1978  through  March  31,  1980,  and  the  tax  credit 
for  hiring  welfare  recipients  would  applv  only  with  respect  to  taxable 
years  beginning  after  December  31,  1978  and  before  January  1,  1980. 

4.  TITLE  XX  SER\T:CES  TO  ALCOHOLICS  AND  DRUG  ADDICTS 

House  till. — Xo  provision. 

Senate  amendment. — The  Senate  amendment  reinstates  and  makes 
permanent,  retroactive  to  October  1, 1978,  temporary  provisions  of  law 
relating  to  the  use  of  title  XX  funds  for  certain  services  to  alcoholics 
and  drug  addicts.  These  temporary  provisions  expired  September  30, 
1978.  Title  XX  funds  ordinarily  may  only  be  used  to  provide  health 
services  if  the  services  are  an  integral,  but  subordinate,  part  of  a  social 
service.  The  law  provides  also  that  funds  may  not  be  used  for  services 
to  persons  in  medical  institutions.  The  amendment  would  make  perma- 
nent those  expired  provisions  of  law  which  permitted  consideration 
of  the  entire  rehabilitative  process  in  determining  whether  medical 
services  provided  to  addicts  and  alcoholics  are  an  integral  but  subordi- 
nate part  of  a  social  service.  Also  made  permanent  would  be  provisions 
allowing  funding  for  up  to  7  days  of  detoxification  senaces  provided 
to  alcoholics  and  drug  addicts  in  medical  institutions,  and  provisions 
applying  the  privacy  protections  of  the  Comprehensive  Alcohol  Abuse 
and  Alcoholism  Prevention,  Treatment,  and  Rehabilitation  Act  of 
1970. 
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Conferen.ee  Agreement. — The  Conference  agreement  follows  the 
Senate  amendment,  except  the  authority  for  the  title  XX  matching 
funds  would  be  available  onlv  for  the  period  October  1,  1978  through 
March  31,  1980. 
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Public  Law  96-222 
96th  Congress 

An  Act 

To  make  technical  corrections  related  to  the  Revenue  Act  of  1978. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE,  ETC. 

(a)  Short  Title.— This  Act  may  be  cited  as  the  "Technical  Correc- 
tions Act  of  1979". 

(b)  Amendment  of  1954  Code. — Except  as  otherwise  expressly 
provided,  whenever  in  this  Act  an  amendment  or  repeal  is  expressed 
in  terms  of  an  amendment  to,  or  repeal  of,  a  section  or  other 
provision,  the  reference  shall  be  considered  to  be  made  to  a  section  or 
other  provision  of  the  Internal  Revenue  Code  of  1954, 

SEC.  2.  COORDINATION  OF  ENACTMENT  DATES  OF  REVENUE  ACT  OF  1978 
AND  ENERGY  TAX  ACT  OF  1978. 

The  Revenue  Act  of  1978  is  amended  by  inserting  after  section  3  the 
following  new  section: 

"SEC.  4.  COORDINATION  OF  ENACTMENT  DATES  WITH  ENERGY  TAX  ACT 
OF  1978. 

"For  purposes  of  applying  the  amendments  made  by  this  Act  to 
sections  46  and  48  of  the  Internal  Revenue  Code  of  1954,  the  Energy 
Tax  Act  of  1978  shall  be  deemed  to  have  been  enacted  immediately 
before  this  Act." 

TITLE  I— AMENDMENTS  RELATED  TO 
REVENUE  ACT  OF  1978 


SEC.  101.  AMENDMENTS  RELATED  TO  TITLE  I. 

(a)  General  Rule.— 

(1)  Amendment  related  to  section  i04  of  the  act.— Subpara- 
graph (C)  of  section  43(c)(1)  (relating  to  individual  entitled  to 
exclude  income  under  section  911  not  eligible  individual)  is 
amended  to  read  as  follows: 

"(C)  Individual  who  claims  benefits  of  section  91i,  913, 
OR  931  NOT  ELIGIBLE  INDIVIDUAL.— The  term  'eligible  individ- 
ual' does  not  include  an  individual  who,  for  the  taxable  year, 
claims  the  benefits  of— 

"(ij  section  911  (relating  to  income  earned  by  individ- 
uals in  certain  camps  outside  the  United  States), 

"(ii)  section  913  (relating  to  deduction  for  certain 
expenses  of  living  abroad),  or 

"(iii)  section  931  (relating  to  income  from  sources 
within  possessions  of  the  United  States)." 
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(2)  Amendments  related  to  section  io5  of  the  act.—  92  stat.  2773. 

(A)  Payments  treated  as  earned  income  for  afdc— 

Section  402  of  the  Social  Security  Act  is  amended  by  adding  42  use  602. 
at  the  end  thereof  the  following  new  subsection: 

"(d)(1)  For  purposes  of  paragraphs  (7)  and  (8)  of  subsection  (a),  any 
refund  of  Federal  income  taxes  made  by  reason  of  section  43  of  the 
Internal  Revenue  Code  of  1954  (relating  to  earned  income  credit)  and  26  use  43. 
any  payment  made  by  an  employer  under  section  3507  of  such  Code 
(relating  to  advance  payment  of  earned  income  credit)  shall  be 
considered  earned  income. 

"(2)  In  any  case  in  which  such  advance  payments  for  a  taxable  year 
made  by  all  employers  to  an  individual  under  section  3507  of  such 
Code  exceed  the  amount  of  such  individual's  earned  income  credit 
allowable  under  section  43  of  such  Code  for  such  year,  so  that  such 
individual  is  liable  under  section  43(g)  of  such  Code  for  a  tax  equal  to 
such  excess,  such  individual's  benefit  amount  must  be  appropriately 
adjusted  so  as  to  provide  payment  to  such  individual  of  an  amount 
equal  to  the  amount  of  the  benefits  lost  by  such  individual  on  account 
of  such  excess  advance  payments." 

(B)  Payment  treated  as  earned  income  for  ssi.— Section 
1612(a)(1)  of  the  Social  Security  Act  is  amended—  42  use  I382a. 

(i)  by  striking  out  "and"  at  the  end  of  subparagraph 
(A);  and 

;  ,   A  (ii)  by  adding  after  subparagraph  (B)  the  following 

new  subparagraph: 
"(C)  any  refund  of  Federal  income  taxes  made  by  reason  of 
section  43  of  the  Internal  Revenue  Code  of  1954  (relating  to  26  use  43. 
earned  income  credit)  and  any  payment  made  by  an 
employer  under  section  3507  of  such  Code  (relating  to  ad- 
vance payment  of  earned  income  credit);  and". 

(C)  Treatment  of  excess  payments  under  ssi.— Section 

1631(b)  of  the  Social  Security  Act  is  amended  by  inserting  42  use  1383. 

"(1)"  after  "(b)"  and  by  adding  at  the  end  thereof  the 

following  new  paragraph: 
"(2)  In  any  case  in  which  advance  payments  for  a  taxable  year 
made  by  all  employers  to  an  individual  under  section  3507  of  the 
Internal  Revenue  Code  of  1954  (relating  to  advance  payment  of  26  use  3507. 
earned  income  credit)  exceed  the  amount  of  such  individual's  earned 
income  credit  allowable  under  section  43  of  such  Code  for  such  year, 
so  that  such  individual  is  liable  under  section  43(g)  of  such  Code  for  a 
tax  equal  to  such  excess,  the  Secretary  shall  provide  for  an  appropi:i- 
ate  adjustment  of  such  individual's  benefit  amount  under  this  title  so 
as  to  provide  payment  to  such  individual  of  an  amount  equal  to  the 
amount  of  such  benefits  lost  by  such  individual  on  account  of  such 
excess  advance  payments." 

(D)  Effective  date  for  advance  payment  of  earned  26  use  3507 
INCOME  credit. —Paragraph  (2)  of  section  105(g)  of  the  Reve-  ^o^^ 

nue  Act  of  1978  (relating  to  effective  date  for  advance  26  use  43  note, 
payment  of  earned  income  credit)  is  amended  by  striking  out 
"June  30,  1978"  and  inserting  in  lieu  thereof  "June  30, 
,  1979". 

(E)  Clerical  admendment.— Subsection  (h)  of  section  43  26  use  43. 
(relating  to  coordination  with  advance  payments  of  earned 

income  credit)  is  redesignated  as  subsection  (g). 

(3)  Amendment  related  to  section  112  of  the  act.— Para-  92  Stat.  2777. 
graph  (8)  of  section  128(a)  (relating  to  cross  references)  is  26  use  128. 
amended  by  striking  out  "benefits,  see"  and  inserting  in  lieu 

thereof  "benefits  which  are  not  includible  in  gross  income  under 
section  85,". 
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purchaser  on  or  in  connection  with  an  automobile  bus,  or  is  to  be 
resold  by  the  purchaser  or  a  second  purchaser  for  such  use." 

(6)  Clerical  amendment.— The  last  sentence  of  section 
48(aX10)(B)  is  amended  by  striking  out  "51"  and  inserting  in  lieu 
thereof  "5". 

(7)  Effective  date. — Any  amendment  made  by  this  subsection 
shall  take  effect  as  if  included  in  the  provision  of  the  Energy  Tax 
Act  of  1978  to  which  such  amendment  relates;  except  that  the 
amendment  made  by  paragraph  (6)  shall  take  effect  on  the  first 
day  of  the  first  calendar  month  which  begins  more  than  10  days 
after  the  date  of  the  enactment  of  this  Act. 

(d)  Amendments  Related  to  Public  Law  95-472.— Subsection  (c) 
of  section  6324B  (relating  to  special  lien  for  additional  estate  tax 
attributable  to  farm,  etc.,  valuation)  is  amended  to  read  as  follows: 
"(c)  Certain  Rules  and  Definitions  Made  Applicable.— 

"(1)  In  general. — The  rule  set  forth  in  paragraphs  (1),  (3),  and 
(4)  of  section  6324A(d)  shall  apply  with  respect  to  the  lien 
imposed  by  this  section  as  if  it  were  a  lien  imposed  by  section 
6324A. 

"(2)  Qualified  real  property.— For  purposes  of  this  section, 
the  term  'qualified  real  property'  includes  qualified  replacement 
property  (within  the  meaning  of  section  2032A(h)(3)(B))." 


title  ii— general  effective  date 
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SEC.  201.  GENERAL  EFFECTIVE  DATE. 

Except  as  otherwise  provided  in  title  I,  any  amendment  made  by 
title  I  shall  take  effect  as  if  it  had  been  included  in  the  provision  of  the 
Revenue  Act  of  1978  to  which  such  amendment  relates. 


Approved  April  1,  1980. 


LEGISLATIVE  HISTORY: 

HOUSE  REPORT  No.  96-250  (Comm.  on  Ways  and  Means). 
SENATE  REPORT  No.  96-498  (Comm.  on  Finance). 
eONGRESSIONAL  REOORD: 

Vol.  125  (1979):  July  16,  considered  and  passed  House. 

Vol.  126  (1980):  Feb.  26,  considered  and  passed  Senate,  amended. 

Feb.  28,  House  concurred  in  certain  Senate  amendments  and 

disagreed  to  Senate  amendment  No.  67. 
Mar.  18,  Senate  receded  from  its  amendment  No.  67  and  offered 

another  amendment  to  the  House  bill. 
Mar.  19,  House  concurred  in  Senate  amendment. 


o 


^VtsZZ'^}     HOUSE  OF  REPKBSENTATIVES      {  Nofl^^O 


TECHNICAL  CORRECTIONS  ACT  OF  1979 


REPORT 

OF  THE 

COMMITTEE  ON  WAYS  AND  MEANS 
U.S.  HOUSE  OF  REPRESENTATIVES 

ON 

H.R.  2797 


June  7, 1979. — Committed  to  the  Committee  of  the  Whole  House  on 

the  State  of  the  Union  and  ordered  to  be  printed 


U.S.  GOVERNMENT  PRINTING  OFFICE 
WASHINGTON  :  1979 


COMMITTEE  ON  WAYS  AND  MEANS 


AL  ULLMAN, 
DAN  ROSTENKOWSKI,  lUlnois 
CHARLES  A.  VANIK,  Ohio 
JAMES  C.  GORMAN,  California 
SAM  M.  GIBBONS,  Florida 
J.  J.  PICKLE,  Texas 
CHARLES  B.  RANGEL,  New  York 
WILLIAM  R.  COTTER,  Connecticut 
FORTNEY  H.  (PETE)  STARK,  California 
JAMES  R.  JONES,  Oklahoma 
ANDY  JACOBS,  Jr.,  Indiana 
ABNER  J.  MIKVA,  Illinois 
JOSEPH  L.  FISHER,  Virginia 
HAROLD  FORD,  Tennessee 
KEN  HOLLAND,  South  Carolina 
WILLIAM  M.  BRODHEAD,  Michigan 
ED  JENKINS,  Georgia 
RICHARD  A.  GEPHARDT,  Missouri 
RAYMOND  F.  LEDERER,  Pennsylvania 
THOMAS  J.  DOWNEY,  New  York 
CECIL  (CEC)  HEFTEL,  Hawaii 
WYCHE  FOWLER,  Jr.,  Georgia 
FRANK  J.  GUARINI,  New  Jersey 
JAMES  M.  SHANNON,  Massachusetts 


Oregon,  Chairman 
BARBER  B.  CONABLE,  JB,,  New  York 
JOHN  J.  DUNCAN,  Tennessee 
BILL  ARCHER,  Texas 
GUY  VANDER  JAGT,  Michigan 
PHILIP  M.  CRANE,  Illinois 
BILL  FRENZEL,  Minnesota 
JAMES  G.  MARTIN,  North  Carolina 
L.  A.  (SKIP)  BAFALIS,  Florida 
RICHARD  T.  SCHULZE,  Pennsylvania 
BILL  GRADISON,  Ohio 
JOHN  H.  ROUSSELOT,  California 
W.  HENSON  MOORE,  Louisiana 


John  M.  Martin,  Jr.,  Chief  Counsel 
J.  P.  Baker,  Assistant  Chief  Counsel 
John  K.  Meagher,  Minority  Counsel 

(n) 


CONTENTS 


Page 


I.    Summary   1 

II.    Detailed  Table  of  Contents  for  Explanation   3 

III.  General  Explanation  of  Provisions   11 

A.  Technical  Amendments  to  the  Revenue  Act  of 

1978  — __—   11 

B.  Technical  Amendments  to  Other  1978  Tax  Legisla- 

tion   68 

IV.  Effect  of  the  Bill  on  the  Budget  and  Vote  of  the  Commit- 

tee Reporting  the  Bill  .   81 

V.    Other  Matters  to  be  Discussed  Under  House  Rules   83 

VI.    Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported. _  85 

(III) 


96th  Congress  )  HOUSE  OF  EEPKESENTATIVES  f  Report 
Ist  S^^ssion     j  I    No.  96-250 


TECHNICAL  CORRECTIONS  ACT  OF  1979 


June  7, 1979. — Committed  to  the  Committee  of  the  Whole  House  on  the 
State  of  the  Union  and  ordered  to  be  printed 


Mr.  ITllman,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  2797] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the  bill 
(H.R.  2797)  to  make  technical  corrections  related  to  the  Revenue  Act 
of  1978,  having  considered  the  same,  reports  favorably  thereon  with 
amendments  and  recommend  that  the  bill  as  amended  do  pass. 

The  amendments  are  shown  in  the  reported  bill,  with  the  matter 
proposed  to  be  stricken  shown  in  linetype  and  the  matter  proposed 
to  be  inserted  shown  in  italic  type. 

I.  SUMMARY 

In  general,  the  bill  contains  technical,  clerical,  conforming,  and 
clarifying  amendments  to  provisions  enacted  by  the  Revenue  Act  of 
1978  and  other  1978  tax  legislation.  These  amendments  were  developed 
as  a  result  of  a  review  of  the  application  of  the  tax  law  changes  made 
by  1978  tax  legislation,  taking  into  account  comments  submitted  to  the 
committee  from  the  Treasury  Department,  the  Internal  Revenue  Serv- 
ice, the  staff,  tax  practitioners,  and  others  from  the  public.  In  addition 
to  written  statements  submitted  to  the  committee,  the  Subcommittee 
on  Select  Revenue  INIeasures  received  public  testimony  on  March  27, 
1979,  on  H.R.  2797,  as  introduced.  The  subcommittee  approved  several 
amendments  on  April  25,  1979,  and  the  committee  subsequently  made 
further  amendments  to  the  bill  as  a  result  of  the  testimony  and  com- 
ments received. 

The  bill  is  divided  into  nine  general  parts.  The  first  part  (sec.  2) 
coordinates  the  enactment  dates  of  the  Revenue  Act  of  1978  and  the 
Energy  Tax  Act  of  1978;  the  next  seven  parts  (sees.  101-107)  cover 
technical,  clerical,  and  conforming  amendments  to  the  provisions  of 
the  first  seven  titles  of  the  Revenue  Act  of  1978  (and  the  Internal 
Revenue  Code  provisions  amended  thereby)  ;  and  the  last  part  (sec. 
108)  covers  technical,  clerical,  and  conforming  amendments  to  the 
Foreign  Earned  Income  Act  of  1978.  the  Black  Lung  Benefits  Reve- 
nue Act,  and  the  Energ}^  Tax  Act  of  1978. 
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2.  Technical  Amendments  Relating  to  Individual  Income  Tax 
Reductions  and  Extensions 

a.  Eligibility  for  earned  income  credit  for  persons  claiming  sec- 

tion 913  deductions  (sec.  101(a)(1)  of  the  bill  and  sec.  43(c) 
(l)of  the  Code) 

Present  law 

Under  present  law,  the  earned  income  credit  is  not  available  to 
taxpayers  who  are  entitled  to  exclude  amounts  from  income  under  sec- 
tion 911  (relating  to  income  earned  by  certain  employees  in  camps) 
or  section  931  (relating  to  income  from  sources  within  the  possessions 
of  the  United  States)  for  the  taxable  year.  This  provision  affects  only 
those  taxpayers  who  lived  abroad  during  part  of  the  year  since  the 
earned  income  credit  generally  is  not  available  to  those  taxpayers 
whose  principal  place  of  abode  for  the  taxable  year  is  outside  the 
United  States. 

Reasons  for  change 

The  Foreign  Earned  Income  Act  of  1978  established  a  new  set  of 
deductions  under  section  913  of  the  Code  which  generally  are  avail- 
able to  those  taxpayers  who  formerly  were  entitled  to  the  section  911 
exclusion.  The  committee  believes  that  the  credit  should  continue  to  be 
unavailable  to  the  same  type  of  taxpayers  who  formerly  were  denied 
the  credit  because  they  qualified  for  the  section  911  exclusion. 

Explanation  of  provision 

The  bill  denies  the  earned  income  credit  to  taxpayers  who  claim 
deductions  under  section  913,  as  well  as  to  those  who  claim  the  benefits 
of  sections  911  or  931. 

Effective  date 

The  amendment  made  by  this  provision  applies  to  taxable  years 
beginning  after  December  31, 1977. 

b.  Treatment  of  earned  income  credit  as  earned  income  under 

AFDC  and  SSI  (sees.  101(a)(2)  (A)  and  (B)  of  the  bill  and 
sees.  402  and  1612  of  the  Social  Security  Act) 

Present  law 

Under  present  law,  the  earned  income  credit  is  not  taken  into  ac- 
count as  income  for  purposes  of  determining  eligibility  for,  or  the 
amount  of,  benefits  or  assistance  under  any  Federal  program  or  State 
or  local  program  that  is  financed  in  whole,  or  in  part,  with  Federal 
funds. 

Reasons  for  change 

The  Revenue  Act  of  1978  repealed  the  provisions  of  present  law  re- 
quiring that  the  earned  income  credit  be  disregarded  for  purposes  of 
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Federal  or  Federally-aided  assistance  programs,  effective  in  1980. 
However,  conforming  changes  were  not  made  to  the  Social  Security 
Act. 

Explanation  of  provision 

The  bill  amends  the  Social  Security  Act  to  provide  that  the  earned 
income  credit  would  be  treated  as  earned  income  for  purposes  of  the 
aid  to  families  with  dependent  children  (AFDC)  and  supplemental 
security  income  (SSI)  programs.  This  treatment  applies  both  to  any 
advance  payments  made  by  an  employer  and  to  any  refund  of  Federal 
taxes  made  by  reason  of  the  earned  income  credit  (because  the  actual 
credit  for  a  year  is  larger  than  the  total  amount  of  advance  payments 
for  that  year) .  If  advance  payments  of  the  earned  income  credit  exceed 
the  actual  credit,  so  that  the  individual  must  return  the  difference, 
some  reconciling  increase  in  AFDC  or  SSI  benefits  would  be  made  by 
the  welfare  agency.  This  increase  could  be  computed,  for  example,  by 
reducing  by  this  difference  the  amount  of  earned  income  that  is  taken 
into  account  for  purposes  of  these  programs  in  the  month  the  differ- 
ence is  returned. 

Effective  date 

The  amendments  made  by  these  provisions  apply  to  payments  for 
months  beginning  after  December  31, 1979. 

c.  Correction  of  effective  date  for  advance  payment  of  earned 
income  credit  (sec.  101(a)(2)(C)  of  the  bill  and  sec.  105(g) 
(2)  of  the  Act) 

Present  law 

The  Revenue  Act  of  1978  contained  a  new  provision  allowing  em- 
ployees to  elect  to  have  advance  payments  of  the  earned  income  credit 
added  to  their  paychecks  each  pay  period.  In  order  to  give  employers 
time  to  implement  procedures  necessary  to  accommodate  for  the  ad- 
vance payment  of  the  earned  income  credit  to  their  employees,  the 
Congress  intended  this  provision  to  be  effective  with  respect  to  wages 
paid  after  June  30, 1979. 

Reasons  for  change 

Due  to  a  typographical  error,  the  Act  referred  to  wages  paid  after 
June  30,  1978. 

Explanation  of  provision 

The  bill  corrects  a  typographical  error  in  the  Act  to  provide  that  the 
provision  is  effective  with  respect  to  wages  paid  after  June  30,  1979. 

The  committee  has  become  aware  that  some  employers  may  not  be 
able,  by  July  1,  1979,  to  provide  advance  payments  to  eligible  em- 
ployees, despite  ffood  faith  efforts  to  comply  with  the  requirements  of 
this  provision.  Tliese  employers  may  require  additional  time  to  make 
necessary  adjustments  in  their  payroll  systems.  Thus,  the  committee 
expects  that,  until  December  31,  i979,  the  Internal  Revenue  Service 
will  liberally  exercise  its  present  authority  to  waive  any  penalties 
which  might  otherwise  apply  to  employers  who  do  not  make  advance 
payments  but  who  have  made  good  faith  efforts  to  comply  with  these 
provisions.  During  this  time,  it  is  the  committee's  intention  to  ex- 
amine the  operation  of  this  provision  to  evaluate  problems  that  might 
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TECHNICAL  CORRECTIONS  ACT  OF  1979 


December  13  (legislative  day,  November  29),  1979. — Ordered  to  be  printed 


Mr.  Long,  from  the  Committee  on  Finance, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  2797] 

The  Committee  on  Finance,  to  which  was  referred  the  bill  (H.R. 
2797)  to  make  technical  corrections  related  to  the  Revenue  Act  of 
1978,  having  considered  the  same,  reports  favorably  thereon  with 
amendments  and  recommend  that  the  bill  as  amended  do  pass. 

The  amendments  are  shown  in  the  reported  bill,  with  the  matter 
proposed  to  be  striken  shown  in  linetype  and  the  matter  proposed 
to  be  inserted  shown  in  italic  type. 

L  SUMMARY 

In  general,  the  bill  contains  technical,  clerical,  conforming,  and 
clarifying  amendments  to  provisions  enacted  by  the  Revenue  Act  of 
1978  and  other  1978  tax  legislation.  These  amendments  were  developed 
as  a  result  of  a  review  of  the  application  of  the  tax  law  changes  made 
by  1978  tax  legislation,  taking  into  account  comments  submitted  to  the 
committee  from  the  Treasury  Department,  the  Internal  Revenue  Serv- 
ice, the  staff,  tax  practitioners,  and  others  from  the  public.  In  addition 
to  written  statements  submitted  to  the  committee,  the  Subcommittee 
on  Taxation  and  Debt  Management  Generally  received  public  testi- 
mony on  November  7,  1979,  on  H.R.  2797,  as  passed  by  the  House  of 
Representatives.  The  committee  subsequently  made  further  amend- 
ments to  the  bill  as  a  result  of  the  testimony  and  comments  received. 

The  bill  is  divided  into  nine  general  parts.  The  first  part  (sec.  2) 
coordinates  the  enactment  dates  of  the  Revenue  Act  of  1978  and  the 
Energy  Tax  Act  of  1978;  the  next  seven  parts  (sees.  101-107)  cover 
technical,  clerical,  and  conforming  amendments  to  the  provisions  of 
the  first  seven  titles  of  the  Revenue  Act  of  1978  (and  the  Internal 
Revenue  Code  provisions  amended  thereby)  ;  and  the  last  part  (sec. 
108)  covers  technical,  clerical,  and  conforming  amendments  to  the 
Foreign  Earned  Income  Act  of  1978,  the  Black  Lung  Benefits  Reve- 
nue Act,  and  the  Energy  Tax  Act  of  1978. 
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2;.  Clerical  amendment  to  section  119  (sec.  108 

(a)(1)(G))   94 
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B.  Technical  Amendments  to  Other  1978  Tax  Legislation — Con. 

2.  Technical  amendments  relating  to  the  Black  Lung  Page 

Benefits  Revenue  Act   95 

a.  Correction  of  provisions  related  to  Tax 

Court  jurisdiction  (sec.  108(b)(1))   95 

b.  Correction  of  references  to  black  lung  legis- 

lation (sec.  108(b)(2))  95 

c.  Clerical  amendment  (sec.  108(b)(3)(A))   95 

d.  Correction  of  cross  reference  in  Code  section 

7454(b)  (sec.  108(b)(3)(B))   95 

3.  Technical  amendments  relating  to  the  Energy  Tax 

Act  of  1978  -   96 

a.  Repayment  of  tax  on  gasoline  used  in  com- 

mercial fishing  vessels  (sec.  108(c)(1))   96 

b.  Tires  used  in  the  manufacture  of  buses  (sec. 

108(c)(2))   97 

c.  Refund  of  tax  on  lubricating  oil  used  in  pro- 

ducing re-refined  oil  (sec.  108(c)  (3))   98 

d.  Credit  or  refund  of  tax  on  truck  bodies  or 

chassis  used  in  the  manufacture  of  buses 

(sec.  108(c)  (4))  ^   99 

e.  Excise  tax  exemption  for  bus  parts  (sec. 

iq8(c)(5))  99 

f .  Clerical  amendment  relating  to  denial  of  in- 

vestment credit  for  certain  boilers  (sec. 
108(c)(6))   100 

4.  Technical  amendment  to  Public  Law  95-472   101 

Security  for  recapture  of  estate  tax  reduction 
from  special  use  valuation  where  property 
has    been    involuntarily    converted  (sec. 

:    108(d))   101 


2.  Technical  Amendments  Relating  to  Individual  Income  Tax 
Reductions  and  Extensions 

a.  Eligibility  for  earned  income  credit  for  persons  claiming  sec- 

tion 913  deductions  (sec.  101(a)(1)  of  the  bill  and  sec.  43(c) 
(1)  of  the  Code) 

Present  law 

Under  present  law,  the  earned  income  credit  is  not  available  to 
taxpayers  who  are- entitled  to  exclude  amounts  from  income  under  sec- 
tion 911  (relating  to  income  earned  by  certain  employees  in  camps) 
or  section  931  (relating  to  income  from  sources  within  the  possessions 
of  the  United  States)  for  the  taxable  year.  This  provision  affects  only 
those  taxpayers  who  lived  abroad  during  part  of  the  year  since  the 
earned  income  credit  generally  is  not  available  to  those  taxpayers 
whose  principal  place  of  abode  for  the  taxable  year  is  outside  the 
United  States. 

Reasons  for  change 

The  Foreign  Earned  Income  Act  of  1978  established  a  new  set  of 
deductions  under  section  913  of  the  Code  which  generally  are  avail- 
able to  those  taxpayers  who  formerly  were  entitled  to  the  section  911 
exclusion.  The  committee  believes  that  the  credit  should  continue  to  be 
unavailable  to  the  same  type  of  taxpayers  who  formerly  were  denied 
the  credit  because  they  qualified  for  the  section  911  exclusion. 

Explanation  of  provision 

The  bill  denies  the  earned  income  credit  to  taxpayers  who  claim 
deductions  under  section  913,  as  well  as  to  those  who  claim  the  benefits 
of  sections  911  or  931. 

Effective  date 

The  amendment  made  by  this  provision  applies  to  taxable  years 
beginning  after  December  31, 1977. 

b.  Treatment  of  earned  income  credit  as  earned  income  under 

AFDC  and  SSI  (sees.  101(a)(2)  (A)  and  (B)  of  the  bill  and 
sees.  402  and  1612  of  the  Social  Security  Act) 

Present  law 

Under  present  law^  the  earned  income  credit  is  not  taken  into  ac- 
count as  income  for  purposes  of  determining  eligibility  for,  or  the 
amount  of,  benefits  or  assistance  under  any  Federal  program  or  State 
or  local  program  that  is  financed  in  whole,  or  in  part,  with  Federal 
funds. 

Reasons  for  change 

The  Revenue  Act  of  1978  repealed  the  provisions  of  present  law 
requiring  that  the  earned  income  credit  be  disregarded  for  purposes  of 
Federal  or  Federally-aided  assistance  programs,  effective  in  1980. 

(12) 


13 


However,  conforming  changes  were  not  made  to  the  Social  Security 
Act. 

Explanation  of  provision 

The  bill  amends  the  Social  Security  Act  to  provide  that  the  earned 
income  credit  would  be  treated  as  earned  income  for  purposes  of  the 
aid  to  families  with  dependent  children  (AFDC)  and  supplemental 
security  income  (SSI)  programs.  This  treatment  applies  both  to  any 
advance  payments  made  by  an  employer  and  to  any  refund  of  Federal 
taxes  made  by  reason  of  the  earned  income  credit  (because  the  actual 
credit  for  a  year  is  larger  than  the  total  amount  of  advance  payments 
for  that  year) .  Language  is  added  to  the  bill  as  passed  by  the  House 
of  Representatives  to  make  clear  that,  if  advance  payments  of  the 
earned  income  credit  exceed  the  actual  credit,  so  that  the  individual 
must  return  the  difference,  an  appropriate  reconciling  increase  in 
AFDC  or  SSI  benefits  would  be  made  by  the  welfare  agency.  This 
increase  could  be  computed,  for  example,  by  reducing  by  this  difference 
the  amount  of  earned  income  that  is  taken  into  account  for  purposes 
of  these  programs  in  the  month  the  difference  is  returned ;  the  increase 
would  be  equal  to  the  amount  of  benefits  lost  in  the  previous  year 
because  of  the  excess  advance  payments. 

Effective  date 

The  amendments  made  by  these  provisions  apply  to  payments  for 
months  beginning  after  December  31, 1979. 

c.  Correction  of  effective  date  for  advance  payment  of  earned 
income  credit  (sec.  101(a)(2)(C)  of  the  bill  and  sec.  105(g) 
(2)  of  the  Act) 

Present  law 

The  Revenue  Act  of  1978  contained  a  new  provision  allowing  em- 
ployees to  elect  to  have  advance  payments  of  the  earned  income  credit 
added  to  their  paychecks  each  pay  period.  In  order  to  give  employers 
time  to  implement  procedures  necessary  to  accommodate  for  the  ad- 
vance payment  of  the  earned  income  credit  to  their  employees,  the 
Congress  intended  this  provision  to  be  effective  with  respect  to  wages 
paid  after  June  30, 1979. 

Reasons  for  change 

Dut  to  a  typographical  error,  the  Act  referred  to  wages  paid  after 
June  30,  1978. 

Explanation  of  provision 

The  bill  corrects  a  typographical  error  in  the  Act  to  provide  that  the 
provision  is  effective  with  respect  to  wages  paid  after  June  30,  1979. 

The  committee  believes  that  the  Secretary  should  interpret  the 
statute  in  a  manner  that  will  address  the  problems  which  occur  in 
giving  advance  payments  to  agricultural  workers  in  the  field.  Spe- 
cifically, the  committee  believes  that  employers  should  not  be  required 
to  make  advance  payments  to  these  workers  when  they  are  paid  on  a 
daily  basis  because  of  the  administrative  difficulties  employers  would 
encounter  in  trying  to  maintain  a  list  of  all  workers  who  had  filed 
advanced  payment  certificates  and,  in  having  each  day,  every  crew 
leader  compare  the  name  of  every  worker  being  paid  to  the  names  on 
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Public  Law  96-223 
96th  Congress 

An  Act 

To  impose  a  windfall  profit  tax  on  domestic  crude  oil,  and  for  other  purposes.  — Apr.  2,  1980 — 

[H.R.  3919] 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  Crude  Oil 

Windfall  Profit 

SECTION  1.  SHORT  TITLE;  AMENDMENT  OF  1954  CODE;  TABLE  OF  CON-   Tax  Act  of  1980. 
TENTS. 

(a)  Short  Title.— This  Act  may  be  cited  as  the  "Crude  Oil  Windfall  26  USC  i  note. 
Profit  Tax  Act  of  1980". 

0))  Amendment  of  1954  Code. — Except  as  otherwise  expressly 
provided,  whenever  in  this  Act  an  amendment  or  repeal  is  expressed 
in  terms  of  an  amendment  to,  or  repeal  of,  a  section  or  other 
provision,  the  reference  shall  be  considered  to  be  made  to  a  section  or 
other  provision  of  the  Internal  Revenue  Code  of  1954.  26  USC  i  et  seq. 

(c)  Table  of  Contents.— 

Sec.  1.  Short  title;  amendment  of  1954  Code;  table  of  contents. 

TITLE  I- WINDFALL  PROFIT  TAX  ON  DOMESTIC  CRUDE  OIL 

Sec.  101.  Windfall  profit  tax.  - 
Sec.  102.  Allocation  of  net  revenues  from  windfall  profit  tax  to  certain  uses. 
Sec.  103.  Study  of  effects  of  decontrol  of  oil  prices  and  of  windfall  profit  tax. 

TITLE  II-ENERGY  CONSERVATION  AND  PRODUCTION  INCENTIVES 

Part  I— Residential  Energy  Credit 

Sec.  201.  General  provisions  relating  to  credit. 
Sec.  202.  Renewable  energy  source  expenditures. 
Sec.  203.  Provisions  to  prevent  double  benefits. 

Part  II— Business  Energy  Investment  Credits 

Sec.  221.  Changes  in  amount  and  period  of  application  of  energy  percentage. 
Sec.  222.  Changes  in  energy  property  item  descriptions. 

Sec.  223.  Other  changes  with  respect  to  the  investment  credit  for  investment  in 
energy  property. 

Part  III— Production  of  Fuel  From  Nonconventional  Sources;  Alcohol  Fuels 

Sec.  231.  Production  tax  credit. 
Sec.  232.  Alcohol  fuels. 

Part  IV— Energy-Related  Uses  of  Tax  Exempt  Bonds 

Sec.  241.  Solid  waste  disposal  facilities. 

Sec.  242.  Qualified  hydroelectric  generating  facilities. 

Sec.  243.  Renewable  energy  property. 

Sec.  244.  Certain  obligations  must  be  in  registered  form  and  not  guaranteed  or  sub- 
sidized under  an  energy  program^ 

Part  V— Tertiary  Injectants 
Sec.  251.  Tertiary  injectants. 
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TITLE  m -IX) W-INCX)ME  ENERGY  ASSISTANCE 
Sec.  301.  Short  title. 

Sec.  302.  Statement  of  findings  and  purpose. 

Sec.  303.  Definitions. 

Sec.  304.  Home  energy  grants  authorized. 

Sec.  305.  Eligible  households. 

Sec.  306.  Allotments. 

Sec.  307.  Uses  of  home  energy  grants. 

Sec.  308.  State  plans. 

Sec.  309.  Uniform  data  collection. 

Sec.  310.  Payments. 

Sec.  311.  Withholding. 

Sec.  312.  Criminal  penalties. 

Sec.  313.  Administration. 

TITLE  IV— MISCELLANEOUS  PROVISIONS 
Sec.  401.  Repeal  of  carryover  basis. 

Sec.  402.  Disapproval  of  Presidential  actions  adjusting  oil  imports. 
Sec.  403.  Qualified  liquidations  of  LIFO  inventories. 
Sec.  404.  Exemption  of  certain  interest  income  from  tax. 

TITLE  I~WINDFALL  PROFIT  TAX  ON 
DOMESTIC  CRUDE  OIL 

SEC.  101.  WINDFALL  PROFIT  TAX- 

(a)  In  General.— 

(1)  Amendment  of  subtitle  d. — Subtitle  D  (relating  to  miscel- 
laneous excise  taxes)  is  amended  by  adding  at  the  end  thereof  the 
following  new  chapter: 

"CHAPTER  45™WINDFALL  PROFIT  TAX  ON 
DOMESTIC  CRUDE  OIL 

"Subchapter  A.  Imposition  and  amount  of  tax. 
"Subchapter  B.  Categories  of  oil. 
"Subchapter  C.  Miscellaneous  provisions. 

''Subchapter  A — Imposition  and  Amount  of  Tax 

"Sec.  4986.  Imposition  of  tax. 

"Sec.  4987.  Amount  of  tax. 

"Sec.  4988.  Windfall  profit;  removal  price. 

"Sec.  4989.  Adjusted  base  price. 

"Sec.  4990.  Phaseout  of  tax. 

26  use  4986.        "SEC.  4986.  IMPOSITION  OF  TAX. 

"(a)  iMPOsmoN  OF  Tax. — An  excise  tax  is  hereby  imposed  on  the 
windfall  profit  from  taxable  crude  oil  removed  from  the  premises 
during  each  taxable  period. 

"(b)  Tax  Paid  by  Producer.— The  tax  imposed  by  this  section  shall 
be  paid  by  the  producer  of  the  crude  oil. 

26  use  4987.        "SEC.  4987.  AMOUNT  OF  TAX. 

"(a)  In  General. — The  amount  of  tax  imposed  by  section  4986  with 
respect  to  any  barrel  of  taxable  crude  oil  shall  be  the  applicable 
percentage  of  the  windfall  profit  on  such  barrel. 
"(b)  Appucable  Percentage. — For  purposes  of  subsection  (a) — 
"(1)  General  rule  for  tiers  i  and  2. — The  applicable  percent- 
age for  tier  1  oil  and  tier  2  oil  which  is  not  independent  producer 
oil  is — 
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"Tier  1   70 

"Tier  2   60 

I         "(2)  Independent  producer  oil.— The  applicable  percentage 

for  independent  producer  oil  which  is  tier  1  oil  or  tier  2  oil  is — 

"Tier  1   50 

"Tier  2   30 

"(3)  Tier  3  oil. — The  applicable  percentage  for  tier  3  oil  is  30 

percent. 

"(c)  Fractional  Part  of  Barrel.— In  the  case  of  a  fraction  of  a 
barrel,  the  tax  imposed  by  section  4986  shall  be  the  same  fraction  of 
the  amount  of  such  tax  imposed  on  the  whole  barrel. 

"SEC.  4988.  WINDFALL  PROFIT;  REMOVAL  PRICE.  26  USC  4988. 

"(a)  General  Rule. — For  purposes  of  this  chapter,  the  term  'wind- 
fall profit'  means  the  excess  of  the  removal  price  of  the  barrel  of 
crude  oil  over  the  sum  of — 

"(i)  the  adjusted  base  price  of  such  barrel,  and 
"(2)  the  amount  of  the  severance  tax  adjustment  with  respect 
to  such  barrel  provided  by  section  4996(c). 
"(b)  Net  Income  Limitation  on  Windfall  Profit. — 

"(1)  In  general. — The  windfall  profit  on  any  barrel  of  crude  oil 
shall  not  exceed  90  percent  of  the  net  income  attributable  to  such 
barrel. 

"(2)  Determination  of  net  income.— For  purposes  of  para- 
graph (1),  the  net  income  attributable  to  a  barrel  shall  be 
determined  by  dividing — 

"(A)  the  taxable  income  from  the  property  for  the  taxable 
year  attributable  to  taxable  crude  oil,  by 

"(B)  the  number  of  barrels  of  taxable  crude  oil  from  such 
property  taken  into  account  for  such  taxable  year. 
"(3)  Taxable  income  from  the  property.— For  purposes  of 
paragraph  (2) — 

"(A)  In  general. — Except  as  otherwise  provided  in  this 
paragraph,  the  taxable  income  from  the  property  shall  be 
determined  under  section  613(a).  26  USC  613. 

"(B)  Certain  deductions  not  allowed.— No  deduction 
shall  be  allowed  for — 
"(i)  depletion, 

"(ii)  the  tax  imposed  by  section  4986, 

"(iii)  section  263(c)  costs,  or  26  USC  263. 

"(iv)  qualified  tertiary  injectant  expenses  to  which  an 
election  under  subparagraph  (E)  applies. 
"(C)  Taxable  income  reduced  by  cost  depletion.— Tax- 
able income  shall  be  reduced  by  the  cost  depletion  which 
would  have  been  allowable  for  the  taxable  year  with  respect 
to  the  property  if — 
"(i)all- 

"(l)  section  263(c)  costs,  and 

"(II)  qualified  tertiary  injectant  expenses  to 
which  an  election  under  subparagraph  (E)  applies, 
incurred  by  the  taxpayer  had  been  capitalized  and  taken 
into  account  in  computing  cost  depletion,  and 

"(ii)  cost  depletion  had  been  used  by  the  taxpayer  with 
respect  to  such  property  for  all  taxable  periods. 
"(D)  Section  263(c)  costs.— For  purposes  of  this  para- 
graph, the  term  ^section  263(c)  costs'  means  intangible  drill- 
ing and  development  costs  incurred  by  the  taxpayer  which 
(by  reason  of  an  election  under  section  263(c))  may  be 
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SEC  102.  ALLOCATION  OF  NET  REVENUES  FROM  WINDFALL  PROFIT  TAX   31  USC  555. 
TO  CERTAIN  USES. 

(a)  Separate  Account  in  Treasury  Estabushed.— The  net  rev-  Establishment, 
enues  from  the  windfall  profit  tax  for  each  fiscal  year  beginning  after 
September  30, 1980,  and  before  October  1, 1990,  are  hereby  allocated 
for  accounting  purposes  to  a  separate  account  in  the  Treasury  to  be 
known  as  the  Windfall  Profit  Tax  Account  (hereinafter  in  this  section 
referred  to  as  the  "Account"). 

0^)  Specified  Uses  for  Amounts  in  the  Account. — 

(1)  Basic  net  revenues. — In  the  case  of  the  amount  of  basic  net 
revenues  allocated  to  the  Account  for  any  fiscal  year,  there  shall 
be  a  further  allocation  to  subaccounts  for  the  following  uses: 

Use  for  Percent 

Income  tax  reductions   60 

Low-income  assistance   25 

Energy  and  transportation  programs   15 

(2)  Additional  net  revenues. — In  the  case  of  the  amount  of 
additional  net  revenues  allocated  to  the  Account  for  any  fiscal 
year,  there  shall  be  a  further  allocation  to  subaccounts  for  the 
following  uses: 

Use  for  Percent 

Income  tax  reductions  66% 

Low-income  assistance   33  Va 

(3)  Special  rule  for  low-income  assistance  for  1982  and 
subsequent  years. — In  the  case  of  any  amount  allocated  under 
paragraph  (1)  to  the  subaccount  for  low-income  assistance  for  the 
fiscal  year  beginning  October  1,  1981,  or  any  subsequent  fiscal 
year— 

(A)  50  percent  shall  be  allocated  to  a  program  to  assist 

AFDC  and  SSI  recipients  under  the  Social  Security  Act,  and  42  USC  1305. 

(B)  50  percent  shall  be  allocated  to  a  program  of  emer» 
gency  energy  assistance. 

(c)  Net  Revenues  Defined.— For  purposes  of  this  section— 

(1)  In  general. — The  term  "net  revenues  of  the  windfall  profit 
tax"  means,  for  any  fiscal  year,  the  amount  which  the  Secretary 
estimates  to  be  the  excess  of— 

(A)  the  gross  revenues  from  the  tax  imposed  by  section 

4986  for  the  fiscal  year,  over  ^^^>  P-  230. 

(B)  the  sum  of— 

(i)  the  refunds  of  and  other  adjustments  to  such  tax  for 
such  fiscal  year,  plus 

(ii)  the  decrease  in  the  income  taxes  imposed  by 

chapter  1  resulting  from  the  tax  imposed  by  section  26  USC  i  et  seq. 
4986. 

For  purposes  of  subparagraph  (A),  there  shall  not  be  taken  into 
account  any  revenue  attributable  to  an  economic  interest  in 
crude  oil  held  by  the  United  States. 

(2)  Basic  net  revenues.— The  term  "basic  net  revenues" 
means  the  estimated  net  revenues  which  would  result  for  any 
period  under  the  assumptions  for  such  period  which  were  made 
in  enacting  the  Crude  Oil  Windfall  Profit  Tax  Act  of  1980. 

(3)  Additional  net  revenues.— The  term  "additional  net 
revenues"  means  for  any  period  the  net  revenues  in  excess  of  the 
basic  net  revenues  for  such  period. 

(d)  President  To  Propose  Allocation  of  Net  Revenues. — 
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KcfStof        TITLE  III— LOW-INCOME  ENERGY 
198"  ASSISTANCE 

SHORT  TITLE 

42  use  8601  Sec.  301.  This  title  may  be  cited  as  the  "Home  Energy  Assistance 

Act  of  1980". 

STATEMENT  OF  FINDINGS  AND  PURPOSE 

42  use  8601.         Sec.  302.  (a)  The  Congress  finds  that— 

(1)  recent  dramatic  increases  in  the  cost  of  primary  energy 
sources  have  caused  corresponding  sharp  increases  in  the  cost  of 
home  energy; 

(2)  reliable  data  projections  show  that  the  cost  of  home  energy 
will  continue  to  climb  at  excessive  rates; 

(3)  the  cost  of  essential  home  energy  imposes  a  disproportion- 
ately larger  burden  on  fixed-income,  lower  income,  and  lower 
middle  income  households  and  the  rising  cost  of  such  energy  is 
beyond  the  control  of  such  households; 

(4)  fixed-income,  lower-income,  and  lower-middle-income 
households  should  be  protected  from  disproportionately  adverse 
effects  on  their  incomes  resulting  from  national  energy  policy; 

(5)  adequate  home  heating  is  a  necessary  aspect  of  shelter  and 
the  lack  of  home  heating  poses  a  threat  to  life,  health,  or  safety; 

(6)  adequate  home  cooling  is  necessary  for  certain  individuals 
to  avoid  a  threat  to  Hfe,  health,  or  safety; 

(7)  low-income  households  often  lack  access  to  energy  supplies 
because  of  the  structure  of  home  energy  distribution  systems  and 
prevailing  credit  practices;  and 

(8)  assistance  to  households  in  meeting  the  burden  of  rising 
energy  costs  is  insufficient  from  existing  State  and  Federal 
sources. 

Grants.  (b)  It  is  the  purpose  of  this  title  to  make  grants  to  States  to  provide 

assistance  to  eligible  households  to  offset  the  rising  costs  of  home 
energy  that  are  excessive  in  relation  to  household  income. 

DEFINITIONS 

42  use  8602.         Sec.  303.  As  used  m  this  title- 
CD  "household"  means  any  individual  or  group  of  individuals 
who  are  living  together  as  one  economic  unit  for  whom  residen- 
tial energy  is  customarily  purchased  in  common  or  who  make 
undesignated  payments  for  energy  in  the  form  of  rent; 

(2)  "home  energy"  means  a  source  of  heating  or  cooling  in 
residential  dwellings; 

(3)  "lower  living  standard  income  level"  means  the  income 
level  (adjusted  for  regional,  metropolitan,  and  nonmetropolitan 
differences  and  family  size)  determined  annually  by  the  Secre- 
tary of  Labor  based  upon  the  most  recent  "lower  living  standard 
family  budget"  issued  by  the  Secretary  of  Labor; 

(4)  "Secretary"  means  the  Secretary  of  Health,  Education,  and 
Welfare;  and 

(5)  "State"  means  each  of  the  several  States  and  the  District  of 
Columbia. 
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HOME  ENERGY  GRANTS  AUTHORIZED 

Sec.  304.  (a)  The  Secretary  is  authorized  to  make  grants,  in  42USC  8603. 
accordance  with  the  provisions  of  this  title,  to  States  on  behalf  of 
eligible  households  to  assist  such  households  to  meet  the  rising  costs 
of  home  energy. 

(b)  There  are  authorized  to  be  appropriated  $3,000,000,000  for  the 
fiscal  year  1981  to  carry  out  the  provisions  of  this  title. 

(c)  For  the  purpose  of  affording  adequate  notice  of  assistance 
available  under  this  title,  appropriations  under  this  title  are  author- 
ized to  be  included  in  an  appropriation  Act  for  the  fiscal  year 
preceding  the  fiscal  year  for  which  they  are  available  for  obligation. 
Funds  appropriated  under  subsection  (b)  of  this  section  shall  remain 
available  until  expended. 

EUGIBLE  households 

Sec.  305.  (a)  Eligible  household  means  any  household  which  the  ^2  USC  8604. 
State  determines  is — 

(Da  household  in  which  one  or  more  individuals  are  eligible 
for  (A)  aid  to  families  with  dependent  children  under  the  State's 
plan  approved  under  part  A  of  title  IV  of  the  Social  Security  Act  42  use  601. 
(other  than  such  aid  in  the  form  of  foster  care  in  accordance  with 
section  408  of  such  Act),  (B)  supplemental  security  income  42  USC  408. 
payments  under  title  XVI  of  the  Social  Security  Act,  (C)  food  42  USC  1381. 
stamps  under  the  Food  Stamp  Act  of  1977,  or  (D)  payments  under  7  USC  2011  note, 
section  415,  521,  541,  or  542  of  title  38,  United  States  Code 
(relating  to  certain  veterans' benefits);  and 

(2)  any  other  household  ^^ith  an  income  equal  to  or  less  than 
the  lower  living  standard  income  level  as  determined  pursuant  to 
subsection  (c)  of  this  section. 

(b)  Notwithstanding  clause  (1)  of  subsection  (a),  a  household  which 
is  eligible  for  supplemental  security  income  payments  under  title 
XVI  of  the  Social  Security  Act,  but  not  eligible  under  subsection 
(a)(1)(A),  (C),  or  (D)  of  this  section,  shall  not  be  considered  eligible  for 
home  energy  assistance  under  this  title  if  the  eligibility  of  a  house- 
hold is  dependent  upon — 

(1)  an  individual  whose  annual  supplemental  security  income 
benefit  rate  is  reduced  pursuant  to  section  1611(eXl)  of  the  Social 
Security  Act  by  reason  of  being  in  an  institution  receiving  42  USC  1382. 
payments  (under  title  XIX  of  that  Act)  with  respect  to  that  42  USC  1396. 
individual, 

(2)  an  individual  to  whom  the  reduction  specified  in  section 
1612(a)(2XA)(i)  of  that  Act  applies,  or  42  USC  I382a. 

(3)  a  child  described  in  section  1614(f)(2)  of  that  Act  (who  is  42  USC  I382c. 
living  together  with  a  parent  or  the  spouse  of  a  parent). 

(c)  In  verifying  income  eligibility  for  the  purpose  of  clause  (2)  of 
subsection  (a),  the  State  shall  apply  procedures  and  policies  consist-  i 
ent  with  procedures  and  policies  used  by  the  State  agency  administer- 
ing programs  under  part  A  of  title  IV  of  the  Social  Security  Act.  42  use  601. 

ALLOTMENTS 

Sec.  306.  (a)(1)  From  95  per  centum  of  the  sums  appropriated  42  USC  8605.  ' 
pursuant  to  section  304(b)  for  the  fiscal  year  1981,  the  Secretary  shall 
allot  to  each  State  an  amount  which  bears  the  same  ratio  to  one-half 
of  such  95  per  centum  as  the  aggregate  residential  energy  expendi- 
ture in  such  State  bears  to  the  aggregate  residential  energy  expendi- 
ture for  all  States. 
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based  on  need  and  ability  to  expend  the  funds  consistent  with  the 
provisions  of  this  title  and  taking  into  account  the  proportion  of  the 
original  allotments  made  available  to  such  States  under  subsection 
(a)  for  such  year,  but  with  such  proportionate  amount  for  any  of  such 
other  States  being  reduced  to  the  extent  it  exceeds  the  sum  which  the 
Secretary  estimates  such  State  needs  and  will  be  able  to  use  for  such 
period  for  carrying  out  such  portion  of  its  State  application  approved 
under  this  title,  and  the  total  reduction  shall  be  similarly  reallotted 
among  the  States  whose  proportionate  amounts  are  not  so  reduced.  In 
carrying  out  the  requirements  of  this  subsection  the  Secretary  shall 
take  into  account  the  climatic  conditions  and  such  other  relevant 
factors  as  may  be  necessary  to  assure  that  no  State  loses  funds 
necessary  to  carry  out  the  purposes  of  this  title.  Any  amount 
reallotted  to  a  State  under  this  subsection  during  a  year  shall  be 
deemed  part  of  its  allotment  under  subsection  (a)  for  such  year. 

(d)  (1)  Any  allocations  to  a  State  may  be  reallocated  only  if  the 
Secretary  has  provided  thirty  days  advance  notice  to  the  chief 
executive  and  to  the  general  public.  During  such  period  comments 
may  be  submitted  to  the  Secretary. 

(2)  After  considering  any  comments  submitted  during  such  period, 
the  Secretary  shall  notify  the  chief  executive  of  any  decision  to 
reallocate  funds,  and  shall  publish  such  decision  in  the  Federal 
Register. 

(e)  The  aggregate  residential  energy  expenditure  for  each  State  and 
for  all  States  shall  be  determined  by  the  Secretary  after  consulting 
with  the  Secretary  of  Energy. 

(f)  The  allotments  made  under  this  section  shall  be  made  on  the 
basis  of  the  latest  reliable  data  available  to  the  Secretary. 

(g)  (1)  In  any  State  in  which  the  Secretary  determines  (after  having 
taken  into  account  the  amount  of  funds  available  to  the  State)  that 
the  members  of  an  Indian  tribe  are  not  receiving  benefits  under  this 
title  that  are  equivalent  to  benefits  provided  to  other  households  in 
the  State,  and  if  the  Secretary  further  determines  that  the  members 
of  such  tribe  would  be  better  served  by  means  of  grants  made  directly 
to  provide  such  benefits,  the  Secretary  shall  reserve  from  sums  that 
would  otherwise  be  allotted  to  such  State  not  less  than  100  per 
centum  of  an  amount  which  bears  the  same  ratio  to  the  State's 
allotment  for  the  fiscal  year  involved  as  the  population  of  all  eligible 
Indians  for  whom  a  determination  under  this  paragraph  has  been 
made  bears  to  the  population  of  all  eligible  household^  in  such  State. 

(2)  The  sums  reserved  by  the  Secretary  on  the  basis  of  a  determina- 
tion under  this  subsection  shall  be  granted  to  the  tribal  organization 
serving  the  individuals  for  whom  such  a  determination  has  been 
made,  or  where  there  is  no  tribal  organization,  to  such  other  entity  as 
the  Secretary  determines  has  the  capacity  to  provide  assistance 
pursuant  to  this  title. 

(3)  In  order  for  a  tribal  organization  or  other  entity  to  be  eligible  for 
an  award  for  a  fiscal  year  under  this  subsection,  it  shall  submit  to  the 
Secretary  a  plan  for  such  fiscal  year  which  meets  such  criteria  as  the 
Secretary  may  prescribe  by  regulation. 
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USES  OF  HOME  ENERGY  GRANTS 


Sec.  307.  Grants  for  fiscal  year  1981  under  this  title  may  be  used  for  42  use  8606. 
home  energy  assistance  in  accordance  with  plans  approved  under 
section  308. 
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STATE  PLANS 

Sec.  308.  (a)  Each  State  desiring  to  receive  a  home  energy  grant 
under  this  title  shall  submit  a  State  plan  to  the  Secretary,  at  such 
time,  in  such  manner,  and  containing  or  accompanied  by  such 
information  as  the  Secretary  deems  necessary. 

(b)  Each  such  State  plan  shall— 

(1)  be  submitted  in  accordance  with  the  procedures,  timetables, 
and  standards  established  by  the  Secretary  pursuant  to  subsec- 
tion (d)(4)  of  this  section; 

(2)  designate  an  agency  of  the  State  to  be  determined  by  the 
chief  executive  to  administer  the  program  authorized  by  this  title 
and  describe  local  administrative  arrangements; 

(3)  provide  for  a  State  program  for  furnishing  home  energy 
assistance  to  eligible  households  through  payments  made  in 
accordance  with  the  provisions  of  the  plan,  to — 

(A)  (i)  home  energy  suppliers, 

(ii)  eligible  households  whenever  the  chief  executive  deter- 
mines such  payments  to  be  feasible,  or  when  the  eligible 
household  is  making  undesignated  payments  for  rising 
energy  costs  in  the  form  of  rent  increases,  or 

(iii)  any  combination  of  home  energy  supplier  and  eligible 
household  whenever  the  chief  executive  determines  such 
payments  to  be  feasible,  and 

(B)  building  operators,  in  housing  projects  established 
under  sections  221(d)(3)  and  236  of  the  National  Housing  Act 
of  1968,  section  202  of  the  Housing  Act  of  1959,  section  515  of 
the  Housing  Act  of  1949,  low  rent  housing  established  by  the 
United  States  Housing  Act  of  1937,  and  section  8  of  the 
Housing  Act  of  1974,  and  State  and  local  government- 
operated  projects  in  an  aggregate  monthly  amount  com- 
puted on  the  basis  of  the  number  of  eligible  tenants  making 
undesignated  energy  payments  in  the  form  of  rent  times  of 
quotient  of  the  exact  costs  of  residential  fuel  costs  paid  as  an 
undesignated  part  of  rent  divided  by  the  number  of  tenants, 
the  amount  of  such  monthly  quotient  not  to  exceed  a  ceiling 
amount  per  eligible  tenant  as  determined  under  regulations 
by  the  Secretary  annually  to  be  comparable  to  the  amount 
established  for  other  eligible  households,  if  such  operators 
give  assurances  to  the  State  that  tenants  eligible  for  assist- 
ance under  this  title  are  not  discriminated  against  with 
respect  to  rent; 

(4)  describe  with  particularity  the  procedures  by  which  eligible 
households  in  the  State  are  identified  and  certified  as 
participants; 

(5)  describe  energy  usage  and  the  average  cost  of  home  energy 
in  the  State  identified  by  the  type  of  fuel  and  by  region  of  the 
State; 

(6)  describe  the  amount  of  assistance  to  be  provided  to  or  on 
behalf  of  participating  households  assuring  (A)  that  priority  is 
given  to  households  with  lowest  incomes  and  to  eligible  house- 
holds having  at  least  one  elderly  or  handicapped  individual,  and 
(B)  that  the  highest  level  of  assistance  is  provided  to  households 
with  lowest  incomes  and  the  highest  energy  costs  in  relation  to 
income,  taking  into  account— 

(i)  the  average  home  energy  expenditure, 

(ii)  the  proportional  burden  of  energy  costs  in  relation  to 
ranges  of  income, 
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(iii)  the  variation  in  degree  days  in  regions  of  the  State  in 
any  State  where  appropriate,  and 

(iv)  any  other  relevant  consideration  selected  by  the  chief 
executive  including  provisions  for  payment  levels  for  house- 
holds making  undesignated  payments  in  the  form  of  rent; 

(7)  provide,  in  accordance  with  clause  (3)(A),  for  agreements 
with  home  energy  suppliers  under  which — 

(A)  the  State  will  pay  on  a  timely  basis  by  way  of  regular 
installments,  as  reimbursements  or  a  line  of  credit,  to  the 
supplier  designated  by  each  participating  household  the 
amount  of  assistance  determined  in  accordance  with  clause 
(6)  and  shall  notify  each  participating  household  of  the 
amount  of  assistance  paid  on  its  behalf; 

(B)  the  home  energy  supplier  will  charge  the  household 
specified  in  subclause  (A),  in  the  normal  billing  process,  the 
difference  between  the  actual  cost  of  the  home  energy  and 
the  amount  of  the  payment  made  by  the  State  under  this 
title; 

(C)  the  home  energy  supplier  will  provide  assurances  that 
the  home  energy  supplier  will  not  discriminate  against  any 
eligible  household  in  regard  to  terms  and  conditions  of  sale, 
credit,  delivery  and  price;  and 

(D)  subject  to  such  subsection  (f)  of  this  section  the  home 
energy  supplier  will  provide  assurances  that  any  agreement 
entered  into  with  a  home  energy  supplier  under  this  clause 
will  contain  provisions  to  assure  that  no  household  receiving 
assistance  under  this  title  will  have  home  energy  terminated 
unless— 

(i)  the  household  has  failed  to  pay  the  amount  charged 
to  such  household  in  accordance  with  subclause  (B)  for 
at  least  two  months, 

(ii)  the  household  receives  a  written  termination 
notice  not  less  than  thirty  days  prior  to  the  termination, 
and 

(iii)  the  household  is  afforded,  in  a  timely  fashion 
before  termination,  an  opportunity  for  a  hearing  by  an 
agency  designated  by  the  State; 

unless  the  supplier  is  located  in  a  State  in  which  the 
termination  policy  contains  provisions  for  a  longer  grace 
period,  or  notification  period,  than  that  described  in  this 
clause; 

(8)  provide  for  the  direct  payment  to  households  to  which  Direct  payments, 
subclauses  (A)  (ii)  and  (iii)  of  clause  (3)  applies; 

(9)  provide  for  public  participation  in  the  development  of  the 
plan; 

(10)  provide  assurances  that  the  State  will  treat  owners  and 
renters  equitably  under  the  program  assisted  under  this  title; 

(11)  provide  that— 
(A)  the  State  may  use  for  planning  and  administering  the 

plan  an  amount  of  the  funds  received  by  such  State  under 
this  title  not  to  exceed  5  per  centum  of  the  cost  of  carrying 
out  the  plan  except  that— 

(i)  upon  proof  of  unusual  circumstances  and  upon 
application  to  the  Secretary,  the  State  may  use  an 
additional  amount  for  planning  and  administering  the 
plan  not  to  exceed  IVt.  per  centum  of  the  cost  of  carrying 
out  the  plan,  and 
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(ii)  in  no  case  may  the  Federal  share  of  the  cost  of 
planning  and  administering  the  plan  exceed  50  per 
centum  of  such  cost,  and 
(B)  the  State  will  pay  from  non-Federal  sources  the  re- 
maining costs  of  planning  and  administering  the  plan  and 
will  not  use  Federal  funds  for  such  remaining  costs; 

(12)  describe  the  administrative  procedures  to  be  used  in 
carrying  out  the  plan; 

(13)  provide  an  opportunity  for  a  fair  hearing  before  the  State 
agency  designated  under  clause  (2)  to  any  individual  whose  claim 
for  assistance  under  the  plan  is  denied  or  is  not  acted  upon  with 
reasonable  promptness; 

(14)  provide  that,  of  the  funds  the  State  receives  for  each  fiscal 
year,  the  State  may  reserve  3  per  centum  of  the  funds  to  be 
available  for  weather  related  and  supply  shortage  emergencies, 
and  if  the  State  reserves  such  funds,  the  plan  shall  identify— 

(A)  the  procedures  for  planning  for  such  emergencies, 

(B)  the  administrative  procedures  designating  the  emer- 
gency and  implementing  an  emergency  plan, 

(C)  the  procedures  for  determining  the  assistance  to  be 
provided  in  such  emergencies,  and 

(D)  the  procedures  for  the  use  of  the  funds  under  this 
clause  for  the  purposes  of  this  title  in  the  event  that  there 
are  no  emergencies; 

(15)  provide  assurance  that  there  will  be,  to  the  maximum 
extent  possible,  referral  of  individuals  to,  and  coordination  with, 
existing  Federal,  State,  and  local  weatherization  and  energy 
conservation  efforts; 

(16)  provide  for  outreach  activities  designed  to  assure  that  all 
eligible  households,  particularly  households  with  elderly  or 
handicapped  individuals,  households  with  individuals  who  are 
unable  to  leave  their  residences,  households  with  migrants, 
households  with  individuals  with  limited  English  proficiency, 
households  with  working  poor  individuals,  households  with  chil- 
dren, and  households  in  remote  areas,  are  aware  of  the  assistance 
available  under  this  title  by  using  community  action  agencies, 
area  agencies  on  aging,  State  and  local  welfare  agencies,  volun- 
teer programs  carried  out  under  the  Domestic  Volunteer  Service 
Act  of  1973,  and  other  appropriate  agencies  and  organizations 
within  the  State  including  home  energy  suppliers  together  with 
provisions  for  the  reimbursement  of  such  agencies,  from  adminis- 
trative funds,  for  outreach  and  certification  activities; 

(17)  establish  procedures  for  monitoring  the  assistance  pro- 
vided under  the  plan  including  monitoring  and  auditing  any 
agreements  entered  into  under  clause  (7)  of  this  subsection  and 
describe  the  documentation  to  be  required  of  energy  suppliers 
concerning  energy  supplied  to  eligible  households; 

(18)  provide  assurances  that  the  State  will  not  reduce  regular 
benefit  levels,  from  the  levels  of  such  benefits  as  of  February  26, 
1980,  in  existing  federally  assisted  cash  assistance  programs, 
except  that  in  a  State  which  increases  such  programs  solely  for 
the  purpose  of  energy  assistance,  such  increase  shall  not  be 
considered  a  part  of  the  regular  program  for  the  purposes  of  this 
paragraph; 

(19)  provide  that  fiscal  control  and  fund  accounting  procedures 
will  be  established  as  may  be  necessary  to  assure  the  proper 
dispersal  of  and  accounting  for  Federal  funds  paid  to  the  State 
under  this  title; 
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(20)  provide  that  reports  will  be  furnished  in  such  form  and  Reports, 
contain  such  information  as  the  Secretary  may  reasonably 
require,  particularly  for  the  carrying  out  of  provisions  of  section 
309;  and 

(21)  provide  assurances  in  the  case  described  in  section  305(a)(2) 
that  the  State  will  not  establish  any  standards  of  eligibility 
under  this  title  based  on  an  assets  test  which  counts  cars, 
household  and  personal  belongings,  or  primary  residences  and  in 
the  case  of  a  household  which  the  State  determines  to  be  eligible 
under  section  305(aXl),  no  such  test  will  be  established  under  this 
title. 

(c)  The  State  is  authorized  to  make  grants  to  eligible  households  to  Grants, 
meet  the  rising  costs  of  cooling  whenever  the  household  establishes 
that  such  cooling  is  the  result  of  medical  need  pursuant  to  standards 
established  by  the  Secretary. 

(dXD  The  Secretary  shall  approve  any  State  plan,  or  modification 
thereof,  that  meets  the  requirements  of  subsections  (b)  and  (c)  and 
shall  not  finally  disapprove,  in  whole  or  in  part,  any  plan,  or  any 
notification  thereof,  for  assistance  under  this  title  without  first 
affording  the  State  reasonable  notice  and  opportunity  for  a  hearing 
within  the  State.  Whenever  the  Secretary  disapproves  a  plan  the 
Secretary  shall,  on  a  timely  basis,  assist  the  State  to  overcome  the 
deficiencies  in  the  plan. 

(2)  Where  the  Secretary  determines  that  a  waiver  is  likely  to  assist  Waiver, 
in  promoting  the  objectives  of  this  title,  the  Secretary  may  waive 
compliance  with  any  of  the  requirements  of  subsection  (b)  to  the 
extent  and  for  the  period  the  Secretary  finds  necessary  to  enable  any 
such  State  to  carry  out  the  program  assisted  under  this  title. 

(3)  The  Secretary  shall  carry  out  the  functions  of  the  Secretary 
under  this  section  promptly. 

(4)  The  Secretary,  as  soon  as  possible  after  the  date  of  enactment  of 
this  title,  shall  establish  criteria  and  standards  for  the  State  plan 
requirements  under  subsections  (b)  and  (c)  of  this  section,  together 
with  timetables  for  carrying  out  the  plan. 

(e)  Any  State  which  makes  advances  available  for  activities  relat- 
ing to  the  development  of  a  State  plan  and  for  other  activities  under 
this  title  in  substantial  compliance  with  an  approved  State  plan  may 
be  reimbursed  for  such  advances  from  the  allocation  made  to  that 
State  under  section  306(a)  when  funds  are  appropriated  to  carry  out 
the  provisions  of  this  title. 

(0  A  State  agency  may  exempt  small  home  energy  suppliers  from  Exemption, 
the  requirements  of  subsection  OdXTXD),  of  this  section  if  the  State 
agency  determines  that  compliance  with  such  subsection,  will  seri- 
ously jeopardize  the  ability  of  the  small  home  energy  supplier  to 
conduct  such  business. 

(g)  A  State  may  use  funds  available  under  this  title  for  the  purpose 
of  providing  credits  against  State  tax  to  energy  suppliers  who  supply 
such  energy  at  reduced  rates  to  lower  income  households,  but  such 
credit  may  not  exceed  the  amount  of  the  loss  of  revenue  to  such 
supplier  on  account  of  such  reduced  rate.  Any  certifications  for  such 
tax  credits  shall  be  made  by  the  State,  but  such  State  may  utilize 
Federal  data  available  to  such  State  with  respect  to  recipients  of 
supplemental  security  income  benefits  if  timely  delivery  of  benefits 
to  eligible  households  and  suppliers  will  not  be  impeded  by  the 
implementation  of  such  plan. 

(h)  At  the  option  of  the  State,  any  portion  of  such  State's  allotment  Direct  payments, 
may  be  reserved  by  the  Secretary  for  the  purpose  of  making  direct 

payments  to  eligible  households  (except  for  individuals  described  in 


Credits  against 
State  tax. 
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42  use  1381. 


Form  of 

payment. 


section  305(b)  (1),  (2),  and  (3))  containing  a  recipient  of  supplemental 
security  income  benefits  under  title  XVI  of  the  Social  Security  Act  for 
home  energy  assistance  in  accordance  with  guidelines  issued  by  the 
Secretary. 

(i)  At  the  option  of  the  State,  payments  described  in  subsection  0))  of 
this  section  may  be  made,  without  limitation,  in  the  form  of  a  duly 
issued  coupon,  stamp,  or  certificate. 


UNIFORM  DATA  COLLECTION 

42  use  8608.  Sec.  309.  (a)  The  Secretary,  after  consultation  with  the  Secretary  of 
Energy,  shall  establish  uniform  standards  for  data  collection  which 
shall  be  used  by  States  in  all  reports  required  under  this  title. 

(b)(1)  The  standards  established  by  the  Secretary  under  this  section 
shall  apply  to  (A)  information  concerning  home  energy  consumption, 
(B)  the  cost  and  type  of  fuels  used,  (C)  the  type  of  fuel  used  by  various 
r  ■  income  groups,  (D)  the  number  and  income  levels  of  households 

assisted  by  this  title,  and  (E)  any  other  information  which  the 
Secretary  determines  to  be  reasonably  necessary  to  carry  out  the 
provisions  of  this  title. 

(2)  In  carrying  out  this  section,  the  Secretary  shall  analyze  informa- 
tion supplied  by  the  Secretary  of  Energy  on  the  price  structure  of 
various  types  of  fuel,  particularly  the  increases  in  such  price  struc- 
ture as  it  relates  to  the  financial  assistance  provided  under  this  title. 

Report  to  (c)  The  Secretary  shall  report  annually  to  Congress  concerning  data 

Congress.  collected  under  subsection  (b). 


PAYMENTS 

42  use  8609.  Sec.  310.  (a)  From  the  amount  allotted  to  each  State  pursuant  to 
section  306,  the  Secretary  shall  pay  to  the  State  which  has  an 
application  approved  under  section  308  an  amount  equal  to  the 
amount  needed  for  the  purposes  set  forth  in  the  State  plan. 

Oo)  Payments  under  this  title  may  be  made  in  installments  in 
advance  or  by  way  of  reimbursement,  with  necessary  adjustments  on 
account  of  overpayments  and  underpajmaents. 


WITHHOLDING 

42  use  8610.  Sec  311.  Whenever  the  Secretary,  after  reasonable  notice  and 
opportunity  for  hearing  within  the  State  to  any  State,  finds  that 
there  has  been  a  substantial  failure  to  comply  with  any  provision  set 
forth  in  the  State  plan  of  that  State  approved  under  section  308,  the 
Secretary  shall  notify  the  State  that  further  payments  will  not  be 
made  under  this  title  until  the  Secretaiy  is  satisfied  that  there  is  no 
longer  any  such  failure  to  comply.  Until  the  Secretary  is  so  satisfied, 
no  further  payments  shall  be  made  under  this  title. 


42  use  8611. 


42  use  8612. 
Delegation  of 
authority. 


CRIMINAL  penalties 

Sec.  312.  Whoever  violates  provisions  of  this  title  or  who  knowingly 
provides  false  information  in  any  report  required  under  this  title 
shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more  than  five 
years  or  both. 

administration 

Sec.  313.  (a)(1)  The  Secretary  may  delegate  any  functions  under 
this  title,  except  the  making  of  regulations,  to  any  officer  or 
employee  of  the  Department  of  Health,  Education,  and  Welfare. 
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"(A)  the  real  estate  investment  trust  meets  the  require- 
ments of  this  part  for  the  taxable  year  during  which  it  paid 
the  dividend,  and 

"(B)  the  aggregate  interest  received  by  the  real  estate 
investment  trust  for  the  taxable  year  is  less  than  75  percent 
of  its  gross  income, 

Ante,  p.  305.  then,  in  computing  the  exclusion  under  section  116,  there  shall 

be  taken  into  account  only  that  portion  of  the  dividend  which 
bears  the  same  ratio  to  the  amount  of  such  dividend  as  aggregate 
interest  received  bears  to  gross  income. 

"(3)  Adjustments  to  gross  incx)me  and  aggregate  interest 
EECEWED.— For  purposes  of  paragraph  (2)— 

"(A)  gross  income  does  not  include  the  net  capital  gain, 
"(B)  gross  income  and  aggregate  interest  received  shall 
each  be  reduced  by  so  much  of  the  deduction  allowable  by 
section  163  for  the  taxable  year  (other  than  for  interest  on 
mortgages  on  real  property  owned  by  the  real  estate  invest- 
ment trust)  as  does  not  exceed  aggregate  interest  received 
for  the  taxable  year,  and 

"(C)  gross  income  shall  be  reduced  by  the  sum  of  the  taxes 
imposed  by  paragraphs  (4),  (5),  and  (6)  of  section  857(b). 
"(4)  Aggregate  interest  received.— For  purposes  of  this 
subsection,  the  term  'aggregate  interest  received  means  only 
interest  described  in  section  116(cXl). 

"(5)  Notice  to  shareholders.— The  amount  of  any  distribu- 
tion by  a  real  estate  investment  trust  which  may  be  taken  into 
account  as  a  dividend  for  purposes  of  the  exclusion  under  section 
116  shall  not  exceed  the  amount  so  designated  by  the  trust  in  a 
written  notice  to  its  shareholders  mailed  not  later  than  45  days 
after  the  close  of  its  taxable  year. 
"(6)  Cross  reference.— 

"For  restriction  on  dividends  received  by  a  corporation,  see  section 
243(c)(2)." 

(c)  Effective  Date.— The  amendments  made  by  this  section  shall 
apply  with  respect  to  taxable  years  beginning  ^ter  December  31, 
1980,  and  before  January  1, 1983. 

Approved  April  2,  1980. 
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Mr.  Long,  from  the  Committee  on  Finance, 
submitted  the  following 

REPORT 

[To  accompony  H.R.  3919] 

The  Committee  on  Finance,  to  which  was  referred  the  bill  (H.R. 
3919)  to  impose  a  windfall  profit  tax  on  domestic  crude  oil,  having 
considered  the  same,  reports  favorably  thereon  with  an  amendment 
and  an  amendment  to  the  title  and  recommends  that  the  bill  as 
amended  do  pass. 

L  SUMMARY 

The  Finance  Committee  substitute  for  H.R.  3919,  the  "Crude  Oil 
Windfall  Profit  Tax  Act  of  1979,"  imposes  a  windfall  profit  tax  on 
domestic  oil  producers  and  royalty  owners  to  supplement  the  decontrol 
of  oil  prices  announced  by  the  Administration.  It  also  provides  for  the 
use  of  the  revenue  from  the  tax  to  encourage  energy  conservation, 
to  promote  production  from  alternate  energy  sources  and  to  ease  the 
burden  of  higher  energy  prices  on  lower-income  households. 

Over  the  period  1979-1990,  the  windfall  profit  tax  will  raise  $138.2 
billion.  The  various  tax  cuts  provided  in  the  bill  will  reduce  revenues 
by  $32.4  billion.  $64.3  billion  is  set  aside  in  a  trust  fund  to  finance  aid 
to  lower-income  households.  An  additional  $15  billion  is  set  aside  in 
a  trust  fund  to  encourage  energy  efficient  transportation.  This  will 
leave  a  surplus  of  $26.6  billion,  which  will  be  available  for  tax  reduc- 
tions, additional  spending  or  reduction  of  the  national  debt. 

In  fiscal  year  1980,  the  committee  substitute  will  raise  $0.9  billion 
in  revenue  and  involve  outlays  of  $1.2  billion.  The  revenue  gain  is  ex- 
pected to  be  $2.1  billion  in  calendar  year  1980,  $9,0  billion  in  1981,  and 
$14.1  billion  in  1982. 

There  are  six  principal  parts  of  the  committee  substitute: 

(1)  A  windfall  profit  tax  on  domestic  oil  producers  and  royalty 
owners. 

(1) 
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(2)  Tas  iiu%ntiY€6  to  eacoimige  energy  €onserirati<m  in  homes. 
(S)  Tax  incentives  to  encourage  energy  conservation  by  businesses 
and  prt^uction  of  altemi^ive  enei^  sources. 

(4)  Programs  to  assist  lower-in<»me  households  to  deal  with  higher 
&Bevgy  prices. 

(5)  Establishment  of  a  Transportation  Trust  Fund,  a  Low-Income 
Energy  Assistance  Trust  Fund,  and  a  Taxpayer  Trust  Fund. 

(6)  Eepeal  of  carryover  basis, 

Wifidfall  profit  tax 
The  windfall  profit  tax  is  an  excise,  or  severance,  tax  on  domestic 
oil  pax>ducers  and  royalty  owners.  On  each  barrel  of  taxable  crude 
oil,  the  tax  equals  the  tax  rate  multiplied  by  the  "windfall  profit"  The 
windfall  profit  equals  the  selling  price  of  the  oil  minus  the  sum  of  a 
base  price,  which  will  vary  depending  on  the  tax  tier  into  which  the 
oil  falls,  and  an  adjustment  for  severance  taxes  on  the  windfall  profit. 
The  conunittee  believes  that  this  tax  will  reduce  profits  of  oil  pro- 
ducers and  royalty  owners,  rather  than  be  passed  on  to  consumers  as 
higher  prices. 

In  designing  the  ta^,  the  ccmimittee  attempted  to  reduce  or  eliminate 
the  tax  burden  on  those  types  of  oil  the  production  of  which  is  likely  to 
be  relatively  sensitive  to  changes  in  tax  rates  or  prices.  It  tried  to  main- 
tain a  higher  tax  burden  on  t^^&  of  oil  whose  production  is  likely 
to  be  less  sensitive  to  price  changes.  This  greater  concern  for  pro- 
duction incentives  is  a  significant  difference  between  the  committee 
@ub@tituite  and  the  House  bill. 

To  encourage  greater  oil  production,  the  committee  decided  to 
exempt  from  the  tax  newly  discovered  oil,  incremental  production 
resulting  from  use  of  tertiary  recovery  techniques,  heav^  (low-gravitv) 
oil,  and  the  first  1,000  birrels  per  day  of  stripper  oil  produced  by 
independent  producers.  Also,  the  committee  substitute  reduces  the 
harsh  treatment  of  Alaskan  oil  under  the  House  bill  by  providing  it 
with  the  same  base  price  received  by  other  upper  tier  oil.  The  substitute 
reduces  the  tax  burden  on  high  water-cut  oil.  The  committee  substitute, 
however,  increases  the  tax  Tate  on  old  oil  (tier  one)  to  75  percent 
because  the  production  of  this  oil  is  less  sensitive  to  price  and  because 
it  receives  the  greatest  l^nefit  from  decontrol. 

Other  exemptions  from  the  tax  in  the  committee  substitute  are 
designed  to  avoid  imposing  a  tax  burden  on  income  devoted  to  public 
purposes.  For  this  reason,  oil  production  owned  by  State  or  local  gov- 
ernments, Indian  tribes  or  nonprofit  educational  or  medical  institutions 
specifically  is  exempted  from  the  tax. 

Finally,  the  committee  substitute  phases  out  the  windfall  profit  tax 
after  the  cumulative  net  revenue  raised  by  it  exceeds  $127.1  billion,  90 
percent  of  the  estimated  revenue  which  would  otherwise  be  raised  by 
the  tax  through  1990. 

The  windfall  profit  tax  in  the  committee  substitute  will  raise  $4.6 
billion  in  calendar  year  1980,  $11.8  billion  in  1981,  $15.2  billion  in  1982 
and  $138.2  billion  in  the  11-year  period  1980  to  1990.  In  fiscal  year  1980 
it  is  expected  to  raise  $2.3  billion. 
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Residential  energy  conservation 
liThB  Gosamittee  substi^te  iisas  ^tt.ef  tiie  reyenue  provided  by  the 
Inndfall  profit  ta'X  to  fiii&nce  t?x  incentives  to  encourage  energy  con- 
servation in  residences. 

The  present  16-percent  ^h^e  insulation  credit,  which  was  enacted 
in  1978,  is  extended  to  heat  pumps,  airtight  wood  stoves,  efficient 
replacement  oil  or  gas  furnaces,  and  (at  a  25-percent  rate)  replacement 
coal  furnaces  or  fi)ilers.  The  solar  energy  credit  is  increased  to  50 
percent  of  the  first  $10,0(K)  of  expenditures  and  extended  to  the  year 
2000.  Also,  changes  are  made  to  tne  structure  of  these  credits,  includ- 
ing making  them  available  to  landlords. 

The  committee  substitute  also  includes  a  tax  credit  for  utilities  which 
participate  in  programs  to  finance  investments  in  residential  energy 
conservation. 

The  residential  energy  tax  incentives  are  expected  to  reduce  revenues 
by  $0.4  billion  in  calendar  year  1980,  $0.5  billion  in  1981,  $0.6  billion  in 
1982  and  $8.3  billion  between  1980  and  1990,  In  fiscal  year  1980,  the 
revenue  loss  is  expected  to  be  $131  million. 

Business  energy  ineentives 

The  committ^  substitute  provides  significant  tax  incentives  to  en- 
courage businesses  to  conserve  energy  and  produce  alternative  sources 
of  energy. 

Solar  and  wind  energy. — ^The  present  refundable  10-percent  energy 
investment  credit,  which  is  available  in  addition  to  the  regular  invest- 
ment credit,  is  increased  to  20  percent,  extended  through  1990  and  ex- 
panded to  include  equipment  to  provide  process  heat. 

Creothermal  energy,— Th^  present  10-percent  energy  investment 
credit  is  increased  to  20  percent  and  extended  through  1990. 

Ocean  thermal  energy.— The  substitute  adds  a  20-percent  energy 
investment  credit  for  equipment  to  use  ocean  thermal  energy. 

Hydroelectric  power, — The  substitute  provides  a  10-percent  energy 
investment  credit  and  more  rapid  depreciation  for  property  to  gen- 
erate electricity  from  small  scale  hydroelectric  plants  at  existing  dams 
and  new  sites  where  no  dam  is  involved.  Tax  exemption  is  provided 
for  industrial  development  bonds  used  to  finance  dams  and  hydro- 
electric equipment. 

Oon8ervation.-~ThA  present  10-{^rcent  energy  inv^ment  credit  is 
extended  to  nonoil  cogeneration  equipment,  industrial  heat  pumps, 
equipment  used  to  bum  petroleiun  coke  and  pitch,  and  modifications 
to  alumina  electrolytic  cells.  Also,  a  liberal  transition  rule  is  provided 
for  energy  credits  which  would  otherwise  expire  after  1982.  Many  of 
the  new  and  existing  energy  credits  are  extended  to  public  utilities.  The 
Treasury's  regulatory  authority  to  add  new  items  to  the  btisiness 
energy  conservation  credit  is  repealed. 

Biomass. — ^The  energy  credit  is  increased  to  20  percent  for  equipment 
and  other  property  usedf  to  bum  biomass  (other  tnan  wood)  or  to  proc- 
ess it  into  a  solid  fuel.  Also,  tax  exemption  is  provided  for  industrial 
development  bonds  used  to  finance  facilities  to  use  solid  waste  as  fuel. 

AUematvve  fuel  production  credit. — ^A  nonrefundable  tax  credit  is 
provided  for  production  of  certain  alternative  enei^  sources.  Eligible 
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fuels  include  oil  shale;  tar  sands;  liquid,  gaseous,  or  synthetic  solid 
fuel  produced  from  coal  liquefaction  or  gasification  facilities;  uncon- 
ventional natural  gas;  gas  produced  from  biomass;  steam  produced 
from  solid  agricultural  products;  and  processed  wood.  The  credit  will 
be  $3.00  per  barrel  of  oil-equivalent  (based  on  the  energy  content  of 
the  fuel  relative  to  a  barrel  of  crude  oil)  and  will  phase  out  as  imported 
oil  prices  rise  from  $23.50  to  $29.50.  The  credit  would  be  indexed  fully 
for  inflation  occurring  after  1979. 

Gasohol, — To  encourage  production  of  gasohol,  the  committee  sub- 
stitute replaces  the  present  gasoline  excise  tax  exemption  for  gasohol 
with  a  40-cent  refundable  tax  credit  for  domestic  alcohol  fuel  made 
from  substances  other  than  oil,  gas  or  coal  and  a  10-cent  credit  for 
alcohol  fuel  made  from  coal. 

The  business  energy  tax  incentives  will  reduce  revenue  by  $0.2  bil- 
lion in  calendar  year  1980,  $0.3  billion  in  1981,  $0.4  billion  in  1982  and 
$15.0  billion  in  the  11-year  period  1980-1990.  The  revenue  loss  is  $78 
million  in  fiscal  year  1980. 

Lower-income  energy  assistance 

Direct  cash  payments  will  be  made  by  the  Social  Security  Admin- 
istration to  SSI  recipients  and  by  State  welfare  agencies  to  AFDC 
recipients  and  to  food  stamp  households  which  do  not  receive  AFDC 
or  SSI  benefits.  The  funds  available  ($1.2  billion  in  fiscal  year  1980 
and  $3  billion  in  fiscal  years  1981  and  1982)  will  be  allocated  among  the 
States  under  a  formula  which  reflects  household  energy  expenditures, 
heating  degree  days,  and  number  of  low-income  persons.  Benefit 
amounts  will  be  determined  on  a  uniform  basis  within  each  State, 
taking  into  account  the  amount  of  the  State's  allocation  and  the  num- 
ber of  recipent  households.  Benefit  amounts  for  multiperson  house- 
holds will  be  150  percent  of  the  amounts  for  single  individuals,  with  a 
$10  monthly  minimum  in  either  case.  States  will  be  permitted  the 
option  of  receiving  the  funds  as  a  block  grant  and  utilizing  them  to 
provide  energy-related  assistance  according  to  a  State-devised  plan. 

Taxpayers  will  be  allowed  a  nonrefundable  tax  credit  equal  to  a 
percentage  of  the  amount  spent  for  heating  their  homes.  The  percent- 
age will  be  different  for  each  heating  source  and  will  be  based  on 
the  extent  to  which  the  increase  in  the  cost  of  these  fuels  has  exceeded 
increases  in  the  cost  of  living.  The  credit  will  be  subject  to  a  mini- 
mum of  $30  per  household  ($20  in  1979)  and  a  maximum  of  $200  per 
household,  and  it  will  phase  out  between  incomes  of  $20,000  and 
$22,000  ($18,000  and  $20,000  in  1979). 

Trust  funds 

The  committee  substitute  establishes  three  trust  funds.  An  amount 
equal  to  one-half  of  the  net  receipts  from  the  windfall  profit  tax  will 
be  placed  in  a  Low-Income  Energy  Assistance  Trust  Fund.  One-fourth 
of  the  net  receipts,  up  to  $15  billion,  will  go  into  a  Transportation  Trust 
Fund.  An  amount  of  general  revenues  resulting  from  the  decontrol  of 
oil  prices  is  to  be  set  aside  in  a  Taxpayer  Trust  Fund  to  assure  that 
adequate  resources  are  available  to  the  Congress  for  action  it  may 
wish  to  take  next  year  to  provide  relief  to  taxpayers  who  face  the 
combined  impact  of  higher  prices  as  a  result  of  oil  decontrol  and  a 


D.  Lower-Income  Energy  Assistance 

1.  Low-Income  Energy  Assistance:  Direct  Payments  or  Block 

Grants  Program 
(sec.  321  of  the  bill  and  new  sections  412,  1619,  and  1132  of  the 
Social  Security  Act) 

Present  Law 

There  are  a  number  of  governmental  programs  designed  to  provide 
assistance  to  low-income  families  and  individuals.  Some  of  these  pro- 
grams are  designed  to  meet  specific  needs.  This  is  the  case,  for  example, 
with  the  medicaid  program,  which  provides  assistance  to  the  poor  in 
obtaining  health  care,  and  the  food  stamp  program,  which  is  directed 
at  meeting  nutritional  needs  of  low-income  households.  Other  pro- 
grams are  designed  to  provide  general  income  aid  to  assist  low-income 
persons  in  meeting  their  overall  living  costs.  The  major  federally  as- 
sisted program  of  general  income  support  for  families  is  aid  to  fami- 
lies with  dependent  children.  This  program  provides  income  assistance 
to  needy  families  in  which  the  children  have  been  deprived  of  support 
because  at  least  one  parent  is  deceased,  disabled,  absent  from  the  home, 
or  (at  State  option)  unemployed.  For  low-income  families  with  chil- 
dren which  are  primarily  dependent  upon  earnings,  general  income 
aid  is  provided  by  the  earned  income  tax  credit — a  refundable  credit 
equal  to  10  percent  of  earnings  up  to  $5,000  (a  maximum  annual 
credit  of  $500)  and  phased  out  over  an  income  range  of  $6,000  to 
$10,000.  For  individuals  who  are  needy  because  of  age,  blindness,  or 
disability,  general  income  support  is  provided  through  the  program  of 
supplemental  security  income  (SSI).  This  program  provides  a  basic 
monthly  Federal  payment  (reduced  to  take  into  account  other  income 
available  to  the  individual)  which  (at  State  option)  may  be  supple- 
mented by  an  additional  State-funded  payment. 

As  a  rule,  the  programs  designed  to  provide  general  income  assist- 
ance establish  uniform  payment  amounts  among  individuals  or 
families  of  similar  category,  composition,  and  income  with  the  recip- 
ients being  responsible  to  determine  how  that  assistance  will  be  used 
for  the  various  budget  items  such  as  food,  clothing,  fuel,  shelter,  and 
so  forth.  In  some  instances,  States  vary  AFDC  payments  according 
to  differences  in  shelter  costs  or,  less  often,  according  to  other  specific 
budgetary  needs  of  individual  families.  Similarly,  individual  differ- 
ences in  budgetary  needs  are  sometimes  reflected  in  the  determina- 
tion of  State  payments  made  in  supplementation  of  SSI  benefits.  In 
general,  however,  the  trend  in  recent  years  has  been  away  from  the 
use  of  individual  budget  items  in  favor  of  greater  use  of  the  fiat  grant 
approach. 
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Reasons  for  Change 

Energy  costs  have  risen  substantially  over  the  past  few  years  and 
particularly  so  in  the  past  year.  Gasoline  prices  have  now  risen  by 
over  30  percent,  while  residential  energy  prices  climbed  more  than  IT 
percent  above  last  year's  levels.  Among  residential  energy  sources,  fuel 
oil  prices  have  increased  most  dramatically,  by  over  30  percent  through 
May  and  over  40  percent  through  July.  However,  other  residential 
energy  prices  have  also  moved  upward  substantially — exceeding  20 
percent  for  gas  and  5  percent  for  electricity. 

Increases  have  also  taken  place  to  some  extent  in  benefits  under  pro- 
grams for  low-income  families.  The  Revenue  Act  of  1978  modified  the 
earned  income  tax  credit,  and  the  increased  entitlement  will  largely 
be  received  by  eligible  families  in  early  1980.  The  supplemental  se- 
curity income  program  for  the  aged,  blind,  and  disabled  is  indexed  to 
cost  of  living  changes,  and  benefit  levels  under  that  program  accord- 
ingly increased  by  9.9  percent  in  July  of  this  year,  with  a  further  in- 
crease of  the  same  approximate  magnitude  expected  next  July.  The 
food  stamp  program  is  similarly  indexed  to  account  for  rising  food 
prices.  Increased  benefit  levels  under  the  AFDC  program  depend  upon 
State  action,  but  the  open-ended  matching  nature  of  that  program  as- 
sures that  Federal  funding  will  be  available  to  pay  for  approximately 
50  to  83  percent  of  any  increases  provided  by  the  States  under  that 
program. 

The  committee  is  concerned  that  the  ordinary  mechanisms  for  ad- 
justing income  assistance  programs  to  rising  costs  of  living  may  be 
inadequate  to  meet  the  extraordinary  increases  which  have  taken 
place  in  energy  costs,  particularly  because  energy  costs  for  many  low- 
income  households  may  represent  a  large  and  vitally  important  element 
of  their  budgets.  For  this  reason,  the  committee  believes  it  is  essential, 
in  addition  to  the  tax  credit  (described  below)  for  increased  resi- 
dential heating  costs  of  low-income  taxpayers,  to  provide  a  special 
adjustment  to  the  existing  programs  of  supplemental  security  income 
and  aid  to  families  with  dependent  children  which  can  provide  energy 
related  income  assistance  to  recipients  of  those  programs  as  well  as  to 
other  low-income  people  who  do  not  directly  benefit  from  those  pro- 
grams but  are  recipients  of  food  stamps.  The  committee  recognizes 
that  the  particular  hardships  worked  by  increased  energy  costs  do  not 
fall  evenly  on  all  low-income  households  and  that  many  States  have 
developed  (or  have  the  capacity  to  develop)  programs  of  assistance 
which  may  be  better  able  to  target  the  available  funds  to  the  most 
severely  affected  cases.  For  this  reason,  the  committee  proposal  in- 
cludes an  option  for  States  to  utilize  the  available  funds  to  operate  a 
block-grant  program  of  their  own  devising  as  an  alternative  to  the 
more  general  approach  otherwise  applicable  under  the  committee 
provision. 

Explanation  of  the  Provision 

General 

As  described  in  part  F  of  this  report,  the  committee  substitute 
establishes  a  Low-Income  Energy  Assistance  Trust  Fund  which 
would  receive  one-half  of  the  net  receipts  of  the  windfall  profit  tax 
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established  by  the  bill.  The  amounts  in  this  trust  fund  would  be  avail- 
able to  meet  the  revenue  costs  of  the  residential  heating  energy  tax 
credit  and  the  costs  of  the  program  of  cash  assistance  for  low-income 
households.  Through  fiscal  year  1982,  the  amount  of  funding  for  the 
cash  payments  program  would  be  approximately  $3  billion  per  year 
($1.2  billion  for  fiscal  1980  when  the  program  would  be  in  effect  with 
respect  to  only  a  portion  of  the  full  year) .  Before  the  end  of  fiscal  1982, 
the  committee  intends  to  review  the  program  and  the  manner  in  which 
it  operates  and  to  propose  further  legislation  concerning  the  form  this 
type  of  assistance  should  take  in  subsequent  years. 

Allocation  of  funds 

The  purpose  of  the  cash  payments  program  is  to  help  low-income 
households  cope  with  the  extraordinary  increases  which  have  been 
occurring  in  the  cost  of  energy.  It  is  the  objective  of  the  committee 
substitute  to  provide  assistance  in  as  equitable  a  manner  as  possible. 
The  committee  recognizes  that  accomplishing  that  objective  will  make 
it  necessary  to  take  into  account  a  variety  of  factors  and  that  there  is 
not  now  available  all  of  the  data  that  might  be  desirable  for  that  end. 
However,  the  committee  believes  that  it  has  developed  an  allocation 
formula  which  reasonably  accounts  for  the  elements  which  ought  to  be 
considered. 

It  is  clear  that  all  low-income  households  have  suffered  from  the  im- 
pact of  rising  energy  costs.  For  this  reason,  the  committee  substitute 
provides  that  one-half  of  the  available  funding  for  the  cash  payments 
program  is  to  be  allocated  among  the  States  in  proportion  to  the  total 
costs  of  energy  usage  of  low-income  houseliolds  (including  residen- 
tial and  nonresidential  usage)  in  each  State  compared  with  the  total 
of  such  costs  for  low-income  households  nationally.  Because  data  for 
computing  this  factor  are  not  now  available,  the  committee  substitute 
provides,  for  the  fiscal  1980  allocation,  a  substitute  factor  of  total 
residential  energy  expenditures  as  estimated  for  1979.  Starting  with 
fiscal  1981,  the  factor  of  total  low-income  household  energy  costs  will 
be  available  on  the  basis  of  a  study  to  be  conducted  by  the  Department 
of  Health.  Education,  and  Welfare,  and  that  factor-  will  be  used  for 
1981  and  1982.  The  allocations  would  be  adjusted  as  necessary  to  assure 
a  $10  monthly  minimum  payment  for  all  recipient  households. 

Although  all  low-income  households  have  suffered  from  increased 
energy  costs,  a  particular  hardship  has  fallen  on  those  households  in 
the  very  coldest  pai-ts  of  the  country  who  must  pay  for  heavy  fuel 
usage  during  a  substantial  part  of  the  year.  To  recognize  this  par- 
ticulai'  need,  the  committee  bill  provides  that  the  other  half  of  the 
funds  for  the  cash  payments  program  will  be  allocated  among  the 
States  on  the  basis  of  the  average  annual  number  of  heating  degree 
days  for  each  State  multiplied  by  the  number  of  households  in  the 
States  with  incomes  below  125  percent  of  the  official  poverty  line. 
(Currently,  125  percent  of  the  poverty  line  is  about  $7,300  for  a  four- 
person  family.  The  number  of  heating  degree  days  is  the  total  of  the 
number  of  degrees  below  65°  Farenheit  on  all  the  days  on  which  the 
average  temperature  in  the  State  was  below  that  temperature.  For 
example,  if  the  average  temperatures  for  a  three  day  period  are  60°, 
68°,  and  64°,  there  would  be  5  heating  degree  days  for  the  first  day. 
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none  for  the  second,  and  one  for  the  third  or  a  total  of  6  for  the  period. 
The  degree  day  factor  in  the  bill  is  based  on  the  average  annual  total 
for  each  State  measured  since  July  1931  when  statistics  first  began 
to  be  compiled.) 

Direct  payments  progrcan 

Prior  to  the  beginning  of  each  fiscal  year  (or  in  the  case  of  fiscal  1980, 
as  soon  as  possible  after  enactment) ,  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  would  determine  the  allocation  described  above 
and,  from  it,  would  establish  benefit  amounts  for  each  State  on  the 
basis  of  the  funding  allocated  for  each  State  divided  by  his  best 
estimate  of  the  number  of  recipient  households  in  the  State  (after 
setting  aside  10  percent  of  the  total  for  administrative  costs).  Re- 
cipient households  would  consist  of  households  in  which  an  individual 
receives  SSI,  AFDC,  or  food  stamps.  In  making  this  determination, 
the  Secretary  would  do  so  on  the  basis  of  a  payment  amount  for  multi- 
person  households  which  would  be  150  percent  of  the  payment  amount 
for  households  consisting  of  one  individual  with  a  $10  minimum 
monthly  amount. 

The  benefit  amounts  determined  under  the  above  procedure  for  SSI 
and  AFDC  households  would  be  paid  to  those  households  by  the 
Social  Security  Administration  (in  the  case  of  SSI  recipients)  and 
by  the  State  or  local  welfare  agency  (in  the  case  of  AFDC  recipients). 
Payments  would  not  vary  in  different  areas  of  a  State  and 
would  be  made  monthly  throughout  the  year  in  the  form 
of  an  additional  amount  included  in  the  regular  monthly  benefit 
checks.  The  income  levels  for  establishing  eligibility  under  these  pro- 
grams would  not  be  affected  in  any  way  by  these  additional  payments. 

The  benefit  payments  to  food  stamp  recipients  would  be  made  by 
the  State  or  local  welfare  agency  at  least  twice  each  year  and  would 
not  vary  across  different  areas  of  a  State.  Prior  to  disbursing  funds 
to  the  States  for  making  payments  to  food  stamp  recipients,  the 
Secretary  of  Health,  Education,  and  Welfare  would  re-estimate  on 
the  basis  of  the  best  data  then  available  the  expected  costs  of  the 
payments  to  AFDC  and  SSI  recipients.  If  it  then  appeared  that 
total  amount  of  expected  payments  would  exceed  the  overall  alloca- 
tion for  the  year,  the  Secretary  would  proportionately  reduce 
the  amount  available  for  payments  to  food  stamp  recipients  (and  the 
resultant  benefit  amounts)  so  as  to  avoid  exceeding  the  year's  total 
allocation  insofar  as  possible. 

The  committee  recognizes  that  establishing  a  program  of  this  nature 
represents  a  significant  administrative  undertaking  both  for  the  Social 
Security  Administration  and  for  the  State  and  local  welfare  agencies 
who  will  be  involved.  The  committee  substitute  therefore  provides  for 
setting  aside  10  percent  of  the  available  funding  to  cover  State  and 
Federal  administrative  costs.  In  addition,  to  ease  the  initial  adminis- 
trative difficulties,  the  bill  would  permit  payments  to  be  made  to 
recipients  on  the  basis  of  the  information  on  file  at  the  time  as  to 
such  factors  as  State  of  residence  without  a  requirement  for  retroactive 
adjustments  if  this  information  proved  to  be  incorrect.  The  committee 
expects,  however,  that  the  agencies  involved  will  as  quickly  as  feasible 
to  develop  the  capability  for  more  sophisticated  administration  of  the 
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program.  A  particular  problem  is  the  lack  of  information  concerning 
which  food  stamp  households  also  contain  SSI  and  AFDC  recipients. 
States  would  be  expected,  insofar  as  practicable,  to  avoid  making 
duplicate  payments  to  food  stamp  households  which  are  also  receiving 
payments  on  the  basis  of  AFDC  or  SSI  eligibility,  and  any  such 
duplicate  payments  made  after  October  1,  1980,  would  be  subject  to 
recovery.  While  States  might  in  many  instances  be  unable  to  prevent 
such  duplication  before  that  date,  they  would  be  encouraged  to  move 
as  rapidly  as  possible  in  that  direction  by  a  provision  permitting  them 
to  retain  half  of  any  savings  based  on  preventing  duplicative  pay- 
ments prior  to  October  1, 1980. 

The  committee  substitute  also  provides  that  erroneous  payments 
under  this  prosrram  would  be  specifically  excluded  from  the  calcula- 
tion of  overall  error  rates  in  the  AFDC  SSI  and  food  stamp  pro- 
grams; the  Secretary  of  Healtli.  Education,  and  Welfare  would  have 
the  discretion  to  account  for  these  programs  either  through  the  exist- 
ing program  accounting  structure  or  separately  as  he  determines  to  be 
the  more  feasible. 

1980  payment 

As  described  above,  the  committee  substitute  provides  for  a  monthly 
payment  program  for  AFDC  and  SSI  recipients.  For  fiscal  year  1980, 
this  ])rogram  would  })e  effective  starting  with  May  1980  under  the 
ordinary  ])rovisions  of  tlie  bill.  However,  in  order  to  allow  additional 
time  to  proj^aro  for  the  operation  of  a  montlilv  payments  pro<rram 
and  to  make  the  funds  available  as  soon  as  possible  for  individuals  who 
are  severely  affected  this  winter,  the  bill  permits  the  entire  fiscal  1980 
allocation  amoimt  to  be  paid  in  a  single  payment  as  soon  as  possible 
after  enactment.  The  Administration  has  advised  the  committee  that 
such  a  payment  can  be  made  within  about  90  days  after  enactment. 

Block  grant  option 

In  order  to  assure  that  assistance  to  low-income  liouseholds  can 
quickly  and  efficiently  be  made  available,  the  r-ominitteo  bill  estab- 
lishes the  aboA-e  described  modifications  to  the  existing  federally  oper- 
ated program  of  supplemental  security  income  and  the  existing  fed- 
erally assisted  ])rogram  of  aid  to  families  with  dependent  cliildren. 
Benefits  ai  e  also  pi'ovided  for  an  additional  already  defined  cateirory  of 
reci):)ionts — food  stamp  i-ecipients — with  |)avii)ents  to  be  made  thi'ough 
the  AFDC  agencies.  The  committee  i-ecDirnizos.  liowevei-.  that  at  least 
in  the  near  teiin  this  method  of  distributing  funds  will  frefjuently  not 
match  the  ])articular  hardships  caused  by  higlier  energA'  costs  which 
may  vary  widely  even  within  a  given  State  from  one  recipient  to 
anothei-.  The  committee  is  also  awaie  that  many  States  have  been  de- 
veloping the  capacity  to  ])rovide  energy-related  assistance  to  low- 
income  households  on  a  basis  more  carefully  taigeted  to  individual 
need  than  is  possible  under  a  general  payments  program  of  tlie  type 
desci'ibed  above. 

To  allow  and  encourage  those  States  w]>ich  have  the  cai^acity  and 
willingness  to  opei-ate  se))arate  ])i'ograms  of  this  type  to  do  so.  the  com- 
mittee bill  gives  States  the  option  of  receivinir  the  available  funding 
in  the  form  of  a  block  grant.  States  could  elect  to  receive  the  fimds 
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otherwise  allocated  for  their  State  for  any  one  or  more  of  the  three 
categorical  eligibility  groups  (SSI  recipients,  AFDC  recipients,  Food 
stamp  recipients  not  receiving  AFDC  or  SSI).  If  a  State  wishes  to 
exercise  this  option,  only  the  following  requirements  would  apply :  (1) 
if  the  State  w^ished  to  utilize  the  block  grant  approach  for  fiscal  1980, 
notice  would  have  to  be  given  by  the  Governor  to  the  Department  of 
Health,  Education,  and  Welfare  within  15  days  after  enactment  of 
the  bill;  (2)  election  to  begin  or  cease  using  the  block  grant  approach 
for  fiscal  years  after  1980  would  have  to  apply  to  the  full  fiscal  year 
and  notice  of  a  State's  election  would  have  to  be  given  at  least  90 
days  prior  to  the  start  of  the  fiscal  year;  (3)  the  State  would  have  to 
agree  that  block  grant  funds  would  have  to  be  used  only  to  provide 
assistance  to  lower-income  households  (according  to  a  definition  to  be 
established  by  the  State)  to  meet  needs  related  to  increased  energy 
costs;  (4)  assistance  would  have  to  be  provided  on  an  equitable  basis 
to  lower  income  Indian  households  within  the  State;  and  (5)  any  un- 
used funds  would  have  to  be  returned  to  the  Federal  Treasury. 

States  electing  to  utilize  the  funds  on  a  block-grant  basis  would  be 
specifically  permitted  to  use  these  funds  to  operate  a  program  under 
which  suppliers  of  residential  heating  fuel  would  receive  a  State  tax 
credit  to  offset  reductions  that  they  allow  in  the  fuel  charges  of  lower 
income  households.  Another  specifically  permitted  option  would  be  a 
program  of  vendor  payments  to  suppliers  for  heating  fuel  provided 
to  lower  income  households.  Under  these  options,  any  certifications  of 
eligibility  for  such  households  would  have  to  be  administered  by  ap- 
propriate State  agenci  "S.  (States  would  have  access  for  this  purpose 
to  SSI  eligibility  information  under  existing  data  exchange  provi- 
sions. ) 

Treatment  of  benefits  under  other  programs 

The  committee  substitute  provides  that  any  assistance  provided 
under  this  section  to  lower- income  households  would  not  be  counted  for 
purposes  of  determining  eligibility  or  benefit  amount  under  any  Fed- 
eral or  State  program  which  is  based  on  need. 

Allocation  table 

The  table  below  shows  the  State  by  State  allocation  of  the  $3  billion 
annual  funding  amount  on  the  basis  of  data  now  available.  For  fiscal 
year  1981  the  allocation  will  differ  to  some  degree  since  the  factor  of 
total  low-income  energy  costs  will  then  be  available  and  will  be  sub- 
stituted for  the  factor  of  total  residential  energy  expenditures.  (In 
the  table  below,  one-half  of  the  allocation  is  based  on  the  total  resi- 
dential energy  expenditures  in  each  State  as  a  percentage  of  the  na- 
tional total.  One-half  of  the  allocation  is  based  on  each  State's  usual 
annual  heating  degree  days  multiplied  by  its  low-income  (below  125 
percent  of  poverty)  population  as  a  percentage  of  those  two  factors 
for  all  States.)  The  allocations  in  this  table  are  adjusted  to  reflect  the 
amounts  which  would  be  payable  under  a  payments  program  to 
AFDC,  SSI,  and  Food  Stamp  recipients  in  which  multi-person  house- 
holds receive  150  percent  of  the  amount  paid  to  single  person  house- 
holds. A  monthly  $10  minimum  for  either  single  or  multi-person 
household  is  also  assumed.  The  first  column  does  not  represent  benefit 
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amounts  under  the  payments  program  but  shows  how  much  each  State 
would  receive  under  this  allocation  in  relation  to  its  total  low-income 
population.  Because  the  low-income  population  exceeds  the  number  of 
AFDC,  SSI,  and  food  stamp  recipients,  the  amounts  in  the  first 
column  are  in  some  cases  lower  than  the  $120  minimum  which  applies 
to  those  categories. 

Distribution  of  $3  Billion  in  Low-Income  Energy  Assistance 
Under  Finance  Committee  Formula 


Annual         Distribution  of  funds 

amount  per   

low-income        Millions  of 


State  household  dollars  Percentage 


Total    $291     $3,000.00  100.00 


Alabama     ^110  46.30  1.54 

Alaska    465  6.29  .21 

Arizona    133  24.39  .81 

Arkansas    Ml7  29.76  .99 

California   125  196.96  6.57 

Colorado   231  36.89  1.23 

Connecticut    364  49.64  1.65 

Delaware   240  8.37  .28 

District  of  Columbia   147  10. 32  . 34 

Florida   *  83  65.29  2.18 

Georgia   '  102  55. 57  1. 85 

Hawaii   Ml3  4.52  .15 

Idaho     264  13.61  .45 

Illinois  .   267  186.14  6.20 

Indiana   267  81.23  2.71 

Iowa   283  43.48  1.45 

Kansas   221  28.38  .95 

Kentucky   148  53.99  1.80 

Louisiana..  „   *  89  39.01  1.30 

Maine   302  24.82  .83 

Maryland   251  50.27  1.68 

Massachusetts   319  101.29  3.38 

Michigan   269  146.99  4.90 

Minnesota   330  74.90  2.50 

Mississippi   ^92  31.52  1.05 

Missouri    188  77.49  2.58 

Montana   260  13.72  .46 

Nebraska   236  23.68  .79 

Nevada   207  8.07  .27 

New  Hampshu-e   368  15.  84  .  53 


S«e  footnote  at  end  of  table. 
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Distribution  of  $3  Billion  in  Low-Income  Energy  Assistance 
Under  Finance  Committee  Formula — Continued 


Annual  Distribution  of  funds 

amount  per   

low-income        Millions  of 


State  household  dollars  Percentage 


New  Jersey   295  108. 40  3. 61 

New  Mexico   149  16.81  .56 

New  York   256  323.90  10.80 

North  Carolina   138  74.38  2.48 

North  Dakota   309  11.49  .38 

Ohio   255  166.63  5.55 

Oklahoma          _ .   140  37.  16  1.  24 

Oregon  .  .  „  193  31.51  1.05 

Pennsylvania   241  190.75  6.36 

Rhode  Island   274  17.29  .58 

South  Carolina   134  33. 66  1.  12 

South  Dakota   265  12.06  .40 

Tennessee   139  62.01  2.07 

Texas   ^  110  119.28  3.98 

Utah   235  15.63  .52 

Vermont  .   277  10.98  .37 

Virginia  .   205  62.35  2.08 

Washington   200  44.85  1.49 

West  Virginia   175  32.18  1.07 

Wisconsin  .   351  74.62  2.49 

Wyoming   247  5.38  .18 


^  The  amount  shown  in  this  column  for  each  State  represents  the  total  dollar 
allocation  to  the  State  divided  by  the  total  number  of  low-income  households. 
The  number  of  low-income  households  exceeds  the  total  number  of  AFDC,  SSI, 
and  food  stamp  households.  If  the  program  of  payments  to  AFDC,  SSI,  and  food 
stamp  households  is  operated  in  this  State,  each  such  household  would  receive  a 
minimum  annual  payment  of  $120. 

2.  Tax  Credit  for  Users  of  Residential  Energy 
(sec.  301  of  the  bill  and  new  sec.  44F  of  the  Code) 

Present  Law 

There  is  no  tax  provision  in  present  law  dealing  with  residential 
heating  costs. 

Reasons  for  Change 

The  committee  believes  that  a  portion  of  the  revenues  from  the 
windfall  profit  tax  should  be  directed  to  lower  income  taxpayers  to 
provide  relief  from  the  burden  of  higher  residential  energy  costs. 
Although  the  price  increases  facing  users  of  heating  oil  have  been 
especially  dramatic,  all  residential  energy  sources  have  become  more 
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LOW-INCOME  ASSISTANCE 

Heating  bills  of  all  Americans  are  soaring,  but  in  considering  the 
uses  and  distribution  of  tax  revenues,  a  primary  objective  of  the  com- 
mittee was  to  assure  that  those  segments  of  the  population  most 
adversely  affected  by  the  decision  to  decontrol  oil  be  assisted  in  bear- 
ing the  resultant  financial  burden.  This  means  principally  those  low 
and  lower  middle  income  households  that  heat  their  homes  with  oil 
and  other  energy  sources  whose  price  is  directly  responsive  to  oil. 
Within  this  group  people  have  difficulty  paying  the  price  to  heat 
their  homes  during  the  winter. 

The  committee's  income  assistance  program  is  to  provide  aid  in  the 
form  of  a  small  tax  credit  for  all  households  with  incomes  below 
$20,000,  a  slightly  larger  credit  for  those  that  heat  with  oil,  propane 
and  imported  Canadian  natural  gas,  and  cash  grants  to  recipients  of 
AFDC,  SSI  and  food  stamps.  Flexibility  is  given  to  those  States  which 
desire  to  revise  the  target  populations. 

We  fully  recognize  that  the  committee's  program  is  the  result  of 
compromises  made  by  all  members  and  is  in  one  sense  comprehensive. 
However,  it  departs  from  our  original  intentions.  We  did  not  set  out 
to  institute  a  general  tax  cut,  particularly  one  which  is  large  in  its 
application  but  small — some  would  say  nominal — in  its  effect.  Rather, 
we  sought  a  program  of  targeted,  and  substantial  assistance  to  the 
principal  victims  of  unprecedented  price  increases  that  are  directly 
attributed  to  the  soaring  price  of  oil. 

The  committee's  decision  was  reached  in  a  spirit  of  comity  and  in 
the  recognition  that  other  persons  also  face  high  energy  costs.  We 
may,  however,  have  ended  up — with  respect  to  the  $20  minimum 
''general"  tax  credit — spending  a  significant  amount  of  money  in  a 
way  that  will  provide  a  tiny  amount  of  assistance  to  a  very  large 
number  of  people.  Included  are  many  whose  energy  costs,  while  pos- 
sibly high,  cannot  be  attributed  to  the  decontrol  of  domestic  petroleum 
prices — the  reason  that  we  have  a  windfall  profits  tax  at  all.  The 
relief  offered  is  token.  It  helps  little,  if  at  all,  while  using  up  funds  that 
could  be  far  better  employed  to  aid  those  with  greater  and  more 
pressing  needs. 

SOLAR  AND  CONSERVATION  CREDITS 

■  S.  1760,  introduced  by  Senator  Packwood  on  behalf  of  himself,  each 
signer  of  these  views,  and  also  Senators  Dole,  Wallop,  and  Boren, 
provided  tax  incentives  for  a  range  of  conservation  and  alternative 
energy  sources,  including  the  purchase  by  individuals  and  businesses 
of  conservation  property,  renewable  energy  property  (solar,  wind, 
geo thermal,  hydroelectric,  biomass  and  ocean  thermal  energy  con- 
version), cogeneration  property  and  for  the  production  of  alcohol 
fuels.  We  are  encouraged  that  the  windfall  profits  bill  which  was 
reported  by  the  Committee  contains  most  of  these  provisions  (although 
modified  to  provide  lower  credit  percentages  and  shorter  duration  in 
most  cases) ,  tax  credits  for  high  efficiency  wood  stoves  and  residential 
furnaces  as  well  as  important  additional  production  subsidies  for  oil 
shale  and  certain  unconventional  gases.  The  windfall  profits  tax  is  an 
excellent  source  of  revenues  for  financing  these  credits. 
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there  are  no  fuel  costs  involved  in  generating  hydroelectric  power. 
Operating  costs  for  hydroelectric  facilities  are  extremely  low,  allowing 
rapid  retirement  of  construction  costs  and  low  fees  for  power  there- 
after. The  United  States  should  move  quickly  to  develop  to  its 
fullest  extent  our  capacity  for  generating  hydroelectric  power. 

The  use  of  tax  exempt  financing  for  hydroelectric  construction  is 
attacked  by  the  administration  on  the  grounds  that  expansion  of  the 
use  of  tax  exempt  financing  into  this  field  will  increase  interest  rates, 
driving  out  other  tax  exempt  borrowers  such  as  schools  and  hospitals. 
The  administration  position  has  no  basis  in  fact.  Historically,  when 
the  investments  eligible  for  tax  exempt  financing  have  been  expanded, 
the  markets  have  expanded  to  absorb  the  new  issues  without  aiTecting 
interest  rates.  In  recent  years  two  major  new  markets  for  tax  exempt 
bonds  have  developed  without  affecting  interest  rates.  These  two 
major  new  markets  were  pollution  control  facilities  and  housing 
mortgage  bonds. 

The  tax  exempt  bond  market  has  consistently  expanded  in  volume 
year  by  year  without  affecting  interest  rates  on  tax  exempt  bonds. 
The  interest  rate  on  tax  exempt  bonds  is  not  tied  to  the  volume  of 
bonds  issued  but  to  the  cost  of  money  generally.  The  Treasury  and 
the  Federal  Reserve  System  do  more  to  aft'ect  the  interest  rate  on  tax 
exempts  than  any  conduct  in  the  market.  The  market  for  tax  exempt 
bonds  is  not  a  closed  market  with  a  limited  volume  all  its  own,  but  a 
market  like  other  markets,  which  interacts  with  markets  for  other 
financial  assets.  The  Treasury  appears  to  view  this  market  as  closed, 
with  a  finite  possible  size  in  spite  of  historical  evidence  to  the  contrary. 

LOW-INCOME  ENERGY  ASSISTANCE 

Low-income  people  are  particularly  hard  hit  by  rising  energy 
prices.  Although  the  price  of  energy  generally  has  tracked  with  the 
cost  of  living,  the  heating  problems  of  the  poor  are  exacerbated  by  the 
sheer  size  of  heating  bills.  The  poor  of  America  felt  the  harsh  rise  in 
the  price  of  home  heating  oil  last  year  through  prices  which  began  the 
steep  upward  trend  during  the  winter.  This  winter  promises  to  be  even 
worse  for  the  poor  and  any  effort  we  in  the  Congress  can  take  to 
alleviate  the  problem  is  important. 

The  low-income  energy  assistance  provisions  of  the  committee 
substitute  are  a  step  in  the  right  direction.  The  committee  substitute 
will  help  soften  a  portion  of  the  higher  fuel  costs  experienced  by  low- 
income  individuals.  The  direct  benefit  payment  to  individuals  and 
households  will  be  a  welcome  addition  to  this  winter's  budgets.  The 
fuel  budget  will  also  benefit  from  the  tax  credits  which  low-income 
taxpayers  will  receive.  Together  these  provisions  give  a  wide  range  of 
energy  assistance  and  allow^  the  States  to  administer  programs  which 
are  already  underway  or  under  consideration  by  the  various  States. 
The  committee  was  properly  concerned  that  funds  be  available  for 
distribution  this  winter  so  that  America's  poor  need  not  suffer  through 
another  Avinter  without  some  help.  For  that  reason  it  was  very  en- 
couraging to  see  the  Senate  act  expeditiously  to  appropriate  funds  for 
this  purpose. 
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category  or  production.  It  is  all  oil  which  is  essential  to  heat  homes  and 
propel  the  machinery  of  commerce. 

TIER  2 

Fortunately,  the  committee  rejected  a  75  percent  tax  rate  on  the 
so-called  Tier  2  oil.  A  75  percent  tax  rate  on  Tier  2  oil  would  have 
further  eroded  the  market  incentives  provided  by  decontrol.  Reduced 
funds  available  for  reinvestment  by  a  higher  windfall  profits  tax  on 
Tier  2  would  have  diluted  incentives  to  stimulate  production  from 
existing  reservoirs.  One  energy  company  estimated  that  an  increase 
in  the  windfall  profit  tax  rate  from  60  percent  to  75  percent  for  Tier 
1  and  2  would  reduce  production  by  1985  by  200,000  barrels  per  day 
and  recoverable  reserves  by  700  million  barrels. 

The  committee  adopted  a  number  of  changes  I  suggested  which 
make  the  bill  more  palatable.  The  committee  agreed  to  eliminate  cumu- 
lative deficiencies  for  purposes  of  determining  the  volume  of  oil  tax- 
able in  Tier  1.  The  committee  accepted  a  clarifying  amendment  which 
makes  expenditures  of  tertiary  injectants  deductible  in  the  year  in- 
jected. Because  of  the  complexity  of  the  payment  of  the  tax,  the 
committee  adopted  new  rules  and  specifically  provided  relief  for  in- 
dependent refiners.  In  addition,  the  committee  agreed  to  exempt  cer- 
tain charitable  organizations  from  the  tax. 

ENERGY  CREDITS 

The  committee  has  also  agreed  to  a  host  of  credits  of  dubious  valid- 
ity. During  the  Energy  Tax  Act  of  1977  I  opposed  most  of  these  same 
credits.  Essentially,  most  expenditures  are  made  on  an  economic  basis. 
Fuel  switching  and  conservation  will  occur  when  the  economics  of 
the  situation  dictate  the  most  prudent  course  to  take.  It  does  not  make 
any  sense  to  subsidize  activities  which  are  already  economical.  If  the 
government  chooses  to  subsidize  certain  investments  it  should  choose 
those  which  provide  the  greatest  energy  saving  for  the  least  amount 
of  expenditure. 

LOW-  AND  MIDDLE -INCOME  ENERGY  ASSISTANCE 

Undoubtedly,  crude  oil  decontrol  will  increase  somewhat  the  energy 
costs  of  all  Americans,  but  the  burden  of  higher  prices  will  fall  most 
heavily  on  lower  income  individuals.  The  average  energy  costs  of  low 
income  households  are  now  approaching  25-percent  of  annual  income 
and  total  energy  costs  may  claim  half  of  a  poor  person's  income.  Thus, 
the  provisions  in  this  bill  aimed  at  alleviating  the  higfher  energy  costs 
of  lower  income  individuals  are  absolutely  essential.  By  directly  ad- 
dressing the  needs  of  the  poor,  we  have  more  flexibility  to  pursue  the 
necessary  programs,  such  as  decontrol,  that  are  aimed  at  increasing 
America's  total  energy  supply. 

One-half  of  the  net  windfall  profits  tax  proceeds  will  be  dedicated 
to  providing  energy  aid  to  low  and  middle  income  citizens.  The  bill  sets 
up  a  program  for  1980  through  1982  to  provide  additional  energy  as- 
sistance payments  to  participants  in  the  AFDC,  SSI  and  Food  Stamp 
programs.  The  State  by  State  allocation  of  money  under  this  program 
is  correctly  weighted  on  the  basis  of  climate  and  actual  average  energy 
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expenditures  in  the  State.  While  the  committee's  low  income  energy 
assistance  program  may  not  be  a  perfect  plan,  it  will  provide  a  good 
short  range  solution  while  we  develop  a  better  one.  To  a  large  extent, 
the  committee  was  thwarted  in  the  development  of  a  better  plan  by 
the  administrative  limitations  of  the  Department  of  Health,  Educa- 
tion, and  Welfare  and  the  States. 

A  vital  part  of  the  low  income  aid  plan  is  the  State's  option  to  take 
any  or  all  of  its  allocation  in  the  form  of  block  grant.  Under  this  op- 
tion, the  electing  States  will  be  free  to  device  its  own  program  to  pro- 
vide energy  assistance  to  the  poor.  I  anticipate  a  number  of  States  will 
demonstrate  they  are  far  more  capable  of  effectively  delivering  such 
assistance  than  is  the  Federal  Government. 

Another  key  part  of  the  bill  is  the  tax  credit  for  users  of  residential 
energy.  This  credit  is  not  just  limited  to  the  poor,  but  is  available  to 
middle  income  taxpayers  up  to  $18,000  in  1980  and  $22,000  thereafter. 
This  tax  credit  will  provide  a  minimum  of  $20  to  every  household  ($30 
in  1981  and  thereafter) .  Families  that  heat  with  fuels  that  are  becom- 
ing increasingly  more  expensive,  such  as  heating  oil  and  propane,  may 
receive  more  than  the  minimum  tax  credit,  up  to  a  maximum  of 
$200.  This  tax  credit  should  provide  at  least  some  energy  assistance  to 
millions  of  beleagured  taxpayers. 

CARRYOVER 

Finally,  the  committee  has  adopted  a  significant  nonenergy  re- 
lated amendment.  The  committ-ee  decided  by  an  overwhelming  vote  of 
19-0  to  recommend  tllie  repeal  of  the  onerous  and  misguided  carryovei 
basis  rules  enacted  by  the  Tax  Reform  Act  of  1976. 

The  Tax  Reform  Act  of  1976  changed  the  law  with  respect  to  the  in- 
come tax  basis  of  a  decedent's  property  to  provide  in  general,  for  a 
carryover  of  the  decedent's  basis  with  certain  adjustments.  The  change 
was  very  controversial  and  applicable  to  estates  of  decedents  dying  af- 
ter December  31,  1976.  The  Revenue  Act  of  1978  contained  an  amend- 
ment which  I  sponsored  with  Senator  Byrd  of  Virginia  to  delay  the 
effective  date  of  the  carryover  basis  provisions  for  three  years  until 
December  31, 1979. 

I  believe  that  carryover  basis  is  a  complicated  disaster.  There  is  no 
question  that  the  1976  law  is  riddled  with  complexities  that  defy  even 
the  most  sophisticated  tax  technician.  Even  if  the  inordinate  com- 
plexities can  be  eliminated,  which  I  doubt,  there  still  remains  many 
difficulties  with  carryover  basis.  First  of  all,  it  is  often  difficult  to  prove 
basis.  The  recordkeeping  requirements  and  the  question  regarding 
fiduciary  responsibility  should  not  be  overlooked.  Carryover-basis  also 
increases  the  relative  tax  burden.  The  impact  of  carryover  basis  must 
be  examined  from  the  standpoint  of  both  death  taxes  and  income  taxes 
generated  by  the  sale  of  assets  to  pay  for  estate  taxes.  The  cumulative 
effect  of  Federal  estate  tax,  State  death  taxes,  the  Federal  and  State  in- 
come taxes  imposed  upon  an  estate  will  often  consume  nearly  all  of  the 
assets.  The  harsh  tax  results  that  flows  from  selling  assets  to  raise 
money  to  pay  death  taxes  should  not  be  allowed  to  continue.  I  am 
afraid  many  small  businesses  and  farmers  will  suffer. 

Carryover  basis  was  a  mistake.  Congress  must  erase  this  grievous 
error. 

Bob  Dole. 
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The  cash  payments  program  for  low  income  households  is  intended 
to  guarantee  that  every  household  has  sufficient  resources  to  meet  its 
basic  needs.  Without  such  a  program,  the  "heat  or  eat''  decision  will 
become  a  daily  part  of  life  for  millions  of  Americans.  But  identify- 
ing which  Americans  and  the  extent  of  the  need  in  individual  cases 
was  beyond  the  competence  of  the  committee  because  we  are  not  in- 
formed as  to  the  energy  consumption  characteristics  of  low  income 
households  and  cannot  reach  a  large  portion  of  the  population  in 
need — particularly  the  elderly — with  existing  Federal  assistance  pro- 
grams. We  can  correct  the  information  problem  with  additional  study 
and  legislation  in  the  next  session.  We  have  provided  a  state  block 
grant  option  with  broad  definitions  of  eligibility  to  achieve  maximum 
participation. 

To  some  extent  the  income  assistance  portion  of  this  legislation 
works  at  cross-purposes  with  the  tax  incentives  for  conservation  and 
fuel  conversion.  This  is  particularly  true  of  the  credits  for  low  and 
middle  income  families  designed  to  offset  the  high  cost  of  energy. 
Because  these  credits  are  based  on  volumetric  consumption,  they  pro- 
vide a  subsidy  for  higher  levels  of  energy  use  as  Senator  Danforth 
has  ably  and  consistently  stated.  However,  Avithout  these  credits, 
American  families  of  low  and  moderate  income  are  left  defenseless 
against  an  energy  inflation  that  is  affecting  all  fuels  and  too  rapid  to 
allow  gradual  adjustment.  I  support  the  tax  credits  as  a  short-term 
measure  to  provide  equity  for  those  not  able  to  afford  rapid  adjust- 
ment and  not  eligible  for  programs  of  cash  assistance. 

These  views  are  as  much  an  agenda  for  additional  action  as  they 
are  a  personal  explanation  and  appeal  on  specific  issues.  H.R.  3919 
deserves  the  support  of  every  Senator  but  that  support  should  serve 
as  the  foundation  and  not  the  capstone  of  our  national  energy  policy. 
It  is  a  good  start,  but  nevertheless  only  a  start,  on  a  decade  that  will 
fix  the  pattern  of  our  energy  future. 

Dave  Durexberger. 
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CRUDE  OIL  WINDFALL  PROFIT  TAX  ACT  OF  1980 


March  7,  1980.— Ordered  to  be  printed 


Mr.  Ullman,  from  the  committee  of  conference,  submitted  the 

following 

CONFERENCE  REPORT 


[To  accompany  H.R.  3919] 

The  Committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  Senate  to  the  bill  (H.R.  3919)  to 
impose  a  windfall  profit  tax  on  domestic  crude  oil,  having  met, 
after  full  and  free  conference,  have  agreed  to  recommend  and  do 
recommend  to  their  respective  Houses  as  follows: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  to  the  text  of  the  bill  and  agree  to  the  same  with  an 
amendment  as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate 
amendment  insert  the  following: 

SECTION  1.  SHORT  TITLE;  AMENDMENT  OF  1954  CODE;  TABLE  OF  CON- 
TENTS. 

(a)  Short  Title.— This  Act  may  be  cited  as  the  ''Crude  Oil  Wind- 
fall Profit  Tax  Act  of  1980'\ 

(h)  Amendment  of  1954  Code. — Except  as  otherwise  expressly  pro- 
vided, whenever  in  this  Act  an  amendment  or  repeal  is  expressed  in 
terms  of  an  amendment  to,  or  repeal  of,  a  section  or  other  provision, 
the  reference  shall  be  considered  to  be  made  to  a  section  or  other 
provision  of  the  Internal  Revenue  Code  of  1954- 

(c)  Table  of  Contents.— 

Sec.  1.  Short  title;  amendment  of  1954  Code;  table  of  contents. 

TITLE  I— windfall  PROFIT  TAX  ON  DOMESTIC  CRUDE  OIL 
Sec.  101.  Windfall  profit  tax. 

Sec.  102.  Allocation  of  net  revenues  from  windfall  profit  tax  to  certain  uses. 
Sec.  103.  Study  of  effects  of  decontrol  of  oil  prices  and  of  windfall  profit  tax. 
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TITLE  II—ENERG  Y  CONSER  VA  TION  AND  PRODUCTION  INCENTIVES 
Part  I— Residential  Energy  Credit 

Sec.  201.  General  provisions  relating  to  credit. 
Sec.  202.  Renewable  energy  source  expenditures. 
Sec.  203.  Provisions  to  prevent  double  benefits. 

Part  II— Business  Energy  Investment  Credits 

Sec.  221.  Changes  in  amount  and  period  of  application  of  en?rgy  percentage. 
Sec.  222.  Changes  in  energy  property  item  descriptions. 

Sec.  223.  Other  changes  with  respect  to  the  investment  credit  for  investment  in 
energy  property. 

Part  III— Production  of  Fuel  From  Nonconventional  Sources;  Alcohol  Fuels 

Sec.  231.  Production  tax  credit. 
Sec.  232.  Alcohol  fuels. 

Part  IV— Energy-Related  Uses  of  Tax  Exempt  Bonds 

Sec.  241-  Solid  waste  disposal  facilities. 

Sec.  242.  Qualified  hydroelectric  generating  facilities. 

Sec.  243.  Renewable  energy  property. 

Sec.  244-  Certain  obligations  must  be  in  registered  form  and  not  guarantee^:^  or  subsi- 
dized under  an  energy  program. 

Part  V— Tertiary  Injectants 

Sec.  251.  Tertiary  injectants. 

TITLE  III— LOW-INCOME  ENERGY  ASSISTANCE 

Sec.  301.  Short  title. 

Sec.  302.  Statement  of  findings  and  purpose. 

Sec.  303.  Definitions. 

Sec.  304.  Home  energy  grants  authorized. 

Sec.  305.  Eligible  households. 

Sec.  306.  Allotments. 

Sec.  307.  Uses  of  home  energy  grants. 

Sec.  308.  State  plans. 

Sec.  309.  Uniform  data  collection. 

Sec.  310.  Payments. 

Sec.  311.  Withholding. 

Sec.  312.  Criminal  penalties. 

Sec.  313.  Administration. 

TITLE  IV— MISCELLANEOUS  PROVISIONS 
Sec.  401.  Repeal  of  carryover  basis. 

Sec.  402.  Disapproval  of  Presidential  actions  adjusting  oil  imports. 
Sec.  403.  Qualified  liquidations  of  LIFO  inventories. 
Sec.  404-  Exemption  of  certain  interest  income  from  tax. 
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"(c)  Application  With  Other  Deductions.— No  deduction  shall 
be  allowed  under  subsection  (a)  with  respect  to  any  expenditure — 

"(1)  with  respect  to  which  the  taxpayer  has  made  an  election 
under  section  263(c)l  or 

"(2)  with  respect  to  which  a  deduction  is  allowed  or  allowable 
to  the  taxpayer  under  any  other  provision  of  this  chapter.  " 
(2)  Technical  and  conforming  amendments. — 

(A)  The  table  of  sections  for  such  part  VI  is  amended  by 
adding  at  the  end  thereof  the  following  new  item: 

"Sec.  193.  Tertiary  injectants.  " 

(B)  Section  263(a)(1)  (relating  to  capital  expenditures)  is 
amended — 

(i)  by  striking  out  "or"  at  the  end  of  subparagraph 

(ii)  by  striking  out  the  period  at  the  end  of  subpara- 
graph (F)  and  inserting  in  lieu  thereof  ",  or'\  and 

(Hi)  by  adding  at  the  end  thereof  the  following  new 
subparagraph: 

"(G)  expenditures  for  tertiary  injectants  with  respect  to 
which  a  deduction  is  allowed  under  section  192. " 

(C)  Section  1245(a)  (relating  to  gain  from  dispositions  of 
certain  depreciable  property)  is  amended — 

(i)  by  striking  out  "or  190"  each  place  it  appears  in 
paragraphs  (2)(D)  and  (3)(D)  and  inserting  in  lieu  there- 
of "190,  or  193", 

(ii)  by  inserting  "193, "  after  "190, "  each  place  it  ap- 
pears in  paragraph  (2),  and 

(Hi)  by  inserting  "or  193"  after  "190"  in  the  last  sen- 
tence of  paragraph  (2). 

(D)  Section  1250(b)(3)  (relating  to  depreciation  adjust- 
ments) is  amended  by  striking  out  "or  190"  and  inserting  in 
lieu  thereof  "190,  or  193". 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  December  31,  1979. 

title  III— low-income  energy 
assistance 

SHORT  TITLE 

Sec.  301.  This  title  may  be  cited  as  the  "Home  Energy  Assistance 
Act  of  1980". 

statement  of  findings  and  purpose 

Sec.  302.  (a)  The  Congress  finds  that— 

(1)  recent  dramatic  increases  in  the  cost  of  primary  energy 
sources  have  caused  corresponding  sharp  increases  in  the  cost  of 
home  energy; 

(2)  reliable  data  projections  show  that  the  cost  of  home  energy 
will  continue  to  climb  at  excessive  rates; 

(3)  the  cost  of  essential  home  energy  imposes  a  disproportion- 
ately larger  burden  on  fixed-income,  lower  income,  and  lower 
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middle  income  households  and  the  rising  cost  of  such  energy  is 
beyond  the  control  of  such  households; 

(4)  fixed-income,  lower-income,  and  lower-middle-income 
households  should  be  protected  from  disproportionately  adverse 
effects  on  their  incomes  resulting  from  national  energy  policy; 

(5)  adequate  home  heating  is  a  necessary  aspect  of  shelter  and 
the  lack  of  home  heating  poses  a  threat  to  life,  health,  or  safety; 

(6)  adequate  home  cooling  is  necessary  for  certain  individuals 
to  avoid  a  threat  to  life,  health,  or  safety; 

(7)  low-income  households  often  lack  access  to  energy  supplies 
because  of  the  structure  of  home  energy  distribution  systems 
and  prevailing  credit  practices;  and 

(8)  assistance  to  households  in  meeting  the  burden  of  rising 
energy  costs  is  insufficient  from  existing  State  and  Federal 
sources. 

(b)  It  is  the  purpose  of  this  title  to  make  grants  to  States  to  pro- 
vide assistance  to  eligible  households  to  offset  the  rising  costs  of 
home  energy  that  are  excessive  in  relation  to  household  income. 

DEFINITIONS 

Sec.  303.  As  used  in  this  title — 

(1)  ''household''  means  any  individual  or  group  of  individ- 
uals who  are  living  together  as  one  economic  unit  for  whom 
residential  energy  is  customarily  purchased  in  common  or  who 
make  undesignated  payments  for  energy  in  the  form  of  rent; 

(2)  "home  energy  '  means  a  source  of  heating  or  cooling  in 
residential  dwellings; 

(3)  ''lower  living  standard  income  level"  means  the  income 
level  (adjusted  for  regional,  metropolitan,  and  nonmetropolitan 
differences  and  family  size)  determined  annually  by  the  Secre- 
tary of  Labor  based  upon  the  most  recent  "lower  living  stand- 
ard family  budget"  issued  by  the  Secretary  of  Labor; 

(4)  "Secretary"  means  the  Secretary  of  Health,  Education, 
and  Welfare;  and 

(5)  "State"  means  each  of  the  several  States  and  the  District 
of  Columbia. 

HOME  ENERGY  GRANTS  AUTHORIZED 

Sec.  304.  (a)  The  Secretary  is  authorized  to  make  grants,  in  ac- 
cordance with  the  provisions  of  this  title,  to  States  on  behalf  of  eli- 
gible households  to  assist  such  households  to  meet  the  rising  costs  of 
home  energy. 

(b)  There  are  authorized  to  be  appropriated  $3,000,000,000  for  the 
fiscal  year  1981  to  carry  out  the  provisions  of  this  title. 

(c)  For  the  purpose  of  affording  adequate  notice  of  assistance 
available  under  this  title,  appropriations  under  this  title  are  au- 
thorized to  be  included  in  an  appropriation  Act  for  the  fiscal  year 
preceding  the  fiscal  year  for  which  they  are  available  for  obligation. 
Funds  appropriated  under  subsection  (b)  of  this  section  shall  remain 
available  until  expended. 
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WITHHOLDING 

Sec.  311.  Whenever  the  Secretary,  after  reasonable  notice  and  op- 
portunity for  hearing  within  the  State  to  any  State,  finds  that  there 
has  been  a  substantial  failure  to  comply  with  any  provision  set 
forth  in  the  State  plan  of  that  State  approved  under  section  308,  the 
Secretary  shall  notify  the  State  that  further  payments  will  not  be 
made  under  this  title  until  the  Secretary  is  satisfied  that  there  is  no 
longer  any  such  failure  to  comply.  Until  the  Secretary  is  so  satisfied, 
no  further  payments  shall  be  made  under  this  title. 

CRIMINAL  PENALTIES 

Sec.  312.  Whoever  violates  provisions  of  this  title  or  who  knowing- 
ly provides  false  information  in  any  report  required  under  this  title 
shall  be  fined  not  more  than  $10,000  or  imprisoned  not  more  than 
five  years  or  both. 

ADMINISTRATION 

Sec.  313.  (a)(1)  The  Secretary  may  delegate  any  functions  under 
this  title,  except  the  making  of  regulations,  to  any  officer  or  em- 
ployee of  the  Department  of  Health,  Education,  and  Welfare. 

(2)  The  Secretary  shall  issue  regulations  under  this  title,  within 
sixty  days  after  the  date  of  enactment  of  this  title. 

(b)  In  administering  the  provisions  of  this  title,  the  Secretary  is 
authorized  to  utilize  the  services  and  facilities  of  any  agency  of  the 
Federal  Government  and  of  any  other  public  agency  or  institution, 
to  the  extent  such  services  and  facilities  are  otherwise  authorized  to 
be  made  available  for  such  purpose,  in  accordance  with  appropriate 
agreements,  and  to  pay  for  such  services  either  in  advance  or  by  way 
of  reimbursement  as  may  be  agreed  upon. 

(c) (1)  Notwithstanding  any  other  provision  of  law,  the  amount  of 
any  fuel  assistance  payments  or  allowances  provided  to  an  eligible 
household  under  this  title  shall  not  be  considered  income  or  re- 
sources of  such  household  (of  any  member  thereof)  for  any  purpose 
under  any  Federal  or  State  law,  including  any  law  relating  to  tax- 
ation, public  assistance  or  welfare  program. 

(2)  Section  5(d)  of  the  Food  Stamp  Act  of  1977  is  amended  by 
striking  out  "and  (10)''  and  inserting  in  lieu  thereof  the  following: 
"(10)  during  fiscal  year  1981,  any  income  attributable  to  an  increase 
in  State  public  assistance  grants  which  is  intended  primarily  to 
meet  the  increased  cost  of  home  energy,  and  (11)'\ 

(d)  The  Secretary  shall  establish  procedures  for  Federal  monitor- 
ing of  State  administration  of  programs  assisted  under  this  title. 

(e)  The  Secretary  shall  coordinate  the  administration  of  the  pro- 
gram established  under  this  title  with  appropriate  programs  author- 
ized by  the  Economic  Opportunity  Act  of  1964  and  any  other  exist- 
ing Federal  energy  programs  which  provide  related  assistance  pro- 
grams. 

(f)  The  Secretary,  after  consultation  with  the  Secretary  of  the  De- 
partment of  Energy,  the  Director  of  the  Community  Services  Admin- 
istration, the  Secretary  of  Housing  and  Urban  Development  and  the 
Secretary  of  Agriculture,  shall  establish  procedures  for  referrals  for 
participation  in  Federal  weatherization  programs  under  section 
308(b)(15). 


IV.  LOWER  INCOME  ENERGY  ASSISTANCE 


68.  Low  income  energy  assistance 
House  bill. — No  provision. 

Senate  amendment. — The  Senate  amendment  authorizes  for  fiscal 
years  1981, 1982  (and  198S,  unless  rescinded  by  a  vote  of  either  House) , 
a  program  of  block  grants  to  the  States  to  provide  assistance  to  low- 
income  families  for  heating  and  cooling  costs.  The  total  amount  of  ap- 
propriations authorized  is  $3,025  billion  for  fiscal  year  1981  and  $4,025 
billion  for  fiscal  years  1982  and  1983. 

Eligibility  is  limited  to  households  with  income  less  than  the  Bureau 
of  Labor  Statistics  lower  living  standard,  and  to  households  who  re- 
ceive food  stamps,  AFDC,  income-tested  Veterans'  pensions,  and  with 
certain  exceptions,  SSL 

Funds  are  allotted  by  formula  to  the  States  and  territories.  The 
basic  formula  includes  a  State's  residential  energy  expenditures  and 
the  square  of  its  heating  degree  days.  However,  the  allotment  of  any 
State  otherwise  entitled  to  less  than  $100  million  would  be  increased 
under  an  alternative  allotment  percentage  by  an  amount  necessary  to 
provide  at  least  $120  per  year  to  each  AFDC,  SSI,  and  food  stamp 
household  in  the  State.  Further,  no  State  would  receive  less  than  the 
lower  of  the  amounts  it  would  have  received  under  either  of  two 
alternative  formulas.  Increases  in  allotments  which  result  from  either 
the  minimum  or  from  the  alternative  formulas  would  result  in  pro 
rata  reductions  in  the  allotments  of  other  States,  except  that  up  to  $25 
million  is  authorized  to  meet  the  additional  costs  resulting  from  the 
application  of  the  minimum  benefit  provision  to  certain  States. 

Each  State  receiving  funds  is  required  to  submit  an  energy  assist- 
ance plan  which  meets  certain  conditions  and  which  is  subject  to  ap- 
proval by  the  Secretary  of  Health,  P^ducation,  and  Welfare.  Assistance 
could  be  given  directly  to  eligible  households;  to  suppliers  of  energy 
to  these  households,  in  the  form  of  either  cash  or  tax  credits ;  and  to 
operators  of  subsidized  housing  projects. 

Conference  agreement. — The  conference  agreement  generally  fol- 
lows the  Senate  amendment,  vvitli  the  following  modifications : 

1.  The  conference  agreement  provides  an  authorization  effective 
only  for  fiscal  year  1981 ; 

2.  An  additional  authorization  of  $90  million  is  provided  for 
any  States,  the  allotment  of  which  would  otherwise  be  equal  to 
or  greater  than  $100  million,  for  increases  in  such  States'  allot- 
ments through  the  use  of  the  alternative  allotment  percentage. 

3.  If  the  amount  appropriated  for  fiscal  year  1981  is  less  than 
the  present  $3  billion  primary  authorization  and  the  amounts 
necessary  under  the  separate  $25  million  and  $90  million  author- 
izations, then  each  State's  allotment  shall  be  determined  as  if  this 
sum  had  been  appropriated  and  shall  be  reduced  on  a  pro  rata 
basis  as  necessary. 
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4.  Where  the  Secretary  determines  that  a  waiver  is  likely  to  as- 
sist in  promoting  the  objectives  of  this  program,  the  Secretary 
may  waive  compliance  with  any  of  the  State  plan  requirements. 
The  conferees  also  wish  to  make  clear  that  a  State  is  not  required, 
under  its  plan,  to  provide  a  benefit  to  every  household  defined  as 
an  eligible  household  under  this  title.  The  funds  authorized  in 
this  part  may  not  be  used  to  provide  benefits,  however,  to  house- 
holds not  included  in  this  definition. 

5.  The  conferees  wish  to  make  clear  that  the  regulations  which 
.    are  required  to  be  issued  within  sixty  days  after  enactment  may  be 

interim  regulations. 

6.  The  conference  agreement  requires  that  fuel  assistance  pay- 
ments or  allowances  provided  under  this  title  will  not  be  consid- 
ered income  or  resources  of  an  eligible  household  for  any  purpose 
under  a  Federal  or  State  law.  The  conferees  wish  to  emphasize 
that  this  provision  applies  regardless  of  whether  the  fuel  assist- 
ance is  paid  directly  to  the  household  or  to  the  supplier  of  energy 
to  the  household.  Thus,  under  any  law,  such  as  the  Food  Stamp 
Act  of  1977,  which  provides  tliat  benefits  may  depend  on  the 
expenditures  of  the  household  for  fuel,  any  portion  of  these  ex- 
penditures which  may  be  paid  by  the  fuel  assistance  program 
authorized  in  this  conference  agreement  will  not  be  considered  a 
resource  available  to  this  household,  even  if  the  payment  is  made 
directly  to  the  energy  supplier.  Thus,  under  such  a  law,  benefits 
will  be  computed  as  if  the  total  cost  of  the  fuel,  including  the 
amount  of  assistance  provided,  had  been  paid  by  the  household. 

7.  The  amendment  in  the  Senate  provsion  to  the  Food  Stamp 
Act  is  effective  only  for  fiscal  year  1981. 

8.  With  regard  to  SSI  recipients,  the  conference  agreement 
provides  the  States  with  an  option  whereby  they  may  have  the 
Secretary  retain  any  portion  of  their  energy  allotment  for  the 
purpose  of  making  direct  Federal  payments  to  SSI  recipients. 
The  conferees  recognize  that  time  requirements  to  design  and  test 
the  computerized  programs  needed  to  administer  the  direct  Fed- 
eral payments  will  require  the  Secretary  to  establish  an  early 
date  for  States  to  indicate  interest  in  Federal  issuance  of  energy 
payments  to  SSI  recipients.  The  conferees  are  also  aware  that 
constraints  in  computer  process  capacity  will  require  the  Secre- 
tary to  establish,  in  cooperation  with  the  States,  nationwide  cri- 
teria and  standards  to  which  the  States  must  adhere  when  sub- 
mitting specifications  for  such  direct  Federal  payments. 

9.  Various  technical  amendments  are  made  in  the  Senate  amend- 
ment to  clarify  the  language. 

69.  Tax  credit  for  users  of  residential  energy 

House  bilL — No  provision. 

Senate  amendment, — The  Senate  amendment  provides  a  nonre- 
fundable tax  credit  equal  to  a  percentage  of  the  amount  spent  during 
the  year  for  heating  a  principal  residence.  The  percentage  is  differ- 
ent ior  each  heating  source  and  is  determined  by  the  Secretarv  of  the 
Treasury  according  to  a  formula  which  reflects  the  extent  by  which  the 
increase  in  the  price  of  the  heating  source  since  1978  exceeds  the  over- 
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STATEMENT  OF  THE  PROBLEM 

On  June  26. 1979.  the  OPEC  members  increased  the  price  of  oil  from 
$14.54  per  barrel  to  $20.12  per  barrel,  representing  a  38  percent  in- 
crease. A  further  increase  is  very  likely  to  occur  in  December.  These 
increases  coupled  with  the  impact  of  decontrol  will  mean  a  100  percent 
increase  in  heating  bills  for  many  Americans  this  year. 

On  fuel  prices,  the  American  people  have  suffered  a  293  percent 
increase  between  1972  and  1979.  The  projections  of  future  fuel  price 
increases  are  cause  for  alarm.  In  addition,  during  this  same  period, 
natural  gas  prices  have  increased  approximately  155  percent  with 
electric  rates  rising  about  91  percent.  While  the  cost  of  home  energy 
has  skyrocketed  during  these  years,  the  average  worker's  weekly  earn- 
ings have  only  increased  by  59  percent. 

These  unprecedented  energy  cost  increases  caused  many  low -income 
Americans  to  pay  an  average  of  25  percent  of  their  incomes  on  utility 
costs  last  year  and  elderly  households  to  pay  approximately  30  per- 
cent. Projections  for  this  year  show  average  loAv-income  households 
paying  50  percent  of  their  income  on  home  energy  expenditures  alone. 
Many,  particularly  those  on  fixed  incomes,  will  pay  considerably  more. 

Consequently,  it  is  imperative  that  the  Congress  take  immediate 
action  to  provide  funds  for  this  year  and  to  enact  a  longer  term  pro- 
gram to  address  the  need  for  assistance  caused  by  these  unprecedented 
increases  in  energy  costs. 

SUMMARY 

S.  1724  authorizes  an  energy  assistance  program  ^or  low  and  lower 
middle  income  households  for  three  years,  1980-1982.  $1.6  billion  is 
authorized  for  fiscal  year  1980,  $3  billion  for  fiscal  year  1981,  and  $4 
billion  for  fiscal  year  1982.  The  program  is  a  discretionary  grant  pro- 
gram subject  to  appropriations.  It  is  not  an  entitlement  and  thus  is  a 
controllable  budget  item. 

The  fiscal  year  1980  program  is  based  on  existing  authority  under 
the  Economic  Opportunity  Act  while  the  program  iDeginning  in  fiscal 
year  1981  is  a  new  Act  which  provides  for  formula  block  grant  to 
States.  HEW  will  be  the  federal  administering  agency. 

Each  State  will  submit  a  State  plan  which  details  the  State's  ad- 
ministrative arrangements.  Assistance  will  be  provided  through  pay- 
ments to  energy  suppliers  on  behalf  of  eligible  households  or  as  cash 
assistance  directly  to  the  eligible  household.  Eligible  households  are 
those  at  or  below  the  Bureau  of  Labor  Statistics  Lower  Living  Stand- 
ard Income  Level.  As  recipients  of  SSI,  AFDC,  Food  Stamps,  and 
certain  needs  tested  veterans  pensions  are  below  the  Lower  Living 
Standard  Income  Level  for  the  most  part,  those  recipients  were  made 
categorically  eligible  in  order  to  ease  administrative  requirements. 

NEED  FOR  THIS  LEGISLATION* 

Until  the  early  1970's,  relative  energy  price  stability  existed  in  the 
United  States  Historically,  Americans  have  paid  little  by  world 
standards  for  their  energy  and  supplies  have  been  inexhaustible.  How- 


*The  information  in  this  report  concerninj?  the  need  for  low-income  enerpry  assistance  is 
adapted  from  the  Report  of  the  Fuel  Oil  Marketing  Advisory  Committee  of  the  U.S.  Deport- 
ment of  Energy,  dated  June  1979. 
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ever,  beginning  in  1973,  changes  in  international  and  national  eco- 
nomic and  governmental  policies  caused  energy  prices  to  increase 
dramatically,  with  crude  oil  prices  more  than  quadrupling  between 
1973  and  1978. 

Energ}^  prices  increased  at  a  significantly  higher  rate  than  in- 
flation over  this  period.  Inflation  from  1972-1978  increased  the  Con- 
sumer Price  Index  by  60  percent  while  fuel  oil/coal  prices  increased 
152  percent  in  the  same  time  period. 

Low  income  households  have  been  hit  hard  by  this  increase  in  energy 
costs — far  harder  than  they  w^ould  have  been  had  energy  cost  in- 
creases simj^ly  matched  the  rate  of  inflation.  Further,  the  increase 
in  energy  cost  has  taken,  proportionally,  a  much  larger  bite  out  of 
the  low-income  family's  budget  than  it  has  out  of  the  budget  of  other 
families.  While  the  average  household  spent  approximately  4.7  per- 
cent of  its  annual  income  on  energy  for  household  purposes  in  1978 
(fuel  and  utilities,  excluding  transportation  and  gasoline) ,  the  average 
low  income  household  spent  over  18.4  percent  of  its  income  on  house- 
hold fuel  and  utilities.  It  should  be  stressed  that  the  above  data  re- 
flects the  national  average  cost.  A  wide  range  of  cost  differences  exist 
as  heating  requirements,  type  of  fuel  utilized,  and  cost  of  energy 
vary  from  region  to  region.  In  New  England,  for  example,  1978  ex- 
penditures for  energy  costs  exceed  30  percent  of  income  for  low  in- 
come households. 

Data  from  a  Community  Services  Administration  Crises  Interven- 
tion Program  in  Milwaukee,  Wisconsin  show  that  poverty  level 
clients  of  this  Program  were  using  over  l^  (20.5  percent)  of  their 
income  on  gas  heating  bills  and  oil  users  were  spending  31.8  i^ercent 
of  their  income  on  heating  bills  during  the  winter  months  (October 
through  March).  Total  fuel  and  utility  bills  for  gas  users  represented 
25.7  percent  of  their  income ;  for  oil  users  total  fuel  and  utility  bills 
represented  45.7  precent  of  monthly  income.  These  low  income  fami- 
lies spend  81.9  percent  of  their  monthly  income  on  total  shelter  (heat- 
ing, utilities  and  housing)  if  they  used  gas  and  92.9  percent  of 
monthly  income  if  they  used  oil. 

The  increases  in  energy  prices  since  1972  have  meant  that  the  poor, 
whose  average  income  has  not  increased  in  real  terms,  have  lost  ground 
in  real  purchasing  power.  In  1972  low-income  persons  spent  approxi- 
mately $216,  on  the  average,  on  home  fuels  and  utilities.  If  fuel  prices 
had  risen  with  the  general  rate  of  inflation,  low-income  families 
would  have  spent  approximately  $340  on  energy  costs  in  1978.  How- 
ever, estimates  indicate  that  an  average  loAv-income  family  was  spend- 
ing approximately  $604  on  household  energy  costs.  This  increase  rep- 
resents an  average  loss  of  purchasing  power  of  $265,  due  to  rising- 
energy  costs  over  and  above  general  inflation. 

In  the  aggregate,  this  would  indicate  that  the  16.2  million  low- 
income  households  would  have  suffered  a  loss  of  over  $4  billion  in 
purchasing  power  in  1978 — $4  billion  of  income  transferred  away 
from  the  most  economically  disadvantaged  in  our  society  because  of 
escalating  prices. 

Energy  price  increases  between  1973  and  1978  have  caused  a  prob- 
lem of  crisis  proportion  for  many  low  income  households.  Now  on  top 
of  this  already  difficult  situation,  additional  price  increases  are  placing 
an  impossible  burden  on  low  income  households.  Increases  in  the  past 
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year  for  residential  fuel  oil  vary  between  70  and  90  percent  and  many 
estimate  that  prices  will  increase  by  over  100  percent  before  the  end 
of  this  winter. 

The  rhetoric  of  the  terms  "food  or  fuel",  "heat  or  eat"  are  now  be- 
coming a  reality.  It  is  incumbent  upon  the  government  to  provide  a 
profrram  of  assistance  to  ease  the  hardship  caused  the  poor  by  high 
energy  prices. 

The  Federal  Government  first  responded  to  the  problems  faced  by 
low-income  households  due  to  increasing  energy  costs  in  1973.  The 
Community  Services  Administration's  predecessor  agency,  the  Office 
of  Economic  Opportunity  (OEO),  using  previously  appropriated 
funds,  initiated  a  woatherization  and  energy  crisis  program  for  the 
poor  at  the  time  of  the  1973  fuel  crisis. 

The  Congress  favorably  viewed  these  pioneering  efforts  of  the  Com- 
munity Services  Administration  to  grapple  with  the  energy  problems 
of  the  poor,  and,  in  the  Economic  Opportunity  Act  Amendments  of 
1974,  authored  by  the  Labor  and  Human  Resources  Committee,  added 
a  new  section  222(a)  (12)  to  the  act  entitled  Emergency  Energy 
Conservation  Services. 

This  section,  now  redesignated  Section  222(a)  (5),  provides  the  spe- 
cific authority  to  the  Community  Services  Administration  for  the  de- 
velopment and  implementation  of  emergency  energy  assistance 
programs  to  assist  low  income  households. 

The  Community  Services  Administration's  emergency  energy  assist- 
ance program  has  made  significant  contributions  to  the  health  and 
safety  of  many  low-income  and  elderly  Americans,  and  in  many  cases 
enabled  them  to  survive  in  the  face  of  dreadful  hardships.  However, 
the  program  has  been  fraught  with  operational  difficulties  including 
late  appropriations  and  insufficient  funds  allowed  for  administration. 
Administrative  problems  have  hampered  the  program,  particularly  the 
1978  program.  A  report  by  the  General  Accounting  Office  on  these  ad- 
ministrative difficulties  has  been  helpful  to  this  Committee  in  its  over- 
sight of  the  existing  program,  where  most  of  the  problems  have  now 
been  eliminated,  and  in  planning  for  the  longer  term  program  which 
will  be  administered  by  HEW. 

HISTORY  OF  8.   172  4 

In  the  96th  Congress,  six  bills  were  introduced  which  provide  assist- 
ance to  low  income  households  to  offset  the  rising  costs  of  energy.  These 
legislative  measures  included : 

S.  1724 — The  Home  Energy  Assistance  Act  introduced  by  Sen- 
ator Williams  and  cosponsored  by  Senators  Kennedy,  Javits, 
Metzenbaum,  Durkin,  Randolph,  jPell,  Weicker,  Jackson,  Mel- 
cher,  Tsongas,  Cohen,  Sarbanes,  Stafford,  and  I^ahy. 

S.  1270 — The  Basic  Fuel  Assistance  Act  introduced  bv  Senator 
Javits  and  cosponsored  by  Senators  Jackson,  Randolph,  Pell, 
Stafford,  Riegle,  Tsongas,  Moynihan,  Ribicoff,  and  Williams. 

S.  1725 — The  Economic  Opjiortunity  Act  Amendment  of  1979 
introduced  by  Senator  Nelson  and  cosponsored  by  Senators  Ken- 
nedy, Riegle,  Stafford,  Melcher,  and  Durkin. 

S.  771— The  Energy  Stamp  Act  of  1979  introduced  })y  Senator 
Weicker. 
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S.  1331 — The  Emergency  Fuel  Assistance  Act  of  1979  introduced 
by  Senator  Biden. 

S.  1603— The  Home  Heating  Stamp  Act  of  1979  introduced  by 
Senator  Mathias  and  cosponsored  by  Senator  Baker. 
These  measures  were  referred  to  the  Senate  Committee  on  Labor  and 
Human  Eesources  Avhere  they  were  held  at  full  Committee  in  order  to 
expedite  action. 

In  order  to  more  clearly  consider  the  legislation  before  it,  the  Com- 
mittee held  twelve  hearings.  The  President's  proposal  for  Fuel  Assist- 
ance for  Low  Income  was  also  considered.  Three  of  the  hearings  were 
held  in  Washington,  D.C.  on  September  25,  26,  and  27,  1979,  and  were 
chaired  by  the  Committee  Chairman,  Senator  Harrison  A.  Williams, 
Jr.  The  Aging  Subcommittee,  chaired  by  Senator  Thomas  F.  Eagle- 
ton  held  a  Washington,  D.C.  hearing  on  June  14, 1979. 

Field  hearings  Avere  held  in  eight  states  and  were  chaired  by  various 
members  of  the  Committee.  Field  hearings  were  held  in :  Jersey  City, 
New  Jersey,  chaired  by  Senator  Harrison  A.  Williams,  Jr.;  Provi- 
dence, Rhode  Island,  chaired  by  Senator  Claiborne  Pell ;  Madison, 
Wisconsin,  chaired  by  Senator  Gaylord  Nelson;  Lansing,  Michigan, 
chaired  by  Senator  Donald  W.  Riegle;  Philadelphia,  Pennsylvania, 
chaired  by  Senator  Richard  S.  Schweicker;  Salt  Lake  City,  Utah, 
chaired  by  Senator  Orin  G.  Hatch;  and  Concord,  New  Hampshire, 
chaired  by  Senator  Gordon  J.  Humphrey.  Related  hearings  were  held 
by  the  Subcommittee  on  Aging  on  the  impact  of  rising  energy  prices 
on  the  elderly  in  Kansas  City,  Missouri,  chaired  by  Senator  Thomas 
F.  Eagleton. 

The  Committee  received  testimony  from  a  broad  range  of  witnesses 
that  included  the  Secretary  of  the  Department  of  Health,  Education, 
and  Welfare,  Patricia  Roberts  Harris,  the  Assistant  Secretary  for 
Policy  and  Planning  of  the  Department  of  Energy,  William  Fisher, 
nmnerous  representative  from  State  and  local  government,  consum- 
ers and  industry,  organizations  representing  constituent  groups  in- 
cluding the  elderly,  the  poor,  and  suppliers  and  consumers  of  energy, 
and  others. 

There  was  general  agreement  that  a  greatly  expanded  home  energy 
assistance  program  is  needed  to  provide  aid  to  lower  and  lower  middle 
income  households  in  meeting  the  dramatically  rising  cost  of  home 
heating.  There  was  also  discussion  of  the  need  for  some  level  of  assist- 
ance to  be  provided  to  certain  eligible  households,  where  excessive 
heat  is  a  factor  in  threatening  life  and  health. 

There  was  also  general  agreement,  with  few  exceptions,  that  the  basic 
program  design  of  any  home  energy  assistance  program  should  pro- 
vide for  a  State  grant  program  with  ample  discretionary  authority 
to  be  given  to  the  Governors  to  decide  how  best  to  afford  relief  to  its 
residents. 

Septemher  2-').  1979^  Washington^  D.C. 

Witnesses  included:  Mr.  William  Fisher,  Deputy  Assistant  Secre- 
tary, Policy  and  Planning,  Department  of  Energy ;  Mr.  Anthony  Mag- 
giore.  Associate  Director,  Community  Relations  and  Social  Develop- 
ment Commission,  Milwaukee,  Wisconsin.  Representing  the  Fuel  Oil 
Marketing  Advisory  Conunittee ;  Ms.  Ellen  Berman,  Executive  Direc- 
tor, Consumers  Energy  Council  of  America;  Mr.  Stephen  Schachman, 
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Cliairman,  American  Gas  Association  Task  Force  on  Fuel  Subsidies ; 
Mr.  Frederich  Webber,  Executive  Vice  President,  Edison  Electric  In- 
stitute, accompanied  by  Mr.  Merl  Hertzog,  Vice  President,  Consumer 
and  (immunity  Services;  Mr.  John  Buckley,  Vice  President,  North 
East  Petroleum,  introduced  by  Mr.  Robert  Sullivan,  Executive  Vice 
President,  National  Oil  Jobbers  Council;  and  Senator  Joseph  R. 
Biden,  Jr. 

Seytemher  26, 1979,  Washington,  D.C. 

Witnesses  included:  Senator  Henry  Jackson,  Senator  Charles 
Mathias,  Senator  David  Durenberger,  Senator  Lawton  Chiles,  Sen- 
ator Pete  Domenici,  Hon.  Patricia  Roberts  Harris,  Secretary  of 
Health,  Education,  and  Welfare. 

Hon.  Hugh  Carey,  Governor,  State  of  New  York;  Hon.  Ella 
Grasso,  Governor,  State  of  Connecticut;  and  Hon.  Edward  Brooke, 
Chairperson,  National  Low-Income  Housing  Coalition. 

September  27, 1979,  Washington,  D.C. 

Witnesses  included:  Congressman  Jonathan  Bingham;  Congress- 
man Baltasar  Corrada;  Honorable  J.  Josephy  Garrahy,  Gov- 
ernor, State  of  Rhode  Island;  Mr.  Alan  Davis,  Managing  Attor- 
ney, National  Consumer  Law  Center,  Inc.;  Ms.  Ruth  Toothaker, 
Consumer,  State  of  Maine ;  Mr.  William  Hutton,  Executive  Director, 
National  Council  of  Senior  Citizens;  Mr.  David  Wilson,  Commis- 
sioner, Department  of  Social  Welfare,  State  of  Vermont;  Ms.  Helen 
O'Bannon,  Secretary,  Department  of  Public  Works,  State  of  Penn- 
sylvania ;  Mr.  Timothy  Wilson,  Director,  Maine  Division  of  Commu- 
nity Services,  State  of  Maine;  Mr.  Phillip  H.  Gillespie,  chairman. 
Energy  Committee,  National  Community  Action  Agency  Executive 
Directors  Association ;  and  Mr.  J.  C.  Banks,  Former  Executive  Direc- 
tor, West  Central  Action  Program,  Glenwood,  Wisconsin. 

In  addition,  the  following  individuals  and  organizations  supplied 
statements  for  the  records : 

Hon.  Edward  King,  Governor,  Commonwealth  of  Massachusetts; 
Hon.  Thomas  P.  O'Neill,  III,  Lt.  Governor,  Commonwealth  of  Mas- 
sachusetts, Chairman,  Federal  Funds  Subcommittee  Coalition  of 
Northeastern  Governors  (CONEG)  ;  Mr.  Joseph  Langer,  Director  of 
Operations,  Metropolitan  New^  York  Coordinating  Council  on  Jewish 
Poverty ;  National  Housing  Law  Project,  Washington,  D.C. ;  Senator 
Claiborne  Pell;  United  Neighborhood  Houses  of  New  York,  Inc., 
New  York,  New  York;  Senator  Howard  M.  Metzenbaum;  Senator 
Donald  W.  Riegle,  Jr.;  Governor  Bill  Clinton,  State  of  Arkansas; 
and  New  York  City,  New  York,  New  York. 

In  addition,  the  names  of  individuals  and  organizations  who  testi- 
fied at  the  Committee  field  hearings  appear  in  the  appendix. 

COMMMITTEE  VIEWS 

The  Committee  determined  that  assistance  for  fiscal  year  li980  should 
be  provided  under  the  fastest  mechanism  available.  Authority  exists 
for  appropriation  under  the  Economic  Opportunity  Act  administered 
by  the  Community  Services  Administration.  Using  the  existing  au- 
thority to  appropriate  funds  rather  than  waiting  for  enactment  of  new 
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authority  is  critical  to  implement  an  expanded  program  of  assistance 
this  winter.  The  Committee  chose,  therefore,  to  develop  a  longer  term 
program  to  begin  in  fiscal  year  1981  and  to  use  existing  authority  for 
fiscal  year  1980. 

Home  energy  assistance  fvogram  for  -fiscal  year  1980 

The  Labor  and  Human  Resources  Committee  has  jurisdiction  over 
the  Economic  Opportunity  Act  of  1964  which  contains  a  provision 
(Section  222  (a)(5))  authorizing  emergency  energy  assistance.  The 
program  provided  under  this  authorization  was  funded  at  at  level 
of  $200  million  in  fiscal  year  1979  and  $250  million  has  been  appro- 
priated for  fiscal  year  1980  in  the  Labor-HEW  Appropriations  Con- 
ference Report. 

This  year  the  Community  Services  Administration  which  has  re- 
sponsibility for  the  program,  taking  its  guidance  from  the  Labor  and 
Human  Resources  Committee  and  the  Labor-HEW  Appropriations 
Subcommittee,  has  rewritten  the  regulations  for  this  program  to  pro- 
vide a  program  of  block  grants  to  States.  The  Committee  exercised  its 
oversight  authorit}^  in  the  development  of  these  regulations  and  is 
satisfied  that  the  new  regulations  are  appropriate  for  administration 
of  an  expanded  program. 

Sufficient  authority  to  appropriate  $1.6  billion  for  fiscal  year  1980 
exists  under  Section  222(a)(5)  of  the  Economic  Opportunity  Act. 
The  Committee  w^ould  urge  the  Appropriations  Committee  to  act  under 
that  authority  to  make  funds  available  as  soon  as  possible  in  order 
to  provide  assistance  for  this  winter. 

The  Committee  includes  authorizing  language  for  fiscal  year  1980 
in  S.  1724  in  order  to  specify  its  intent  for  program  administration 
for  fiscal  year  1980.  Since  sufficient  authority  already  exists,  the  statu- 
tory language  of  this  Act  can  be  used  as  report  language  by  the 
Appropriations  Committee  in  order  to  provide  specifications  for  this 
winter's  program,  in  addition  to  the  existing  CSA  regulations. 

The  1980  program  in  this  Act  provides  that  all  funds  appropriated 
shall  be  allotted  to  states  according  to  a  formula  based  50%  on  ag- 
gregate energy  expenditure  and  50%  on  heating  degree  days  weighted 
by  eligible  population.  The  eligible  population  according  to  the  CSA 
regulations  are  those  at  or  below  125%  of  the  poverty  level.  For  the 
purposes  of  counting  eligible  households  for  the  formula,  the  Census 
Bureau  poverty  guidelines  should  be  used.  For  the  purpose  of  es- 
tablishing eligibility  for  households  within  a  state,  the  poverty  cri- 
teria established  by  the  Office  of  Management  and  Budget  shall  be 
used. 

The  1980  program  provides  for  a  State  option  on  program  ad- 
ministration. Within  15  days  of  enactment,  the  Governor  shall  notify 
the  Director  of  CSA  whether  the  State  will  run  the  entire  program 
directly  under  the  CSA  regulations  promulgated  October  11,  1979 
or  will  have  a  dual  administration  with  HEW. 

Under  the  dual  administration,  CSA  would  transfer  to  HEW,  from 
the  States'  allotment,  an  amount  to  be  specified  by  the  Governor  Avhich 
shall  be  a  proportional  amount  between  100%  and  125%  of  the  pro- 
portion of  SSI  households  in  the  State  to  all  eligible  households  in 
the  State.  HEW  will  then  serve  SSI  recipients  directly  through  cash 
payments.  SSI  recipents  in  institutions  and  children  receiving  SSI 
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are  excluded  from  this  direct  payment  for  energy  assistance.  The 
amount  of  assistance  to  be  made  available  by  HEW  to  SSI  recipients 
shall  be  uniform  within  a  State  except  that  payments  to  households 
having  only  one  individual  shall  be  %  of  the  payment  to  all  other 
households  receiving  such  payments. 

The  remainder  of  the  States'  allotment  for  States  selecting  the  duaJ 
administration  shall  be  administered  by  the  State  according  to  the 
CSA  regulations  of  October  11,  1979.  The  Committee  does  provide 
that  the  ceilings  contained  in  those  regulations  with  respect  to  maxi- 
mum payments  to  energy  suppliers  on  behalf  of  eligible  households 
and  cash  payments  directly  to  eligible  households  shall  not  be  in  force 
for  this  program  of  assistance. 

While  eligibility  for  fiscal  year  1'980  in  the  State  block  grant  pro- 
gram is  based  on  the  existing  CSA  regulations  which  provide  for 
eligibility  based  on  125%  of  poverty,  the  Commission  expects  states 
to  use  already  determined  income  levels  for  recipients  of  AFDC, 
SSI,  and  Food  Stamps  in  order  to  speed  the  eligibility  determination 
process. 

Definitions 

The  Committee  used  several  specific  terms  which  required  definition. 

(1)  ^'Households"  are  defined  in  the  bill  as  an  economic  unit  for 
which  residential  energy  is  customarily  purchased  in  common,  or  which 
pays  for  its  residential  energy  as  part  of  its  rent  payment.  Households 
may  consist  of  individuals  or  groups  of  individuals  living  together, 
whether  related  or  unrelated.  The  basic  criterion  defining  a  household 
is  the  manner  in  which  residential  energy  is  purchased ;  the  unit  that 
purchases  residential  energy,  either  directly  or  through  its  rent,  is  the 
household.  The  Committee  intends  this  household  definition  to  be  com- 
parable to  the  household  definition  used  for  the  Food  Stamp  Program, 
including  the  exclusion  of  residents  of  institutions,  except  that  room- 
ers and  boarders  would,  under  this  Act,  be  treated  as  renters. 

(2)  "Home  energy"  is  defined  as  electricity,  oil,  gas,  coal  or  any  other 
fuel  used  as  a  residential  energy  source,  whether  used  in  privately 
owned  dwelling,  or  in  rental  accommodations  or  other  dwelling  ar- 
rangements. Other  energy  sources  such  as  coal,  kerosene  and  wood 
should  also  be  included.  The  definition  of  home  energy  does  not  in- 
clude services  such  as  water  and  sew^er  services. 

The  Committee  also  included  in  this  definition  that  home  energy 
refers  to  the  ''primary  source  of  heating  or  cooling."  There  are  certain 
clarifications  needed  of  this  terminology.  The  Committee  used  "pri- 
mary source"  because  it  intends  that  this  Act  offset  high  heatinjr  costs 
(and  cooling  where  medically  necessary)  and  that  assistance  not  be 
simply  a  supplement  of  all  utilities  and  their  use  to  run  appliances 
etc.  However,  the  data  that  is  available  on  home  energy  cannot  be 
disaggregated  by  purpose.  Therefore,  the  ao-gregate  residential  energy 
expenditure  levels  include  all  energy  used  in  residential  dwellings  re- 
gardless of  purpose. 

The  Committee  also  notes  that  some  homes  may  use  heat  from  sev- 
eral energy  sources  and  thus  not  have  a  single  "primar\^  source."  Also 
there  are  situations  where  the  primnry  heating  source  is  dependent 
on  electricity  to  trigger  the  heater.  In  such  cases,  the  State  should 
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make  whatever  arrangements  are  necessary  to  serve  the  eligible  house- 
hold. 

(3)  "Lower  living  standard  income  level"  is  defined  as  the  annually 
adjusted  income  levels  for  a  given  locality  and  household  size,  as  de- 
rived by  the  Secretary  of  Labor  from  the  Bureau  of  Labor  Statistics' 
annually  adjusted  "lower  living  standard  family  budget."  The  "lower 
living  standard  family  budget"  itself  is  an  annual  income  level  for 
a  4-person  family  and  adjusted  annually  for  inflation  and  changes 
in  consumption  patterns  and  taxes;  it  is  also  adjusted  for  regional 
and  metropolitan/nonmetropolitan  cost-of-living  differences.  For  pur- 
poses of  eligibilty  for  certain  programs  under  the  Comprehensive 
Employment  and  Training  Act  (CETA) ,  it  is  also  adjusted  for  house- 
hold size.  It  is  the  Committee's  intent  that  the  income  levels,  as  ad- 
justed for  CETA  program  eligibility,  be  the  income  levels  used  for 
the  purposes  of  eligibility  and  other  determinations  under  this  Act, 
except  that  the  monthly  income  equivalent  of  the  lower  living  stand- 
ard income  level  may  be  used  in  eligibility  determinations. 

The  Committee  believes  that  the  measure  used  to  indicate  the 
number  of  lower  and  lower  middle  income  households  in  a  State  for 
purposes  of  allocation  of  fimds  and  for  purposes  of  determining 
eligibility  should  take  into  account  (1)  regional  differences  in  the 
cost-of-living,  (2)  the  differences  in  the  cost-of-living  between  met- 
ropolitan and  non-metropolitan  areas,  and  (3)  the  increases  in  ex- 
penditures necessitated  by  larger  household  size.  The  Committee 
feels  that  the  indicator  which  most  accurately  reflects  these  concerns 
is  the  lower  living  income  standard.  Use  of  the  poverty  level  was 
rejected  as  it  does  not  reflect  cost-of-living  differences.  A  table  set- 
ting out  the  most  current  annual  lower  living  standard  income  levels 
is  contained  in  the  Appendix. 

(4)  "Secretary"  is  defined  as  the  Secretary  of  Health,  Education 
and  Welfare.  For  fiscal  years  1981  and  1982,  the  program  established 
by  this  Act  would  be  administered  through  the  Department  of  Health, 
Education  and  Welfare,  with  the  exception  of  energy  crisis  related 
activities,  which  would  be  administered  by  the  Community  Services 
Administration. 

(5)  State  is  defined  to  include  the  50  States  and  the  District  of 
Columbia.  The  formula  allocation  of  funding  under  this  Act  is  to 
the  50  States  and  the  District  of  Columbia,  who  must  meet  various 
State  plan  requirements.  A  separate  reserve  is  set  aside  for  Puerto 
Eico,  Guam,  American  Samoa,  the  Virgin  Islands,  the  Northern 
Mariana  Islands,  and  the  Trust  Territory  of  the  Pacific  Islands,  and 
they  must  submit  applications  for  assistance  under  this  Act  that  are 
consistent  with  the  Act's  State  plan  requirements. 

Authorization  levels  and  revenue  source 

The  Act  is  authorized  for  three  years.  The  Committee  determined 
that  a  longer  authorization  period  would  not  be  appropriate  for  a 
new^  program  as  substantial  oversight  and  an  opportunity  for  re- 
authorization within  three  years  is  needed  for  a  program  of  this 
magnitude.  In  addition,  the  Committee  feels  that  the  rapidly  chang- 
ing situation  with  regard  to  energy  costs  and  credit  policies  will  re- 
quire reconsideration  of  the  level  of  need  for  this  program  and  the 
most  appropriate  manner  for  providing  assistance. 
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Forward  funding,  is  authorized  in  order  to  allow  time  for  adequate 
planning  for  use  of  funds  under  this  program.  The  Committee  asks 
the  Budget  and  Appropriations  Committees  to  give  consideration 
to  forward  funding  for  fiscal  years  1981  and  1982  at  the  appropriate 
time. 

For  fiscal  year  1980.  $1.6  billion  is  authorized,  the  same  amount 
requested  by  the  President  for  fuel  assistance.  The  authorization  level 
is  increased  to  $3  billion  in  1981  and  $4  billion  in  1982.  While  the 
level  of  appropriations  will  not  begin  to  totally  offset  direct  home 
energy  price  increases  for  the  eligible  population,  it  will  ease  the 
burden  on  those  who  are  least  able  to  withstand  large  increases. 

The  President's  proposed  program  of  energy  assistance  is  tied  to 
the  proposed  energy  trust  fund  to  be  created  from  the  windfall  profits 
tax.  As  it  is  not  Avithin  the  jurisdiction  of  this  Committee  to  deal  with 
taxation  or  revenues,  S.  1724  does  not  specify  the  revenue  source  for 
funding  the  program.  Because  the  assistance  provided  by  this  Act  is 
desperately  needed,  the  Committee  believes  it  should  be  enacted  and 
funded  as  rapidly  as  possible  regardless  of  revenue  source.  It  is  our 
intent,  however,  that  this  program  be  funded  directly  from,  or  the 
general  revenue  fund  be  reimbursed  from,  the  windfall  profits  tax  if 
the  Congress  enacts  that  legislation  in  sufficient  scope  to  provide  for 
this  program  of  assistance. 

Eligible  households 

The  act  provides  that  households  will  be  eligible  for  assistance  if 
they  are : 

(1)  eligible  for  Aid  to  Families  with  Dependent  Children 
(AFDC),  Supplemental  Security  Income  (SSI)  payments,  food 
stamp  assistance,  or  payments  by  the  Veterans'  Administration 
under  certain  of  its  needs-tested  programs  for  veterans  and  their 
survivors ;  or 

(2)  have  an  income  equal  to  or  less  than  the  Bureau  of  Labor 
Statistics  lower  living  standard  income  level  applicable  to  a 
household  of  their  size  and  place  of  residence. 

Eligibility  would  be  determined  by  the  State,  through  the  agency  or 
agencies  it  designates.  The  Committee  intends  that  household  income 
be  the  basic  eligibility  test  for  households  applying  for  assistance  and 
that  assets  and  other  tests  not  be  used. 

The  Committee  includes  categorical  eligibility  for  households  eligi- 
ble for  assistance  under  Supplemental  Security  Income,  Food  Stamps, 
AFDC,  or  under  sections  415,  521,  541,  or  542  of  title  38,  United  States 
Code.  These  sections  of  the  Veterans'  and  Survivors'  Pension  Improve- 
ment Act  of  1978  include  (1)  households  of  needy  wartime  veterans, 

(2)  survivors  of  wartime  veterans  receiving  improved  pension,  and 

(3)  households  of  parents  of  veterans  whose  deaths  were  service  con- 
nected and  who  are  receiving  Dependency  and  Indemnity  Compensa- 
tion. These  programs  are  all  needs  based,  and  households  eligible  for 
these  programs  are  overwhelmingly  at  or  below  the  Bureau  of  Labor 
Statistics  lower  living  standard  income.  Therefore,  establishing  a  cate- 
gorically eligible  population  will  not  expand  the  eligible  population 
but  will  decrease  the  administrative  burden  of  certifying  income  and 
eligibility. 
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The  Committee  stresses  that  specific  inclusion  of  certain  veteran 
pensioners  does  not  in  any  way  diminish  the  right  of  other  Veterans 
Administration  pensioners  who  can  establish  eligibility  on  the  basis 
of  income  determination. 

The  categorical  eligibility  of  SSI  recipients  is  limited  by  denying  it 
to  SSI  recipients  who  are  residents  of  Medicaid  institutions,  those  who 
are  living  in  the  household  of  another  person,  receiving  substantial 
support  from  the  household  and  whose  SSI  payment  is  accordingly 
reduced  by  one-third,  and  disabled  or  blind  children  whose  parents 
are  not  eligible  for  SSI  aid.  Except  for  residents  of  institutions,  these 
persons  may,  of  course,  attempt  to  establish  income  eligibility. 

Approximately  18  million  households  will  be  eligible  for  assistance 
under  the  criteria  established  by  the  Committee.  Thus  this  legislation 
addresses  the  needs  of  both  low  and  lower  middle  income  households. 
State  tables  showing  the  number  of  households  and  income  level  of 
households  at  or  below  the  lower  living  standard  by  family  size  are 
included  in  the  Appendix. 

When  determining  income  eligibility  for  assistance  under  this  Act, 
State-designated  agencies  should  use  policies  and  procedures  con- 
sistent with  those  used  by  the  State  agencies  administering  the  AFDC 
program.  However,  it  is  not  expected  that  the  income,  assets  and  other 
tests  used  for  programs  administered  by  such  agencies  be  applied  in 
the  case  of  households  requesting  aid  under  this  Act.  The  Committee 
intends  that  only  the  procedures  and  policies  used  to  verify  income  by 
local  welfare  agencies  be  used  including  the  policy  of  considering  cur- 
rent or  prospective  income  and  acting  on  an  application  within  30 
days. 

In  determining  what  income  s'hould  be  considered  in  measuring  a 
household's  income  eligibility  for  assistance,  the  Committee  intends 
that  total  household  cash  income  from  all  sources  be  considered — 
excluding  what  the  State  determines  to  be  reasonable  allowances  for 
income  over  which  the  household  has  no  control  or  does  not  actually 
receive,  such  as  reimbursement  for  expenses  incurred  in  connection 
with  employment,  medical  reimbursements,  loans,  vendor  payments, 
and  income  that  is  excluded  for  purposes  of  public  assistance  or  taxa- 
tion by  other  laws  or  that  is  administratively  difficult  to  compute.  In 
this  regard,  the  Committee  expects  that  the  policies  used  by  the  State 
welfare  agencies  would  provide  a  guide  for  determinations  under  this 
Act.  In  its  state  plan  each  State  must  describe,  with  particularity,  the 
procedure  that  it  will  use  to  identify  and  certify  eligible  households. 

The  plan  must  also  set  up  a  hearing  process  for  individuals  Who 
believe  they  are  eligible  and  should  receive  assistance  if  such  assist- 
ance is  denied.  The  Committee  does  not  intend  that  this  procedure  be 
followed  as  a  general  procedure  for  those  denied  assistance,  but  pro- 
vides it  as  a  due  process  protection  for  individuals  who  believe  they 
have  been  unfairly  denied  assistance. 

Allotments 

The  bill  allots  95  percent  of  the  appropriated  funds  to  States  using 
a  two  part  formula.  One-half  of  the  95  percent  of  the  appropriated 
funds  is  distributed  on  the  basis  of  each  State's  share  of  aggregate 
residential  energy  expenditures  in  the  United  States.  The  other  half 
is  distributed  on  the  basis  of  each  State's  share  of  heating  degree  days 
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weighted  by  the  State's  number  of  households  with  incomes  equal  to 
or  less  than  the  lower  living  standard.  The  weighting  is  done  by 
multiplying  each  State's  number  of  heating  degree  days  by  its  num- 
ber of  households  with  incomes  equal  to  or  less  than  100  percent  of  the 
lower  living  standard.  Each  State's  share  is  then  determined  by  divid- 
ing this  product  by  the  sum  of  the  products  for  all  States. 

The  formula  reflects  the  Committee's  belief  that  (1)  low  and  low 
middle  income  households  are  in  need  of  energy  assistance;  (2)  the 
assistance  should  be  designed  to  offset  a  portion  of  the  rising  costs  of 
home  energy,  and  (3)  the  problem  is  most  critical  in  areas  with  hig'h 
home  heating  costs. 

Eligible  households 

In  order  to  determine  the  number  of  households  with  incomes  below 
100  percent  of  the  lower  living  standard,  a  household's  total  income 
should  be  compared  to  the  income  standard  which  reflects  that  house- 
hold's size,  State,  and  metropolitan  status. 

Where  CETA  regulations  concerning  the  LLS  list  more  than  one 
income  level  in  a  State  for  a  given  household  size  and  metropolitan 
status,  the  Secretary  of  Health,  Education,  and  Welfare,  after  con- 
sultation with  the  Secretary  of  Labor,  should  determine  an  average 
income  figure  to  be  used  in  making  allocations  to  that  State.  House- 
hold income  should  be  determined  from  the  most  recent  government 
source  which  yields  reliable  State  level  estimates.  The  lower  living 
standards  should  be  those  promulgated  for  a  comparable  year.  At  the 
time  of  this  Report,  the  1976  Survey  of  Income  'and  Education  was 
the  most  recent  survey  which  contained  income  information  and 
allowed  reliable  State  level  estimates. 

Tables  in  the  Appendix  show  the  Committee's  estimate  of  house- 
holds with  incomes  equal  to  or  less  than  the  lower  living  standard  for 
each  State.  Income  information  was  obtained  from  the  Survey  of 
Income  and  Education  and  was  compared  to  100  percent  of  the  lower 
living  standards  derived  from  the  1976  CETA  eligibility  regulations. 

Energy  expenditure 

Aggregate  state  residential  energy  expenditure  shall  be  defined  as 
the  Secretary's  best  estimates,  made  in  consultation  with  the  Secre- 
taries of  Energy  and  Commerce,  from  studies  bv  the  Bureau  of  the 
Census,  Bureau  of  Labor  Statistics  and  Energy  Information  Admin- 
istration, of  total  fuel  use  for  home  energy  purposes  for  each  fuel  type 
in  each  state,  multiplied  by  the  most  current  available  estimates  of  the 
cost  of  said  fuels. 

It  is  the  intent  that  such  estimates  be  based  as  much  as  possible 
upon  surveys  of  actual  prices.  The  fuels  included  in  this  aggregate 
shall  include  fuel  oil,  kerosene,  liquid  petroleum  gas,  natural  gas, 
propane,  electricity,  and  that  portion  of  fuels  generally  used  for  com- 
mercial purposes  which  is  utilized  as  home  energy  including  but  not 
limited  to  residual  fuel  oil  and  coal. 

If  the  Secretary  determines  that  the  most  reliable  State  level  energfy 
data  are  for  a  period  which  is  more  than  one  year  before  the  year  for 
which  the  State  allotments  are  being  made,  the  Secretary  shall  estab- 
lish a  system  for  adjusting  energy  prices  for  use  in  the  formula  to 
reflect  recent  changes  in  energy  cost. 
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land,  there  is  a  history  of  a  lack  of  service  provided  to  eligible  Indians 
from  domestic  social  programs  which  are  administered  by  State  gov- 
ernments. The  Committee  has  included  a  mechanism  whereby  Indian 
tribal  organizations  whose  eligible  members  are  not  being  served  by 
the  State  may  receive  grants  made  directly  to  the  tribal  organization. 

When  the  Secretary  determines  that  eligible  Indians  are  not  receiv- 
ing benefits  that  are  equivalent  to  non-Indian  eligible  households,  and 
further  determines  that  the  eligible  Indian  population  would  be  bet- 
ter served  directly  by  the  tribal  organization,  then  the  Secretary  can 
reserve  from  the  States  allotment  a  per  capita  share  of  funds  which 
will  then  be  allocated  to  the  tribal  organization.  In  order  to  receive 
funds  such  organizations  must  submit  a  plan  for  approval  by  the 
Secretary. 

State  plans 

Each  State  which  intends  to  participate  in  the  home  energy  assist- 
ance program  must  submit  a  State  plan  to  the  Secretary  that  meets 
the  requirements  prescribed  by  the  Secretary  with  regard  to  the  time 
and  manner  of  submittal  and  containing  the  information  required 
under  Section  8  of  the  Act.  The  State  plan  will  detail  the  program  to 
be  carried  out  by  the  State  and  after  aproval  will  be  the  standard  by 
which  the  state's  performance  is  evaluated.  State  plans  must  meet 
the  standards  established  by  the  Secretary. 

The  requirements  set  forth  in  this  Act  are  flexible  to  allow  States 
to  develop  programs  sensitive  to  the  needs  in  the  State. 

Administration 

The  Chief  Executive  of  the  State  must  designate  the  agency  re- 
sponsible for  program  administration.  While  several  state  agencies 
may  be  involved  in  the  program,  one  agency  should  be  identified  as 
the  administering  agency  in  order  to  assure  accountability.  The  State 
is  free  to  make  whatever  local  arrangements  are  most  appropriate  for 
program  administration. 

The  State  is  allowed  to  use  a  portion  of  its  grant  award  for  admin- 
istrative purposes.  Hovv^ever,  the  State  must  match  the  administrative 
funds.  Administrative  costs  from  both  State  and  Federal  sources 
shall  not  exceed  15  percent  of  the  amount  of  the  grant  award.  The 
Federal  share  will  be  50  percent  of  the  15  percent  (or  7%  percent  of 
the  Federal  funds  allotted  to  the  state)  and  the  state  match  of  the 
remaining  50  percent  must  be  provided  from  non  Federal  sources. 

The  State  plan  should  detail  the  State  and  local  administrative  ar- 
rangements and  procedures  and  should  include  descriptions  of  gen- 
eral administration,  outreach  activities,  determination  of  eligibility 
and  certification  of  eligible  households  and  plans  for  coordination  with 
related  agencies  and  programs.  The  arrangements  for  funding  local 
administration,  outreach  and  certification  should  also  be  identified. 

Type  of  assistance 

Assistance  under  this  Act  may  be  made  available  either  as  payments 
to  the  energy  supplier  on  behalf  of  an  eligible  household  or  to  the 
eligible  household.  A  State  may  use  a  combination  of  the  two  types  of 
assistance  based  on  the  most  feasible  approach  in  a  given  situation. 

Assistance  may  also  be  made  available  to  operators  of  housing  proj- 
ects assisted  by  Federal,  State  or  local  authorities.  The  Committee 
wishes  to  clarify  that  providing  for  payments  to  building  operators  in 
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results  of  this  analysis  and  other  data  collected  in  relation  to  home 
energy. 

In  its  consideration  of  measures  to  aid  lower-income  households 
in  meeting  rising  energy  costs,  the  Committee  has  found  that  adequate 
information  is  not  always  available  or  not  in  a  useful  form.  It  is  the 
Committee's  intent  that  the  Secretary  seek  to  rectify  this  scarcity  of 
data  on  home  energy  consumption  and  prices  so  that  improvements 
can  be  made  in  Federal  legislation  and  States  can  plan  more  efficient 
and  equitable  programs.  However,  uniform  data  collection  procedures 
should  be  phased  in  so  as  not  to  unduly  burden  States  with  new  data 
collection  requirement. 

Payments 

Authority  is  provided  to  make  payments  to  states  in  amounts  neces- 
sary to  carry  out  each  state's  plan,  but  not  in  excess  of  its  allotment. 
If  states  cannot  utilize  their  full  allotment,  the  Secretary  would  pro- 
vide only  a  partial  payment  until  the  state  plan  is  amended  to  require 
additional  amounts.  For  example,  if  a  state  could  not  establish  a  work- 
able administrative  system  to  use  its  full  allotment,  it  might  have  a 
portion  of  its  allotment  deferred  until  that  point  in  the  year  in  which 
it  begins  operating  a  full-scale  program. 

Federal  payments  to  the  states  could  be  made  in  installments  in 
advance,  or  as  reimbursements,  w^hichever  is  more  appropriate. 

Withholding 

The  Secretary  may  withhold  payments  to  states  if  it  is  determined 
that  the  state  is  failing  to  comply  wdth  the  provisions  set  forth  in  its 
state  plan.  Withholding  w^ould  continue  until  compliance  is  achieved. 
In  judging  whether  a  state  has  failed  to  comply,  the  Secretary  should, 
of  course,  take  into  account  unusual  circumstances  such  as  unusually 
severe  weather  and  supply  conditions.  Withheld  funds  would  not  be 
available  for  expenditure  in  a  later  year. 

Criminal  Penalities 

The  Act  provides  for  criminal  penalities  for  violating  provisions  of 
the  Act  on  its  regulations  or  for  knowingly  providing  false  infoiTna- 
tion  in  any  required  report.  The  penalty  would  be  a  fine  of  not  more 
than  $10,000,  nor  more  than  5  years'  imprisonment,  or  both. 

States  would  be  responsible  for  penalties  related  to  violation  of  their 
laws  or  regulations. 

Federal  administration 

The  Secretary  is  authorized  to  delegate  functions  under  the  Act  to 
officers  and  employees  of  the  Department  of  Health,  Education  and 
Welfare.  However,  approval  of  Federal  regulations  under  this  Act 
could  not  be  delegated. 

Proposed  regulations  would  be  required  within  60  days  of  enactmeni 
and  the  Committee  would  expect  the  Secretary  to  proceed  expeditiously 
with  issuance  of  final  regulations. 

The  Secretary  may  utilize  the  services  and  facilities  of  other  Fed- 
eral and  public  agencies,  if  they  are  otherwise  authorized  to  be  made 
available,  and  authorize  payments  for  such  services  or  facilities. 

This  authority  is  particularly  important  in  regard  to  coordination 
with  the  Department  of  Energy  and  the  states  in  the  collection  and 
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analysis  of  date  on  home  energy  consumption.  The  Committee  does 
not  expect  the  Department  of  Health,  Education  and  AVelfare  to 
assume  all  responsibility  in  the  area  of  better  energy  information. 
However,  the  Secretary  should  monitor  and  direct  collection  activities 
so  that  any  information  or  analysis  will  be  of  use  in  improving  the 
design  of  programs  under  this  Act  and  evaluating  the  need  for 
assistance. 

Benefits  granted  under  this  Act  will  not  be  considered  income  or 
resources  under  any  Federal  or  State  law  or  program  dealing  with 
taxation,  public  assistance,  welfare,  or  similar  needs-tested  programs. 

The  Secretary  will  establish  Federal  procedures  for  monitoring 
State  administration  in  order  to  assure  efficient  operation  of  the 
programs  established  under  this  Act  and  allow  the  Secretary  to  moni- 
tor compliance  with  State  plans. 

The  Secretary  shall  coordinate  administration  of  the  program  un- 
der this  Act  with  appropriate  Economic  Opportunity  Act  programs 
and  agencies,  and  any  other  related  Federal  energy  programs. 

The  Secertary  is  required  to  establish  procedures  for  referral  to 
Fedeal  weatherization  programs  which  will  be  utilized  in  carrying 
out  the  referral  responsibilities  outlined  in  State  plans.  The  Com- 
mittee intends  that  such  procedures  will  be  updated  to  include  any  new 
energy  conservation  or  weatherization  programs. 

SECTION  BY  SECTION  SUMMARY  HOME  ENERGY  ASSISTANCE  ACT,  S.  17  24 

Section  2 — Statement  of  findings  and  purpose 

The  Congress  finds  that  the  dramatic  increase  in  fuel  prices  is 
placing  a  financial  burden  on  low,  fixed,  and  lower-middle  income 
households,  consequently  placing  each  of  these  groups  in  a  position 
of  facing  economic  and  health  hardships  or  disasters.  The  Home 
Energy  Assistance  Act  was  constructed  to  help  alleviate  these  prob- 
lems. 

Section  3. — Definitions 

"Eligible  households"  means  any  economic  unit  whose  income  is 
equal  to  or  less  than  the  lower  living  standard  issued  by  the  Secre- 
tary of  Labor.  This  standard  is  determined  by  geographic  region  and 
familv  size.  "Secretary"  denotes  the  Secretary  of  Healtli,  Education, 
and  Welfare  who  will  administer  assistance  to  each  State  including 
the  District  of  Columbia. 

Section  Jf, — Home  energy  grants  authorized 

Tlie  Secretary  is  authorized  to  make  grants  available  to  eligible 
households  within  the  guidelines  of  this  Act.  Authorization  for  ap- 
])ropriation  is  $1.6  billion  for  1980,  $3  billion  in  fiscal  year  1981  and 
$4  bililon  in  fiscal  year  1982. 

Section  o — Eligihle  hou^seholds 

Establishes  eligibilitv  for  households  with  inmmps  beloAv  tJie  BLS 
lower  living  standard  level  and  categorical  eliofibilitv  for  those  on 
AFDC,  Food  Stamps,  SST,  and  certain  income  tested  veterans  pen- 
sions. 
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PUBLIC  LAW  96-249— MAY  26,  1980  94  STAT.  357 

Public  Law  96-249 
96th  Congress 

An  Act 

To  amend  the  Food  Stamp  Act  of  1977  to  improve  food  stamp  program  fiscal     May  26,  1980 
accountability  through  reactions  in  inaccurate  eligibility  and  benefit  determina-        [S.  1309] 
tions;  to  improve  the  system  of  deductions;  to  increase  the  specific  dollar  limita- 
tions on  appropriations  for  the  fiscal  years  1980  and  1981  food  stamp  programs; 
and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled.  That  this  Act  may  be  Food  stamp  Act 
cited  as  the  "Food  Stamp  Act  Amendments  of  1980'\  Amendments  of 

7  use  2011  note. 

TITLE  I— REDUCTION  IN  FOOD  STAMP  ERROR  AND  FRAUD 
AND  REVISION  OF  DEDUCTIONS 

MEALS  IN  SHELTERS  FOR  BATTERED  WOMEN  AND  CHILDREN 

Sec.  101.  (a)  Section  3  of  the  Food  Stamp  Act  of  1977  is  amended  ^  use  2012 
by- 

(1)  striking  out  in  clause  (1)  of  subsection  (g)  "and  (7)"  and  ^^^^ 
inserting  in  lieu  thereof  "(7),  and  (8)"; 

(2)  striking  out  in  subsection  (g)  "and  (7)"  and  inserting  in  lieu 
thereof  "(7)"; 

(3)  inserting  immediately  before  the  period  at  the  end  of 
subsection  (g)  the  following:  ",  and  (8)  in  the  case  of  women  and 
children  temporarily  residing  in  public  or  private  nonprofit 
shelters  for  battered  women  and  children,  meals  prepared  and 
served,  by  such  shelters"; 

(4)  inserting  in  the  last  sentence  of  subsection  (i)  after  "section 

1616(e)  of  the  Social  Security  Act,'*  the  following:  "temporary  42  use  i382e. 
residents  of  public  or  private  nonprofit  shelters  for  battered 
women  and  children,";  and 

(5)  striking  out  in  clause  (2)  of  subsection  Gt)  "and  (7)"  and 
inserting  in  lieu  thereof  "(7),  and  (8)". 

(b)  Section  10  of  the  Food  Stamp  Act  of  1977  is  amended  as  follows:  93  stat^ 392. 

(1)  inserting  after  "purchased"  a  comma;  '  ^^^^ 

(2)  striking  out  the  comma  immediately  after  "residents";  and 

(3)  inserting  after  "programs"  the  following:  ",  public  and 
private  nonprofit  shelters  that  prepare  and  serve  meals  for 
battered  women  and  children". 

EXCLUDING  ENERGY  ASSISTANCE  PAYMENTS  FROM  INCOME 

Sec.  102.  Section  5(d)  of  the  Food  Stamp  Act  of  1977  is  amended  ^  use  2014. 
by- 

(1)  striking  out  "and"  before  "(10)";  and 

(2)  inserting  before  the  period  at  the  end  thereof  the  following: 
",  and  (11)  any  payments  or  allowances  made  under  any  Federal, 
State,  or  local  laws  for  the  purpose  of  providing  energy 
assistance". 
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CONSUMER  PRICE  INDEX 

93  stat^  390.  Sec.  103.  Section  5(e)  of  the  Food  Stamp  Act  of  1977  is  amended  by 

7  use  2014.       inserting  "for  all  urban  consumers"  after  "Consumer  Price  Index 
^^  '^  each  time  those  words  appear. 

DEPENDENT  CARE  DEDUCTIONS  FOR  WORKING  ADULTS 

Sec.  104.  Effective  October  1, 1981,  section  5(e)  of  the  Food  Stamp 
Act  of  1977  is  amended  by— 

(1)  in  the  fourth  sentence,  amending  clause  (1)  to  read  as 
follows:  "(1)  a  dependent  care  deduction  for  the  actual  cost  of 
payments  necessary  for  the  care  of  a  dependent  regardless  of  the 
dependent's  age,  the  maximum  allowable  level  of  which  shall  be 
$90  per  month,  per  household,  when  such  care  enables  a  house- 
hold member  to  accept  or  continue  employment,  or  training  or 
education  that  is  preparatory  for  employment,  and"; 

(2)  in  the  fourth  sentence,  striking  out  everything  after  "March 
31"  down  to  the  period  at  the  end  of  the  sentence;  and 

(3)  in  clause  (B),  striking  out  "that  for  the  excess  shelter 
expense  deduction  contained  in  clause  (2)  of  the  preceding 
sentence"  and  inserting  in  lieu  thereof  the  following:  described 
in  clause  (1)  of  the  preceding  sentence". 

EXPANDED  MEDICAL  DEDUCTIONS  FOR  THE  ELDERLY 

Sec.  105.  Effective  October  1,  1981,  section  5(eXA)  of  the  Food 
Stamp  Act  of  1977  is  amended  by — 

(1)  inserting  "or  their  spouses"  before  ",  exclusive  of  special 
diets,";  and 

(2)  striking  out  "$35"  and  inserting  in  lieu  thereof  "$25". 

MEDICAL  deduction  FOR  THE  BLIND  AND  DISABLED  IN  CERTAIN  AREAS 

Sec.  106.  Effective  October  1, 1981,  section  5(e)  of  the  Food  Stamp 
Act  of  1977  is  amended  by: 

(1)  in  the  fourth  and  last  sentences,  inserting  "and  blindness" 
after  each  time  "disability"  appears;  and 

(2)  in  the  fourth  and  last  sentences,  striking  out  "title  11"  each 
time  that  it  appears  and  inserting  in  lieu  thereof:  "titles  I,  II,  X, 
XIV,andXVr: 

RETROSPECTIVE  ACCOUNTING 

7  use  2014.         Sec.  107.  Section  5(f)  of  the  Food  Stamp  Act  of  1977  is  amended  to 
read  as  follows: 

"(f)  Household  income  for  those  households  that  by  contract  for 
other  than  an  hourly  or  piecework  basis,  or  by  self-employment, 
derive  their  annual  income  in  a  period  of  time  shorter  than  one  year, 
shall  be  calculated  by  the  State  agency  for  the  purpose  of  determining 
household  eligibility  by  being  averaged  over  a  twelve-month  period. 
For  those  households  that  receive  nonexcluded  income  of  the  type 
specified  in  subsection  (dX3)  of  this  section,  such  income  shall  be 
calculated  by  being  averaged  over  the  period  for  which  it  is  provided. 
State  agencies  shall  elect  and  use  one  of  the  following  two  methods  in 
calculating  income  for  all  other  households: 

"(1)  taking  into  account  the  income  reasonably  anticipated  to 
be  received  by  the  household  in  the  certification  period  for  which 
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eligibility  is  being  determined  and  the  income  that  has  been 
received  by  the  household  during  the  thirty  days  preceding  the 
filing  of  its  application  for  food  stamps  so  that  the  State  agency 
may  reasonably  ascertain  the  income  that  is  and  will  be  actually 
available  to  the  household  for  the  certification  period;  or 

"(2)  using  income  received  in  a  previous  month  as  the  basis,  in 
accordance  with  standards  prescribed  by  the  Secretary,  except 
for  the  month  of  application  and  subsequent  months  specified  by 
the  Secretary  for  newly  applying  households  (other  than  house- 
holds reapplying  within  thirty  days  after  the  end  of  a  prior 
certification  period).  In  addition,  the  Secretary  shall  make  modi- 
fications or  exceptions  to  this  method  of  income  calculation  with 
respect  to  households  experiencing  sudden  and  significant  losses 
of  income  (including  households  experiencing  losses  of  income  of 
$50  per  month  or  more)  or  the  addition  of  a  new  member, 
households  in  immediate  need  in  accordance  with  the  provisions 
of  section  ll(eX9)  of  this  Act,  migrant  farmworker  households,  use  2020 
and  other  classes  of  households  if  the  Secretary  determines  that 
this  method  of  income  calculation  would  be  impracticable  to 
administer  or  would  cause  serious  hardship  for  such  households. 
In  promulgating  regulations  governing  the  method  of  income 
calculation  described  in  this  subsection,  the  Secretary  shall 
consult  with  the  Secretary  of  Health  and  Human  Services  so 
that,  wherever  feasible,  and  consistent  with  the  purposes  of  the 
applicable  Acts,  households  receiving  income  under  title  IV~A  of 
the  Social  Security  Act  shall  have  income  calculated  on  a 
consolidated  and  comparable  basis.". 


Reguiations, 
consultation 
with  Secretary  of 
Health  and 
Human  Services. 

42  use  601. 


VEHICLE  USE  BY  HANDICAPPED  HOUSEHOLD  MEMBERS 

Sec.  108.  The  second  sentence  of  section  5(g)  of  the  Food  Stamp  Act 
of  1977  is  amended  by— 

(1)  inserting  after  "other  than  one  used  to  produce  earned 
income"  the  following:  "or  that  is  necessary  for  transportation  of 
a  physically  disabled  household  member";  and 

(2)  striking  out  "or  to  transport  disabled  household  members". 


7  use  2014. 


STATE  OPTION  ON  ADMINISTRATIVE  FRAUD  HEARINGS 

Sec.  109.  Section  6(b)  of  the  Food  Stamp  Act  of  1977  is  amended  by 
inserting  after  the  first  sentence  thereof  a  new  sentence  as  follows: 
"Each  State  agency  shall  proceed  against  such  alleged  fraudulent 
activity  either  by  way  of  administrative  fraud  hearings  in  accordance 
with  clause  (1)  of  this  subsection  or  by  referring  such  matters  to 
appropriate  legal  authorities  for  civil  or  criminal  action  in  accord- 
ance with  clause  (2)  of  this  subsection,  or  both.". 


93  Stat.  391. 
7  use  2015. 


PERIODIC  REPORTING 

Sec.  110.  Section  6(c)  of  the  Food  Stamp  Act  of  1977  is  amended  by  7  use  2015. 
striking  out  everything  after  the  first  sentence  and  inserting  in  lieu 
thereof  the  following: 

"(1)  State  agencies  that  elect  to  use  a  system  of  retrospective 
accounting  in  accordance  with  section  5(fX2)  of  this  Act  shall  p  ^58. 
require  certain  categories  of  households  to  file  periodic  reports  of 
household  circumstances  in  accordance  with  standards  pre- 
scribed by  the  Secretary.  Other  State  agencies,  which  have 
received  the  approval  of  the  Secretary,  may  also  require  such 
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categories  of  households  to  file  periodic  reports.  Each  household 
that  is  not  required  to  file  such  periodic  reports  on  a  monthly 
basis  shall  be  required  to  report  or  cause  to  be  reported  to  the 
State  agency,  on  a  form  designed  or  approved  by  the  Secretary, 
changes  in  income  or  household  circumstances  which  the  Secre- 
tary deems  necessary  in  order  to  assure  accurate  eligibility  and 
benefit  determinations. 

"(2)  Any  household  required  to  file  a  periodic  report  under 
paragraph  (1)  of  this  subsection  shall,  (A)  if  it  is  eligible  to 
participate  and  has  filed  a  timely  and  complete  report,  receive  its 
allotment,  based  on  the  reported  information  for  a  given  month, 
within  thirty  days  of  the  end  of  that  month  unless  the  Secretary 
determines  that  a  longer  period  of  time  is  necessary,  (B)  have 
available  special  procedures  that  permit  the  filing  of  the  re- 
quired information  in  the  event  all  adult  members  of  the  house- 
hold are  mentally  or  physically  handicapped  or  lacking  in 
reading  or  writing  skills  to  such  a  degree  as  to  be  unable  to  fill 
out  the  required  forms,  (C)  have  a  reasonable  period  of  time  after 
the  close  of  the  month  in  which  to  file  their  reports  on  forms 
approved  by  the  Secretary,  and  (D)  be  afforded  prompt  notice  of 
failure  to  file  any  report  timely  or  completely,  and  given  a 
reasonable  opportunity  to  cure  that  failure  (with  any  applicable 
time  requirements  extended  accordingly)  and  to  exercise  its 
rights  under  section  ll(e)(10)  of  this  Act. 

"(3)  Reports  required  to  be  filed  under  paragraph  (1)  of  this 
subsection  shall  be  considered  complete  if,  in  accordance  with 
standards  prescribed  by  the  Secretary,  they  contain  sufficient 
information  to  enable  the  State  agency  to  determine  household 
eligibility  and  allotment  levels.  All  report  forms,  including  those 
related  to  periodic  reports  of  circumstances,  shall  contain  a 
description,  in  understandable  terms  in  prominent  and  bold  face 
lettering,  of  the  appropriate  civil  and  criminal  provisions  dealing 
with  violations  of  this  Act  including  the  prescribed  penalties.  The 
reporting  requirements  contained  in  paragraph  (1)  of  this  subsec- 
tion shall  be  the  sole  such  requirements  for  reporting  changes  in 
circumstances  for  participating  households.  In  promulgating 
regulations  implementing  these  reporting  requirements,  the 
Secretary  shall  consult  with  the  Secretary  of  Health  and  Human 
Services,  and,  wherever  feasible,  households  that  receive  assist- 
ance under  title  IV-A  of  the  Social  Security  Act  and  that  are 
required  to  file  comparable  reports  under  that  Act  shall  be 
provided  the  opportunity  to  file  reports  at  the  same  time  for 
purposes  of  both  Acts.". 


7  use  2012. 

"eertification 
period." 


CONFORMING  AMENDMENTS  FOR  RETROSPECTIVE  ACCOUNTING  AND 
PERIODIC  INCOME  REPORTING 

Sec.  111.  Section  3(c)  of  the  Food  Stamp  Act  of  1977  is  amended  to 
read  as  follows: 

"(c)  'Certification  period'  means  the  period  for  which  households 
shall  be  eligible  to  receive  authorization  cards.  For  those  households 
that  are  required  to  submit  periodic  reports  under  section  6(c)(1)  of 
this  Act,  the  certification  period  shall  be  at  least  six  months  but  no 
longer  than  twelve  months.  For  households  that  are  not  required  to 
submit  periodic  reports,  the  certification  period  shall  be  determined 
as  follows: 
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compliance  by  a  State  agency  of  a  type  specified  in  this 
subsection,'*; 

(2)  inserting  "without  good  cause"  before  "to  comply"; 

(3)  striking  out  "or"  before  "the  State  plan  of  operation"; 

(4)  inserting  ^er  "section,"  the  following:  "or  the  Secretary's 
standards  for  the  efficient  and  effective  administration  of  the 
program  established  under  section  16(b)(1)  of  this  Act";  and        7  use  2025. 

(5)  inserting  before  the  period  at  the  end  of  the  second  sentence 
the  following:  ",  and,  whether  or  not  the  Secretary  refers  such 
matter  to  the  Attorney  General,  the  Secretary  shall  proceed  to 
withhold  from  the  State  such  funds  authorized  under  sections 

16(a)  and  16(c)  of  this  Act  as  the  Secretary  determines  to  be  93  stat.  391 
appropriate,  subject  to  administrative  and  judicial  review  under  L    ^  ^ol? 
section  14  of  this  Act.".  ^ 
Sec.  121.  Section  16(b)  of  the  Food  Stamp  Act  of  1977  is  amended  by  7  use  2025 
striking  out  the  last  sentence  thereof 

SOCIAL  SECURITY  OFFICE  APPUCATION 

Sec.  122.  Section  ll(i)(2)  of  the  Food  Stamp  Act  of  1977  is  amended  ^  use  2020. 
by  striking  out  "simplified  affidavit"  and  inserting  in  lieu  thereof 
"simple  application". 

SPECIAL  FINANCIAL  AUDIT  REVIEW  OF  HIGH  PARTICIPATION  STATES 

Sec.  123.  Section  11  of  the  Food  Stamp  Act  of  1977  is  amended  by 
adding  at  the  end  thereof  a  new  subsection  (1)  as  follows: 

"(1)  Whenever  the  ratio  of  a  State's  average  food  stamp  participa- 
tion in  any  quarter  of  a  fiscal  year  to  the  State's  total  population  in 
that  quarter  (estimated  on  the  basis  of  the  latest  available  population 
estimates  as  provided  by  the  Department  of  Commerce,  Bureau  of  the 
Census,  Series  P-25,  Current  Population  Reports  (or  its  successor 
series))  exceeds  60  per  centum,  the  Office  of  the  Inspector  General  of 
the  Department  of  Agriculture  shall  immediately  schedule  a  finan- 
cial audit  review  of  a  sample  of  project  areas  within  that  State,  and 
shall,  upon  completion  of  the  audit,  provide  a  report  to  Congress  of  its 
findings  and  recommendations  within  one  hundred  and  eighty  days. 
Any  financial  audit  review  subsequent  to  the  first  such  review, 
required  under  the  preceding  sentence,  shall  be  conducted  at  the 
option  of  the  Office  of  the  Inspector  General.". 

FORFEITURE  OF  PROPERTY  INVOLVED  IN  ILLEGAL  FOOD  STAMP 
TRANSACTIONS 

Sec.  124.  Section  15  of  the  Food  Stamp  Act  of  1977  is  amended  by   ^  use  2024. 
adding  at  the  end  thereof  a  new  subsection  (g)  as  follows: 

"(g)  The  Secretary  may  subject  to  forfeiture  and  denial  of  property 
rights  any  nonfood  items,  moneys,  negotiable  instruments,  securities, 
or  other  things  of  value  that  are  furnished  or  intended  to  be  furnished 
by  any  person  in  exchange  for  coupons  or  authorization  cards  in  any 
manner  not  authorized  by  this  Act  or  the  regulations  issued  under 
this  Act.  Any  forfeiture  and  disposal  of  property  forfeited  under  this 
subsection  shall  be  conducted  in  accordance  with  procedures  con- 
tained in  regulations  issued  by  the  Secretary.". 
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ments  which  are  issued  in  a  given  period  by  a  State  agency  to 
households  that  fail  to  meet  the  eligibility  requirements  of  sections  5 
and  6  of  this  Act,  are  overissued  to  eligible  households,  and  are 
underissued  to  eligible  households;  (C)  'national  standard  payment 
error  rate'  means  the  weighted  mean  payment  error  rate  for  all  State 
agencies;  and  (D)  'dollar  value  equivalent'  means  the  value  of  allot- 
ments determined  by  multiplying  a  given  error  rate  by  the  dollar 
value  of  all  the  allotments  issued  by  a  State  agency  during  the 
particular  period  in  question. 

"(3)  The  Secretary  shall  conduct  a  study  to  determine  whether  it  is 
feasible  to  include  in  the  calculation  of  each  State  agencsr's  payment 
error  rate,  and  in  the  calculation  of  the  national  standard  payment 
error  rate,  invalid  decisions  by  each  State  agency  denying  eligibility 
to  households  that  are  in  fact  eligible.  If  the  Secretary  determines 
that  such  a  change  in  the  method  of  calculation  is  feasible,  the 
Secretary  shall  implement  changes  in  the  method  of  calculating 
payment  error  rates  for  the  purposes  described  in  this  section. 

"(4)  If  the  Secretary  makes  a  claim  against  a  State  for  payment 
imder  paragraph  (1)  of  this  subsection,  that  State  may  seek  adminis- 
trative and  judicial  review  of  such  claim  under  the  procedures  set 
forth  in  section  14  of  this  Act.  If  such  claim  is  ultimately  determined 
to  be  valid  or  is  not  contested  by  the  State,  it  shall  be  collected  by  the 
Secretary  and  may  be  collected  through  State  payment,  through 
withholding  amounts  otherwise  payable  to  the  State  agency  under 
subsection  (a)  of  this  section,  or  through  other  mechanisms  author- 
ized by  the  Federal  Claims  C!ollection  Act  of  1966.". 


7  use  2014, 
2015. 


Feasibility 
study. 


Administrative 
and  judicial 
review. 

7  use  2023. 


31  use  951  note. 


DISCLOSURE  PROVISIONS 


26  use  1402, 
3121,  3401. 


Sec.  127.  (a)(1)  Subsection  (i)  of  section  6103  of  the  Internal  Revenue 
Code  of  1954  (relating  to  disclosure  of  returns  and  return  information  26  use  6i03. 
for  purposes  other  than  tax  administration)  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph: 

"(7)  Disclosure  of  certain  return  information  by  social 
security  administration  to  department  of  agriculture  and 
to  state  food  stamp  agencies.— 

"(A)  In  GENERAL.— The  Commissioner  of  Social  Security 
may  disclose  return  information  from  returns  with  respect 
to  net  earnings  from  self-employment  (as  defined  in  section 
1402),  wages  (as  defined  in  section  3121(a)  or  3401(a)),  and 
payments  of  retirement  income  which  have  been  disclosed  to 
the  Social  Security  Administration  as  provided  by  para- 
graph (1)  or  (5)  of  tWs  subsection— 

"(i)  upon  request,  to  officers  and  employees  of  the 
Department  of  Agriculture,  and 

"(ii)  upon  written  request,  to  officers  and  employees  of 
a  State  food  stamp  agency. 
"(B)  Restriction  on  disclosure.— The  Commissioner  of 
Social  Security  shall  disclose  return  information  under  sub- 
paragraph (A)  only  for  purposes  of,  and  to  the  extent  neces- 
sary in,  determining  an  individual's  eligibility  for  benefits, 
or  the  amounts  of  benefits,  under  the  food  stamp  program 
estabUshedundertheFoodStamp  Actof  1977.  ^  use  2011  note. 

"(C)  State  food  stamp  agency.— For  purposes  of  this 
paragraph,  the  term  *State  food  stamp  agency*  means  any 
agency  described  in  section  3(nXl)  of  the  Food  Stamp  Act  of 


26  use  7213. 


Effective  date. 
26  use  6103 
note. 

42  use  503. 
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7  use  2012.  1977  which  administers  the  food  stamp  program  established 

under  such  Act.". 

26  use  6103.  (2)(A)  Subparagraph  (A)  of  section  6103(p)(3)  of  such  Code  (relating 
to  records  of  inspection  and  disclosure)  is  amended  by  striking  out 
"(1X1)  or  (4)(B)  or  (5)"  and  inserting  in  lieu  thereof  "(1)(1),  (4)(B),  (5), 
or  (7)". 

(B)  Paragraph  (4)  of  section  6103(p)  of  such  Code  (relating  to 
safeguards)  is  amended  by  striking  out  "(1)(3)  or  (6)"  in  so  much  of 
such  paragraph  as  precedes  subparagraph  (A)  thereof  and  inserting 
in  lieu  thereof  "(1)(3),  (6),  or  (7)". 

(C)  Clause  (i)  of  section  6103(p)(4)(F)  of  such  Code  is  amended  by 
striking  out  "(1)(6)"  and  inserting  in  lieu  thereof  "(1)(6)  or  (7)^ 

(D)  The  first  sentence  of  paragraph  (2)  of  section  7213(a)  of  such 
Code  is  amended — 

(i)  by  striking  out  "or  any  educational  institution"  and  insert- . 
ing  in  lieu  thereof  "any  educational  institution,  or  any  State  food  ] 
stamp  agency  (as  defined  in  section  6103(1)(7)(C))",  and 

(ii)  by  striking  out  "subsection  (d),  (1)(6),  or  (m)(4)(B)"  and; 
inserting  in  lieu  thereof  "subsection  (d),  (1)(6)  or  (7),  or  (m)(4)(B)". 

(3)  The  amendments  made  by  this  subsection  shall  take  effect  on , 
the  date  of  the  enactment  of  this  Act. 

(b)(1)  Section  303  of  the  Social  Security  Act  is  amended  by  adding  at 
the  end  thereof  the  following  new  subsection: 

"(d)(1)  The  State  agency  charged  with  the  administration  of  the  | 
State  law-—  j 
"(A)  shall  disclose,  upon  request  and  on  a  reimbursable  basis, 
to  officers  and  employees  of  the  Department  of  Agriculture  and 
to  officers  c  r  employees  of  any  State  food  stamp  agency  any  of  the 
following  information  contained  in  the  records  of  such  State 
agency— 

"(i)  wage  information,  } 
"(ii)  whether  an  individual  is  receiving,  has  received,  or, 
has  made  application  for,  unemployment  compensation,  and 
the  amount  of  any  such  compensation  being  received  (or  to 
be  received)  by  such  individual, 

"(iii)  the  current  (or  most  recent)  home  address  of  such 
individual,  and 

"(iv)  whether  an  individual  has  refused  an  offer  of  employ- 
ment and,  if  so,  a  description  of  the  employment  so  offered 
and  the  terms,  conditions,  and  rate  of  pay  therefor,  and 
"(B)  shall  establish  such  safeguards  as  are  necessary  (as 
determined  by  the  Secretary  of  Labor  in  regulations)  to  insure 
that  information  disclosed  under  subparagraph  (A)  is  used  only 
for  purposes  of  determining  an  individual's  eligibility  for  bene- 
fits, or  the  amount  of  benefits,  under  the  food  stamp  program 
established  under  the  Food  Stamp  Act  of  1977. 
"(2)  Whenever  the  Secretary  of  Labor,  after  reasonable  notice  and 
opportunity  for  hearing  to  the  State  agency  charged  with  the  admin- 
istration of  the  State  law,  finds  that  there  is  a  failure  to  comply 
substantially  with  the  requirements  of  paragraph  (1),  the  Secretary  of 
Labor  shall  notify  such  State  agency  that  further  payments  will  not 
be  made  to  the  State  until  he  is  satisfied  that  there  is  no  longer  any 
such  failure.  Until  the  Secretary  of  Labor  is  so  satisfied,  he  shall 
make  no  further  certification  to  the  Secretary  of  the  Treasury  with 
respect  to  such  State. 

"(3)  For  purposes  of  this  subsection,  the  term  'State  food  stamp 
agency'  means  any  agency  described  in  section  3(n)(l)  of  the  Food 


Notification  to 
State  agency. 


"State  food 
stamp  agency.' 
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Stamp  Act  of  1977  which  administers  the  food  stamp  program  ^  ^^^^ 
established  under  such  A.ct 

(2)  Paragraph  (2)  of  section  304(a)  of  the  Social  Security  Act  is  42  use  504. 
amended  by  striking  out  "subsection  (b)  or  (c)"  and  inserting  in  lieu 

thereof  "subsection  (b),  (c),  or  (d)". 

(3)  The  amendments  made  by  this  subsection  shall  take  effect  on  Effective  date 
January  1,1983. 

PAYMENT  OF  CERTAIN  LEGAL  FEES 


42  use  503  note. 


Sec.  128.  Section  16  of  the  Food  Stamp  Act  of  1977,  as  amended  by  ^  use  2025. 
section  126  of  this  Act,  is  amended  by  adding  at  the  end  thereof  a  new 
subsection  (h)  as  follows: 

"(h)  Notwithstanding  any  other  provision  of  law,  counsel  may  be 
employed  and  counsel  fees,  court  costs,  bail,  and  other  expenses 
incidental  to  the  defense  of  officers  and  employees  of  the  Department 
of  Agriculture  may  be  paid  in  judicial  or  administrative  proceedings 
to  which  such  officers  and  employees  have  been  made  parties  and 
that  arise  directly  out  of  their  performance  of  duties  under  this  Act; 
and". 

COST  SHARING  FOR  COMPUTERIZATION 

Sec.  129.  Section  16  of  the  Food  Stamp  Act  of  1977,  as  amended  by 
section  128  of  this  Act,  is  amended  by  adding  at  the  end  thereof  a  new 
subsection  (i)  as  follows: 

"(i)  Effective  October  1, 1980,  the  Secretary  is  authorized  to  pay  to 
each  State  agency  an  amount  equal  to — 

"75  per  centum  of  the  costs  incurred  by  the  State  agency  in  the 
planning,  design,  development,  or  installation  of  automatic  data 
processing  and  information  retrieval  systems  that  the  Secretary 
determines  (1)  will  assist  in  meeting  the  requirements  of  this  Act,  (2) 
meet  such  conditions  as  the  Secretary  prescribes,  (3)  are  likely  to 
provide  more  efficient  and  effective  administration  of  the  food  stamp 
program,  and  (4)  will  be  compatible  with  other  such  systems  used  in 
the  administration  of  State  plans  under  the  Aid  to  Families  with 
Dependent  Children  Program  under  title  IV  of  the  Social  Security 
Act:  Provided,  That  there  shall  be  no  such  payments  to  the  extent  42  use  601. 
that  a  State  agency  is  reimbursed  for  such  costs  under  any  other 
Federal  program  or  uses  such  systems  for  purposes  not  connected 
with  the  food  stamp  program:  Provided  further,  That  any  costs 
matched  under  this  subsection  shall  be  excluded  in  determining  the 
State  agency's  administrative  costs  under  any  other  subsection  of  this 
section.". 

CONTINUATION  OF  CASH-OUT  PILOT  PROJECTS 

Sec.  130.  Section  17(b)(1)  of  the  Food  Stamp  Act  of  1977  is  ^  use  2026. 
amended  by  adding  at  the  end  thereof  a  new  sentence  as  follov/s: 
"Any  pilot  or  experimental  project  implemented  under  this  para- 
graph involving  the  payment  of  the  value  of  allotments  in  the  form  of 
cash  to  eligible  households  shall  be  continued  until  October  1, 1981,  if 
the  State  so  requests.". 

WORKFARE  JOB-SEARCH  TIME  PERIOD 

Sec.  131.  Section  17(b)(2)  of  the  Food  Stamp  Act  of  1977,  as 
amended,  is  amended  by  adding  after  the  phrase  "thirty  days"  in  the  ^^^^^  p 
second  sentence  the  following:  "(ten  days  in  at  least  one  pilot  project 
area  designated  by  the  Secretary)". 
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ADJUSTMENT  OF  POVERTY  GUIDELINES 

Sec.  137.  Section  5(c)  of  the  Food  Stamp  Act  of  1977  is  amended  by 
striking  out  everything  after  "forty-eight  contiguous  States"  and 
inserting  a  period  in  lieu  thereof. 

REDUCTION  IN  ASSETS  LIMITATIONS 

Sec.  138.  Section  5(g)  of  the  Food  Stamp  Act  of  1977  is  amended  by 
striking  out  "$1,750"  and  inserting  in  lieu  thereof  "$1,500". 

RESTRICTION  ON  STUDENT  PARTICIPATION 

Sec.  139.  Section  6(e)  of  the  Food  Stamp  Act  of  1977  is  amended  by 
striking  out  everything  after  "(1)"  and  inserting  in  lieu  thereof  the 
following:  "is  physically  and  mentally  fit  and  is  between  the  ages  of 
eighteen  and  sixty,  (2)  is  enrolled  at  least  half  time  in  an  institution  of 
higher  education,  and  (3XA)  is  not  employed  a  minimum  of  twenty 
hours  per  week  or  does  not  participate  in  a  federally  financed  work 
study  program  during  the  regular  school  year  or  (B)  is  not  the  head  of 
a  household  (or  spouse  of  such  head)  containing  one  or  more  other 
persons  who  are  dependents  of  that  individual  because  he  or  she 
supplies  more  than  half  of  their  support,  or  (C)  is  not  so  enrolled  as  a 
result  of  participation  in  the  work  incentive  program  under  title  IV  of 
the  Social  Security  Act,  as  amended  (42  U.S.C.  602).". 

Sec.  140.  Section  6(d)  of  the  Food  Stamp  Act  of  1977  is  amended  by 
striking  out  everything  after  "person"  in  the  parenthesis  in  clause 
(D)  of  paragraph  (2)  and  inserting  in  lieu  thereof  the  following: 
"enrolled  in  an  institution  of  higher  education  shall  be  ineligible  to 
participate  in  the  food  stamp  program  unless  he  or  she  meets  the 
requirements  of  subsection  (e)  of  th&  section)". 

TITLE  n-FOOD  STAMP  FUNDING 

APPROPRIATIONS  CEILING 

Sec.  201.  The  first  sentence  of  section  18(a)  of  the  Food  Stamp  Act  of 
1977  is  amended  by— 

(1)  striking  out  "$6,188,600,000"  and  inserting  "$9,491,000,000" 
in  lieu  thereof;  and 

(2)  striking  out  "$6,235,900,000"  and  inserting  "$9,739,276,000" 
in  lieu  thereof. 

Approved  May  26,  1980. 
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I.  COMMITTEE  AMENDMENTS 
The  amendments  are  as  follows : 

Page  1,  line  3,  strike  out  all  after  the  enacting  clause  and  insert 
in  lieu  thereof  the  following : 

That  this  Act  may  be  cited  as  the  "Food  Stamp  Act  Amendments  of  1980" 

TITLE  I— REDUCTION  IN  FOOD  STAMP  ERROR  AND  FRAUD  AND 
REVISION  OF  DEDUCTIONS 

MEALS  IN   SHELTERS  FOR  BATTERED   WOMEN  AND  CHILDREN 

Sec.  101.  (a)  Section  3  of  the  Food  Stamp  Act  of  1977,  as  amended,  is  amended 
by- 
striking  out  in  clause  (1)  of  subsection  (g)  "and  (7)"  and  inserting 
in  lieu  thereof  "(7)  and  (8)"; 
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error  rate  from  the  two  six-month  quality  control  periods  of  a  fiscal 
year  and  comparing-  the  result  to  the  State's  average  parent  error 
rate  for  the  two  equivalent  quality  control  periods  during  the  previous 
fiscal  year. 

HP^W  currently  has  a  reward  system  in  effect  that  it  finally  estab- 
lished on  Xo^ember  26,  1979.  pursuant  to  which,  for  each  one-half 
percent  that  a  State  reduces  its  payment  error  rate  below  four  percent, 
the  State  would  receive  10  percent  of  the  money  saved,  while  States 
that  reduce  dollar  error  rates  to  below  two  percent,  would  get  50 
percent  of  the  Federal  savings.  But  HEW"s  system  is  quite  unrealistic 
because  most  State  error  rates  are  currently  higher  than  four  percent, 
resulting  in  few  incenti^'e  payments.  This  Committee's  incentives  are 
designed  to  work  and  actually  to  benefit  some  States.  Hawaii  appears 
t-o  be  in  striking  distance  of  65  percent  cost-sharing  based  upon  the 
latest  available  quality  control  data,  which  are  from  the  pre-1977 
Act  implementation  period  of  January  through  June,  1978  and  reveal 
Hawaii  to  be  at  the  5.6  percent  mark  while  Xevada  would  already 
qualify  at  <>.7  percent.  Idaho  (8.0),  Xorth  Dakota  (6.1).  Oklahoma 
(7.5).  "Washington  (7.3)  and  Wyoming-  (6.1)  could  all  obtain  60 
percent  were  they  to  maintain  tliese  good  error  rate  records  through 
to  the  onset  of  the  new  system  in  fiscal  year  1981. 

3.   RKTKOSrEC'TR'K  AC(\>rXTrXG 

In  section  5('f)  of  the  Food  Stamp  Act  of  1977.  the  Congress 
adopted  a  hybrid  method  of  income  accounting  for  purposes  of  de- 
termining the  eligibility  of  a  household  to  receive  food  stamps  during 
a  certification  period  and  the  value  of  the  allotment  the  liousehold  is 
entitled  to  receive.  The  hybrid  stressed  the  concept  of  ''income  that 
is  and  will  be  actually  aA'ailable  to  the  household'-  for  the  relevant 
certification  period,  but  did  by  balancing,  but  not  a^-eraging  both 
income  received  in  the  past  and  income  anticipated  for  the  future  in 
an  eft'ort:  accurately  and  reasonably  to  predict  income  that  would  be 
available  in  the  future.  The  Committee's  Report,  House  Report  Xo. 
95-46-1.  95th  Cong.,  1st  Sess.,  pp.  76-77.  contains  a  thorough  discussion 
of  the  matter  and  shoidd  be  included  here,  both  because  it  helps  to 
explain  bv  contrast  the  opportunitA'  to  utilize  an  alternative  metliod 
of  income  accounting  contained  in  tliis  bill  and  because  it  will  pre- 
sumably remain  the  method  of  iiicome  accounting  employed  by  a 
significant  majority  of  States  until  such  time  as  it  is  replaced  by 
retrospective  accountino-  through  the  process  of  State  election  : 

4.  Committee  action 

In  the  Committee  hearings  in  1976  onlv  two  witnesses  favored 
90-day  retrospective  accounting  in  order  to  eliminate  from  the  program 
the  temporarily  unemployed  and  strikers,  vdiile  two  others  supported 
80  davs'  retrospective  with  speed-up  for  the  recently  ur.employed 
and  foitv-eight  Avitnesses  sought  the  use  of  current  or  anticipated 
income.  In  1977,  all  Avitnesses  Avere  basically  in  f  aA^or  of  the  Committee 
A'ersion  of  the  accounting  period. 

Tlie  Committee  bill  makes  ''the  income  reasonably  anticipated  to 
be  received  *  *  *  in  the  certification  period  for  Avhich  eligibility  is 
being  determined  and  the  income  Avhich  has  been  receiA^ed  by  the 
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household  during  the  thirty  days  preceding  the  filing  of  its  applica- 
tion for  food  stamps  so  that  the  State  agency  may  reasonably  ascer- 
tain the  income  that  is  and  will  be  actually  available  to  the  household 
for  the  certification  period." 

The  Committee  rejected  by  a  show  of  hands  vote  of  6  to  12  a 
thirty-day  reti'ospecti\'e  amendment  similar  to  the  one  contained  in 
the  Senate  food  stamp  bill  in  1976  because  of  provisions  for  immediate 
application  (although  entailing  a  thirty-day  wait  for  receipt  of  food 
stamps  for  households  suffering  a  substantial  loss  of  income). 

The  resulting  Connnittee  standard  of  reasonable  ascertainment  of 
actually  available  income  approach  is  a  flexible  accounting  concept, 
with  the  cenifier  bound  by  the  specific  goal  of  ascertaining  as  best  as 
possible  the  income  that  is  and  will  be  actually  available  to  the 
household. 

Income  in  hand,  not  in  the  bush,  is  what  must  be  counted.  Income 
available,  and,  thus,  usable  to  purchase  food  is  tJie  key  criterion.  It 
is  to  be  determined  by  the  certifier  by  looking  to  two  periods  of  time. 
The  first  is  the  past  30  days  ("past"  in  the  sense  of  preceding  the  filing 
of  an  application  for  participation),  not  to  calculate  what  funds  re- 
ceived during  that  period  might  remain  in  fact  available  for  food  in 
the  certification  period  of  whatever  length  it  may  be  because  such 
funds  would  constitute  assets  in  the  later  period  following  their  re- 
ceipt rather  than  income,  but  solely  to  find  out  whether  the  income 
actually  received  in  those  30  days  offers  a  sufficiently  strong  basis  to 
predict  precisely  what  income  would  be  actually  available  in  the 
upcoming  certification  period.  The  second  period  of  time  is  the  future 
two  weeks  or  one  month  or  three  or  six  or  twelve,  depending  upon 
the  appropriate  certification  period.  It  is  the  latter  that  has  the  pri- 
ority, since  it  is  income  actually  available  during  that  period  that 
must  be  accurately  ascertained. 

The  past  is  thus  not  totally  excluded  from  the  purview  of  the  cer- 
tifier, but  it  is  subordinate  to  the  central  task  of  reasonably  predicting 
the  future  availability  of  funds.  If  the  prediction  proves  wrong,  it 
cannot  continue  to  be  relied  on  to  set  the  purchase  price.  If  income  pre- 
viously obtained  does  not  prove  available  in  the  future,  then  however 
likely  its  receipt  once  seemed  to  be,  it  must  be  deleted  from  the  income 
calculation  and  appropriate  adjustments  made  in  the  purchase  price. 
If  an  item  already  received  has  been  spent  in  one  month,  it  cannot 
properly  be  attributed  by  the  averaging  process  to  future  months, 
since  the  applicant  household  would  not  have  access  to  it  in  order  to 
buy  its  food  stamps.  Thus,  averaging  would  generally  have  to  yield 
to  the  so-called  "variable  basis  of  issuance",  which  more  realistically 
assigns  income  only  to  its  month  of  receipt,  except  for  the  specific 
exceptions  for  annualizing  income  in  the  Committee  bill. 

Since  the  Committee  formally  rejected  30-day  retrospective  account- 
ing looking  only  to  income  already  secured  as  the  basis  for  calculating 
purchase  price  and  did  not  choose  to  replace  the  word  "take  into  ac- 
count" with  "average"  in  describing  what  accounting  was  to  be  per- 
formed with  respect  to  the  prior  30  days,  the  flexible  accounting 
concept  contained  in  the  Committee  will  mandates  ignoring  income 
received  in  the  past  30  days  to  the  extent  it  does  not  accurately  depict 
what  will  be  available  to  the  applicant  household  in  the  next  certifica- 
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tion  period.  For  example,  the  fact  that  a  farm  worker  managed  to 
secure  twenty  days  of  work  in  the  past  month  cannot  be  used  to  saddle 
him  with  twenty  days  of  anticipated  work  income  in  the  month  ahead 
when  the  predicted  work  may  not  materialize. 

How  does  this  new  legislative  approach  affect  the  current  regula- 
tions and  instructions  I  To  begin  with,  the  need  to  account  for  deduc- 
tions would  be  terminated  as  the  standard  deduction  plus  three 
relatively-fixed,  potential  monthly  deductions  replace  the  itemization 
system.  Income  averaging  would  become  dubious  except  in  those  in- 
stances in  which  the  bill  expressly  approves  it,  since  it  does  not  purport 
to  measure  actual  availability  of  income,  which  is  more  the  task  of  the 
"variable  basis  of  issuance."  The  rules  on  earned  and  public  assistance 
income  would  remain  in  place  and  the  holding  of  Gutierrez  would  be- 
come law — anticipating  income  is  a  proper  part  of  the  income  calcula- 
tion function  in  determining  household  eligibility,  but  not  to  the 
extent  that  it  interferes  with  finding  out  what  income  is  or  will  be 
actually  available.  If  anticipation  does  not  comport  with  reality  and 
no  income  or  less  income  than  projected  appears,  then  anticipation 
must  be  scrapped  and  swiftly  in  favor  of  operating  on  the  basis  of  what 
has  occurred.  The  goal  is  to  smooth  the  way  for  anticipation  by  the 
needy,  not  to  place  obstacles  in  their  path  by  making  them  out  to  be 
less  needy  than  they  in  fact  are. 

The  Committee  bill  would  continue  the  practice  of  annually  averag- 
ing income  for  households  that  derive  their  annual  income  in  a  period 
of  time  shorter  than  one  year,  but  not  on  an  hourly  or  piecework  basis, 
such  as  certain  self-employed  persons,  teachers,  and  students.  The 
self-employed  who  receive  only  bunched-up  income  squeezed  into  a 
few  months  reflecting  activities  undertaken  over  the  course  of  a  longer 
period  of  time,  e.g.,  one-crop  farmers,  would  be  treated  as  under  cur- 
rent instructions,  with  gross  income  offset  by  the  cost  of  production 
and  the  remainder  averaged  over  twelve  months.  For  school  employees, 
the  Department's  present  instructions  would  also  continue  in  force, 
with  their  contractual  income  spread  over  twelve  months  or  prorated, 
as  the  instructions  now  indicate.  That  portion  of  student  income  that 
is  I'epresented  by  grants  or  scholarships  used  for  purposes  other  than 
mandatory  fees  or  tuition  (the  portion  used  for  such  purposes  would  be 
excluded  from  income)  would  be  averaged  over  the  number  of  school 
term  months  the  funds  were  intended  to  cover.  Other  sums  received 
would  then  be  added  in  the  fashion  of  current  instructions.  Farm 
workers  who  are  paid  on  an  hourly  basis  or  by  the  bushel  would  not 
be  subject  to  such  averaging  over  twelve  months,  even  if  their  earnings 
were  bunched  in  a  few  months  of  the  year. 

While  the  hybrid  accounting  method  contained  in  the  1977  Act, 
which  will  be  labeled  "prospective'-  hereafter  in  contrast  with  the 
"retrospective"  alternative  contained  in  this  bill,  was  designed  to  be  as 
fair  as  possible  to  applicant  households  and  assure  full  participation, 
it  lias  not  proven  easy  to  predict  available  income  for  the  future  ac- 
curately. Thus,  it  is  possible,  although  by  no  means  certain  that  the 
anticipatory  or  partially  prospective  method  of  accounting  may  have 
been  responsible,  in  some  instances,  for  increasing  the  risk  of  error.  It 
is  admittedly  easier  to  ascertain  past  income  accurately.  Indeed,  cur- 
rent verification  requirements  already  invite  heavy  reliance  by  eligibil- 
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ity  workers  and  households  alike  on  records  of  prior  months'  income 
and  expenses,  with  documentary  evidence  proving  households'  state- 
ments consisting  of  such  items  as  a  prior  month's  wage  stubs  or  rent 
receipt  or  utility  bill. 

Accordingly,  since  it  is  certainly  worth  exploring  whether  or  not  a 
retrospective  method  of  accounting  based  upon  past  income  will  serve 
to  lower  quality  control  error  rates,  the  Committee  has  decided  to  allow 
States  to  elect,  State-by-State,  to  adopt  a  retrospective  system  using 
income  received  in  a  month  prior  to  the  month  for  which  a  household's 
eligibility  and  benefit  level  are  being  determined  in  place  of  the  hybrid 
described  above. 

In  its  1977  Report,  House  Report  No.  95^64,  95th  Cong.,  1st  Sess., 
pp.  357-362,  this  Committee  analyzed  both  retrospective  accounting 
and  monthly  reporting  from  a  cost-saving  point  of  view  and  concluded 
that  neither  provided  a  substantial  net  savings  and  might  even  add 
costs  to  the  program.  Interim  evidence  from  experiments  conducted 
by  the  Department  of  Health,  Education,  and  Welfare  in  connection 
with  AFDC  and  Colorado  do  not  tend  to  suggest  that  any  substantial 
cost  savings  would  accrue,  and  there  is  even  a  hint  that  errors  might 
be  higher  under  retrospective  accounting  because  of  the  significant  ad- 
ministrative disruption  implementing  its  entails.  Nevertheless,  the 
Committee  now  believes  that  State  option  is  an  appproriate  route  for 
trying  to  obtain  reduction  in  error  and  costs,  provided  it  is  conducted 
under  standards  fixed  by  the  Secretary,  with  each  State's  plan  subject 
to  his  review  and  approval. 

The  Department  of  Health,  Education,  and  Welfare  (HEW)  has 
already  adopted  elective  retrospective  budgeting  in  its  Aid  to  Fami- 
lies with  Dependent  Children  (AFDC)  program. 

HEW  made  its  prospective  budgeting  regulations  final  on  May  4, 
1979,  44  Federal  Register  26075-84,  and  issued  an  October  7,  1979, 
a  directive  to  the  States  to  report  by  December  31,  1979,  their  choice 
of  either  retrospective  or  prospective  budgeting  in  AFDC.  California, 
Illinois,  Kansas,  Michigan,  Oregon,  and  Washington  are  now  em- 
ploying retrospective  budgeting  while  Utah  is  actively  contemplating 
using  it.  How  many  others  will  make  the  final  choice  still  remains  un- 
certain, but  the  fact  that  a  limited  number  of  States  are  involved  jus- 
tifies this  Committee's  decision  to  allow  States  the  option  in  the  food 
stamp  program  as  well.  Whether  there  are  hesitations  about  data  proc- 
essing of  the  accompanying  periodic  reports  or  concerns  about  the 
actual  cost-saving,  error-reducing  qualities  of  such  a  system  (HEW 
still  has  a  variety  of  experiments  in  operation  to  test  and  compare  vari- 
ous combinations  of  budsfeting  systems  and  reporting  requirements  in 
Illinois,  Massachusetts,  Michigan,  and  New  York  City) ,  there  remains 
a  legitimate  basis  for  State  option  in  this  matter  of  income  accounting 
as  the  sole  statutory  exception  to  the  mandate  of  uniform  national 
standards  of  eligibility  contained  in  section  5  (b)  of  the  Act. 

No  State  would  have  to  elect  to  utilize  one  of  the  two  methods  in 
calculating  income  on  a  Statewide  basis.  In  order  to  run  an  efficient 
system,  a  State  may  determine  that  it  makes  sense  to  operate  a  monthly 
retrospective  system  in  some  project  areas  (such  as  cities),  but  not 
in  others  (such  as  rural  areas)  where  it  may  be  cost-ineffective.  States 
would  have  this  option.  Similarly,  in  order  to  promote  both  efficiency 
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and  coordination  witii  AFDC,  a  State  may  wish  to  use  the  monthly 
retrospective  system  for  the  AFDC  portion  of  the  food  stamp  case- 
load, but  not  for  the  non-welfare  portion  of  the  caseload.  States  would 
also  have  this  option  if  they  determined  this  to  be  the  wisest  and  most 
cost-effective  choice. 

Although  the  retrospective  method  of  income  accounting  for  which 
any  State  may  opt  is  intended  to  be  an  alternative  to  anticipatory 
or  prospective  accounting,  it,  too,  is  a  hybrid  in  certain  respects. 
There  are  at  least  seven  instances  in  which  a  retrospective  system 
would  have  to  be  modified  by  any  State  choosing  to  use  it  to  comply 
with  regulations  promiulgated  by  the  Secretary. 

Perhaps  the  best  way  to  understand  the  need  for  the  exemptions 
is  to  describe  the  workings  of  the  system.  Assume  that  a  household 
contains  a  wage  earner  who  loses  his  or  her  job  on  November  22nd. 
The  head  of  the  household  applies  for  benefits  on  the  25th  of  Novem- 
ber. Under  the  curreiit  hybrid  anticipatory  accounting,  the  liousehold 
would  obtain  a  November  allotment  as  soon  as  possible,  but  within 
expedited  service  standards  (coupons  or  authorization  card  to  be 
mailed  no  later  than  the  close  of  business  of  the  second  working  day 
following  November  25  or  to  be  picked  up  no  later  than  the  start  of 
business  of  the  third  such  working  day).  But,  under  pure  retrospec- 
tive accounting,  that  allotment  would  be  based  on  the  household's 
October  income,  which  would  be  obviously  higher  than  what  the 
household  would  actually  have  in  hand  after  the  loss  of  job  earnings 
as  of  November  22nd.  The  income  derived  retrospectively  might,  in- 
deed, be  so  high  as  to  render  the  house'hold  ineligible  to  participate 
at  a  time  when  that  household  seriously  needed  an  outside  boost  in  its 
food  purchasing  power  in  order  to  obtain  a  more  nutritious  diet  and 
alleviate  the  prospect  of  malnutrition  (the  purposes  of  the  Act)  or, 
at  least,  high  enough  substantially  to  reduce  the  house'hold's  benefits 
at  a  time  when  full  benefits  were  needed.  Furthermore,  under  pure 
retrospective  accounting,  the  household's  January  allotment  would 
be  based  upon  income  actually  received  for  the  month  of  November, 
which,  under  the  traditional  calendar  month  approach,  would  lead 
to  the  inclusion  in  income  of  a  full  three  weeks  of  earnings  obviously 
no  longer  available  to  the  household  during  January.  The  patent  un- 
fairness of  this  situation — however  accurate  the  calculation  of  Octo- 
ber and  November  actual  income  might  be — induced  the  Committee 
to  mandate  the  specific  exemptions  tlmt  follovr : 

(1)  Month  of  application. — To  determine  a  newly  applying  house- 
hold's eligibility  and  benefit  level  for  the  month  of  application,  the 
current  system  of  prospective  and  not  retrospective  accounting  would 
apply  pursuant  to  the  Secretary's  required  standards.  This  would 
mean  that  a  November  applicant's  eligibility  and  stamp  allotment 
value,  if  any,  would  be  calculated  in  light  of  its  anticipated  to  be 
actually  available  November  income  and  not  its  September  income. 
The  exemption  and  temporary  return  to  prospectivity  would  help 
those  who  experience  a  significant  red'uction  of  income  in  the  appli- 
cation month  and,  thus,  a  meaningful  loss  of  food  purchasing  power 
disabling  them  from  spending  sufficient  cash  on  top  of  reduced  food 
stamp  benefits  to  achieve  the  nutritional  value  of  the  Thrifty  Food 
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Plan.  Ill  September,  such  ca^  might  have  been  available,  but  certain- 
ly not  in  November  after  it  had  already  been  consumed.  For  this 
purpose  of  supplanting  retrospective  with  prospective  accounting, 
the  State  coukl  label  as  the  first  month  any  montii  it  ordinarily  used 
as  the  "month  of  application". 

This  initial  month  existing  prospective  accounting  determination 
of  eligibility  and  benefits  would  apply  only  to  a  newly  applying 
household  and  not  to  an  applicant  household  which  had  previously 
been  receiving  food  stamps,  but  whose  benefits  were  effectively  ter- 
minated during  the  same  month  in  which  the  household  reapplied  to 
receive  food  stamps.  Since  the  termination  of  benefits  was  presumably 
caused  by  the  household's  receiving  sufficient  income  in  that  month 
to  rendei'  it  ineligible  to  continue  to  participate,  handling  that  house- 
hold's income  on  a  prospective  basis  could  lead  to  the  elimination  of 
considerable  income  from  consideration.  Accordingly,  to  avoid  such 
gaps,  the  State  would  compute  initial  benefits  for  the  initial  month 
on  a  retrospective  basis  for  such  households. 

(2)  Subsequent  month{s). — Where  a  State  electing  to  utilize  retro- 
spective accounting  views  the  first  month  of  application  for  a  newly 
applying  household  to  be  the  month  in  which  application  is  made,  e.g. 
November  for  a  November  25  application,  to  apply  prospective  budget- 
ing for  November  calculating  November  benefits  in  light  of  No- 
vember income)  and  then  to  apply  retrospective  budgeting  for  Decem- 
ber and  thereafter  {i.e.^  calculating  December  benefits  in  light  of  Octo- 
ber income)  would  mean  that  the  reduction  in  income  caused  by  a  job 
loss  toward  the  end  of  November  would  not  be  meaningfully  reflected 
in  December's  benefits,  which  would,  therefore,  be  significantly  lower 
than  they  would  be  if  ascertained  on  la  prospective  basis  (the  aim  of 
tlie  first  specific  exception)  and  which  would  be  particularly  low  at 
the  moment.  Thus,  unless  the  second  month's  income  in  such  a  State 
were  required  to  be  dealt  with  on  a  prospective  basis,  the  objective  of 
the  prospectivity  requirement  in  the  first  month  would  be  undermined 
and  the  household  treated  harshly  and  unfairly.  To  avoid  this  occur- 
rence, the  Secretiary  is  expected  to  make  States  that  elect  retrospec- 
tivity,  but  do  not  treat  the  first  full  month  following  the  date  of  the 
month  of  application  as  the  month  of  application  for  initial  prospec- 
tivity, employ  prospectivity  not  only  in  the  month  of  application,  but 
in  the  subsequent  month  (s)  as  well.  It  is  for  these  reasons  that  the  bill 
specifies  that  income  from  a  previous  month  is  not  to  be  used  during  the 
month  of  application  or  succeeding  months  as  appropriate.  This  is 
necessary  to  allow  a  household  applying  after  suffering  an  income  loss 
to  paiticipate  when  it  most  needs  benefits,  rather  than  requiring  the 
household  to  wait  one  or  two  months.  For  example,  if  a  wage  earner 
wias  paid  off  in  late  November  and  retrospective  accounting  was  quickly 
put  into  effect,  the  household's  December  and  January  benefits  could 
be  heavily  determined  by  income  received  before  the  lay-off,  even 
though  the  household  no  longer  had  any  income.  The  bill  avoids  this 
hardship  of  denying  benefits  in  the  face  of  legitimate  need.  No  income 
earned  prior  to  the  date  of  application  could  be  counted  in  any  month 
subsequent  to  the  month  of  application.  To  achieve  this,  the  Secretary 
must  use  prospective  accounting  in  the  month  of  application  and  sub- 
sequent months  as  necessary. 
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If,  retrospectively,  it  turned  out  that  the  household  income  was 
higher  or  lower  than  anticipated  for  these  prospective  months,  neither 
claims  nor  retrospective  benefits  should  be  in  order,  unless,  of  course, 
there  was  an  over-issuance  due  to  a  household's  failure  to  meet  a  re- 
porting requirement  or  an  underissuance  due  to  a  State  agency  failure 
to  acit.  as  required  on  a  reported  change. 

(3)  Sudden  ami  sigrdfcant  loss  of  in-come. — Rigorous  retrospec- 
ti^-ity  would  similarly  not  apply  by  virtue  of  regulation  in  order  to 
avoid  a  hardship  whenever  a  household  experienced  a  sudden  and  sig- 
nificant loss  of  income,  such  as  one  attributable  to  loss  of  a  job,  termi- 
nation of  general  assistance  or  unemployment  compensation  benefits, 
or  desertion  of  a  spouse,  even  if  the  household  were  already  receiving 
food  stamps  (a  household  newly  applying  for  food  stamps  because  of 
such  an  income  loss  would  be  aided  as  well  by  the  first  two  exceptions) . 
Retrospecti\T.ty  in  accoimting  could  net  apply  on  a  pure  basis  when- 
ever the  loss  of  income  amounted  to  $50  per  month  or  more,  although 
the  Secretary  would  retain  the  authority  to  make  exceptions  to  or 
modifications  of  retrospectivity  in  special  circumstances  involving 
lesser  income  losses  that  presented  potential  hardship  in  light  of  house- 
hold size  or  other  classes  of  factoids.  Fifty  dollars  a  month  would  re- 
main an  automatic  trigger  for  the  application  of  an  exception  at  all 
times,  but  smaller  amounts  might  suffice  as  a  trigger  point  in  accord- 
ance with  regulations  because  of  their  percentage  impact  upon  a  house- 
hold's monthly  income.  The  Secretary's  tests  for  the  suddenness 
or  significance  of  a  loss  could  not  be  higher  than  $50  a  month,  and 
no  State  could  vary  the  Secretary's  definitions  of  suddenness  or 
significance. 

As  part,  of  the  modifications  or  exceptions  approach  that  the  Secre- 
tary must  promulgate  through  regulations,  the  Secretary  would  have 
to  provide  for  the  use  of  supplemental  food  stamp  benefits  or  special 
procedures  that  would  have  the  equivalent  impact  of  aiding  the  needy 
when  need  is  most  intense  in  all  States  with  a  retrospective  system. 
HE^Y's  welfare  regulations  already  contain  pro\dsion  for  supplemental 
payments  under  a  retrospective  method  of  accounting  that  call  for 
such  payments,  were  applicable,  to  be  made  for  the  month  in  which 
thev  are  requested  and  to  be  issued  within  five  working  davs  of  such 
request.  45  C.F.R.  ^  233.27(a). 

Food  stamp  supplementals.  like  welfare  supplemental,  should  be 
paid  for  the  month  in  which  reque -ted  and  not  an  earlier  month.  The 
level  of  tlie  supplemental  food  stamp  payments  would  be  the  full  food 
stamp  benefit  for  which  the  affected  household  was  eligfible  based  upon 
its  actual  income  ciT-cumstances  rr^.ther  than  its  prior  income  situation, 
which  means  excluding  from  the  "income  available"  calculation,  for 
purposes  of  measuring  the  supplemental,  all  regularly  excluded  income 
and  deductions  and  applying  the  same  definition  of  income  and  re- 
sources as  is  normally  used. 

The  Secretarv's  regulations  on  the  nature  of  the  loss  and  the  meth- 
ods to  redress  it  should  be  as  fair  to  participating  households  and  as 
easy  to  administer  bv  the  States  as  possible.  States  would  be  required 
to  inform  households  in  writing  of  the  availability  of  supplemental 
payments  if  circumstances  chanfre,  the  circumstances  under  which  they 
are  paid,  the  method (s)  for  calculating  them,  and  how  to  report  these 
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changes.  Such  a  notice  could  well  be  made  part  of  the  periodic  report- 
ing forms  distributed  to  households  that  are  an  accompanying  feature 
of  retrospective  budgeting.  A  description  of  this  procedure  should  also 
be  included  in  basic  program  materials.  Households  would  not  need  to 
make  a  special  request  for  a  supplemental  payment.  The  payment 
would  be  automatic  once  the  food  stamp  office  became  aware  of  a  change 
triggering  eligibility  for  such  a  payment. 

(4)  Addition  of  a  neio  memher, — The  same  modification  or  excep- 
tion rules,  complete  with  provision  for  appropriate  supplemental  pay- 
ments, should  apply  to  the  addition  of  a  new  household  member  by 
way  of  birth  or  movement  into  the  home  or  the  joining  in  food  pur- 
chase and  preparation  of  a  person  or  persons  already  living  in  the 
home,  but  previously  dealing  with  meals  on  a  separate  basis  from  the 
existing  food  stamp  household.  The  Secretary  should  mandate  supple- 
mental payments  to  take  immediate  account  of  the  enlarged  allotment 
attendant  upon  the  addition  of  one  or  more  household  members. 

(5)  Immediate  need. — Effective  modifications  or  exceptions  designed 
to  avoid  hardship,  including  supplemental  payments,  if  the  Secretary 
deems  them  advisable,  would  have  to  be  provided  for  in  the  regulations 
to  cover  persons  eligible  for  expedited  service  under  section  11(e)  (9) 
of  the  Act  because  of  their  immediate  need  as  defined  in  7  C.F.R.  §§ 
273.2  (i)  (1)  (i)  and  (ii)  and  7  C.F.R.  §  273.10(e)  (3).  This  would  en- 
compass not  only  households  whose  only  income  for  a  month  was  from 
a  terminated  source  (w^ho  might  be  taken  care  of  under  the  third  spe- 
cific exemption  from  pure  retrospectivity) ,  but  also  households  whose 
only  income  is  from  a  new  source  and  is  less  than  $25  oi-  from  both  a 
terminated  and  new  source  but  less  than  $25. 

(6)  Migrant  farmworker  households. — Regardless  of  the  status  of 
their  application  (new  or  continuing)  or  the  existence  or  level  of  any 
income  loss  or  of  the  presence  or  absence  of  any  of  the  other  factors 
triggering  exemption  from  retrospective  budgeting  and  the  provision 
of  exceptions  or  modifications,  including  supplemental  payments,  ap- 
plicant or  participating  migrant  farmworker  households  would  be 
automatically  eligible  for  initial  month  (s)  prospectivity  and  what- 
ever form  exceptions  or  modifications  to  retrospectively  take  for  other 
types  of  households.  The  fundamental  principles  of  retrospectivity 
simply  do  not  work  for  the  migrant  farmworker  households  while 
they  are  in  the  migrant  stream  (they  would  not  be  deemed  to  be 
"migrant"  for  accounting  purposes  during  those  months  of  the  year 
in  which  they  are  living  at  their  home  base  States).  It  would  be  diffi- 
cult indeed  to  link  reports  of  migrant  income  filed  in  October  in  State 
X  with  an  application  for  food  stamp  benefits  in  State  Y  many  miles 
away  in  December.  Given  the  difficulty  if  not  impossibility  of  track- 
ing these  reports  and  matching  the  systems  up  as  well  as  the  numer- 
ous fluctuations  in  fortune  to  which  such  farmworkers  are  inordi- 
nately subject,  such  as  unexpected  changes  in  the  weather,  crop  cycles, 
and  grower  decisions  to  alter  employment  orders,  prospectivity  or 
some  other  non-retrospective  accounting  system  will  have  to  govern 
the  determination  of  the  eligibility  and  benefits  of  "in  stream" 
migrants. 

In  administering  the  current  hybrid  system  of  accounting  in  States 
not  electing  retrospective  budgeting  as  it  applies  to  migrant  farm- 
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worker  households  or  the  exceptions  or  modifications  to  retrospective 
budgeting  in  electing  States,  the  States  must  be  particularly  careful 
to  avoid  the  all-too-prevalent  abuses  of  the  statutory  concept  of  in- 
come "reasonably  anticipated  to  be  received."  This  Committee  has  been 
informed  through  testimony  of  numerous  instances  in  which  local 
food  stamp  certification  officers  have  sought  to  determine  the  availabil- 
ity of  farm  work  in  an  area  by  questioning  local  growers  and,  upon  re- 
ceiving a  favorable  response,  assigned  appropriate  wage  rates  to  these 
phantom  potential  jobs  for  purposes  of  attributing  that  income  to  an 
applicant  or  recipient  farmworker  household  in  this  case  (whether 
migrant  or  seasonal).  The  availability  of  a  job  paying  $X  is  not  the 
same  as  the  guaranteed  receipt  of  such  income  such  that  it  qualifies 
under  the  actual  availability  test.  Anticipation  of  income  with  re- 
gard to  farmworkers  has  to  be  handled  cautiously  because  of  the  nu- 
merous occasions  on  which  it  does  not  comport  with  reality  and  no 
income  or  less  income  than  that  which  was  anticipated  be  received  is 
obtained  by  the  household.  The  Committee  expects  the  Secretary  to 
take  appropriate  steps  to  monitor  compliance  with  this  statutory  test 
of  reasonable  anticipation  and  reasonable  ascertainment  of  "income 
that  is  and  will  be  actually  available  to  the  household  for  the  certifica- 
tion period." 

(7)  Catch-all. — The  Commititee,  with  its  list  of  six  specific  exemp- 
tions from  pure  retrospective  budgeting  does  not  intend  to  limit  the 
Secretary's  discretion  by  way  of  regulation  to  expand  the  modifica- 
tions or  exceptions  to  this  method  of  income  calculation  to  encompass 
other  specific  economic  groups  or  classes  of  situations  or  circum- 
stances, however  small  and  isolated,  that  he  deems  to  be  appropriate 
for  such  exemption  because  to  apply  retrospective  budgeting  to  them 
in  a  rigorous  fashion  would  either  be  impracticable  from  an  adminis- 
trative point  of  view  or  would  lead  to  serious  hardship  in  the  form 
of  diminished  food  purchasing  power  in  a  time  of  actual  need.  For  ex- 
ample, retrospective  accounting  and  monthly  reporting  would  not 
apply  to  persons  who,  by  contract  or  self-employment,  derive  their 
annual  earnings  in  less  than  a  year.  Such  persons,  including  farmers 
or  teachers  who  are  paid  over  nine  months  instead  of  twelve,  would 
continue  to  have  their  income  treated  as  under  current  regulations. 
Student  scholarships  and  grants  would  continue  to  be  treated  as  under 
current  regulations. 

Other  self-employed  persons  who  do  earn  income  each  month  also 
present  significant  difficulties  for  the  retrospective  system.  Requiring 
a  report  each  month  of  gross  income,  expenses,  etc.,  would  be  highly 
burdensome  to  food  stamp  offices,  as  well  as  to  the  rest  of  the  caseload 
who  would  find  the  length  of  the  report  form  expanded  to  include 
these  questions.  The  system  is  likely  to  prove  impractical  for  such 
persons.  Their  self -employment  is  best  handled  by  the  maintenance  of 
current  procedures. 

The  Secretary  will  also  need  to  design  special  procedures  for  deal- 
ing with  recurring  lump  sum  income  that  occurs  on  other  than  a 
monthly  basis. 

Finally,  to  help  keep  the  retrospective  system  as  current  as  possible, 
household  circumstances  used  for  matters  other  than  income  should  be 
the  household's  circumstances  as  of  the  end  of  the  budget  month. 
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Where  feasible  the  retrospective  system  should  be  operated  in  a 
fashion  to  promote  coordination  with  retrospective  budgeting  imder 
AFDC.  Nevertheless,  this  may  not  be  done  at  the  expense  of  meeting 
the  requirements  contained  in  the  Act  or  this  report  and  may  not  be 
done  in  such  a  fashion  as  to  undermine  the  basic  principle  of  national 
uniformity  in  the  food,  stamp  program  in  other  respects.  For  example, 
there  would  be  no  change  in  food  stamp  income  or  assets  exclusions 
prescribed  in  section  5  of  the  Act,  nor  any  change  in  the  expedited 
service  requirements  prescribed  by  section  11(e)(9)  of  the  Act. 

4.  PERIODIC  REPORTING 

An  inevitable  concomitant  of  retrospective  accounting  is  a  system 
of  periodic  reporting  of  household  circumstances.  The  committee, 
which,  in  1977,  inserted  in  the  act  a  reporting  requirement  that  only 
covered  certain  changes  in  income  or  household  circumstances  deemed 
necessary  by  the  Secretary  to  assure  accurate  eligibility  and  benefit 
determinations  rather  than  all  such  circumstances,  section  6(c),  has 
decided  to  expand  that  reporting  requirement  in  light  of  the  advent 
of  retrospective  accounting  and  the  need  for  more  timely,  regular  in- 
formation to  minimize  errors.  The  new  mandate  to  report  would  em- 
brace periodic  reports  of  all  circumstances  by  special  categories  of 
households  determined  by  the  Secretary  in  States  that  elect  to  imple- 
ment retrospective  budgeting,  if  the  States  decided  to  require  the 
filing  of  such  reports. 

Although  retrospective  accounting  and  periodic  (mostly  monthly) 
reporting  constitute  separate  sections  of  the  bill,  they  actually  are 
designed  to  operate  together  as  a  system.  This  system  must  function 
in  accordance  with  standards  prescribed  by  the  Secretary.  While  pe- 
riodic-retrospective systems  may  be  able  to  reduce  errors  if  run  prop- 
erly, they  may  also  adversely  harm  households,  unnecessarily  increase 
administrative  costs,  and  possibly  increase  errors  if  handled  poorly. 
It  is  essential,  therefore,  that  States  receive  prior  approval  from  the 
Secretary  for  a  periodic-retrospective  system  that  meets  the  Secretary's 
standards,  before  the  State  begins  to  operate  such  a  system. 

Di^spite  the  underlying  requirement  of  national  uniformity  in  eli- 
gibility criteria  that  governs  factors  of  disqualification,  the  committee 
would  also  extend  the  option  to  impose  periodic  reporting  on  the  same 
household  categories  to  any  State  that  so  desires  in  accordance  with 
the  Secretary's  standards,  even  if  such  a  State  budgets  prospectively. 
Finally,  every  other  household  not  covered  by  the  new  periodic  report- 
ing requirement  (at  State  election — either  of  retrospective  budgeting 
or  of  periodic  reporting  per  se)  would  be  subject  to  the  existing 
"changes  only"  reporting  regulations,  7  C.F.R.  §  273.12,  unless  the 
changes  to  be  reported  were  already  included  in  a  non-monthly  periodic 
report. 

The  current  requirements  for  reporting  forms — that  they  be  designed 
or  approved  by  the  Secretary  and  contain,  in  prominent  and  bold 
face  lettering,  an  understandable  description  of  the  act's  civil  and 
criminal  provisions  and  penalties — would  continue  to  be  applicable  to 
all  forms  required  under  the  revised  act,  whether  periodic  or  not.  While 
States  could  choose  to  obtain  some  periodic  reports  either  by  opting 
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for  retrospective  budgeting  or,  despite  retaining  prospective  account- 
ing, by  obtaining  the  Secretary's  approval  for  requiring  such  reports 
from  the  same  categories  of  households  subject  to  periodic  reporting 
in  retrospective  budgeting  States,  they  could  not  impose  any  other  par- 
ticipating households.  That  power  continues  to  be  denied  to  them  in 
a  uniform  system.  The  Secretary  would  retain  his  unqualified  authority 
to  approve  the  categories  of  households  required  to  report  periodically 
to  any  State,  to  approve  the  periods  for  which  such  reports  would  be 
required,  to  permit  or  not  to  permit  prospective  budgeting  States  to 
require  the  same  reports  from  the  same  categories  of  households,  to 
design  or  approve  all  reporting  forms  in  accordance  ^vith  the  mini- 
mal statutory  specifications  and  any  further  information  he  chooses 
to  include,  and  to  impose  any  other  requirements  upon  administration 
of  a  periodic  reporting  system  that  he  deems  advisable  to  protect  pro- 
gram integrity  and/or  to  provide  for  household  need. 

The  Secretary's  decision  to  allow  a  State  employing  the  current  in- 
come accounting  method  to  operate  a  periodic  reporting  system  should 
be  predicated  upon  his  considered  conclusion  that  the  State  can  meet 
the  minimum  standards  set  forth  below  and  run  an  efficient  system 
without  harming  eligible  households.  The  Secretary  should  be  guided 
in  his  determinations  as  to  the  coverage  and  frequency  of  periodic 
reporting  in  retrospective  accounting  and  approved  hybrid  prospective 
accounting  States  by  the  Committee's  desire  to  have  eligibility  and 
benefit  levels  reflect  actual  household  circumstances  as  quickly  and 
accurately  as  possible  and,  at  the  same  time,  to  minimize  the  burden- 
some flow  of  paper  which  could  well  prove  more  hindrance  than  help 
in  cutting  costs  and  reducing  error. 

Accordingly,  the  Secretary  would  be  expected  to  require  only  those 
households  whose  circumstances  that  affect  eligibility  or  benefit  levels 
are  likely  to  change  to  submit  periodic  reports.  He  would  specifically 
exclude  from  such  a  requirement  households  consisting  entirely  of  un- 
employable or  disabled  or  elderly  persons,  who  have  very  stable  income 
and  the  likelihood  of  stability  "^as  well  in  such  factors  as  deductions 
and  household  com])osition.  Thus,  SSI  or  social  security  beneficiaries 
or  recipients  of  pensions  would  be  exempt  from  periodic  reporting. 

Similarly,  non-elderly  households  ought  not  to  have  to  report  peri- 
odically if  they  had  either  long-term,  stable  or  readily  predictable 
earned  income  or  no  earned  income  but  stable  unearned  income  and, 
in  either  event,  relatively  fixed  deductions  in  households  of  relatively 
fixed  size.  The  categories  of  households  exempt  from  periodic  report- 
ing should  include,  at  a  minimum,  the  types  of  households  eligible  for 
certification  periods  of  six  months  or  more  under  section  3(c)  of  the 
Act  and  8  C.F.R.  §  273.10(f)  (4)-(6),  residents  of  druo:  or  alcoholic 
treatment  centers,  and  migrant  farmworkers.  The  goal  should  be  to 
exempt  as  many  categories  of  households  as  possible  from  periodic 
reporting  consistent  with  reducing  the  prospects  of  error  in  eligibility 
and  benefit  determination.  For  purposes  of  conformity,  with  the 
AFDC  program  and  administrative  efficiency.  States  should  be  able  to 
elect  to  cover  only  the  AFDC  portion  of  their  food  stamp  caseload  in 
their  periodic  reporting  system. 

The  normal  reporting  period  for  those  required  to  report  should  be 
monthly,  as  in  the  tests  now  being  conducted  by  HEW  and  in  regular 
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program  administration  in  nearly  ten  States.  See  45  C.F.R.  §  233.28. 
Reports  on  a  less  frequent  basis,  perhaps  bimonthly  or  quarterly, 
should  apply  to  those  households  subject  to  some,  but  not  frequent, 
significant  changes  in  income  or  household  status.  In  any  event,  the 
periods  assigned  or  approved  by  the  Secretary  should  parallel  those 
utilized  by  HEW  for  comparable  categories  of  households,  wherever 
feasible,  to  assure  compatible  reporting  systems  between  AFDC  and 
food  stamps.  If  any  household  is  required  to  submit  periodic  reports 
less  often  than  monthly,  it  would  be  required  to  comply  as  well  with 
the  existing  requirement  on  reporting  changes  as  they  occur  so  long 
as  the  changes  did  not  take  place  in  the  month  in  which  the  regular 
periodic  report  was  mandated. 

Perhaps  the  most  critical  component  of  this  new  periodic  reporting 
requirement  is  the  development  of  clear,  reasonable,  and  consistently 
applied  rules  as  to  the  content  and  completeness  of  the  reports,  the 
timeliness  of  their  filing,  the  aid  and  protections  to  be  offered  house- 
holds ill-equipped  to  deal  with  such  a  system,  the  State's  responsive 
treatment  of  the  reports  in  providing  allotments,  and  the  procedures 
for  handling  benefits  in  the  face  of  failure  fully  to  comply  with  the 
governing  periodic  reporting  requirements. 

The  committee  contemplates  that  the  reporting  forms  would  be 
focused  on  requesting  only  that  infoi-mation  needed  to  determine  if 
a  chanoe  in  income,  deductions,  or  circumstances  affecting  the  fact  or 
level  of  participation  had  occurred  and,  further,  that  such  forms 
would  be  couched  in  simple,  comprehensible  English,  with  appro- 
priate bilingual  forms  where  bilingual  certification  materials  are  re- 
quired pursuant  to  7  C.F.R.  §  272.4(c)  (3). 

The  Secretary  is  expected  to  establish  standards  that  would  specify 
the  minimum  information  to  be  included  on  the  report  form  limit  the 
additional  information  that  may  be  included  on  the  form,  set  forth 
the  documentation  (if  any)  required  to  accompany  the  form,  and 
mandate  the  explanatory  material  to  be  provided.  The  form  should 
not  seek  information  on  unnecessary  items,  such  as  excluded  income, 
excluded  resources,  or  resource  changes  within  $1,750.  The  goal  must 
be  to  keep  the  form  as  short  and  simple  as  possible.  Studies  have 
demonstrated  that  complex  forms  which  recipients  cannot  under- 
stand are  a  significant  cause  of  error  in  public  assistance  programs. 

The  forms  themselves  should  explrin  precisely  what  information 
must  be  reported  as  well  as  the  a})plicable  verification  requirements 
calling  for  the  r.ccompanying  submission  of  documents.  It  is  critically 
important  that  tlie  system  be  explained  as  clearly  p.s  possible  to  appli- 
cant and  participating  houeholds  to  assure  that  the  confusion  in- 
evitably attendant  upon  such  an  inundation  of  forms  and  paper- 
work does  not  result  in  unjust  denial  or  delay  of  benefits  legitimately 
due. 

As  is  the  case  with  monthly  report  forms  in  public  assistance  under 
45  C.F.R.  233.28(a),  the  food  stamp  monthly  report  forms  should 
specify  the  date  by  which  the  State  must  receive  the  form  and  the  con- 
sequences of  a  late  or  incomplete  form  (including  the  potential  for  the 
State's  delaying  or  withholding  benefits  for  a  late  form);  should 
identify  the  person  or  persons  or  office  that  a  recipient  household 
should  contact  to  receive  prompt  answers  to  questions  about  informa- 
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tion  requested  on  the  form  (incliRling  a  telephone  number  for  this 
purpose)  ;  should  include  a  statement  for  the  household's  signature 
indicating  that  the  household  understands  that  the  information  it  is 
providing  could  result  in  benefit  changes,  including  reduction  or  termi- 
nation ;  should  advise  the  liousehold  when  supplemental  stamps  would 
be  available  and  the  proper  procedures  for  initiating  a  request  for  such 
stamps;  and  should  advise  the  household  of  its  right  to  request  and 
receive  a  fair  hearing  on  any  decrease  or  terriiination  of  benefits  or  any 
denial  of  supplemental  benefits. 

The  reports  should  be  considered  complete  if  they  are  signed  and 
contain  sufficient  information  to  enable  certification  officials  to  deter- 
mine the  household's  eligibility  and  allotment  value.  The  Secretary 
shall  establish  standards  for  completeness.  Thus,  submitted  forms 
should  not  be  rejected  and  benefits  terminated  or  reduced  because  the 
report  does  not  have  the  address  of  the  sender  from  whom  it  was  mailed 
or  has  one  or  more  blank  spaces,  when  the  missing  information  has  no 
potential  impact  w^hatever  on  eligibility  or  benefit  levels.  HEW  applies 
a  similar  rule  in  connection  with  the  completeness  of  AFDC  monthly 
reports.  45  C.F.R.  238.28(c).  The  Secretary  should  develop  regulations 
that  require  States  to  act  affirmatively  to  assist  liouseholds  that  miss 
the  filing  date  or  file  an  incomplete  report  because  they  have  difficulty 
understanding  or  dealing  with  the  form.  This  w^ould  enable  reports 
with  missing  or  insufficient  verification  to  be  treated  as  complete,  sub- 
ject, of  course,  to  recovery  of  overpayments,  in  order  to  avoid  a  delay 
in  the  receipt  of  benefits  when  complete  verification  could  not  be  ob- 
tained in  time.  The  exceedingly  tight  time  frame  betw^een  receipt  of 
the  report  and  disbursement  of  benefits  (inevitably  considerably  less 
than  30  and,  more  likely,  20  days)  renders  stringent  enforcement  of  a 
verification  reporting  requirement  exceedingly  burdensome  to  a  recipi- 
ent household  whose  eligibility  has,  until  the  report,  already  been  veri- 
fied in  accordance  with  regulations  as  of  original  certification.  Thus, 
no  form  should  be  judged  incomplete  for  failure  to  furnish  supporting 
documentation,  unless  the  State  has  other  evidence  that  the  data  pro- 
vided in  the  form  by  the  household  are  so  incorrect  as  to  affect  eligi- 
bility of  benefits. 

States  must  also  establish  procedures  to  deal  with  households  whose 
report  is  incomplete  or  raises  questions.  Such  households  must  not  be 
ol lowed  to  fall  through  the  cracks  or  have  benefits  delayed.  States 
should  be  required  to  act  promptly  when  questions  are  raised  by  a 
form. 

The  reports  should  be  deemed  to  be  timely  filed  so  long  as  they  are 
submitted  and  received  by  the  State  within  a  reasonable  pei-iod  of  time 
(10  days  should  qualify)  from  the  date  the  report  form  was  first 
mailed  to  the  participating  household  or  the  end  of  the  n^onth  covered 
l)y  the  report,  whichever  is  later,  with  the  State  to  record  the  date  of 
the  report's  receipt.  Every  recipient  household  would  have  to  await  the 
eiid  of  the  month  before  completing  the  form,  so  tolling  the  running  of 
pny  time  limit  at  least  until  then  is  critical.  As  long  as  10  days  for 
completion  of  the  form,  mailing,  and  receipt  appears  to  be  reasonable 
under  most  circumstances.  Where  dela}^  is  related  to  postal  delay  (un- 
usual gap  between  postmark  and  the  recorded  date  of  receipt")  or  the 
particular  recipient  housoliold's  temporary  illness  or  need  for  help 
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ill  filling  out  the  form  in  accordance  with  the  mandated  special  pro- 
cedures for  handling  filings  by  those  personally  unable  to  fill  out  the 
forms,  the  mandatory  10-day  extension  period  on  the  deadline  dis- 
cussed below  should  suffice  to  remedy  the  delay  problem. 

To  insure  the  prompt  return  of  reports  the  Committee  directs  the 
Secretary  to  furnish  recipient  households  with  postage  prepaid  ad- 
dressed envelopes  together  with  the  requisite  forms  sufficiently  in  ad- 
vance of  the  requisite  reporting  date  to  permit  timely  compliance. 
HEW  requires  States  to  provide  a  stamped  self-addressed  envelope  for 
use  by  each  AFDC  recipient  in  returning  each  AFDC  monthly  report. 
45  C.F.K.  233.28(d). 

The  Secretary  would  be  required  to  promulgate  regulations  setting 
forth  special  procedures  that  the  States  must  adopt  to  aid  recipient 
households  ill-equipped  to  submit  periodic  reports  on  their  own  be- 
cause all  adult  members  are  illiterate  or  less  than  illiterate,  but  in- 
sufficiently trained  in  reading  or  writing  skills  to  understand  and  re- 
spond to  the  form,  or  mentally  or  physically  handicapped  in  such  a 
w^ay  as  to  be  unable  successfully  to  cope  with  the  form.  Such  house- 
holds should  be  identified  as  of  the  time  of  initial  application  and 
specially  dealt  with  thereafter  by  way  of  providing  them  with  ap- 
propriate help  to  assure  the  availability  of  the  requisite  information 
from  them.  Such  procedures  could  include  resort  to  authorized  repre- 
sentatives or  home  visits  or  telephone  calls  in  lieu  of  a  report.  Again, 
the  point  of  requiring  a  form  is  not  to  place  another  hurdle  in  the 
path  of  participation  by  eligible  households,  but  to  reduce  erroneous 
eligibility  determinations  and  under-  or  overissuances.  The  committee 
wants  the  Secretary  to  assure  that  the  States  take  maximum  efforts  to 
prevent  any  household  from  having  its  benefits  terminated  or  reduced 
because  of  its  inability,  rather  than  its  unwillingness,  to  prepare  and 
file  the  requisite  reports.  HEW  already  follows  such  an  approach  with 
AFDC  monthly  reporting.  45  C.F.K".  233.28(e). 

Each  State  would  have  to  furnish  every  reporting  household  with 
its  allotment  revised  (or  not,  if  unnecessary)  to  reflect  the  reported 
information  within  30  days  of  the  close  of  the  month  covered  by  that 
report,  although  the  Secretary  could  promulgate  standards  in  the 
form  of  regulations  for  extending  that  date  of  allotment  receipt  be- 
yond 30  days  when  necessary  to  accommodate  late  recipient  filing  or 
other  objective  administrative  factors  other  than  State  inefficiency 
in  report  processing.  A  determination  of  administrative  necessity  in  a 
particular  State  for  noncompliance  with  the  30-day  standard  should 
be  made  on  narrow  grounds,  such  as  the  need  to  stagger  authorization 
to  purchase  card  mailings  in  an  urban  area.  This  provision  should 
serve  to  keep  the  time  gap  between  the  household's  circumstances  and 
receipt  of  the  allotment  reflecting  those  (new)  circumstances  as  short 
as  possible.  This  prompt  processing  standard  would,  if  properly  ob- 
served and  enforced,  help  alleviate  the  potential  problem  of  an  overlap 
between  the  date  of  eligibility  notification  and  the  date  for  monthly 
reporting  such  that  a  monthly  reporting  household  would  have  to  file 
a  report  before  it  knew  whether  or  not  it  was  eligible  in  the  first  place. 
Indeed,  no  monthly  report  could  be  sent  to  any  initially  applying 
household  any  earlier  than  the  date  on  which  the  notice  of  their  eligi- 
bility was  sent. 
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When  the  timely,  completed  report  resulted  in  no  change  in  the 
household's  benefit  status,  the  State  would  be  expected  to  provide  bene- 
fits in  accordance  with  the  usual  processing  standards,  and  when  the 
report  resulted  in  any  change  in  eligibility  or  benefit  levels,  to  notify 
the  recipient  household  of  the  changes  and  the  reasons  for  them  in 
accordance  with  the  existing  notice  requirements,  with  such  notice  re- 
ceived no  later  than  receipts  of  benefits,  if  any. 

Finally,  the  Secretary  .would  have  to  establish  regulations  setting 
forth  a  particular  household's  procedural  protections  in  the  periodic 
reporting  system  should  it  fail  fully  to  comply  Vv'ith  applicable  report- 
ing requirements.  Each  State  would  have  to  furnish  all  households 
subject  to  the  reporting  requirement  with  a  prompt  notice  of  any  fail- 
ure to  satisfy  that  requirement  whether  because  the  filed  report  was 
allegedly  incomplete  or  late. 

Nor,  as  indicated  above,  could  notice  even  be  dispensed  with  when  a 
timely,  complete  report  is  filed.  The  monthly  report  form  could  not  be 
viewed  as  tantamount  to  a  waiver  of  any  notice  rights  and  acquiescence 
in  termination  or  reduction  of  benefits  in  light  of  the  information  fur- 
nished in  the  form.  Recipients  are  rarely  fully  aw^are  of  the  precise 
consequences  on  their  benefits  and  participation  of  all  of  the  informa- 
tion they  supply  on  a  form  and  should  not  be  pressured  into  signing 
any  waiver  of  adjustments  based  upon  such  information.  Because  of 
the  lack  of  full  understanding  and  the  fact  that  the  States  often  mis- 
apply such  information,  the  mere  filing  of  the  form  should  not  be  con- 
strued to  be  a  waiver  of  adequate  and  timely  notice. 

Whatever  notice  is  sent  Avould  have  to  meet  the  standai-ds  of  timeli- 
ness and  adequacy  contained  in  7  C.F.R.  §  273(13)  (a)  and  applicable 
to  all  adverse  action.  In  addition,  notification  either  that  the  repoit 
was  not  forthcoming  on  time  (or  at  all)  or  was  deficient  when  filed 
would  have  to  be  received  by  the  household  10  days  before  the  ex- 
pected benefits  receipt  date  (or  on  or  before  such  date  if  the  State's 
original  filing  deadline  were  within  10  days  of  that  expected  benefits 
receipt  date)  and  would  further  have  to  extend  an  opportunity  to  the 
affected  household  to  cure  either  defect  by  filing  a  satisfactory  i-eport 
within  an  extended  period  of  at  least  10  days,  with  an  accompanying 
warning  that  termination  could  result  from  failure  to  meet  the  new 
deadline.  During  that  extension  period,  no  adverse  action  could  be 
taken  by  the  State,  but  if  the  affected  household  responded  fully 
and/oi-  in  time,  the  defect  would  be  treated  as  cured  and  benefit 
determination  would  proceed  as  promptly  as  possible  in  accordance 
with  standards  set  by  the  Secretary.  This  provision  demanding  notice 
of  failure  to  i-eport  followed  by  adequate  extended  opportunity  to 
repoi-t  will  help  assure  that  households  are  not  automatically  termi- 
i^ated  when  circumstances  beyond  their  control  prevented  them  from 
submittino-  their  reports  on  time  or  a  misunderstanding  of  the  report 
foi  m  prevented  them  fi'om  completing  all  necessary  items  on  the  form. 

Aftei-  the  extension  ]3eriod  ends  and  no  report  or  a  still  insufficient 
report  is  received,  the  State  mav,  if  it  chooses,  terminate  food  stamp 
benefits  to  the  negligent  household  so  long  as  it  sends  an  adequate 
notice  of  tei-mination.  Although  termination  could  take  effect  im- 
mediate! v.  the  affected  household  could  request  a  fair  hearino-  and 
continuation  of  benefits  within  the  allotted  ten  days  of  the  notice,  as 
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under  7  C.F.R.  g  273.15 (k),  at  which  point  the  household's  prior  level 
of  benefits  (before  the  notice  of  adverse  action)  would  be  reinstated 
inunediately  and  continued  until  the  unsuccessful  conclusion  of  the 
hearing  or  until  the  expiration  of  the  household's  certihcation  period 
(now^  to  be  extended  to  from  six  to  twelve  months  for  households 
subject  to  periodic  I'eporting)  without  certification  as  under  7  C.F.R. 

273.14(q)  and  273.15 (k).  The  bill  does,  however,  permit  the  Sec- 
I'etary  to  modify  the  standards  for  filing  an  application  for  recertifi- 
cation  where  administratively  necessary  to  handle  this  provision. 

States  must  establish  procedures  for  promptly  reinstating  house- 
liolds  that  fail  to  submit  the  report  in  a  timely  manner,  but  then  do 
eventually  submit  it  by  the  end  of  the  month  following  the  budget 
month.  Such  households  should  not  be  required  to  begin  a  complete, 
new  application  process  with  up  to  a  30-day  wait  for  benefits.  States 
must  develop  systematic  methods  for  prompt  reinstatement  of  such 
households. 

In  the  event  that  a  timely  and  complete  report  is  field  by  a  reporting 
liousehold  that  leads  the  State  to  reduce  or  terminate  benefits  in  light 
of  the  infoT-mation  furnished  in  the  report,  a  regular  notice  of  adverse 
action  would  have  to  be  given  by  the  i-egular  10-day  period  for  request- 
ing a  heai-ing  and  triggering  immediate  benefit  continuation  up  to  the 
end  of  tlie  applicable  certification  period  or  the  hearing  decision, 
wliichever  occurs  first. 

The  regulations  should  also  take  account  of  special  circumstances 
affecting  the  consequences  of  reporting.  If  a  householld  loses  AFDC 
eligibility  as  a  result  of  a  monthly  report,  but  is  still  eligible  for  food 
stamps,  it  may  not  be  terminated  from  the  program  and  told  to  reapply. 
The  household  must  be  continuously  maintained  on  the  food  stamp 
program  as  long  as  it  remains  eligible. 

In  a  small  number  of  circumstances,  information  may  be  provided 
from  a  third  party  which  is  adverse  to  the  household  but  cannot  be 
verified  in  time  to  meet  a  10-day  adverse  notice  requirement  before 
the  benefit  delivery  date.  In  the  Colorado  monthly  reporting  experi- 
ment, action  on  such  information  was  deferred  until  the  following 
month  to  avoid  compromising  due  process  protections.  The  Secretary 
is  expected  to  establish  this  as  a  national  procedure  in  the  food  stamp 
program. 

The  committee  wishes  to  stress  that  the  combination  of  retrospective 
budoeting  and  monthly  reporting  is  not  necessarily  unresponsive  to 
need,  particularly  in  light  of  the  protective  modifications  and  excep- 
tions to  the  system  that  the  Secretary  is  empowered  to  institute  by  way 
of  regulation.  Recent  data  collected  by  HEW  from  the  monthly  re- 
porting project  it  is  supporting  in  Denver,  Colorado,  indicate  that  the 
combined  system,  when  compared  to  the  old  prospective  system,  yielded 
five  times  as  many  changes  in  client  circumstances  resulting  in  an 
increase  in  welfare  benefits,  but  only  twice  as  many  changes  leading 
to  a  decrease.  Thus,  the  combination,  utilized  by  States  on  a  fully  elec- 
tive basis,  may  well  reduce  the  lags  in  response  time  to  changed  house- 
holds circumstances,  while  benefiting  recipients  and  reducing  errors. 

Nonetheless,  a  periodic  reporting  system  of  the  type  envisioned  in 
this  bill,  with  all  of  its  attendant  regulatory  limitations,  is  obviously 
difficult  to  implement.  States  need  sufficient  lead  time  adequately  to 
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prepare  for  this  change  and  work  with  their  caseloads  to  effectuate  it. 
States  should  allow  a  transition  period  in  which  households  could  pro- 
ceed to  learn  the  system  before  they  are  terminated  for  failure  to  file 
timely  and  complete  reports. 

The  bill  would  make  changes  in  other  portions  of  the  1977  Act  in 
order  to  accommodate  periodic  reporting.  Since  periodic  reporting 
yields  current  information  for  the  purpose  of  determining  continued 
eligibility  and  levels  of  benefits,  it  effectively  satisfies  the  same  pur- 
pose previously  furthered  by  brief  certification  periods.  Therefore,  the 
certification  periods  of  households  required  in  either  retrospective  or 
hybrid  prospective  accounting  States  to  submit  periodic  reports  need 
not  be  as  short  as  before  and,  indeed,  ought  to  be  lengthened  to  at  least 
six  but  no  longer  than  twelve  months  (unless  a  longer  period  was 
determined  to  be  essential  for  coordination  with  the  certification  peri- 
ods for  supplemental  security  income  recipients)  to  eliminate  costly 
and  unnecessary  recertifications  while,  at  the  same  time,  assuming  that 
these  households  are  subject  once  or  twice  a  year  to  a  complete  reexam- 
ination of  their  circumstances. 

In  addition,  the  method  of  handling  income  of  less  than  $30  a  quar- 
ter, which  is  now  excluded  under  section  5(d)  (2)  of  the  act  if  it  is 
received  too  infrequently  or  irregularly  to  be  reasonably  anticipated, 
ought  to  be  changed  as  the  Secretary  so  determines  to  convert  the  dollar 
exclusionary  figure  to  a  monthly  rather  than  a  quarterly  amount  in 
order  to  make  it  easier  for  households  submitting  periodic  reports  to 
determine  when  these  small  amounts  had  to  be  reported.  The  Secretary, 
could,  for  example,  make  the  limit  $10  a  month,  but  he  could  not  so 
adjust  the  monthly  figure  as  to  make  the  amount  excludible  in  any 
quarter  exceed  $30. 

The  last  provision  that  might  be  modified,  if  the  Secretary  deems  it 
advisable,  in  order  to  implement  retrospective  accounting  and  monthly 
reporting  is  the  prescription  of  timeliness  standards  for  handling  re- 
certifications  contained  in  section  11  (e)  (4)  of  the  act.  These  timeliness 
standards  might  not  prove  applicable  under  the  new  system  and  could 
be  changed  so  long  as  the  standards  as  modified  would  still  provide 
households  a  reasonable  opportunity  to  be  notified  of  the  expiration  of 
their  (in  many  instances,  lengthened)  certification  period  and  to  re- 
apply and  would  still  ensure  that  elio^ible  households  that  did  reapply 
experience  no  interruption  in  the  receipt  of  their  benefits.  For  example, 
in  appropriate  months,  the  State  could  send  an  application  rather  than 
a  monthly  report  and  have  the  household  return  in  person  with  the 
application. 

5.  \t:rtfic"atton 

In  the  Food  Stamp  Act  of  1977,  the  Congress  sought  to  simplify 
and  shorten  the  food  stamp  certification  process.  It  mandated  a  uni- 
form national  application  foi-m  in  section  11(e)  (2).  It  insi'sted  upon 
prompt  eligibility  determinations  based  upon  a  unifonn  system  of 
verification  (that  is  the  use  of  third-party  information  or  of  docu- 
mentation to  ascertain  the  accuracy  of  statements  made  on  a  food 
stamp  application)  subject  to  the  control  of  the  Secretary  in  section 
11(e)  (3).  The  object  was  to  balance  concern  for  the  food  needs  of 
eligil)le  applicants,  who  should  be  assured  in  advance  that  their  ap- 
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Anyone  familiar  with  the  American  institution  of  collective  bar- 
gaining- knows  that  strikes  occur  for  many  reasons.  For  example : 

Management  may  decide  it  can  defeat  or  cripple  a  union  and, 
thus,  pushes  the  labor  group  into  one  corner  after  another,  until 
a  strike  occurs. 

Management  and/or  the  union  may  not  want  a  strike,  but  may 
so  miscalculate  in  bargaining  actions  that  a  strike  becomes  in- 
evitable. 

A  union  may  think  it  can  force  demands  on  management  which 
it  cannot  achieve  without  a  strike. 

Management  and  workers  may  have  accunuilated  so  much  bit- 
terness over  the  years  that  the  bargainers  on  both  sides  realize  that 
clearing  the  air  with  a  strike,  allowing  an  emotional  blowotf,  is 
the  best  way  to  improve  the  relationship  and  start  off  on  a  new 
footing. 

A  highly  vocal  minority  in  either  management  or  the  union 
may  push  its  group  into  a  strike  for  some  internal  reason. 

Also,  unions  consider  major  management  contract  proposals  and 
strike  authorizations  in  secret  ballot  votes  of  the  members  involved. 
If  a  strike  is  called,  a  majority  voted  for  it  and  a  minority  against  it. 
It  would  be  particularly  unfair  to  deny  food  stamps  to  involuntary 
strikers  or  strikers  in  a  management-caused  strike. 

Finally,  had  the  pure  bar  carried,  there  would  be  the  anomaly  that 
under  the  food  stamp  laws,  if  a  man  or  other  head  of  the  household 
were  convicted  of  a  felony,  wdiether  it  be  murder,  robbery,  rape,  or 
treason,  and  incarcerated  in  a  penitentiary  for  that  offense,  his  family 
would  still  be  eligible  for  food  stamps.  But,  under  the  amendment,  if  a 
man  were  out  on  strike,  his  family  would  not  be  eligible. 

It  is  not  possible  to  justify  such  discrimination  against  hard  work- 
ing, responsible  citizens. 

D.  The  Certification  Process 

1.  SIMPLE  FORM 

In  section  11  (i)  of  the  Food  Stamp  Act  of  1977,  the  Congress,  seek- 
ing to  streamline  and  render  quick  and  efficient  the  process  by  which 
elderly,  blind,  and  disabled  recipients  of  supplemental  security  income 
(SSI)  apply  for  food  stamps  as  well,  ordered  the  Secretary  and  the 
Secretary  of  Health,  Education,  and  Welfare  to  develop  a  system 
allowing  households  consisting  solely  of  SSI  recipiertts  to  seek  ceiti- 
fication  at  the  same  social  security  office  at  which  they  qualify  for 
SSI  by  filing  a  simplified  affidavit  which  Avould  provide  the  basis  for 
determining  their  eligibility  together  with  information  contained  in 
the  files  of  the  Social  Security  Administration  (SSA).  The  hope  was 
that  this  system  would  lessen  the  significant  burden  of  forcing  SSI 
recipients  to  deal  with  two  different  offices  in  order  to  qualify  for  both 
programs. 

Unfortunately,  the  prospect  that  such  a  shortened  and  simplified 
affidavit  could  be  used  nationwide  by  SSA  for  joint  application  pur- 
poses could  not  be  woi'ked  out  by  the  Department  and  SSA  because 
much  of  the  information  needed  to  determine  food  stamp  eligibility 
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is  not  needed  to  determine  SSI  eligibility,  since  there  are  considerable 
differences  in  income  and  asset  definitions  and  income  and  asset  exclu- 
sion in  the  two  programs.  Thus,  the  affidavit  could  not  be  developed 
as  a  short  form  attached  to  the  SSI  application/redetermination  form. 
It  was  found  to  be  impractical. 

Accordingly,  the  Department  proposed  to  allow  State  agencies  to 
have  the  option  to  use  the  national  food  stamp  application  form  or  a 
comparable  State  foim  no  more  lengtliy  or  complex.  There  will  be  no 
greater  burden  upon  clients  under  this  approach  as  long  as  the  SSI 
caseworker  fills  out  that  application  foi-m  during  the  SSI  intei^v^iew 
and  then  forwards  the  form  to  the  appropi-iate  food  stamp  office.  This 
Committee  wants  to  i-atify  the  Department's  approach  and,  therefore, 
would  change  the  requirement  of  a  ''simplified  affidavit"  to  a  "simple 
application",  which  would  be  no  more  complex  than  the  Department's 
national  food  stamp  application  form. 

2.  DEVIATION  FROM  THE  UNIFORM  APPLICATION  FORM 

The  Committee  believes  that  in  issuing  and  enforcing  regulations 
under  this  Act,  the  Secretary  should  encourage  State  agencies  to 
implement  systems  that  will  provide  for  the  combined  administration 
of  several  public  assistance  programs,  a  policy  already  expressed  in 
section  11  (i)  and  (j)  of  the  Act.  Establishment  of  systems  to  handle 
sevei'al  welfare  programs  will  improve  the  administration  of  those 
programs  in  a  number  of  ways,  including  permitting  recipients  to 
apply  for  benefits  in  several  programs  at  once,  saving  administrative 
costs,  and  reducing  error  rates  in  the  distribution  of  benefits.  The 
Committee  has  already  given  the  Secretary  explicit  authority  to  per- 
mit deviation  from  the  uniform  application  form  in  order  for  a  State 
agency  to  be  able  to  use  a  dual  public  assistance- food  stamp  applica- 
tion form.  See  section  11(e)(2).  The  Committee  expects  that  the 
Secretary  will  use  this  authority  liberally  to  encourage  such  States  as 
California,  Georgia,  New  York,  Illinois,  Louisiana,  North  Carolina, 
Virginia,  Washington,  and  Wisconsin  to  implement  such  systems, 
provided  that  the  systems  comply  with  the  other  provisions  of  the  Act 
witli  respect  to  such  matters  as  expedited  service  for  the  immediately 
needy  and  destitute  under  section  11(e)  (9)  and  prompt  application 
processing  triggered  by  the  filing  of  a  form  that  contains  the  appli- 
cant household's  name,  address,  and  appropriate  signature,,  rather 
than  only  by  the  filing  of  a  completed  form,  which  should  be  allowed 
to  be  filed  on  the  same  day  that  contact  is  made  in  person  with  a  food 
stamp  office.  See  section  11(e)(2)  of  the  Act  and  7  C.F.R.  §273.2. 

■  3.  REPORTING  ILLEGAL  ALIENS 

In  the  Food  Stamp  Ceitification  Handbook  that  was  in  effect  under 
the  1964  Food  Stamp  Act  ceitification  workers  were  instructed  in 
section  2208.9  that : 

"If  in  the  application  process,  it  becomes  known  to  the  State  agency 
that  an  alien  has  entered  or  remained  in  the  United  States  illegally 
and  INS  (Immigration  and  Naturalization  Service)  has  not  declined 
deportation  action,  such  alien  shall  be  promptly  brought  to  the  atten- 
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Mr.  Foley,  from  the  committee  of  conference,  submitted  the 

following 

CONFERENCE  REPORT 

[To  accompany  S.  1309] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  House  to  the  bill  (S.  1309)  to  in- 
crease the  fiscal  year  1979  authorization  for  appropriations  for  the 
food  stamp  program,  and  for  other  purposes,  having  met,  after  full 
and  free  conference,  have  agreed  to  recommend  and  do  recommend 
to  their  respective  Houses  as  follows: 

That  the  Senate  recede  from  its  disagreement  to  the  amendment 
of  the  House  to  the  text  of  the  bill  and  agree  to  the  same  with  an 
amendment  as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  House 
amendment  insert  the  following: 

That  this  Act  may  be  cited  as  the  "Food  Stamp  Act  Amendments  of 
1980'\ 

TITLE  I— REDUCTION  IN  FOOD  STAMP  ERROR  AND  ERA  UD 
AND  REVISION  OF  DEDUCTIONS 

MEALS  IN  SHELTERS  FOR  BATTERED  WOMEN  AND  CHILDREN 

Sec.  101.  (a)  Section  2  of  the  Food  Stamp  Act  of  1977,  is  amended 
by— 

(1)  striking  out  in  clause  (1)  of  subsection  (g)  *'and  (7)''  and 
inserting  in  lieu  thereof  ''(7),  and  (8)') 

(2)  striking  out  in  subsection  (g)  ''and  (7)'^  and  inserting  in 
lieu  thereof 'W; 

(3)  inserting  immediately  before  the  period  at  the  end  of  sub- 
section (g)  the  following:      and  (8)  in  the  case  of  women  and 

(1) 
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The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision. 

(B)  The  House  amendment  also,  effective  October  1,  1981,  ex- 
pands the  existing  excess  medical  expense  deduction  for  the  elder- 
ly, blind,  and  disabled  by  removing  the  threshold  above  which  ex- 
penses are  deductible  (currently  $35  a  month). 

The  Senate  bill  provides  that  the  $35  a  month  threshold  for  the 
excess  medical  expense  deduction  will  be  indexed  semiannually  be- 
ginning July  1,  1979,  according  to  Consumer  Price  Index  changes 
for  items  other  than  food. 

The  Conference  substitute  adopts  the  House  provision,  but  sets 
the  threshold  above  which  such  expenses  are  deductible  at  $25  a 
month.  The  conferees  intend  that  the  deduction  will  be  implement- 
ed together  with  all  other  changes  in  deductions  on  January  1  of 
the  fiscal  year  in  which  it  takes  effect. 

(6)  Medical  deductions  for  the  blind  and  disabled  in  certain  areas 

The  House  amendment,  effective  October  1,  1981,  extends  the 
availability  of  the  excess  medical  expense  deduction  to  blind  or  dis- 
abled persons  (and  their  spouses)  in  Puerto  Rico,  Guam,  and  the 
Virgin  Islands,  when  they  receive  cash  welfare  payments  through 
programs  equivalent  to  the  Supplemental  Security  Income  (SSI) 
program.  [Note:  Existing  law  allows  the  elderly,  and  blind  or  dis- 
abled persons  receiving  Social  Security  payments,  to  claim  the 
excess  medical  expense  deduction  in  these  areas.] 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision.  The  con- 
ferees intend  that  the  deduction  will  be  implemented  together  with 
all  other  changes  in  deductions  on  January  1  of  the  fiscal  year  in 
which  it  takes  effect. 

(7)  Retrospective  accounting 

(A)  The  House  amendment  permits  States  the  option  to  deter- 
mine program  eligibility  and  benefits  by  using  income  received  in  a 
previous  month,  following  standards  prescribed  by  the  Secretary. 
In  the  month  of  application  and  subsequent  months  (as  deter- 
mined by  the  Secretary),  this  retrospective  accounting  system 
would  not  apply,  except  when  a  household  reapplies  within  30  days 
after  the  end  of  a  prior  certification  period.  Modifications  or  excep- 
tions would  be  required  in  the  retrospective  accounting  system  for 
(i)  all  households  experiencing  losses  of  income  of  $50  per  month  or 
more,  or  other  sudden  and  significant  losses  of  income;  (ii)  all 
households  with  new  members;  (iii)  all  households  in  immediate 
need  requiring  expedited  services;  (iv)  migrant  farmworker  house- 
holds; and  (v)  other  classes  of  households  for  whom  the  Secretary 
determines  the  system  would  be  impracticable  to  administer  or  for 
whom  retrospective  accounting  would  cause  serious  hardship. 
[Note:  The  House  report  states  that  the  retrospective  accounting 
option  may  be  exercised  in  some  or  all  project  areas  and  for  certain 
classes  of  households  (defined  by  the  Secretary).] 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provisions. 

(B)  The  House  amendment  requires  the  Secretary  to  consult  with 
the  Secretary  of  Health,  Education,  and  Welfare  in  promulgating 
regulations  governing  income  calculations  for  the  food  stamp  pro- 
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gram  so  that,  whenever  feasible  and  consistent  with  the  applicable 
Acts,  households  receiving  income  from  the  aid  to  families  with  de- 
pendent children  (AFDC)  program  will  have  their  income  calculat- 
ed on  a  consolidated  and  comparable  basis. 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision. 

(8)  Vehicle  use  by  handicapped  household  members 

The  House  amendment  exempts  from  valuation  as  a  household 
resource,  for  purpose  of  the  assets  requirements,  any  vehicle  used 
to  transport  a  disabled  household  member,  regardless  of  the  pur- 
pose of  Such  transportation. 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision  with  a  limi- 
tation that  the  disabled  person  be  physically  disabled  so  that  such 
person  requires  a  vehicle  in  order  to  be  transported. 

(9)  State  option  on  administrative  fraud  hearings 

The  House  amendment  permits  each  State  to  decide  to  proceed 
against  alleged  fraud  in  the  program  either  by  way  of  administra- 
tive fraud  hearings  or  by  way  of  reference  to  appropriate  legal  au- 
thorities for  civil  or  criminal  action,  or  both.  [Note:  The  House 
report  states  that  the  House  amendment  does  not  require  a  State 
to  create  an  administrative  fraud  hearing  system  unless  the  Secre- 
tary finds  that  it  is  not  promptly,  actively,  and  seriously  handling 
fraud  cases  civilly  or  criminally.] 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision. 

(10)  Periodic  reporting 

(A)  the  House  amendment  provides  that  States  electing  to  use  a 
retrospective  accounting  system  shall  require  certain  categories  of 
households  (determined  by  the  Secretary)  to  file  periodic  (normally 
monthly)  reports  of  household  circumstances  following  standards 
prescribed  by  the  Secretary.  Other  States  could  require  periodic  re- 
porting by  the  same  categories  of  households,  with  the  Secretary's 
approval.  Households  that  are  not  required  to  file  periodic  reports 
on  a  monthly  basis  would  be  required  to  report,  on  a  form  designed 
and  approved  by  the  Secretary,  changes  in  income  or  household  cir- 
cumstances that  the  Secretary  deems  necessary  to  assure  accurate 
eligibility  and  benefit  determinations. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(B)  The  House  amendment  provides  that  households  required  to 
file  a  periodic  report,  if  eligible  to  participate  and  if  having  filed  a 
timely  and  complete  report,  shall  receive  their  allotment,  based  on 
the  reported  information  for  a  given  month,  within  30  days  of  the 
end  of  that  month,  unless  the  Secretary  determines  that  a  longer 
period  of  time  is  necessary. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(C)  The  House  amendment  requires  that  there  be  special  proce- 
dures available  for  households  required  to  file  a  periodic  report  if 
all  adult  household  members  are  mentally  or  physically  handi- 
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capped  or  lacking  in  reading  or  writing  skills  rendering  them 
unable  to  fill  out  the  required  forms. 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision. 

(D)  The  House  amendment  provides  that  households  required  to 
file  a  periodic  report  shall  have  a  reasonable  period  of  time  after 
the  close  of  the  month  in  which  to  file  their  reports,  be  afforded 
prompt  notice  of  failure  to  timely  or  completely  file  any  report,  be 
given  an  opportunity  to  cure  that  failure,  and  a  reasonable  oppor- 
tunity to  exercise  their  appeal  rights  under  the  Act. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(E)  The  House  amendment  provides  that  any  periodic  or  other  re- 
ports filed  by  households  shall  be  considered  complete  if,  under 
standards  prescribed  by  the  Secretary,  they  contain  sufficient  infor- 
mation to  enable  determination  of  eligibility  and  benefit  levels. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(F)  The  House  amendment  requires  the  Secretary  to  consult  with 
the  Secretary  of  Health,  Education,  and  Welfare  in  implementing 
the  periodic  reporting  requirements  and,  whenever  feasible,  house- 
holds that  receive  income  under  the  aid  for  families  with  depend- 
ent children  (AFDC)  program  and  that  are  required  to  file  compa- 
rable reports  under  that  program  would  be  provided  the  opportuni- 
ty to  file  reports  at  the  same  time  for  the  purposes  of  both  pro- 
grams. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(G)  The  House  amendment  provides  that  households  required  to 
submit  periodic  reports  are  to  be  given  certification  (of  eligibility) 
periods  of  at  least  6  months,  but  no  longer  than  12  months. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(H)  The  House  amendment  makes  changes  in  other  provisions  of 
the  Food  Stamp  Act  to  conform  them  to  any  retrospective  account- 
ing-periodic reporting  system  by  (ii)  allowing  the  Secretary  to 
modify  the  ''irregular  income"  exclusion;  and  (ii)  allowing  the  Sec- 
retary to  modify  timeliness  standards  for  notices  of  expiration  and 
applying  for  recertification. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(11)  Expansion  of  work  registration  requirement 

The  House  amendment  reduces  the  age  of  a  dependent  child  who 
exempts  his  or  her  parent  or  caretaker  from  the  work  registration 
requirement  from  under  age  12  to  under  age  6. 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  deletes  the  House  provision. 

(12)  Participation  by  striker 

The  House  amendment  specifically  provides  that  no  household 
that  contains  a  person  on  strike  in  a  labor-management  dispute 
shall  be  eligible  to  participate  in  the  food  stamp  program,  unless 

(A)  the  household  was  eligible  to  participate  prior  to  the  strike,  or 

(B)  the  household  otherwise  meets  the  income  qualifications,  assets 
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of  operations,  or  the  Secretary's  standards  for  the  efficient  and  ef- 
fective administration  of  the  Act. 

The  House  amendment  requires  the  Secretary,  if  he  receives  in- 
formation of  such  failure  to  comply  or  determines  that  such  failure 
exists  after  an  investigation  voluntarily  initiated  by  him  or  manda- 
torily initiated  by  him  upon  receipt  of  sufficient  information  evi- 
dencing a  pattern  of  lack  of  compliance,  to  proceed  to  inform  a 
State  of  such  failure  and  allow  the  State  reasonable  time  to  correct 
such  failure.  [Note:  The  House  report  states  that  the  House  amend- 
ment allows  the  State  to  administratively  show  good  cause  for  fail- 
ure to  comply.]  The  House  amendment  further  permits  the  Secre- 
tary, if  the  State  fails  to  undertake  timely  and  appropriate  correc- 
tive action,  to  refer  the  matter  to  the  Attorney  General  for  injunc- 
tive relief  and,  whether  or  not  such  referral  is  made,  to  proceed  to 
withhold  such  administrative  cost-sharing  funds  from  the  State  as 
he  determines  to  be  appropriate. 

The  Senate  bill  contains  no  comparable  provisions. 

The  Conference  substitute  adopts  the  House  provisions  with 
amendments  to  (A)  require  that  the  Secretary  find  that  a  State  has 
failed  without  good  cause  to  comply  with  the  Act,  regulations,  its 
own  plan  of  operations,  or  the  Secretary's  standards  for  the  effi- 
cient and  effective  administration  of  the  Act  before  proceeding  to 
inform  the  State  of  such  failure  and  (B)  entitle  any  State  from 
which  the  Secretary  determines  to  withhold  funds  authorized 
under  sections  16  (a)  and  (c)  of  the  Act  to  subject  the  claim  to  ad- 
ministrative and  judicial  review  in  accordance  with  section  14  of 
the  Act. 

(20)  Social  security  office  application 

The  House  amendment  allows  households  in  which  all  members 
are  supplemental  security  income  recipients  to  apply  to  participate 
in  the  food  stamp  program  by  filling  out  a  simple  application  form, 
either  the  national  food  stamp  application  form  or  a  simple  State 
application  form  of  comparable  length  and  complexity,  rather  than 
the  simplified  affidavit  required  by  existing  law. 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision. 

(21)  Special  financial  audit  review  of  high  participation  States 

The  House  amendment  requires  the  Inspector  General  to  imme- 
diately schedule  a  financial  audit  review  of  a  sample  of  project 
areas  in  any  State  in  which,  in  any  quarter  of  a  fiscal  year,  the 
average  food  stamp  participation  exceeds  60  percent  of  the  total 
State  population,  and  report  his  findings  and  recommendations  to 
the  Congress  within  two  fiscal-year  quarters  thereafter. 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision  with  an 
amendment  to  limit  the  mandatory  auditing  of  any  one  State  by 
the.  Department's  Office  of  Inspector  General  to  one  audit  with  any 
remaining  audits  to  be  at  the  option  of  the  Office  of  Inspector  Gen- 
eral. 
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fy  the  statutory  standards.  The  House  amendment  permits  imposi- 
tion of  reductions  or  claims  to  be  avoided  by  showing  of  good  cause 
for  failure  to  meet  the  standards  and  would  subject  a  claim  for  a 
payment  by  the  Secretary  under  this  section  to  administrative  and 
judicial  review. 

The  House  amendment  requires  the  Secretary  to  conduct  a  study 
to  determine  whether  it  would  be  feasible  to  include  invalid  deci- 
sions denying  eligibility  in  the  calculation  of  each  State's  payment 
error  rate  and  the  national  standards. 

The  Senate  bill  conatains  no  comparable  provisions. 

The  Conference  substitute  adopts  the  House  provisions  with  the 
understanding  that  the  showing  of  good  cause  for  failure  to  meet 
the  standards  that  a  State  may  make  shall  include  sudden  and  un- 
anticipated workload  increases  or  confusion  attributable  to  signifi- 
cant changes  in  Federal  regulations. 

(25)  Disclosure  provisions 

The  House  amendment  required  the  disclosure  of  certain  income 
tax  information  in  the  files  of  the  Social  Security  Administration 
and  certain  wage  and  unemplo3mient  insurance  (UI)  information  in 
the  records  of  State  UI  agencies  to  the  Department  and  State  food 
stamp  agencies  only  for  the  purpose  of,  and  to  the  extent  necessary 
for,  determining  a  person's  eligibility  for  food  stamps.  The  House 
amendment  requires  that  tax  return  information  be  disclosed  in  ac- 
cordance with  the  procedures,  conditions  and  safeguards  specified 
in  section  6103  of  the  Internal  Revenue  Code.  The  House  amend- 
ment, effective  January  1,  1983,  further  provides  that  as  a  condi- 
tion of  receipt  of  its  Federal  UI  administrative  grant,  each  State  UI 
agency  would  have  to  make  available,  under  procedures  and  safe- 
guards to  be  established  by  the  Secretary  of  Labor,  information  in 
its  records  pertaining  to  an  individual's  wages,  home  address,  UI 
eligibility,  and  offers  of  employment. 

The  Senate  bill  contains  no  comparable  provisions. 

The  Conference  substitute  adopts  the  House  provisions. 

(26)  Payment  of  certain  legal  fees 

The  House  amendment  permits  the  use  of  program  funds  to  pay 
for  the  employment  of  counsel,  court  costs,  bail,  and  other  inciden- 
tal defense  expenses  on  behalf  of  the  Department's  officers  and  em- 
ployees involved  as  parties  in  judicial  or  administrative  proceed- 
ings arising  directly  out  of  the  performance  of  their  duties  under 
the  food  stamp  program. 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision. 

(27)  Continuation  of  cash-out  pilot  projects 

The  House  amendment  requires  continuation  of  pilot  projects  in- 
volving the  payment  of  the  value  of  allotments  in  cash  to  eligible 
households  all  of  whose  members  are  either  65  years  of  age  or 
older  or  who  participate  in  the  supplemental  security  income  pro- 
gram for  an  additional  6  months  beyond  their  scheduled  termina- 
tion date  (March  31,  1981)  until  October  1,  1981,  should  legislation 
be  enacted  before  March  31,  1981,  that  universally  cashes  out  food 
stamps  for  certain  SSI  beneficiaries  effective  October  1,  1981. 

The  Senate  bill  contains  no  comparable  provision. 
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Mr.  McGovERN,  from  the  Committee  on  Agriculture,  Nutrition,  and 
Forestry,  submitted  the  following 

REPORT 
together  with 
MINORITY  VIEWS 
[To  accompany  S.  1309] 

The  Committee  on  Agriculture,  Nutrition,  and  Forestry,  to  which 
was  referred  the  bill  (S.  1309)  to  increase  the  fiscal  year  1979  authori- 
zation for  appropriations  for  the  food  stamp  program,  having  con- 
sidered the  same,  reports  favorably  thereon  with  an  amendment  and 
an  amendment  to  the  title  and  recommends  that  the  bill  as  amended  do 
pass. 

Short  Explanation 
I 

S.  1309,  as  amended  by  the  Committee,  would — 

(1)  increase  the  fiscal  year  1979  authorization  for  appropria- 
tions for  the  food  stamp  program  by  $620  million  (from  $6,158,- 
900,000  to  $6,778,900,000 ) ; 

(2)  eliminate  the  authority  allowing  for  carryover  of  unex- 
pended funds  from  one  fiscal  year  to  the  next ; 

(3)  allow  the  elderly  and  the  disabled  to  deduct  (A)  medical 
expenses  over  $35  per  month  and  (B)  shelter  expenses  over  50 
percent  of  income,  to  the  extent  incurred ;  and 

(4)  permit  the  Secretary  to  make  reductions  in  the  value  of 
food  stamp  allotments  on  other  than  a  pro  rata  basis  if  such 
action  becomes  necessary  due  to  any  insufficiency  of  appropriated 
funds. 


(1) 


No  material  re  social  security  in  this  report. 
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Mr.  Talmadge,  from  the  committee  of  conference,  submitted  the 

following 

CONFERENCE  REPORT 

[To  accompany  S.  1309] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  House  to  the  bill  (S.  1309)  to  in- 
crease the  fiscal  year  1979  authorization  for  appropriations  for  the 
food  stamp  program,  and  for  other  purposes,  having  met,  after  full 
and  free  conference,  have  agreed  to  recommend  and  do  recommend 
to  their  respective  Houses  as  follows: 

That  the  Senate  recede  from  its  disagreement  to  the  amendment 
of  the  House  to  the  text  of  the  bill  and  agree  to  the  same  with  an 
amendment  as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  House 
amendment  insert  the  following: 

That  this  Act  may  be  cited  as  the  "Food  Stamp  Act  Amendments  of 
1980'\ 

TITLE  I— REDUCTION  IN  FOOD  STAMP  ERROR  AND  ERA  UD 
AND  REVISION  OF  DEDUCTIONS 

MEALS  IN  SHELTERS  FOR  BATTERED  WOMEN  AND  CHILDREN 

Sec.  101.  (a)  Section  3  of  the  Food  Stamp  Act  of  1977,  is  amended 
by— 

(1)  striking  out  in  clause  (1)  of  subsection  (g)  ''and  (7)''  and 
inserting  in  lieu  thereof  '\7),  and  (8)') 

(2)  striking  out  in  subsection  (g)  ''and  (7)''  and  inserting  in 
lieu  thereof  "(7)') 

(3)  inserting  immediately  before  the  period  at  the  end  of  sub- 
section (g)  the  following:  ",  and  (8)  in  the  case  of  women  and 


(1) 
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The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision. 

(B)  The  House  amendment  also,  effective  October  1,  1981,  ex- 
pands the  existing  excess  medical  expense  deduction  for  the  elder- 
ly, blind,  and  disabled  by  removing  the  threshold  above  which  ex- 
penses are  deductible  (currently  $35  a  month). 

The  Senate  bill  provides  that  the  $35  a  month  threshold  for  the 
excess  medical  expense  deduction  will  be  indexed  semiannually  be- 
ginning July  1,  1979,  according  to  Consumer  Price  Index  changes 
for  items  other  than  food. 

The  Conference  substitute  adopts  the  House  provision,  but  sets 
the  threshold  above  which  such  expenses  are  deductible  at  $25  a 
month.  The  conferees  intend  that  the  deduction  will  be  implement- 
ed together  with  all  other  changes  in  deductions  on  January  1  of 
the  fiscal  year  in  which  it  takes  effect. 

(6)  Medical  deductions  for  the  blind  and  disabled  in  certain  areas 

The  House  amendment,  effective  October  1,  1981,  extends  the 
availability  of  the  excess  medical  expense  deduction  to  blind  or  dis- 
abled persons  (and  their  spouses)  in  Puerto  Rico,  Guam,  and  the 
Virgin  Islands,  when  they  receive  cash  welfare  payments  through 
programs  equivalent  to  the  Supplemental  Security  Income  (SSI) 
program.  [Note:  Existing  law  allows  the  elderly,  and  blind  or  dis- 
abled persons  receiving  Social  Security  payments,  to  claim  the 
excess  medical  expense  deduction  in  these  areas.] 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision.  The  con- 
ferees intend  that  the  deduction  will  be  implemented  together  with 
all  other  changes  in  deductions  on  January  1  of  the  fiscal  year  in 
which  it  takes  effect. 

(7)  Retrospective  accounting 

(A)  The  House  amendment  permits  States  the  option  to  deter- 
mine program  eligibility  and  benefits  by  using  income  received  in  a 
previous  month,  following  standards  prescribed  by  the  Secretary. 
In  the  month  of  application  and  subsequent  months  (as  deter- 
mined by  the  Secretary),  this  retrospective  accounting  system 
would  not  apply,  except  when  a  household  reapplies  within  30  days 
after  the  end  of  a  prior  certification  period.  Modifications  or  excep- 
tions would  be  required  in  the  retrospective  accounting  system  for 
(i)  all  households  experiencing  losses  of  income  of  $50  per  month  or 
more,  or  other  sudden  and  significant  losses  of  income;  (ii)  all 
households  with  new  members;  (iii)  all  households  in  immediate 
need  requiring  expedited  services;  (iv)  migrant  farmworker  house- 
holds; and  (v)  other  classes  of  households  for  whom  the  Secretary 
determines  the  system  would  be  impracticable  to  administer  or  for 
whom  retrospective  accounting  would  cause  serious  hardship. 
[Note:  The  House  report  states  that  the  retrospective  accounting 
option  may  be  exercised  in  some  or  all  project  areas  and  for  certain 
classes  of  households  (defined  by  the  Secretary).] 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provisions. 

(B)  The  House  amendment  requires  the  Secretary  to  consult  with 
the  Secretary  of  Health,  Education,  and  Welfare  in  promulgating 
regulations  governing  income  calculations  for  the  food  stamp  pro- 
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gram  so  that,  whenever  feasible  and  consistent  with  the  appUcable 
Acts,  households  receiving  income  from  the  aid  to  families  with  de- 
pendent children  (AFDC)  program  will  have  their  income  calculat- 
ed on  a  consolidated  and  comparable  basis. 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision. 

(8 J  Vehicle  use  by  handicapped  household  members 

The  House  amendment  exempts  from  valuation  as  a  household 
resource,  for  purpose  of  the  assets  requirements,  any  vehicle  used 
to  transport  a  disabled  household  member,  regardless  of  the  pur- 
pose of  Such  transportation. 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision  with  a  limi- 
tation that  the  disabled  person  be  physically  disabled  so  that  such 
person  requires  a  vehicle  in  order  to  be  transported. 

(9)  State  option  on  administrative  fraud  hearings 

The  House  amendment  permits  each  State  to  decide  to  proceed 
against  alleged  fraud  in  the  program  either  by  way  of  administra- 
tive fraud  hearings  or  by  way  of  reference  to  appropriate  legal  au- 
thorities for  civil  or  criminal  action,  or  both.  [Note:  The  House 
report  states  that  the  House  amendment  does  not  require  a  State 
to  create  an  administrative  fraud  hearing  system  unless  the  Secre- 
tary finds  that  it  is  not  promptly,  actively,  and  seriously  handling 
fraud  cases  civilly  or  criminally.] 

The  Senate  bill  contr  ns  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision. 

(10)  Periodic  reporting 

(A)  the  House  amendment  provides  that  States  electing  to  use  a 
retrospective  accounting  system  shall  require  certain  categories  of 
households  (determined  by  the  Secretary)  to  file  periodic  (normally 
monthly)  reports  of  household  circumstances  following  standards 
prescribed  by  the  Secretary.  Other  States  could  require  periodic  re- 
porting by  the  same  categories  of  households,  with  the  Secretary's 
approval.  Households  that  are  not  required  to  file  periodic  reports 
on  a  monthly  basis  would  be  required  to  report,  on  a  form  designed 
and  approved  by  the  Secretary,  changes  in  income  or  household  cir- 
cumstances that  the  Secretary  deems  necessary  to  assure  accurate 
eligibility  and  benefit  determinations. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(B)  The  House  amendment  provides  that  households  required  to 
file  a  periodic  report,  if  eligible  to  participate  and  if  having  filed  a 
timely  and  complete  report,  shall  receive  their  allotment,  based  on 
the  reported  information  for  a  given  month,  within  30  days  of  the 
end  of  that  month,  unless  the  Secretary  determines  that  a  longer 
period  of  time  is  necessary. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(C)  The  House  amendment  requires  that  there  be  special  proce- 
dures available  for  households  required  to  file  a  periodic  report  if 
all  adult  household  members  are  mentally  or  physically  handi- 
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capped  or  lacking  in  reading  or  writing  skills  rendering  them 
unable  to  fill  out  the  required  forms. 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision. 

(D)  The  House  amendment  provides  that  households  required  to 
file  a  periodic  report  shall  have  a  reasonable  period  of  time  after 
the  close  of  the  month  in  which  to  file  their  reports,  be  afforded 
prompt  notice  of  failure  to  timely  or  completely  file  any  report,  be 
given  an  opportunity  to  cure  that  failure,  and  a  reasonable  oppor- 
tunity to  exercise  their  appeal  rights  under  the  Act. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(E)  The  House  amendment  provides  that  any  periodic  or  other  re- 
ports filed  by  households  shall  be  considered  complete  if,  under 
standards  prescribed  by  the  Secretary,  they  contain  sufficient  infor- 
mation to  enable  determination  of  eligibility  and  benefit  levels. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(F)  The  House  amendment  requires  the  Secretary  to  consult  with 
the  Secretary  of  Health,  Education,  and  Welfare  in  implementing 
the  periodic  reporting  requirements  and,  whenever  feasible,  house- 
holds that  receive  income  under  the  aid  for  families  with  depend- 
ent children  (AFDC)  program  and  that  are  required  to  file  compa- 
rable reports  under  that  program  would  be  provided  the  opportuni- 
ty to  file  reports  at  the  same  time  for  the  purposes  of  both  pro- 
grams. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(G)  The  House  amendment  provides  that  households  required  to 
submit  periodic  reports  are  to  be  given  certification  (of  eligibility) 
periods  of  at  least  6  months,  but  no  longer  than  12  months. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(H)  The  House  amendment  makes  changes  in  other  provisions  of 
the  Food  Stamp  Act  to  conform  them  to  any  retrospective  account- 
ing-periodic reporting  system  by  (ii)  allowing  the  Secretary  to 
modify  the  ''irregular  income"  exclusion;  and  (ii)  allowing  the  Sec- 
retary to  modify  timeliness  standards  for  notices  of  expiration  and 
appljdng  for  recertification. 

The  Senate  bill  contains  no  comparable  provision. 
The  Conference  substitute  adopts  the  House  provision. 

(11)  Expansion  of  work  registration  requirement 

The  House  amendment  reduces  the  age  of  a  dependent  child  who 
exempts  his  or  her  parent  or  caretaker  from  the  work  registration 
requirement  from  under  age  12  to  under  age  6. 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  deletes  the  House  provision. 

(12)  Participation  by  striker 

The  House  amendment  specifically  provides  that  no  household 
that  contains  a  person  on  strike  in  a  labor-management  dispute 
shall  be  eligible  to  participate  in  the  food  stamp  program,  unless 

(A)  the  household  was  eligible  to  participate  prior  to  the  strike,  or 

(B)  the  household  otherwise  meets  the  income  qualifications,  assets 
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of  operations,  or  the  Secretary's  standards  for  the  efficient  and  ef- 
fective administration  of  the  Act. 

The  House  amendment  requires  the  Secretary,  if  he  receives  in- 
formation of  such  failure  to  comply  or  determines  that  such  failure 
exists  after  an  investigation  voluntarily  initiated  by  him  or  manda- 
torily initiated  by  him  upon  receipt  of  sufficient  information  evi- 
dencing a  pattern  of  lack  of  compliance,  to  proceed  to  inform  a 
State  of  such  failure  and  allow  the  State  reasonable  time  to  correct 
such  failure.  [Note:  The  House  report  states  that  the  House  amend- 
ment allows  the  State  to  administratively  show  good  cause  for  fail- 
ure to  comply.]  The  House  amendment  further  permits  the  Secre- 
tary, if  the  State  fails  to  undertake  timely  and  appropriate  correc- 
tive action,  to  refer  the  matter  to  the  Attorney  General  for  injunc- 
tive relief  and,  whether  or  not  such  referral  is  made,  to  proceed  to 
withhold  such  administrative  cost-sharing  funds  from  the  State  as 
he  determines  to  be  appropriate. 

The  Senate  bill  contains  no  comparable  provisions. 

The  Conference  substitute  adopts  the  House  provisions  with 
amendments  to  (A)  require  that  the  Secretary  find  that  a  State  has 
failed  without  good  cause  to  comply  with  the  Act,  regulations,  its 
own  plan  of  operations,  or  the  Secretary's  standards  for  the  effi- 
cient and  effective  administration  of  the  Act  before  proceeding  to 
inform  the  State  of  such  failure  and  (B)  entitle  any  State  from 
which  the  Secretary  determines  to  withhold  funds  authorized 
under  sections  16  (a)  and  (c)  of  the  Act  to  subject  the  claim  to  ad- 
ministrative and  judicial  review  in  accordance  with  section  14  of 
the  Act. 

(20)  Social  security  office  application 

The  House  amendment  allows  households  in  which  all  members 
are  supplemental  security  income  recipients  to  apply  to  participate 
in  the  food  stamp  program  by  filling  out  a  simple  application  form, 
either  the  national  food  stamp  application  form  or  a  simple  State 
application  form  of  comparable  length  and  complexity,  rather  than 
the  simplified  affidavit  required  by  existing  law. 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision. 

(21)  Special  financial  audit  review  of  high  participation  States 

The  House  amendment  requires  the  Inspector  General  to  imme- 
diately schedule  a  financial  audit  review  of  a  sample  of  project 
areas  in  any  State  in  which,  in  any  quarter  of  a  fiscal  year,  the 
average  food  stamp  participation  exceeds  60  percent  of  the  total 
State  population,  and  report  his  findings  and  recommendations  to 
the  Congress  within  two  fiscal-year  quarters  thereafter. 

The  Senate  bill  contains  no  comparable  provision. 

The  Conference  substitute  adopts  the  House  provision  with  an 
amendment  to  limit  the  mandatory  auditing  of  any  one  State  by 
the  Department's  Office  of  Inspector  General  to  one  audit  with  any 
remaining  audits  to  be  at  the  option  of  the  Office  of  Inspector  Gen- 
eral. 
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after  the  date  of  enactment  of  this  Act  for  fiscal  year  1980,  with 
the  Secretary's  authority  under  the  amendment  to  lapse  if  funds 
for  June  1980  are  appropriated  before  June  1. 

The  Senate  bill  contains  no  comparable  provisions. 

The  Conference  substitute  deletes  the  House  provision. 

(S8J  Authorization  for  appropriations  ceiling  for  1980  and  1981 

The  Senate  bill  removes  the  specific  dollar  authorization  for  ap- 
propriations ceilings  for  fiscal  years  1980  and  1981. 

The  House  amendment  replaces  the  existing  fiscal  year  1980  ceil- 
ing of  $6,188,600,000  with  a  new  ceiling  of  $9,191,000,000  and  the 
existing  fiscal  year  1981  cap  of  $6,235,900,000  with  a  new  cap  of 
$9,739,276,000. 

The  Conference  substitute  adopts  the  House  provision  with  an 
amendment  to  increase  the  fiscal  year  1980  ceiling  to 
$9,491,000,000.  The  conferees  intend  that  the  Secretary  not  act 
under  section  18(b)  of  the  Food  Stamp  Act  to  reduce  allotments  in 
fiscal  year  1981  until  such  time  as  the  House  and  the  Senate  have 
had  an  opportunity  to  consider  legislation  reauthorizing  the  food 
stamp  program. 

Herman  E.  Talmadge, 
George  McGovern, 
Walter  D.  Huddleston, 
Patrick  J.  Leahy, 
John  Melcher, 
Bob  Dole, 
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Thomas  S.  Foley, 
E  DE  LA  Garza, 
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Leon  E.  Panetta, 
Richard  Nolan, 
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Daniel  K.  Akaka, 
Tom  Harkin, 
Bill  Wampler, 
Paul  Findley, 
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Managers  on  the  Part  of  the  House. 
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U06(a 

l+07(c 

U07(c 

1+01  (g 
iiOl(h 
1+06  (c 

1+02  (a 

l+05(c 
l+05(d 

l+05(b 

l+05(b 
l+05(b 

l;05(a 
U05(a 
l+05(a 
l+07(a 
l+0l+(a 

i+07(b 

505(b 

505(b 


(3) 

(2) 

(1) 

(2) 


(1) 
(2) 

(3) 

(1) 

(2) 
(3) 


ih) 
is) 


9h 
Stat. 


1+65 
1+65 

i+67 

1+67 

1+62 
1+62 
1+67 

1+62 

1+61+ 
1+65 

1+63 
1+63 
1+63 
1+63 
1+63 
1+63 
1+67 
1+63 

1+67 


H.Rep,  S.Rep.  E.G. Rep, 
96-100       96-l;08  96-9Ui 


69-70 

69-  70 

70-  71 
70-71 


69-  70 
65 

68-69 
68-69 

68-69 
68-69 
68-69 
68-69 
68-69 
68-69 

70-  71 
66-68 


65 
65 

66 
66 


61-63  62-63 
61-63  62-63 


65 
63 

65 
65 

65 
65 
65 
65 
65 
65 
66 
61+ 


70-71  66 


i+7i4        3,  1+-8        82-83  72-73 


1+71+       3,  1+-8        82-83  72-73 
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Sub.iect 


SS  Act 
Section 


lifork  Incentive  and  Other  1110(a)(l) 
Experiments  and  Demonstration 
Projects  (DI  and  SSI) 

¥ork  Incentive  and  Other  1110(a)(1) 
Experiments  and  Demonstration 
Projects  (DI  and  SSl) 

Vork  Incentive  and  Other  1110(a)(2) 
Experiments  and  DenuDnstration 
Projects  (DI  and  SSl) 

Work  Incentive  and  Other  1110(b) 
Experiments  and  Demonstration 
Projects  (DI  and  SSl)  (Redesignated 
1110(a)(2)) 

Work  Incentive  and  Other  1110(c) 
Experiments  and  Demonstrations 
Projects  (DI  and  SSl) 

Work  Incentive  and  Other  IllOfb) 
E]q>eriments  and  Demonstrations  (new) 
Projects  (DI  and  SSl) 


Adjustment  of  Title  II 
Be tro active  Benefits  for 
Supplemental  Secimity 
Income  Payment 

Extension  Trial  Work/ 
Disability  Eeentitlement 

ai^loyment  in  Sheltered 
Workshops 

Qoployment  in  Sheltered 
Workshops 

Extra  Work  Expense  and 
Severe  Disability 
(SGA  Test) 

Extra  Work  Expense  and 
Severe  Disability 
(SGA  Test) 

Extension  of  Trial  Work 
Pe  rio  d/Re - Ent i tlement 
to  Benefits 

Elxtension  of  Trial  Work 
Period/Re-Entitlement 
to  Benefits 

Deeming  Parents'  Income 
to  Disabled  or  Blind 
Children  TMder  l8 


1127 

l6ll(e)(U 
1612(a)(1)(A) 
1612(a)(1)(C) 
l6l2(b)(U(B) 

1611+  (a)(3)(D) 

l6ll+(a)(3)(D) 

l6lUa)(3)(P) 

I6mf)(2) 


Eligibility  of  Aliens  ibr  l6ll|(f)(3) 

Supplemental  Security 

Income 


Benefits  for  Individuals 
Who  Perform  Substantial 
Gainful  Activity  (SGA) 
Despite  Severe  Medical 
Impairment 


1616(c)(3) 


P.L. 

Section 

505(b)(1) 
505(b)(2) 
505(b)(2) 
505(b)(3) 

505(b)(3) 
505(b)(6) 
501(a) 

303(c)(2) 

202(a)(1) 
202(a)(2) 
302(b) 

302(a)(2) 

303(c)(1)(B) 

303(c)(1)(A) 

203(a) 

50U(a) 

201(b)(1) 


9h  H.Rep.       S.Rep.  E.C.Rep, 

Stat.       96-100       96-U08  96- 


hlh        3,  1+-8        82-83  72-73 


klh        3,  1+-8       82-83  72-73 


m     3, 1^-8     82-83  72-73 


hlh       3,  1+-8        82-83  72-73 


klh       3,  ii-8        82-83  72-73 


klk       3,  1+-8       82-83  72-73 


kk9 


1*71 


kh6 


7-8 


U69 
li53 

Uh9 

1;51  7 

1*50  7 

li53  7-8 


78  69 

51  53-51+ 

1*7-1+8  51 

1*7-1*8  51 

50-51  53 

50-51  53 

51  53-51* 


1*53        7-8  51  5>51* 


1*8  51 


80-81  70-72 


l+l+-i+7  1*9-51 
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SS  Act 
Section 


Sub.lect 

Benefits  for  Individuals  1619 
Who  Perform  S.G.A.  Despite 
Severe  Medical  Impairment 

Medical  and  Social  Service8l620 
For  Certain  Handicapped 
Persons 

SSI  Eligibility  of  Aliens/  1621 
Deem  Income  and  Resources 
Of  Sponsor  To  Alien 


Continiae  Benefits  For  1631(a)(6) 
Certain  Persons  In  Vocational 
Behabilitation 

Ad;JU8t  Title  II  I63I  (b)(l  )(8ic) 

Retroactive  Benefits  For  SSI 

Payments 


P.L. 

Section 


Adjust  Title  II 


I63l(b)(2)(sic) 


Retroactive  Benefits  For  SSI 
Parents 

Information  Required  With  1631(c)(1) 

Secretar:^  Decision  of 

Disability 

Payment  For  Certain  Travel  1631(h) 
s 


1811 
I8l7(i) 
1837(g)(1) 
1882 


Eli mi nation  of  Second 
Medicare  Waiting  Period 

Trust  Fund  Payment  Of 
Certain  Travel  Expenses 

Elimination  of  Second 
Medicare  Waiting  Period 

Voluntary  Certification 
Of  Medicare  Supplemental 
Health  Insurance  Policies 

Restricting  Disclosures 
Under  Social  Services 

Restricting  Disclosures 
Under  Social  Services 

Restricting  Disclosures 
Under  Socickl  Services 


Restricting  Disclosoires 
Under  Social  Services 


2003(d)(1)(B) 
2003(d)(1)(B) 


2003(d)(1)(B) 

(A)  (sic) 

2003(d)(1)(B) 

(B)  (sic) 


201(a) 

201(c) 

50i^(b) 

301(b) 

501(c)(1) 

501(c)(2) 

305(b) 

310(b) 

103(a)(2) 

310(c) 

103(a)(3) 

507(a) 

i+03(b)(l) 
l+03(b)(2) 
U03(b)(3) 
i+03(b)(li) 


9h 
Stat. 

kh5 


Uk6 


H.Rep.       S.Rep.  H.CRep. 

96-100       96-li08  96-9IU; 


i^70 

i;70 

1+57 

i*59 
IM 
1+60 
khh 
U76 

1+62 
i+62 
i+62 
k62 


12 

29 
7-8 
29 
7-8 


l*i;-l+7  1;9-51 


80-61  70-72 


1+50        11-12      1+8-50  52 


78  69 


78 


56-57  58 


60 
h3 
60 
1+3 


60 
1+7 
60 
i+7 

75-77 


65-66  63-61+ 

65-66  6>61+ 

65-66  6>61+ 

65-66  6  3- 61+ 
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Sub.ject 


Time  Limits  For 
Decisions  On  Title  II 
Claims — Report  to 
Congress 

Report  to  Congress  By 
Secretary  Health  And 
Human  Services  Re  Impact 
Of  P.L.  96-265,  First 
3  Titles 

AFDC  Work  Requirement  — 
Effective  Date  and 
RegulatioiSDue  Date 

Authority  For  Experiments 
tynti  Demonstration  Projects 

Authority  For  Experiments 
and  Demonstration  Projects 
(Scope  of  Study) 

Authority  For  Experiments 
and  Demonstration  Projects 
(Pre-Conditions) 

Authority  For  Experiments 
and  Demonstration  Projects 
(Report  to  Congress) 

Authority  For  Experiments 
and  Demonstration  Projects 
(Final  Report  to  Congress) 

Demonstration  Project 
Re  Terminally  111 


Provisions  of 

Law   


P.L. 

Section 


308 
312 

i+Ol(i) 

505(a)(1) 
505(a)(2) 

505(a)(3) 
505(a)  (U 

505(c) 
506 


9h 
Stat. 


1+58 


k60 


h62 


H.Rep.       S.Rep.  H.C.Rep. 

96-100       96-U06  96-9Ui4 


11+,  27 


59 


59 


61 


61-63  62-63 


I473  7,  2>2i^  82-63  72-73 

1^73  7,  23-2J+  82-83  72-73 

1*73  7,  23-21;  82-83  72-73 

l;7i+  7,  23-21;  82-83  72-73 

1+75  7  ,  23-21;  82-83  72-73 


1+75 


81-82  71+ 


For  a  narrative  account  of  the  legislative 
history  of  P.L.  96-265  and  a  summary  of  its 
provisions,  see:  Social  Security  Bulletin, 
April  1981,  Vol.  14+,  No.  1;. 
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Public  Law  96-265 
96th  Congress 

An  Act 

June  9,  1980 

To  amend  the  Social  Security  Act  to  provide  better  work  incentives  and  improved  3236] 
accountability  in  the  disability  programs,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  this  Act  may  be   Social  Security 
cited  as  the  '^Social  Security  Disability  Amendments  of  1980".     Amendments  of 


Sec.  1.  Short  title. 


TABLE  OF  CONTENTS  42  USC  1305 


TITLE    I-PROVISIONS    RELATING    TO    DISABILITY    BENEFITS  UNDER 

OASDI  PROGRAM 

Sec.  lOL  Limitation  on  total  family  benefits  in  disability  cases. 
Sec.  102.  Reduction  in  dropout  years  for  younger  disabled  workers. 
Sec.  103.  Provisions  relating  to  medicare  waiting  period  for  recipients  of  disability 
benefits. 

Sec.  104.  Continuation  of  medicare  eligibility. 

TITLE  II-PROVISIONS  RELATING  TO  DISABILITY  BENEFTTS  UNDER  THE 

SSI  PROGRAM 

Sec.  201.  Benefits  for  individuals  who  perform  substantial  gainful  activity  despite 

severe  medical  impairment. 
Sec.  202.  Earned  income  in  sheltered  workshops. 

Sec.  203.  Termination  of  attribution  of  parents'  income  and  resources  when  child 
attains  age  18. 

TITLE  III-PRO VISIONS  AFFECTING  DISABILm'  RECIPIENTS  UNDER  OASDI 
AND  SSI  PROGRAMS;  ADMINISTRATT/E  PROVISIONS 

Sec.  301.  Continued  payment  of  benefits  to  individuals  under  vocational  rehabilita' 
tion  plans. 

Sec.  302.  Extraordinary  work  expenses  due  to  severe  disability. 

Sec.  303.  Reentitlement  to  disability  benefits. 

Sec.  304.  Disability  determinations;  Federal  review  of  State  agency  determinations. 

Sec.  305.  Information  to  accompany  Secretary's  decisions. 

Sec.  306.  Limitation  on  prospective  effect  of  application. 

Sec.  307.  Limitation  on  court  remands. 

Sec.  308.  Time  limitations  for  decisions  on  benefit  claims^ 

Sec.  309.  Payment  for  existing  medical  evidence. 

Sec.  310.  Payment  of  certain  travel  expenses. 

Sec.  311.  Periodic  review  of  disability  determinations. 

Sec.  312.  Report  by  Secretary. 

TITLE  IV-PRO VISIONS  RELATING  TO  AFDC  AND  CHILD  SUPPORT 
PROGRAMS 

Sec.  401.  Work  requirement  under  the  AFDC  program. 

Sec.  402.  Use  of  Internal  Revenue  Service  to  collect  child  support  for  Qon-AFDC 

families. 

Sec.  403.  Safegiiards  restricting  disclosure  of  certain  information  under  AFDC  and 

social  service  programs. 
Sec,  404,  Federal  matching  for  child  support  duties  performed  by  certain  court 

personnel. 
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Sec.  405.  Child  support  management  information  system. 

Sec.  406.  AFDC  management  information  system. 

Sec.  407.  Child  support  reporting  and  matching  procedures. 

Sec.  408.  Access  to  wage  information  for  purposes  of  carrying  out  State  plans  for 
child  support. 

TITLE  V— OTHER  PROVISIONS  RELATING  TO  THE  SOCIAL  SECURITY  ACT 

Sec.  501.  Relationship  between  social  security  and  SSI  benefits. 
Sec.  502.  Extension  of  National  Commission  on  Social  Security. 

Sec.  503.  Time  for  making  of  social  security  contributions  with  respect  to  covered 

State  and  local  employees. 
Sec.  504.  Eligibility  of  aliens  for  SSI  benefits. 
Sec.  505.  Authority  for  demonstration  projects. 

Sec.  506.  Additional  funds  for  demonstration  project  relating  to  the  terminally  ill. 
Sec.  507.  Voluntary    certification    of   medicare    supplemental    health  insurance 
policies. 

TITLE  I— PROVISIONS  RELATING  TO  DISABILITY  BENEFITS 
UNDER  OASDI  PROGRAM 


LIMITATION  ON  TOTAL  FAMILY  BENEFITS  IN  DISABILITY  CASES 

42  use  403.  Sec.  lOL  (a)  Section  203(a)  of  the  Social  Security  Act  is  amended— 

(1)  by  striking  out  "except  as  provided  by  paragraph  (3)"  in 
paragraph  (1)  (in  the  matter  preceding  subparagraph  (A))  and 
inserting  in  heu  thereof  "except  as  provided  by  paragraphs  (3) 
and  (6)"; 

(2)  by  redesignating  paragraphs  (6),  (7),  and  (8)  as  paragraphs 
(7),  (8),  and  (9),  respectively;  and 

(3)  by  inserting  after  paragraph  (5)  the  following  new 
paragraph: 

"(6)  Notwithstanding  any  of  the  preceding  provisions  of  this  subsec- 
tion other  than  paragrai>  hs  (3)(A),  (3)(C),  and  (5)  (but  subject  to  section 
42  use  415.         215(i)(2)(A)(ii)),  the  total  /  lonthly  benefits  to  which  beneficiaries  may 
42  use  402,  423.    be  entitled  under  section.  202  and  223  for  any  month  on  the  basis  of 
the  wages  and  self-employment  income  of  an  individual  entitled  to 
disability  insurance  benefiii^,  whether  or  not  such  total  benefits  are 
otherwise  subject  to  reduction  under  this  subsection  but  after  any 
reduction  under  this  subsection  which  would  otherwise  be  applicable, 
shall  be,  reduced  or  further  reduced  (before  the  application  of  section 
42  use  424a.        224)  to  the  smaller  of— 

"(A)  85  percent  of  such  individual's  average  indexed  monthly 
earnings  (or  100  percent  of  his  primary  insurance  amount,  if 
larger),  or 

"(B)  150  percent  of  such  individual's  primary  insurance 
amount.". 

42  use  403.  (b)(1)  Section  203(a)(2)(D)  of  such  Act  is  amended  by  striking  out 

"paragraph  (7)"  and  inserting  in  lieu  thereof  "paragraph  (8)". 
(2)  Section  203(a)(8)  of  such  Act,  as  redesignated  by  subsection  (a)(2) 

of  this  section,  is  amended  by  striking  out  "paragraph  (6)"  and 

inserting  in  lieu  thereof  "paragraph  (7)". 
42  use  415.  (3)  Section  215(i)(2)(A)(iiXlII)  of  such  Act  is  amended  by  striking  out 

"section  203(a)  (6)  and  (7)"  and  inserting  in  lieu  thereof  "section  203(a) 

(7)  and  (8)". 

(4)  Section  215(i)(2)(D)  of  such  Act  is  amended  by  adding  at  the  end 
thereof  the  following  new  sentence:  "Notwithstanding  the  preceding 
sentence,  such  revision  of  maximum  family  benefits  shall  be  subject 
to  paragraph  (6)  of  section  203(a)  (as  added  by  section  101(a)(3)  of  the 
Supra.  Social  Security  Disability  Amendments  of  1980).". 
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(c)  The  amendments  made  by  this  section  shall  apply  only  with  USC  40:i  note, 
respect  to  monthly  benefits  payable  on  the  basis  of  the  wages  and  self- 
employment  income  of  an  individual  who  first  becomes  eligible  for 
benefits  (determined  under  sections  215(a)(3)(B)  and  215(a)(2)(A)  of  the 
Social  Security  Act,  as  applied  for  this  purpose)  after  1978,  and  who  USC  4ir,. 
first  becomes  entitled  to  disability  insurance  benefits  after  June  30, 
1980. 

REDUCTION  IN  NUMBER  OF  DROPOUT  YEARS  FOR  YOUNGER  DISABLED 

WORKERS 

Sec.  102.  (a)  Section  215(b)(2)(A)  of  the  Social  Security  Act  is  42  use  415. 
amended  to  read  as  follows: 

"(2)(A)  The  number  of  an  individual's  benefit  computation  years 
equals  the  number  of  elapsed  years  reduced — 

"(i)  in  the  case  of  an  individual  who  is  entitled  to  old-age 
insurance  benefits  (except  as  provided  in  the  second  sentence  of 
this  subparagraph),  or  who  has  died,  by  5  years,  and 

"(ii)  in  the  case  of  an  individual  who  is  entitled  to  disability 
insurance  benefits,  by  the  number  of  years  equal  to  one-fifth  of 
such  individual's  elapsed  years  (disregarding  any  resulting  frac- 
tional part  of  a  year),  but  not  by  more  than  5  years. 
Clause  (ii),  once  applicable  with  respect  to  any  individual,  shall 
continue  to  apply  for  purposes  of  determining  such  individual's 
primary  insurance  amount  for  purposes  of  any  subsequent  eligibility 
for  disability  or  old-age  insurance  benefits  unless  prior  to  the  month 
in  which  such  eligibility  begins  there  occurs  a  period  of  at  least  12 
consecutive  months  for  which  he  was  not  entitled  to  a  disability  or  an 
old-age  insurance  benefit.  If  an  individual  described  in  clause  (ii)  is 
living  with  a  child  (of  such  individual  or  his  or  her  spouse)  under  the 
age  of  3  in  any  calendar  year  which  is  included  in  such  individual's 
computation  base  years,  but  which  is  not  disregarded  pursuant  to 
clause  (ii)  or  to  subparagraph  (B)  (in  determining  such  individual's 
benefit  computation  years)  by  reason  of  the  reduction  in  the  number 
of  such  individual's  elapsed  years  under  clause  (ii),  the  number  by 
which  such  elapsed  years  are  reduced  under  this  subparagraph 
pursuant  to  clause  (ii)  shall  be  increased  by  one  (up  to  a  combined 
total  not  exceeding  3)  for  each  such  calendar  year;  except  that  (I)  no 
calendar  year  shall  be  disregarded  by  reason  of  this  sentence  (in 
determining  such  individual's  benefit  computation  years)  unless  the 
individual  was  living  with  such  child  substantially  throughout  the 
period  in  which  the  child  was  alive  and  under  the  age  of  3  in  such 
year  and  the  individual  had  no  earnings  as  described  in  section 
203(f)(5)  in  such  year,  (II)  the  particular  calendar  years  to  be  disre-  42  USC  403. 
garded  under  this  sentence  (in  determining  such  benefit  computation 
years)  shall  be  those  years  (not  otherwise  disregarded  under  clause 
(ii))  which,  before  the  application  of  section  215(f),  meet  the  conditions 
of  subclause  (I),  and  (III)  this  sentence  shall  apply  only  to  the  extent 
that  its  application  would  not  result  in  a  lower  primary  insurance 
amount.  The  number  of  an  individual's  benefit  computation  years  as 
determined  under  this  subparagraph  shall  in  no  case  be  less  than  2.". 

0^)  Section  223(a)(2)  of  such  Act  is  amended  by  inserting  "and  42  USC  423. 
section  215(b)(2)(A)(ii)"  after  "section  202(q)"  in  the  first  sentence.   42  USC  415.  402. 

(c)  The  amendments  made  by  this  section  shall  apply  only  with  42  USC  415  note, 
respect  to  monthly  benefits  payable  on  the  basis  of  the  wages  and  self- 
employment  income  of  an  individual  who  first  becomes  entitled  to 
disability  insurance  benefits  on  or  after  July  1,  1980;  except  that  the 
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third  sentence  of  section  215(b)(2)(A)  of  the  Social  Security  Act  (as 
Ante.  p.  443.        added  by  such  amendments)  shall  apply  only  with  respect  to  monthly 
benefits  payable  for  months  beginning  on  or  after  July  1,  1981. 

PROVISIONS  RELATING  TO  MEDICARE  WAITING  PERIOD  FOR  RECIPIENTS 
OF  DISABIUTY  BENEFITS 

42  use  426.  Sec.  103.  (a)(1)(A)  Section  226(b)(2)  of  the  Social  Security  Act  is 

amended  by  striking  out  "consecutive"  in  clauses  (A)  and  (B). 

(B)  Section  226(b)  of  such  Act  is  further  amended  by  striking  out 
''consecutive"  in  the  matter  following  paragraph  (2). 

42  use  1395c.  (2)  Section  1811  of  such  Act  is  amended  by  striking  out 
' 'consecutive". 

42  use  I395p.  (3)  Section  1837(g)(1)  of  such  Act  is  amended  by  striking  out 
"consecutive". 

45  use  23if.  (4)  Section  7(d)(2)(ii)  of  the  Railroad  Retirement  Act  of  1974  is 

amended  by  striking  out  "consecutive"  each  place  it  appears. 
42  use  426.  (b)  Section  226  of  the  Social  Security  Act  is  amended  by  redesignat- 

ing subsection  (f)  as  subsection  (g),  and  by  inserting  after  subsection 
(e)  the  following  new  subsection: 

"(f)  For  purposes  of  subsection  (b)  (and  for  purposes  of  section 
Supra.  1837(g)(1)  of  this  Act  and  section  7(dX2)(ii)  of  the  Railroad  Retirement 

Supra.  Act  of  1974),  the  24  months  for  which  an  individual  has  to  have  been 

entitled  to  specified  monthly  benefits  on  the  basis  of  disability  in 
order  to  become  entitled  to  hospital  insurance  benefits  on  such  basis 
effective  with  any  particular  month  (or  to  be  deemed  to  have  enrolled 
in  the  supplementary  medical  insurance  program,  on  the  basis  of 
such  entitlement,  by  reason  of  section  1837(D),  where  such  individual 
had  been  entitled  to  specified  monthly  benefits  of  the  same  type 
during  a  previous  period  which  terminated — 

"(1)  more  than  60  months  before  the  month  in  which  his 
current  disability  began  in  any  case  where  such  monthly  benefits 
were  of  the  type  specified  in  clause  (A)(i)  or  (B)  of  subsection  (b)(2), 
or 

"(2)  more  than  84  months  before  the  month  in  which  his 
current  disability  began  in  any  case  where  such  monthly  benefits 
were  of  the  type  specified  in  clause  (A)(ii)  or  (A)(iii)  of  such 
subsection, 

shall  not  include  any  month  which  occurred  during  such  previous 
period.". 

42  use  426  note.  (c)  The  amendments  made  by  this  section  shall  apply  with  respect 
to  hospital  insurance  or  supplementary  medical  insurance  benefits 
for  services  provided  on  or  after  the  first  day  of  the  sixth  month 
which  begins  after  the  date  of  the  enactment  of  this  Act. 


CONTINUATION  OF  MEDICARE  EUGIBIUTY 


42  use  426.  Sec.  104.  (a)  Section  226(b)  of  the  Social  Security  Act  is  amended— 

(1)  by  striking  out  "ending  with  the  month"  in  the  matter 
following  paragraph  (2)  and  inserting  in  lieu  thereof  "ending 
(subject  to  the  last  sentence  of  this  subsection)  with  the  month' » 
and 

(2)  by  adding  at  the  end  thereof  the  following  new  sentence: 
"For  purposes  of  this  subsection,  an  individual  who  has  had  a 
period  of  trial  work  which  ended  as  provided  in  section 

42  use  422.  222(c)(4)(A),  and  whose  entitlement  to  benefits  or  status  as  a 

qualified  railroad  retirement  beneficiary  as  described  in  para- 
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graph  (2)  has  subsequently  terminated,  shall  be  deemed  to  be 
entitled  to  such  benefits  or  to  occupy  such  status  (notwithstand- 
ing the  termination  of  such  entitlement  or  status)  for  the  period 
of  consecutive  months  throughout  all  of  which  the  physical  or 
mental  impairment,  on  which  such  entitlement  or  status  was 
based,  continues,  and  throughout  all  of  which  such  individual 
would  have  been  entitled  to  monthly  insurance  benefits  under 
title  II  or  as  a  qualified  railroad  retirement  beneficiary  had  such  ^2  USC  40i. 
individual  been  unable  to  engage  in  substantial  gainful  activity, 
but  not  in  excess  of  24  such  months.". 
Cd)  The  amendments  made  by  subsection  (a)  shall  become  effective  Effective  date. 

on  the  first  day  of  the  sixth  month  which  begins  after  the  date  of  the      USC  426  note. 

enactment  of  this  Act,  and  shall  apply  with  respect  to  any  individual 

whose  disability  has  not  been  determined  to  have  ceased  prior  to  such 

first  day. 

TITLE  II— PROVISIONS  RELATING  TO  DISABILITY  BENEFITS 
UNDER  THE  SSI  PROGRAM 

BENEFITS  FOR  INDIVIDUALS  WHO  PERFORM  SUBSTANTIAL  GAINFUL 
ACTIVITY  DESPITE  SEVERE  MEDICAL  IMPAIRMENT 

Sec.  201.  (a)  Part  A  of  title  XVI  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  thereof  the  following  new  section: 

"benefits  FOR  INDIVIDUALS  WHO  PERFORM  SUBSTANTIAL  GAINFUL 
ACTIVITY  DESPITE  SEVERE  MEDICAL  IMPAIRMENT 

"Sec.  1619.  (a)  Any  individual  who  is  an  eligible  individual  (or  42  USC  I382h. 
eligible  spouse)  by  reason  of  being  under  a  disability  and  was  eligible 
to  receive  benefits  under  section  1611(b)  or  under  this  section  for  the  42  USC  1382. 
month  preceding  the  month  for  which  eligibility  for  benefits  under 
this  section  is  now  being  determined,  and  who  would  otherwise  be 
denied  benefits  by  reason  of  section  1611(eX4)  or  ceases  to  be  an 
eligible  individual  (or  eligible  spouse)  because  his  earnings  have 
demonstrated  a  capacity  to  engage  in  substantial  gainful  activity, 
shall  nevertheless  qualify  for  a  monthly  benefit  equal  to  an  amount 
determined  under  section  1611(bXl)  (or,  in  the  case  of  an  individual 
who  has  an  eligible  spouse,  under  section  1611(bX2)),  and  for  purposes 
of  titles  XIX  and  XX  of  this  Act  shall  be  considered  a  disabled  42  USC  1396, 
individual  receiving  supplemental  security  income  benefits  under  ^^^^ 
this  title,  for  so  long  as  the  Secretary  determines  that — 

"(1)  such  individual  continues  to  have  the  disabling  physical  or 
mental  impairment  on  the  basis  of  which  such  individual  was 
found  to  be  under  a  disability,  and  continues  to  meet  all  non- 
disability-related  requirements  for  eligibility  for  benefits  under 
this  title;  and 

"(2)  the  income  of  such  individual,  other  than  income  excluded 
pursuant  to  section  1612(b),  is  not  equal  to  or  in  excess  of  the  42  USC  I382a. 
amount  which  would  cause  him  to  be  ineligible  for  payments 
under  section  1611(b)  (if  he  v/ere  otherwise  eligible  for  such 
payments). 

"(b)  For  purposes  of  titles  XIX  and  XX,  any  individual  under  age  65 
who,  for  the  month  preceding  the  first  month  in  the  period  to  which 
this  subsection  applies,  received — 

a  payment  of  supplemental  security  income  benefits  under 
section  1611(b)  on  the  basis  of  blindness  or  disability, 
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42  use  I382e.  "(\\)  a  supplementary  payment  under  section  1616  of  this  Act 

87  Stat.  155.  or  Under  section  212  of  Public  Law  93-66  on  such  basis, 

''(iii)  a  payment  of  monthly  benefits  under  subsection  (a),  or 
"(iv)  a  supplementary  payment  under  section  1616(c)(3), 
shall  be  considered  to  be  a  blind  or  disabled  individual  receiving 
supplemental  security  income  benefits  for  so  long  as  the  Secretary 
determines  under  regulations  that — 

"(1)  such  individual  continues  to  be  blind  or  continues  to  have 
the  disabling  physical  or  mental  impairment  on  the  basis  of 
which  he  was  found  to  be  under  a  disability  and,  except  for  his 
earnings,  continues  to  meet  all  non-disability-related  require- 
ments for  eligibility  for  benefits  under  this  title; 

''(2)  the  income  of  such  individual  would  not,  except  for  his 
earnings,  be  equal  to  or  in  excess  of  the  amount  which  would 
cause  him  to  be  ineligible  for  payments  under  section  1611(b)  (if 
he  were  otherwise  eligible  for  such  payments); 

*'(3)  the  termination  of  eligibility  for  benefits  under  title  XIX 
or  XX  would  seriously  inhibit  his  ability  to  continue  his  emplo}'- 
ment;and 

"(4)  such  individual's  earnings  are  not  sufficient  to  allow  him 
to  provide  for  himself  a  reasonable  equivalent  of  the  benefits 
under  this  title  and  titles  XIX  and  XX  which  would  be  available 
to  him  in  the  absence  of  such  earnings.". 
42  use  I382e.         (b)(1)  Section  1616(c)  of  such  Act  is  amended  by  adding  at  the  end 
thereof  the  following  new  paragraph: 

"(3)  Any  State  (or  political  subdivision)  making  supplementary 
payments  desc>  M  ;ed  in  subsection  (a)  shall  have  the  option  of  making 
such  payments  to  individuals  who  receive  benefits  under  this  title 
under  the  provisions  of  section  1619,  or  who  would  be  eligible  to 
receive  such  benefits  but  for  their  income.". 
42  use  1382  (2)  Section  212(a)  of  Public  Law  93-66  is  amended  by  adding  at  the 

end  thereof  the  following  new  paragraph: 

"(4)  Any  State  having  an  agreement  with  the  Secretary  under 
paragraph  (1)  may,  at  its  option,  include  individuals  receiving  bene- 
Ante,  p.  445.  fits  under  section  1619  of  the  Social  Security  Act,  or  who  would  be 
eligible  to  receive  such  benefits  but  for  their  income,  under  the 
agreement  as  though  they  are  aged,  blind,  or  disabled  individuals  as 
specified  in  paragraph  (2XA).". 

(c)  Part  A  of  title  XVI  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  (after  the  new  section  added  by  subsection 
Ante,  p.  445.        (a)  of  this  section)  the  following  new  section: 

"medical  and  social  services  for  certain  handicapped  persons 

42  use  I382i.  "Sec.  1620.  (a)  There  are  authorized  to  be  appropriated  such  sums 

as  may  be  necessary  to  establish  and  carry  out  a  3-year  Federal-State 
pilot  program  to  provide  medical  and  social  services  for  certain 
handicapped  individuals  in  accordance  with  this  section. 

"(b)(1)  The  total  sum  of  $18,000,000  shall  be  allotted  to  the  States 
for  such  program  by  the  Secretary,  during  the  period  beginning 
September  1,  1981,  and  ending  September  30,  1984,  as  follows: 
"(A)  The  total  sum  of  $6,000,000  shall  be  allotted  to  the  States 
for  the  fiscal  year  ending  September  30,  19S2  (which  for  purposes 
of  this  section  shall  include  the  month  of  September  1981). 

"(B)  The  total  sum  of  $6,000,000,  plus  any  amount  remaining 
available  (after  the  application  of  paragraph  (4))  from  the  allot- 
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ment  made  under  subparagraph  (A),  shall  be  allotted  to  the 
States  for  the  fiscal  year  ending  September  30, 1983. 

*'(C)  The  total  sum  of  $6,000,000,  plus  any  amount  remaining 
available  (after  the  application  of  paragraph  (4))  from  the  allot- 
ments made  under  subparagraphs  (A)  and  (B),  shall  be  allotted  to 
the  States  for  the  fiscal  year  ending  September  30, 1984. 
"(2)  The  allotment  to  each  State  from  the  total  sum  allotted  under 
paragraph  (1)  for  any  fiscal  year  shall  bear  the  same  ratio  to  such 
total  sum  as  the  number  of  individuals  in  such  State  who  are  over  age 
17  and  under  age  65  and  are  receiving  supplemental  security  income 
benefits  as  disabled  individuals  in  such  year  (as  determined  by  the 
Secretary  on  the  basis  of  the  most  recent  data  available)  bears  to  the 
total  number  of  such  individuals  in  all  the  States.  For  purposes  of  the 
preceding  sentence,  the  term  'supplemental  security  income  benefits' 
includes  payments  made  pursuant  to  an  agreement  under  section 
1616(a)  of  this  Act  or  under  section  212(b)  of  Public  Law  93-66. 

*'(3)  At  the  beginning  of  each  fiscal  year  in  which  the  pilot  program 
under  this  section  is  in  effect,  each  State  that  does  not  intend  to  use 
the  allotment  to  which  it  is  entitled  for  such  year  (or  any  allotment 
which  was  made  to  it  for  a  prior  fiscal  year),  or  that  does  not  intend  to 
use  the  full  amount  of  any  such  allotmient,  shall  certify  to  the 
Secretary  the  amount  of  such  allotment  which  it  does  not  intend  to 
use,  and  the  State's  allotment  for  the  fiscal  year  (or  years)  involved 
shall  thereupon  be  reduced  by  the  amount  so  certified. 

"(4)  The  portion  of  the  total  amount  available  for  allotment  for  any 
particular  fiscal  year  under  paragraph  (1)  which  is  not  allotted  to 
States  for  that  year  by  reason  of  paragraph  (3)  (plus  the  amount  of 
any  reductions  made  at  the  beginning  of  such  year  in  the  allotments 
of  States  for  prior  fiscal  years  under  paragraph  (3))  shall  be  reallo- 
cated in  such  manner  as  the  Secretary  may  determine  to  be  appro- 
priate to  States  which  need,  and  will  use,  additional  assistance  in 
providing  services  to  severely  handicapped  individuals  in  that  partic- 
ular year  under  their  approved  plans.  Any  amount  reallocated  to  a 
State  under  this  paragraph  for  use  in  a  particular  fiscal  year  shall  be 
treated  for  purposes  of  this  section  as  increasing  such  State's  allot- 
ment for  that  year  by  an  equivalent  amount. 

"(c)  In  order  to  participate  in  the  pilot  program  and  be  eligible  to 
receive  payments  for  any  period  under  subsection  (d),  a  State  (during 
such  period)  must  have  a  plan,  approved  by  the  Secretary  as  meeting 
the  requirements  of  this  section,  which  provides  medical  and  social 
services  for  severely  handicapped  individuals  whose  earnings  are 
above  the  level  which  ordinarily  demonstrates  an  ability  to  engage  in 
substantial  gainful  activity  and  who  are  not  receiving  benefits  under 
section  1611  or  1619  or  assistance  under  a  State  plan  approved  under 
section  1902,  and  which — 

"(1)  declares  the  intent  of  the  State  to  participate  in  the  pilot 
program; 

"(2)  designates  an  appropriate  State  agency  to  administer  or 
supervise  the  administration  of  the  program  in  the  State; 

"(3)  describes  the  criteria  to  be  applied  by  the  State  in  deter- 
mining the  eligibility  of  any  individual  for  assistance  under  the 
plan  and  in  any  event  requires  a  determination  by  the  State 
agency  to  the  effect  that  (A)  such  individual's  ability  to  continue 
his  employment  would  be  significantly  inhibited  without  such 
assistance  and  (B)  such  individual's  earnings  are  not  sufficient  to 
allow  him  to  provide  for  himself  a  reasonable  equivalent  of  the 


"Supplemental 
security  income 
benefits." 

42  use  13826. 
87  Stat.  155. 
Certification  to 
Secretary. 


Reallocation. 


42  use  1382. 
Ante,  p.  445. 
42  use  1396a. 
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42  use  1381, 
1396,  1397. 


42  use  1397b. 


Regulations. 


Reports  to 
Secretary  and 
Congress. 


cash  and  other  benefits  that  would  be  available  to  him  under  this 
title  and  titles  XIX  and  XX  in  the  absence  of  those  earnings; 

"(4)  describes  the  process  by  which  the  eligibility  of  individuals 
for  such  assistance  is  to  be  determined  (and  such  process  may  not 
involve  the  performance  of  functions  by  any  State  agency  or 
entity  which  is  engaged  in  making  determinations  of  disability 
for  purposes  of  disability  insurance  or  supplemental  security 
income  benefits  except  when  the  use  of  a  different  agency  or 
entity  to  perform  those  functions  would  not  be  feasible); 

''(5)  describes  the  medical  and  social  services  to  be  provided 
under  the  plan; 

"(6)  describes  the  manner  in  which  the  medical  and  social 
services  involved  are  to  be  provided  and,  if  they  are  not  to  be 
provided  through  the  State's  medical  assistance  and  social  serv- 
ices programs  under  titles  XIX  and  XX  (with  the  Federal 
payments  being  made  under  subsection  (d)  of  this  section  rather 
/  than  under  those  titles),  specifies  the  particular  mechanisms  and 
procedures  to  be  used  in  providing  such  services;  and 

''(7)  contains  such  other  provisions  as  the  Secretary  may  find  to 
be  necessary  or  appropriate  to  meet  the  requirements  of  this 
section  or  otherwise  carry  out  its  purpose. 
The  plan  under  this  section  may  be  developed  and  submitted  as  a 
separate  State  plan,  or  may  be  submitted  in  the  form  of  an  amend- 
ment to  the  State's  plan  under  section  2003(d)(1). 

"(d)(1)  From  its  allotment  under  subsection  (b)  for  any  fiscal  year 
(and  any  amounts  remaining  available  from  allotments  made  to  it  for 
prior  fiscal  years),  the  Secretary  shall  from  time  to  time  pay  to  each 
State  which  has  a  plan  approved  under  subsection  (c)  an  amount 
equal  to  75  per  centum  of  the  total  sum  expended  under  such  plan 
(including  the  cost  of  administration  of  such  plan)  in  providing 
medical  and  social  services  to  severely  handicapped  individuals  who 
are  eligible  for  such  services  under  the  plan. 

''(2)  The  method  of  computing  and  making  payments  under  this 
section  shall  be  as  follows: 

"(A)  The  Secretary  shall,  prior  to  each  period  for  which  a 
payment  is  to  be  made  to  a  State,  estimate  the  amount  to  be  paid 
to  the  State  for  such  period  under  the  provisions  of  this  section. 

"(B)  From  the  allotment  available  therefor,  the  Secretary  shall 
pay  the  amount  so  estimated,  reduced  or  increased,  as  the  case 
may  be,  by  any  sum  (not  previously  adjusted  under  this  subsec- 
tion) by  which  he  finds  that  his  estimate  of  the  amount  to  be  paid 
the  State  for  any  prior  period  under  this  section  was  greater  or 
less  than  the  amount  which  should  have  been  paid  to  the  State 
for  such  period  under  this  section. 
"(e)  Within  nine  months  after  the  date  of  the  enactment  of  this 
section,  the  Secretary  shall  prescribe  and  publish  such  regulations  as 
may  be  necessary  or  appropriate  to  carry  out  the  pilot  program  and 
otherwise  implement  this  section. 

"(D  Each  State  participating  in  the  pilot  program  under  this  section 
shall  from  time  to  time  report  to  the  Secretary  on  the  operation  and 
results  of  such  program  in  that  State,  with  particular  emphasis  upon 
the  work  incentive  effects  of  the  program.  On  or  before  October  1, 
1983,  the  Secretary  shall  submit  to  the  Congress  a  report  on  the 
program,  incorporating  the  information  contained  in  the  State 
reports  along  with  his  findings  and  recomm.endations.". 
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(d)  The  amendments  made  by  subsections  (a)  and  (b)  shall  become 
effective  on  January  1,  1981,  but  shall  remain  in  effect  only  for  a 
period  of  three  years  after  such  effective  date. 

(e)  The  Secretary  shall  provide  for  separate  accounts  with  respect 
to  the  benefits  payable  by  reason  of  the  amendments  made  by 
subsections  (a)  and  (b)  so  as  to  provide  for  evaluation  of  the  effects  of 
such  am.endments  on  the  programs  established  by  titles  II,  XVI,  XIX, 
and  XX  of  the  Social  Security  Act. 

EARNED  INCOME  IN  SHELTERED  WORKSHOPS 


Effective  date. 
42  use  1382h 
note. 

42  use  1382h 
note. 


42  use  401, 
1381,  1396,  1391 


Sec.  202.  (a)  Section  1612(a)(1)  of  the  Social  Security  Act  is  42  use  I382a. 
am.ended — 

(1)  by  striking  out  "and"  after  the  semicolon  at  the  end  of 
subparagraph  (A);  and 

(2)  by  adding  after  subparagraph  (B)  the  following  new 
subparagraph: 

"(C)  remuneration  received  for  services  performed  in  a 
sheltered  workshop  or  work  activities  center;  and". 
(b)  The  amendments  made  by  subsection  (a)  shall  apply  only  with 
respect  to  remuneration  received  in  months  after  September  1980. 


42  use  1382£ 
note. 


TERMINATION  OF  ATTRIBUTION  OF  PARENTS    INCOME  AND  RESOURCES 
WHEN  CHILD  ATTAINS  AGE  18 


Sec.  203.  (a)  Section  1614(f)(2)  of  the  Social  Security  Act  is  amended  42  use  I382c. 
by  striking  out  "under  age  21"  and  inserting  in  lieu  thereof  "under 
age  18". 

(b)  The  am.endment  made  by  subsection  (a)  shall  become  effective  Effective  date, 
on  October  1,  1980;  except  that  the  amendment  made  by  such   ^2  use  I382c 
subsection  shall  not  apply,  in  the  case  of  any  child  who,  in  September 
1980,  was  18  or  over  and  received  a  supplemental  security  income 
benefit  for  such  month,  during  any  period  for  which  such  benefit 
would  be  greater  without  the  application  of  such  amiendment. 

TITLE  III— PROVISIONS  AFFECTING  DISABILITY  RECIPIENTS 
UNDER  OASDI  AND  SSI  PROGRAMS;  ADMINISTRATIVE 
PROVISIONS 


CONTINUED  PAYMENT  OF  BENEFITS  TO  INDIVIDUALS  UNDER 
VOCATIONAL  REHABILITATION  PLANS 

Sec.  301.  (a)(1)  Section  225  of  the  Social  Security  Act  is  amended  by   42  use  425. 
inserting  "(a)"  after  "Sec.  225.",  and  by  adding  at  the  end  thereof  the 
following  new  subsection: 

"(b)  Notwithstanding  any  other  provision  of  this  title,  payment  to 
an  individual  of  benefits  based  on  disability  (as  described  in  the  first 
sentence  of  subsection  (a))  shall  not  be  terminated  or  suspended 
because  the  physical  or  mental  impairment,  on  which  the  individ- 
ual's entitlement  to  such  benefits  is  based,  has  or  may  have  ceased, 
if— 

"(1)  such  individual  is  participating  in  an  approved  vocational 
rehabilitation  program  under  a  State  plan  approved  under  title  I 
of  the  Rehabilitation  Act  of  1973,  and  ^9  use  720. 

"(2)  the  Commissioner  of  Social  Security  determunes  that  the 
completion  of  such  program,  or  its  continuation  for  a  specified 
period  of  time,  will  increase  the  likelihood  that  such  individual 
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may  (following  his  participation  in  such  program)  be  perma- 
nently removed  from  the  disability  benefit  rolls.". 
(2)  Section  225(a)  of  such  Act  (as  designated  under  subsection  (a)  of 
Ante.  p.  449.        this  section)  is  amended  by  striking  out  "this  section"  each  place  it 

appears  and  inserting  in  lieu  thereof  "this  subsection". 
42  use  1883.  (b)  Section  1631(a)  of  such  Act  is  amended  by  adding  at  the  end 

thereof  the  following  new  paragraph: 

"(6)  Notwithstanding  any  other  provision  of  this  title,  payment  of 
the  benefit  of  any  individual  who  is  an  aged,  blind,  or  disabled 
individual  solely  by  reason  of  disability  (as  determined  under  section 
42  use  1382c.  1614(a)(3))  shall  not  be  terminated  or  suspended  because  the  physical 
or  mental  impairment,  on  which  the  individual's  eligibility  for  such 
benefit  is  based,  has  or  may  have  ceased,  if — 

"(A)  such  individual  is  participating  in  an  approved  vocational 
rehabilitation  program  under  a  State  plan  approved  under  title  I 
29  use  720.  of  the  Rehabilitation  Act  of  1973,  and 

"(B)  the  Commissioner  of  Social  Security  determines  that  the 
completion  of  such  program,  or  its  continuation  for  a  specified 
period  of  time,  will  increase  the  likelihood  that  such  individual 
may  (following  his  participation  in  such  program)  be  perma- 
nently removed  from  the  disability  benefit  rolls, 
Effective  date.         (c)  The  amendments  made  by  this  section  shall  become  effective  on 
42  use  425  note,    the  first  day  of  the  sixth  month  which  begins  after  the  date  of  the 
enactment  of  this  Act,  and  shall  apply  with  respect  to  individuals 
whose  disability  has  not  been  determined  to  have  ceased  prior  to  such 
first  day. 

EXTRAORDINARY  WORK  EXPENSES  DUE  TO  SEVERE  DISABIUTY 

42  use  423.  Sec.  302.  (a)(1)  Section  223(d)(4)  of  the  Social  Security  Act  is 

amended  by  inserting  after  the  third  sentence  the  following  new 
sentence:  "In  determining  whether  an  individual  is  able  to  engage  in 
substantial  gainful  activity  by  reason  of  his  earnings,  where  his 
disability  is  sufficiently  severe  to  result  in  a  functional  limitation 
requiring  assistance  in  order  for  him  to  work,  there  shall  be  excluded 
from  such  earnings  an  amount  equal  to  the  cost  (to  such  individual)  of 
any  attendant  care  services,  medical  devices,  equipment,  prostheses, 
and  similar  items  and  services  (not  including  routine  drugs  or  routine 
medical  services  unless  such  drugs  or  services  are  necessary  for  the 
control  of  the  disabling  condition)  which  are  necessary  (as  deter- 
mined by  the  Secretary  in  regulations)  for  that  purpose,  whether  or 
not  such  assistance  is  also  needed  to  enable  him  to  carry  out  his 
normal  daily  functions;  except  that  the  amounts  to  be  excluded  shall 
be  subject  to  such  reasonable  limits  as  the  Secretary  may  prescribe.". 
42  use  1382c.  (2)  Section  1614(a)(3)(D)  of  such  Act  is  amended  by  inserting  after 
Post.  p.  4o3.  ^j^g  ^j.g^  sentence  the  following  new  sentence:  "In  determining 
whether  an  individual  is  able  to  engage  in  substantial  gainful  activity 
by  reason  of  his  earnings,  where  his  disability  is  sufficiently  severe  to 
result  in  a  functional  limitation  requiring  assistance  in  order  for  him 
to  work,  there  shall  be  excluded  from  such  earnings  an  amount  equal 
to  the  cost  (to  such  individual)  of  any  attendant  care  services,  medical 
devices,  equipment,  prostheses,  and  similar  items  and  services  (not 
including  routine  drugs  or  routine  medical  services  unless  such  drugs 
or  services  are  necessary  for  the  control  of  the  disabling  condition) 
which  are  necessary  (as  determined  by  the  Secretary  in  regulations) 
for  that  purpose,  whether  or  not  such  assistance  is  also  needed  to 
enable  him  to  carry  out  his  normal  daily  functions;  except  that  the 
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amounts  to  be  excluded  shall  be  subject  to  such  reasonable  limits  as 
the  Secretar)^  may  prescribe.". 

(b)  Section  1612(b)(4)(B)  of  such  Act  is  amended  by  striking  out  42  USC  i;i82a. 
"plus  one-half  of  the  remainder  thereof,  and  (ii)"  and  inserting  in  lieu 

thereof  the  following:  "(ii)  such  additional  amounts  of  earned  income 
of  such  individual  (for  purposes  of  determining  the  amount  of  his  or 
her  benefits  under  this  title  and  of  determining  his  or  her  eligibility 
for  such  benefits  for  consecutive  months  of  eligibility  after  the  initial 
month  of  such  eligibility),  if  such  individual's  disability  is  sufficiently 
severe  to  result  in  a  functional  limitation  requiring  assistance  in 
order  for  him  to  work,  as  may  be  necessary  to  pay  the  costs  (to  such 
individual)  of  attendant  care  services,  medical  devices,  equipment, 
prostheses,  and  similar  items  and  services  (not  including  routine 
drugs  or  routine  medical  services  unless  such  drugs  or  services  are 
necessary  for  the  control  of  the  disabling  condition)  which  are 
necessary  (as  determined  by  the  Secretary  in  regulations)  for  that 
purpose,  whether  or  not  such  assistance  is  also  needed  to  enable  him 
to  carry  out  his  normal  daily  functions,  except  that  the  amounts  to  be 
excluded  shall  be  subject  to  such  reasonable  limits  as  the  Secretary 
may  prescribe,  (iii)  one-half  of  the  amount  of  earned  income  not 
excluded  after  the  application  of  the  preceding  provisions  of  this 
subparagraph,  and  (iv)". 

(c)  The  amendments  made  by  this  section  shall  apply  with  respect  42  USC  423  note, 
to  expenses  incurred  on  or  after  the  first  day  of  the  sixth  month 

which  begins  after  the  date  of  the  enactment  of  this  Act. 

REENTITLEMENT  TO  DISABILITY  BENEFITS 

Sec.  303.  (a)(1)  Section  222(c)(1)  of  the  Social  Security  Act  is  42  USC  422. 
amended  by  striking  out  "section  223  or  202(d)"  and  inserting  in  lieu  42  USC  423,  402. 
thereof  "section  223,  202(d),  202(e),  or  202(f)". 

(2)  Section  222(c)(3)  of  such  Act  is  amended  by  striking  out  the 
period  at  the  end  of  the  first  sentence  and  inserting  in  lieu  thereof 
",  or,  in  the  case  of  an  individual  entitled  to  widow's  or  widower's 
insurance  benefits  under  section  202  (e)  or  (f)  who  became  entitled  to 
such  benefits  prior  to  attaining  age  60,  with  the  month  in  which  such 
individual  becomes  so  entitled.". 

03)(1)(A)  Section  223(a)(1)  of  such  Act  is  amended  by  striking  out  "or 
the  third  month  following  the  month  in  which  his  disability  ceases." 
at  the  end  of  the  first  sentence  and  inserting  in  lieu  thereof  "or, 
subject  to  subsection  (e),  the  termination  month.  For  purposes  of  the 
preceding  sentence,  the  termination  month  for  any  individual  shall 
be  the  third  month  following  the  month  in  which  his  disability  ceases; 
except  that,  in  the  case  of  an  individual  who  has  a  period  of  trial  work 
which  ends  as  determined  by  application  of  section  222(cX4XA),  the 
termination  month  shall  be  the  earlier  of  (I)  the  third  month 
following  the  earliest  month  after  the  end  of  such  period  of  trial  work 
with  respect  to  which  such  individual  is  determined  to  no  longer  be 
suffering  from  a  disabling  physical  or  mental  impairment,  or  (II)  the 
third  month  following  the  earliest  month  in  which  such  individual 
engages  or  is  determined  able  to  engage  in  substantial  gainful 
activity,  but  in  no  event  earlier  than  the  first  month  occurring  after 
the  15  months  following  such  period  of  trial  work  in  which  he  engages 
or  is  determined  able  to  engage  in  substantial  gainful  activity.". 

(B)  Section  202(d)(1)(G)  of  such  Act  is  amended— 

(i)  by  redesignating  clauses  (i)  and  (ii)  as  clauses  (III)  and  (IV\ 
respectively,  and 
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(ii)  by  striking  out  "the  third  month  following  the  month  in 
which  he  ceases  to  be  under  such  disability"  and  inserting  in  lieu 
thereof  or,  subject  to  section  223(e),  the  termination  month 
(and  for  purposes  of  this  subparagraph,  the  termination  month 
for  any  individual  shall  be  the  third  month  following  the  month 
in  which  his  disability  ceases;  except  that,  in  the  case  of  an 
individual  who  has  a  period  of  trial  work  which  ends  as  deter- 
mined by  application  of  section  222(c)(4)(A),  the  termination 
month  shall  be  the  earlier  of  (I)  the  third  month  following  the 
earliest  month  after  the  end  of  such  period  of  trial  work  with 
respect  to  which  such  individual  is  determined  to  no  longer  be 
suffering  from  a  disabling  physical  or  mental  impairment,  or  (II) 
the  third  month  following  the  earliest  month  in  which  such 
individual  engages  or  is  determined  able  to  engage  in  substantial 
gainful  activity,  but  in  no  event  earlier  than  the  first  month 
occurring  after  the  15  months  following  such  period  of  trial  work 
in  which  he  engages  or  is  determined  able  to  engage  in  substan- 
tial gainful  activity,". 

(C)  Section  202(e)(1)  of  such  Act  is  amended  by  striking  out  ''the 
third  month  following  the  month  in  which  her  disability  ceases 
(unless  she  attains  age  65  on  or  before  the  last  day  of  such  third 
month)."  at  the  end  thereof  and  inserting  in  lieu  thereof  subject  to 
section  223(e),  the  termination  month  (unless  she  attains  age  65  on  or 
before  the  last  day  of  such  termination  month).  For  purposes  of  the 
preceding  sentence,  the  termination  month  for  any  individual  shall 
be  the  third  month  following  the  month  in  which  her  disability 
ceases;  except  that,  in  the  case  of  an  individual  who  has  a  period  of 
trial  work  which  ends  as  determined  by  application  of  section 
222(c)(4)(A),  the  termination  month  shall  be  the  earlier  of  (I)  the  third 
month  following  the  earliest  month  after  the  end  of  such  period  of 
trial  work  with  respect  to  which  such  individual  is  determined  to  no 
longer  be  suffering  from  a  disabling  physical  or  mental  impairment, 
or  (II)  the  third  month  following  the  earliest  month  in  which  such 
individual  engages  or  is  determined  able  to  engage  in  substantial 
gainful  activity,  but  in  no  event  earlier  than  the  first  month  occur- 
ring after  the  15  months  following  such  period  of  trial  work  in  which 
he  engages  or  is  determined  able  to  engage  in  substantial  gainful 
activity.". 

(D)  Section  202(fXl)  of  such  Act  is  amended  by  striking  out  ''the 
third  month  following  the  month  in  which  his  disability  ceases 
(unless  he  attains  age  65  on  or  before  the  last  day  of  such  third 
month)."  at  the  end  thereof  and  inserting  in  lieu  thereof  subject  to 
section  223(e),  the  termination  month  (unless  he  attains  age  65  on  or 
before  the  last  day  of  such  termination  month).  For  purposes  of  the 
preceding  sentence,  the  termination  month  for  any  individual  shall 
be  the  third  month  following  the  month  in  which  his  disability  ceases; 
except  that,  in  the  case  of  an  individual  who  has  a  period  of  trial  work 
which  ends  as  determined  by  application  of  section  222(cX4)(A),  the 
termination  month  shall  be  the  earlier  of  (I)  the  third  month 
following  the  earliest  month  after  the  end  of  such  period  of  trial  work 
with  respect  to  which  such  individual  is  determined  to  no  longer  be 
suffering  from  a  disabling  physical  or  mental  impairment,  or  (II)  the 
third  month  following  the  earliest  month  in  which  such  individual 
engages  or  is  determined  able  to  engage  in  substantial  gainful 
activity,  but  in  no  event  earlier  than  the  first  month  occurring  after 
the  15  months  following  such  period  of  trial  work  in  which  he  engages 
or  is  determined  able  to  engage  in  substantial  gainful  activity.". 


42  use  423. 
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(2)(A)  Section  223  of  such  Act  is  amended  by  adding  at  the  end  42  use  m. 
thereof  the  following  new  subsection: 

"(e)  No  benefit  shall  be  payable  under  subsection  (d)(l)(B)(ii), 
(eXlXBXii),  or  (fXlXBXii)  of  section  202  or  under  subsection  (aXD  of  42  use  402. 
this  section  to  an  individual  for  any  month,  after  the  third  month,  in 
which  he  engages  in  substantial  gainful  activity  during  the  LS-month 
period  following  the  end  of  his  trial  work  period  determined  by 
application  of  section  222(cX4XA).".  42  use  422. 

(B)  Section  216(iX2XI))  of  such  Act  is  amended  by  striking  out  "(ii)"  42  use  416. 
and  all  that  follows  and  inserting  in  lieu  thereof  "(ii)  the  month 
preceding  (I)  the  termination  month  (as  defined  in  section  223(aXl)), 
or,  if  earlier  (II)  the  first  month  for  which  no  benefit  is  payable  by 
reason  of  section  223(e),  where  no  benefit  is  payable  for  any  of  the 
succeeding  months  during  the  15-month  period  referred  to  in  such 
section." 

(cXlXA)  Section  1614(aX3)  of  such  Act  is  amended  by  adding  at  the  42  use  i382c. 
end  thereof  the  following  new  subparagraph: 

*'(F)  For  purposes  of  this  title,  an  individual  whose  trial  work  period 
has  ended  by  application  of  paragraph  (4)(D)(i)  shall,  subject  to  section 
161](eX4),  nonetheless  be  considered  (except  for  purposes  of  section  42  use  1382. 
1631(aX5))  to  be  disabled  through  the  end  of  the  month  preceding  the  42  use  1383. 
termination  month.  For  purposes  of  the  preceding  sentence,  the 
termination  month  for  any  individual  shall  be  the  earlier  of  (i)  the 
earliest  month  after  the  end  of  such  period  of  trial  work  with  respect 
to  which  such  individual  is  determined  to  no  longer  be  suffering  from 
a  disabling  physical  or  mental  impairment,  or  (ii)  the  first  month, 
after  the  period  of  15  consecutive  months  following  the  end  of  such 
period  of  trial  work,  in  which  such  individual  engages  in  or  is 
determined  to  be  able  to  engage  in  substantial  gainful  activity.". 

(B)  Section  1614(aX3)(D)  of  such  Act  is  amended  by  striking  out  Ante,  p.  450. 
''paragraph  (4)"  and  inserting  in  lieu  thereof  ''subparagraph  (F)  or 
paragraph  (4)". 

(2)  Section  1611(e)  of  such  Act  is  amended  by  adding  at  the  end 
thereof  the  following  new  paragraph: 

"(4)  No  benefit  shall  be  payable  under  this  title,  except  as  provided 
in  section  1619  (or  section  1616(cX3)),  with  respect  to  an  eligible  Ante,  pp.  445, 
individual  or  his  eligible  spouse  who  is  an  aged,  blind,  or  disabled 
individual  solely  by  application  of  section  1614(aX3XF)  for  any  month,  Supra. 
after  the  third  month,  in  which  he  engages  in  substantial  gainful 
activity  during  the  fifteen-month  period  following  the  end  of  his  trial 
work  period  determined  by  application  of  section  1614(aX4XDXi)."- 

(d)  The  amendments  made  by  this  section  shall  become  effective  on   Effective  date, 
the  first  day  of  the  sixth  month  which  begins  after  the  date  of  the   42  use  402  note, 
enactment  of  this  Act,  and  shall  apply  with  respect  to  any  individual 
whose  disability  has  not  been  determined  to  have  ceased  prior  to  such 
first  day, 

DISABILITY  determinations;  FEDERAL  REVIEW  OF  STATE  AGENCY 
DETERMINATIONS 

Sec.  304.  (a)  Section  221(a)  of  the  Social  Security  Act  is  amended  to   42  use  421. 
read  as  follows: 

"(aXD  In  the  case  of  any  individual,  the  determination  of  whether 
or  not  he  is  under  a  disability  (as  defined  in  section  216(i)  or  223(d))   42  use  416,  423. 
and  of  the  day  such  disability  began,  and  the  determination  of  the  day 
on  which  such  disability  ceases,  shall  be  made  by  a  State  agency, 
notwithstanding  any  other  provision  of  law,  in  any  State  that  notifies 
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the  Secretary  in  writing  that  it  wishes  to  make  such  disabihty 
determinations  commencing  with  such  month  as  the  Secretary  and 
the  State  agree  upon,  but  only  if  (A)  the  Secretary  has  not  found, 
under  subsection  (bXl),  that  the  State  agency  has  substantially  failed 
to  make  disability  determinations  in  accordance  with  the  applicable 
provisions  of  this  section  or  rules  issued  thereunder,  and  (B)  the  State 
has  not  notified  the  Secretary,  under  subsection  (bX2),  that  it  does  not 
wish  to  make  such  determinations.  If  the  Secretary  once  makes  the 
,  finding  described  in  clause  (A)  of  the  preceding  sentence,  or  the  State 
gives  the  notice  referred  to  in  clause  (B)  of  such  sentence,  the 
Secretary  may  thereafter  determine  whether  (and,  if  so,  beginning 
with  which  month  and  under  what  conditions)  the  State  may  again 
make  disability  determinations  under  this  paragraph. 

''(2)  The  disability  determinations  described  in  paragraph  (1)  made 
by  a  State  agency  shall  be  made  in  accordance  with  the  pertinent 
provisions  of  this  title  and  the  standards  and  criteria  contained  in 
regulations  or  other  written  guidelines  of  the  Secretary  pertaining  to 
matters  such  as  disability  determinations,  the  class  or  classes  of 
individuals  with  respect  to  which  a  State  may  make  disability 
determinations  (if  it  does  not  wish  to  do  so  with  respect  to  all 
individuals  in  the  State),  and  the  conditions  under  which  it  may 
Regulations.  choose  not  to  make  all  such  determinations.  In  addition,  the  Secre- 
tary shall  promulgate  regulations  specifying,  in  such  detail  as  he 
deems  appropriate,  performance  standards  and  administrative 
requirements  and  procedures  to  be  followed  in  performing  the  dis- 
ability determination  function  in  order  to  assure  effective  and  uni- 
form administration  of  the  disability  insurance  program  throughout 
the  United  States.  The  regulations  may,  for  example,  specify  matters 
such  as — 

''(A)  the  administrative  structure  and  the  relationship  between 
various  units  of  the  State  agency  responsible  for  disability 
determinations, 

"(B)  the  physical  location  of  and  relationship  among  agency 
staff  units,  and  other  individuals  or  organizations  performing 
tasks  for  the  State  agency,  and  standards  for  the  availability  to 
applicants  and  beneficiaries  of  facilities  for  making  disability 
determinations, 

"(C)  Slate  agency  performance  criteria,  including  the  rate  of 
accuracy  of  decisions,  the  time  periods  within  which  determma- 
tions  must  be  m.ade,  the  procedures  for  and  the  scope  of  review  by 
the  Secretary,  and,  as  he  finds  appropriate,  by  the  State,  of  its 
performance  in  individual  cases  and  in  classes  of  cases,  and  rules 
governing  access  of  appropriate  Federal  officials  to  State  offices 
and  to  State  records  relating  to  its  administration  of  the  disabil- 
ity determination  function, 

"(D)  fiscal  control  procedures  that  the  State  agency  may  be 
required  to  adopt,  and 

"(E)  the  submission  of  reports  and  other  data,  in  such  form  and 
at  such  time  as  the  Secretary  m^ay  require,  concerning  the  State 
agency's  activities  relating  to  the  disability  determination. 
'  '         Nothing  in  this  section  shall  be  construed  to  authorize  the  Secretary 
to  take  any  action  except  pursuant  to  law  or  to  regulations  promul- 
gated pursuant  to  law.". 
42  use  421.  (b)  Section  221(b)  of  such  Act  is  amended  to  read  as  follows: 

Disability  "(b)(1)  if  the  Secretary  finds,  after  notice  and  opportunity  for  a 

determinations,     hearing,  that  a  State  agency  is  substantially  failing  to  make  disability 
.      determinations  in  a  manner  consistent  with  his  regulations  and  other 
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written  guidelines,  the  Secretary  shall,  not  earlier  than  180  days 
following  his  finding,  and  after  he  has  complied  with  the  require- 
ments of  paragraph  (3),  make  the  disability  determinations  referred 
to  in  subsection  (a)(1). 

"(2)  If  a  State,  having  notified  the  Secretary  of  its  intent  to  make 
disability  determinations  under  subsection  (a)(1),  no  longer  wishes  to 
make  such  determinations,  it  shall  notify  the  Secretary  in  writing  of 
that  fact,  and,  if  an  agency  of  the  State  is  making  disability  determi- 
nations at  the  time  such  notice  is  given,  it  shall  continue  to  do  so  for 
not  less  than  180  days,  or  (if  later)  until  the  Secretary  has  complied 
with  the  requirements  of  paragraph  (3).  Thereafter,  the  Secretary 
shall  make  the  disability  determinations  referred  to  in  subsection 
(a)(1). 

"(3)(A)  The  Secretary  shall  develop  and  initiate  all  appropriate 
procedures  to  implement  a  plan  with  respect  to  any  partial  or 
complete  assumption  by  the  Secretary  of  the  disability  determination 
function  from  a  State  agency,  as  provided  in  this  section,  under  which 
employees  of  the  affected  State  agency  who  are  capable  of  performing 
duties  in  the  disability  determination  process  for  the  Secretary  shall, 
notwithstanding  any  other  provision  of  law,  have  a  preference  over 
any  other  individual  in  filling  an  appropriate  employment  position 
with  the  Secretary  (subject  to  any  system  established  by  the  Secre- 
tary for  determining  hiring  priority  among  such  employees  of  the 
State  agency)  unless  any  such  employee  is  the  administrator,  the 
deputy  administrator,  or  assistant  administrator  (or  his  equivalent) 
of  the  State  agency,  in  which  case  the  Secretary  may  accord  such 
priority  to  such  employee. 

"(B)  The  Secretary  shall  not  make  such  assumption  of  the  disability 
determination  function  until  such  time  as  the  Secretary  of  Labor 
determines  that,  with  respect  to  employees  of  such  State  agency  who 
will  be  displaced  from  their  emplojmient  on  account  of  such  assump- 
tion by  the  Secretary  and  who  will  not  be  hired  by  the  Secretary  to 
perform  duties  in  the  disability  determination  process,  the  State  has 
made  fair  and  equitable  arrangements  to  protect  the  interests  of 
employees  so  displaced.  Such  protective  arrangements  shall  include 
only  those  provisions  which  are  provided  under  all  applicable  Fed- 
eral, State  and  local  statutes  including,  but  not  limited  to,  (i)  the 
preservation  of  rights,  privileges,  and  benefits  (including  continu- 
ation of  pension  rights  and  benefits)  under  existing  collective- 
bargaining  agreements;  (ii)  the  continuation  of  collective-bargaining 
rights;  (iii)  the  assignment  of  affected  employees  to  other  jobs  or  to 
retraining  programs;  (iv)  the  protection  of  individual  employees 
against  a  worsening  of  their  positions  with  respect  to  their  employ- 
ment; (v)  the  protection  of  health  benefits  and  other  fringe  benefits; 
and  (vi)  the  provision  of  severance  pay,  as  may  be  necessary.". 

(c)  Section  221(c)  of  such  Act  is  amended  to  read  as  follows: 

"(c)(1)  The  Secretary  may  on  his  own  motion  or  as  required  under 
paragraphs  (2)  and  (3)  review  a  determination,  made  by  a  State 
agency  under  this  section,  that  an  individual  is  or  is  not  under  a 
disability  (as  defined  in  section  216(i)  or  223(d))  and,  as  a  result  of  such 
review,  may  modify  such  agency's  determination  and  determine  that 
such  individual  either  is  or  is  not  under  a  disability  (as  so  defined)  or 
that  such  individual's  disability  began  on  a  day  earlier  or  later  than 
that  determined  by  such  agency,  or  that  such  disability  ceased  on  a 
day  earlier  or  later  than  that  determined  by  such  agency.  A  review  by 
the  Secretary  on  his  own  motion  of  a  State  agency  determination 
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under  this  paragraph  may  be  made  before  or  after  any  action  is  taken 
to  implement  such  determination. 

"(2)  The  Secretary  (in  accordance  with  paragraph  (3))  shall  review 
determinations,  made  by  State  agencies  pursuant  to  this  section,  that 
individuals  are  under  disabilities  (as  defined  in  section  216(i)  or 
223(d)).  Any  review  by  the  Secretary  of  a  State  agency  determination 
under  this  paragraph  shall  be  made  before  any  action  is  taken  to 
implement  such  determination. 

"(3)  In  carrying  out  the  provisions  of  paragraph  (2)  with  respect  to 
the  review  of  determinations,  made  by  State  agencies  pursuant  to 
this  section,  that  individuals  are  under  disabilities  (as  defined  in 
section  216(i)  or  223(d)),  the  Secretary  shall  review — 

"(A)  at  least  15  percent  of  all  such  determinations  made  by 
State  agencies  in  the  fiscal  year  1981, 

'XB)  at  least  35  percent  of  all  such  determinations  made  by 
State  agencies  in  the  fiscal  year  1982,  and 

"(C)  at  least  65  percent  of  all  such  determinations  made  by 
State  agencies  in  any  fiscal  year  after  the  fiscal  year  1982.' . 

(d)  Section  221(d)  of  such  Act  is  amended  by  striking  out  "(a)"  and 
inserting  in  lieu  thereof  "(a),  (b)", 

(e)  The  first  sentence  of  section  221(e)  of  such  Act  is  amended — 

(1)  by  striking  out  "which  has  an  agreement  with  the  Secre- 
tary" and  inserting  in  lieu  thereof  "which  is  making  disability 
determinations  under  subsection  (a)(1)", 

(2)  by  striking  out  "as  may  be  mutually  agreed  upon"  and 
inserting  in  lieu  thereof  "as  determined  by  the  Secretary",  and 

(3)  by  striking  out  "carrying  out  the  agreement  under  this  section" 
and  inserting  in  lieu  thereof  "making  disability  determinations 
under  subsection  (a)(1)". 

(f)  Section  221(g)  of  such  Act  is  amended — 

(1)  by  striking  out  "has  no  agreement  under  subsection  (b)"  and 
inserting  in  lieu  thereof  "does  not  undertake  to  perform  disabil- 
ity determinations  under  subsection  (a)(1),  or  which  has  been 
found  by  the  Secretary  to  have  substantially  failed  to  make 
disability  determinations  in  a  manner  consistent  with  his  regula- 
tions and  guidelines",  and 

(2)  by  striking  out  "not  included  in  an  agreement  under 
subsection  (b)"  and  inserting  in  lieu  thereof  "for  whom  no  State 
undertakes  to  make  disability  determinations". 

ig)  The  Secretary  of  Health  and  Human  Services  shall  implement  a 
program  of  reviewing,  on  his  own  motion,  decisions  rendered  by 
administrative  law  judges  as  a  result  of  hearings  under  section  221(d) 
of  the  Social  Security  Act,  and  shall  report  to  the  Congress  by 
January  1, 1982,  on  his  progress. 

(h)  The  amendments  made  by  subsections  (a),  (b),  (d),  (e),  and  (0 
shall  be  effective  beginning  with  the  tv/elfth  month  following  the 
month  in  which  this  Act  is  enacted.  Any  State  that,  on  the  effective 
date  of  the  amendments  -made  by  this  section,  has  in  effect  an 
agreement  with  the  Secretary  of  Health  and  Human  Services  under 
section  221(a)  of  the  Social  Security  Act  (as  in  effect  prior  to  such 
amendments)  will  be  deemed  to  have  given  to  the  Secretary  the 
notice  specified  in  section  221(a)(1)  of  such  Act  as  amended  by  this 
section,  in  lieu  of  continuing  such  agreement  in  effect  after  the 
effective  date  of  such  amendments.  Thereafter,  a  State  may  notify 
the  Secretary  in  writing  that  it  no  longer  wishes  to  make  disability 
determinations,  effective  not  less  than  180  days  after  the  notification 
is  given. 
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(i)  The  Secretary  of  Health  and  Human  Services  shall  submit  to  the  Plan,  submittal 
Congress  by  July  1, 1980,  a  detailed  plan  on  how  he  expects  to  assume  no'JJ^oT' 
the  functions  and  operations  of  a  State  disability  determination  unit 
when  this  becomes  necessary  under  the  amendments  made  by  this 
section,  and  how  he  intends  to  meet  the  requirements  of  section 
221(bX3)  of  the  Social  Security  Act.  Such  plan  should  assume  the  42  use  421. 
uninterrupted  operation  of  the  disability  determination  function  and 
the  utilization  of  the  best  qualified  personnel  to  carry  out  such 
function.  If  any  amendment  of  Federal  law  or  regulation  is  required 
to  carry  out  such  plan,  recommendations  for  such  amendment  should 
be  included  in  the  report. 

INFORMATION  TO  ACCOMPANY  SECRETARY'S  DECISIONS 

Sec.  305.  (a)  Section  2050b)  of  the  Social  Security  Act  is  amended  by  42  use  405. 
inserting  after  the  first  sentence  the  following  new  sentence:  "Any 
such  decision  by  the  Secretary  which  involves  a  determination  of 
disability  and  which  is  in  whole  or  in  part  unfavorable  to  such 
individual  shall  contain  a  statement  of  the  case,  in  understandable 
language,  setting  forth  a  discussion  of  the  evidence,  and  stating  the 
Secretary's  determination  and  the  reason  or  reasons  upon  which  it  is 
based.". 

(h)  Section  1631(cXl)  of  such  Act  is  amended  by  inserting  after  the  42  use  1383. 
first  sentence  thereof  the  following  new  sentence:  "Any  such  decision 
by  the  Secretary  which  involves  a  determination  of  disability  and 
which  is  in  whole  or  in  part  unfavorable  to  such  individual  shall 
contain  a  statement  of  the  case,  in  understandable  language,  setting 
forth  a  discussion  of  the  evidence,  and  stating  the  Secretary's  deter- 
mination and  the  reason  or  reasons  upon  which  it  is  based.". 

(c)  The  amendments  made  by  this  section  shall  apply  with  respect   42  use  405  note, 
to  decisions  made  on  or  after  the  first  day  of  the  loth  month  following 
the  month  in  which  this  Act  is  enacted. 


UMITATION  ON  PROSPECTIVE  EFFECT  OF  APPUCATION 


Sec.  306.  (a)  Section  202(jX2)  of  the  Social  Security  Act  is  amended  42  use  402. 
to  read  as  follows: 

"(2)  An  application  for  any  monthly  benefits  under  this  section 
filed  before  the  first  month  in  which  the  applicant  satisfies  the 
requirements  for  such  benefits  shall  be  deemed  a  valid  application 
(and  shall  be  deemed  to  have  been  filed  in  such  first  month)  only  if  the 
applicant  satisfies  the  requirements  for  such  benefits  before  the 
Secretary  makes  a  final  decision  on  the  application  and  no  request 
under  section  205(b)  for  notice  and  opportunity  for  a  hearing  thereon  42  use  405. 
is  made  or,  if  such  a  request  is  made,  before  a  decision  based  upon  the 
evidence  adduced  at  the  hearing  is  made  (regardless  of  whether  such 
decision  becomes  the  final  decision  of  the  Secretary).". 

(b)  Section  216(iX2)(G)  of  such  Act  is  amended—  42  use  416. 

(1)  by  inserting  "(and  shall  be  deemed  to  have  been  filed  on 
such  first  day)"  immediately  after  "shall  be  deemed  a  valid 
application"  in  the  first  sentence, 

(2)  by  striking  out  the  period  at  the  end  of  the  first  sentence 
and  inserting  in  lieu  thereof  "and  no  request  under  section  205(b) 
for  notice  and  opportunity  for  a  hearing  thereon  is  made  or,  if 
such  a  request  is  made,  before  a  decision  based  upon  the  evidence 
adduced  at  the  hearing  is  made  (regardless  of  whether  such 
decision  becomes  the  final  decision  of  the  Secretary).",  and 
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(3)  by  striking  out  the  second  sentence* 
42  use  423.  (c)  Section  223(b)  of  such  Act  is  amended— 

(1)  by  inserting  '*(and  shall  be  deemed  to  have  been  filed  in 
such  first  month)"  immediately  after  ''shall  be  deemed  a  valid 
application"  in  the  first  sentence, 

(2)  by  striking  out  the  period  at  the  end  of  the  first  sentence 
and  inserting  in  lieu  thereof  ''and  no  request  under  section  205(b) 
for  notice  and  opportunity  for  a  hearing  thereon  is  made,  or  if 
such  a  request  is  made,  before  a  decision  based  upon  the  evidence 
adduced  at  the  hearing  is  made  (regardless  of  whether  such 
decision  becomes  the  final  decision  of  the  Secretary).",  and 

(3)  by  striking  out  the  second  sentence. 

42  use  402  note.      (d)  The  amendments  made  by  this  section  shall  apply  to  applica- 
tions filed  after  the  month  in  which  this  Act  is  enacted. 

UMITATION  ON  COURT  REMANDS 

Sec.  307.  The  sixth  sentence  of  section  205(g)  of  the  Social  Security 
42  use  405.  Act  is  amended  by  striking  out  all  that  precedes  "and  the  Secretary 
shall"  and  inserting  in  lieu  thereof  the  following:  "The  court  may,  on 
motion  of  the  Secretary  made  for  good  cause  shown  before  he  files  his 
answer,  remand  the  case  to  the  Secretary  for  further  action  by  the 
Secretary,  and  it  may  at  any  time  order  additional  evidence  to  be 
taken  before  the  Secretary,  but  only  upon  a  showing  that  there  is  new 
evidence  which  is  material  and  that  there  is  good  cause  for  the  failure 
to  incorporate  such  evidence  into  the  record  in  a  prior  proceeding;". 

TIME  UMITATIONS  FOR  DECISIONS  ON  BENEFIT  CLAIMS 

Sec.  308.  The  Secretary  of  Health  and  Human  Services  sliall 
submit  to  the  Congress,  no  later  than  July  1,  1980,  a  report  recom- 
mending the  establishment  of  appropriate  time  limitations  governing 
decisions  on  claims  for  benefits  under  title  II  of  the  Social  Security 
Act.  Such  report  shall  specifically  recommend — 

(1)  the  maximum  period  of  time  (after  application  for  a  pay- 
ment under  such  title  is  filed)  within  which  the  initial  decision  of 
the  Secretary  as  to  the  rights  of  the  applicant  should  be  made; 

(2)  the  maximum  period  of  time  (after  application  for  reconsid- 
eration of  any  decision  described  in  paragraph  (1)  is  filed)  within 
which  a  decision  of  the  Secretary  on  such  reconsideration  should 
be  made; 

(3)  the  maximum  period  of  time  (after  a  request  for  a  hearing 
with  respect  to  any  decision  described  in  paragraph  (1)  is  filed) 
within  which  a  decision  of  the  Secretary  upon  such  hearing 
(whether  affirming,  modifying,  or  reversing  such  decision)  should 
be  made;  and 

(4)  the  maximum  period  of  time  (after  a  request  for  review  by 
the  Appeals  Council  with  respect  to  any  decision  described  in 
paragraph  (1)  is  made)  within  which  the  decision  of  the  Secretary 
upon  such  review  (whether  affirming,  modifying,  or  reversing 
such  decision)  should  be  made. 

In  determining  the  time  limitations  to  be  recommended,  the  Secre- 
tary shall  take  into  account  both  the  need  for  expeditious  processing 
of  claims  for  benefits  and  the  need  to  assure  that  all  such  claims  will 
be  thoroughly  considered  and  accurately  determined. 
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PAYMENT  FOR  EXISTING  MEDICAL  EVIDENCE 

Sec.  309.  (a)  Section  223(d)(5)  of  the  Social  Security  Act  is  amended  42  use  423. 
by  adding  at  the  end  thereof  the  following  new  sentence:  **Any  non- 
Federal  hospital,  clinic,  laboratory,  or  other  provider  of  medical 
services,  or  physician  not  in  the  employ  of  the  Federal  Government, 
which  supplies  medical  evidence  required  and  requested  by  the 
Secretary  under  this  paragraph  shall  be  entitled  to  payment  from  the 
Secretary  for  the  reasonable  cost  of  providing  such  evidence.". 

(b)  The  amendment  made  by  subsection  (a)  shall  apply  with  respect  42  use  423  note, 
to  evidence  requested  on  or  after  the  first  day  of  the  sixth  month 
which  begins  after  the  date  of  the  enactment  of  this  Act. 

PAYMENT  OF  CERTAIN  TRAVEL  EXPENSES 

Sec.  310.  (a)  Section  201  of  the  Social  Security  Act  is  amended  by  42  use  40i. 
adding  at  the  end  thereof  the  following  new  subsection: 

**(j)  There  are  authorized  to  be  made  available  for  expenditure,  out 
of  the  Federal  Old-Age  and  Survivors  Insurance  Trust  Fund,  or  the 
Federal  Disability  Insurance  Trust  Fund  (as  determined  appropriate 
by  the  Secretary),  such  amounts  as  are  required  to  pay  travel 
expenses,  either  on  an  actual  cost  or  commuted  basis,  to  individuals 
for  travel  incident  to  medical  examinations  requested  by  the  Secre- 
tary in  connection  with  disability  determinations  under  this  title,  and 
to  parties,  their  representatives,  and  all  reasonably  necessary  wit- 
nesses for  travel  within  the  United  States  (as  defined  in  section  210(i))  42  use  410. 
to  attend  reconsideration  interviews  and  proceedings  before  adminis- 
trative law  judges  with  respect  to  any  determination  under  this  title.. 
The  amount  available  under  the  preceding  sentence  for  payment  for 
air  travel  by  any  person  shall  not  exceed  the  coach  fare  for  air  travel 
between  the  points  involved  unless  the  use  of  tirst-class  accommoda- 
tions is  required  (as  determined  under  regulations  of  the  Secretary) 
because  of  such  person's  health  condition  or  the  unavailability  of 
alternative  accommodations;  and  the  amount  available  for  pa)mient 
for  other  travel  by  any  person  shall  not  exceed  the  cost  of  travel 
ODetween  the  points  involved)  by  the  most  economical  and  expeditious 
means  of  transportation  appropriate  to  such  person's  health  condi- 
tion, as  specified  in  such  regulations.". 

(b)  Section  1631  of  such  Act  is  amended  by  adding  at  the  end  thereof  42  use  1383. 
the  following  new  subsection: 

"Payment  of  Certain  Travel  Expenses 

"(h)  The  Secretary  shall  pay  travel  expenses,  either  on  an  actual 
cost  or  commuted  basis,  to  individuals  for  travel  incident  tc  medical 
examinations  requested  by  the  Secretary  in  connection  with  disabO- 
ity  determinations  under  :his  title,  and  to  parties,  their  representa- 
tives, and  all  reasonably  necessary  witnesses  for  travel  within  the 
United  States  (as  defined  in  section  1614(e))  to  attend  reconsideration  42  use  i382c. 
interviews  and  proceedings  before  administrative  law  judges  with 
respect  to  any  determination  under  this  title.  The  amount  available 
under  the  preceding  sentence  for  payment  for  air  travel  by  any 
person  shall  not  exceed  the  coach  fare  for  air  travel  between  the 
points  involved  unless  the  use  of  first-class  accommodations  is 
required  (as  determined  under  regulations  of  the  Secretary)  because 
of  such  person's  health  condition  or  the  unavailability  of  ^ternative 
accommodations;  and  the  amount  available  for  payment  for  other 
travel  by  any  person  shall  not  exceed  the  cost  of  travel  (between  the 
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points  involved)  by  the  most  economical  and  expeditious  means  of 
transportation  appropriate  to  such  person's  health  condition,  as 
specified  in  such  regulations.". 

(c)  Section  1817  of  such  Act  is  amended  by  adding  at  the  end  thereof 
the  following  new  subsection: 

"(i)  There  are  authorized  to  be  made  available  for  expenditure  out 
of  the  Trust  Fund  such  amounts  as  are  required  to  pay  travel 
expenses,  either  on  an  actual  cost  or  commuted  basis,  to  parties,  their 
representatives,  and  all  reasonably  necessary  witnesses  for  travel 
within  the  United  States  (as  defined  in  section  210(i))  to  attend 
reconsideration  interviews  and  proceedings  before  administrative 
law  judges  with  respect  to  any  determination  under  this  title.  The 
amount  available  under  the  preceding  sentence  for  payment  for  air 
travel  by  any  person  shall  not  exceed  the  coach  fare  for  air  travel 
between  the  points  involved  unless  the  use  of  first-class  accommoda- 
tions is  required  (as  determined  under  regulations  of  the  Secretary) 
because  of  such  person's  health  condition  or  the  unavailability  of 
alternative  accommodations;  and  the  amount  available  for  payment 
for  other  travel  by  any  person  shall  not  exceed  the  cost  of  travel 
(between  the  points  involved)  by  the  most  economical  and  expeditious 
means  of  transportation  appropriate  to  such  person's  health  condi- 
tion, as  specified  in  such  regulations.". 


PERIODIC  REVIEW  OF  DISABIUTY  DETERMINATIONS 
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Sec.  311.  (a)  Section  221  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

''(i)  In  any  case  where  an  individual  is  or  has  been  determined  to  be 
under  a  disability,  the  case  shall  be  reviewed  by  the  applicable  State 
agency  or  the  Secretary  (as  may  be  appropriate),  for  purposes  of 
continuing  eligibility,  at  least  once  every  3  years;  except  that  where  a 
finding  has  been  made  that  such  disability  is  permanent,  such 
reviews  shall  be  made  at  such  times  as  the  Secretary  determines  to  be 
appropriate.  Reviews  of  cases  under  the  preceding  sentence  shall  be 
in  addition  to,  and  shall  not  be  considered  as  a  substitute  for,  any 
other  reviews  which  are  required  or  provided  for  under  or  in  the 
administration  of  this  title.". 

(b)  The  amendment  made  by  subsection  (a)  shall  become  effective 
on  January  1, 1982. 

REPORT  BY  SECRETARY 
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Sec.  312.  The  Secretary  of  Health  and  Human  Services  shall 
submit  to  the  Congress  not  later  than  January  1,  1985,  a  full  and 
complete  report  as  to  the  effects  produced  by  reason  of  the  preceding 
provisions  of  this  Act  and  the  amendments  made  thereby. 


TITLE  IV— PROVISIONS  RELATING  TO  AFDC  AND  CHILD 
SUPPORT  PROGRAMS 


WORK  REQUIREMENT  UNDER  THE  AFDC  PROGRAM 

42  use  602.  Sec.  401.  (a)  Section  402(a)(19XA)  of  the  Social  Security  Act  is 

amended — 

(1)  by  striking  out  all  that  follows  "(A)"  and  precedes  clause  (i), 
and  inserting  in  lieu  thereof  the  following:  "that  every  indi- 
vidual, as  a  condition  of  eligibility  for  aid  under  this  part,  shall 
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register  for  manpower  services,  training,  employment,  and  other 
employment-related  activities  (including  employment  search, 
not  to  exceed  eight  weeks  in  total  in  each  year)  with  the 
Secretary  of  Labor  as  provided  by  regulations  issued  by  him, 
unless  such  individual  is—"; 

(2)  by  striking  out  '*or"  at  the  end  of  clause  (v); 

(3)  by  striking  out  "under  section  433(g)"  in  clause  (vi);  42  use  63.3. 

(4)  by  adding  "or"  after  the  semicolon  at  the  end  of  clause  (vi); 
and 

(5)  by  inserting  after  clause  (vi)  the  following  new  clause: 

"(vii)  a  person  who  is  working  not  less  than  30  hours 
per  week;' . 

(b)  Section  402(a)(19)(B)  of  such  Act  is  amended  by  inserting  "to  42  use  602. 
families  with  dependent  children"  immediately  after  "that  aid". 

(c)  Section  402(a)(19)(D)  of  such  Act  is  amended  by  striking  out  ", 
and  income  derived  from  a  special  work  project  under  the  program 
established  by  section  432(bX3)".  42  use  632. 

(d)  Section  402(aX19)(F)  of  such  Act  is  amended— 

(1)  by  striking  out,  "and  for  so  long  as  any  child,  relative,  or 
individual  (certified  to  the  Secretary  of  Labor  pursuant  to  sub- 
paragraph (G))"  in  the  matter  preceding  clause  (i),  and  inserting 
in  lieu  thereof  "(and  for  such  period  as  is  prescribed  under  joint 
regulations  of  the  Secretary  and  the  Secretary  of  Labor)  any 
child,  relative  or  individual";  and 

(2)  by  inserting  "and"  after  the  semicolon  at  the  end  of  clause 
(iv),  and  striking  out  all  that  follows. 

(e)  Section  402(a)(19)(G)  of  such  Act  is  amended— 

(1)  by  inserting  "(which  will,  to  the  maximum  extent  feasible, 
be  located  in  the  same  facility  as  that  utilized  for  the  administra- 
tion of  programs  established  pursuant  to  section  432(b)  (1),  (2),  or 
(3))"  immediately  after  "administrative  unit"  in  clause  (i); 

(2)  by  striking  out  "subparagraph  (A),"  in  clause  (ii),  and 
inserting  in  lieu  thereof  "subparagraph  (A)  of  this  paragraph  (I)"; 

(3)  by  striking  out  "part  C"  where  it  first  appears  in  clause  (ii) 
and  inserting  in  lieu  thereof  "section  4320))  (1),  (2),  or  (3)";  and 

(4)  by  striking  out  "emplojrment  or  training  under  part  C,"  in 
clause  (ii)  and  inserting  in  lieu  thereof  "emplojrment  or  training 
under  section  4320b)  (1),  (2),  or  (3),  (II)  such  social  and  supportive 
services  as  are  necessary  to  enable  such  individuals  as  deter- 
mined appropriate  by  the  Secretary  of  Labor  actively  to  engage 
in  other  employment-related  (including  but  not  limited  to 
employment  search)  activities,  as  well  as  timely  payment  for 
necessary  employment  search  expenses,  and  (III)  for  a  period 
deemed  appropriate  by  the  Secretary  of  Labor  after  such  an 
individual  accepts  employment,  such  social  and  supportive  serv- 
ices as  are  reasonable  and  necessary  to  enable  him  to  retain 
such  employment,". 

if)  Section  402(a)(19)  of  such  Act  is  further  amended — 

(1)  by  striking  out  "and"  at  the  end  of  subparagraph  (F); 

(2)  by  adding  "and"  after  the  semicolon  at  the  end  of  subpara- 
graph (0);  and 

(3)  by  adding  after  subparagraph  (G)  the  following  new 
subparagraph: 

"(H)  that  an  individual  participating  in  employment 
search  activities  shall  not  be  referred  to  employment  oppor- 
tunities which  do  not  meet  the  criteria  for  appropriate  work 
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and  training  to  which  an  individual  may  otherwise  be 
assigned  under  section  432(b)  (1),  (2),  or  (3);". 

(g)  Section  403(c)  of  such  Act  is  amended  by  striking  out  "part  C" 
and  inserting  in  lieu  thereof  "section  432(b)  (1),  (2),  or  (3)". 

(h)  Section  403(dXl)  of  such  Act  is  amended  by  adding  at  the  end 
thereof  the  following  new  sentence:  "In  determining  the  amount  of 
the  expenditures  made  under  a  State  plan  for  any  quarter  with 
respect  to  social  and  supportive  services  pursuant  to  section 
402(aX19XG),  there  shall  be  included  the  fair  and  reasonable  value  of 
goods  and  services  furnished  in  kind  from  the  Stat€  or  any  political 
subdivision  thereof.". 

(i)  The  amendments  made  by  this  section  (other  than  those  made  by 
sulDsections  (c)  and  (d))  shall  take  effect  on  September  30,  1980,  and 
the  joint  regulations  referred  to  in  section  402(aX19XF)  of  the  Social 
Security  Act  (as  amended  by  this  section)  shall  be  promulgated  on  or 
before  such  date,  and  take  effect  on  such  date. 


USE  OF  INTERNAL  REVENUE  SERVICE  TO  COLLECT  CHILD  SUPPORT  FOR 
NON-AFDC  FAMIUES 

Sec.  402.  (a)  The  first  sentence  of  section  452(b)  of  the  Social 
42  use  652.  Security  Act  is  amended  by  inserting  "(or  undertaken  to  be  collected 
42  use  654.        by  such  State  pursuant  to  section  454(6))"  immediately  after 

"assigned  to  such  State". 
Effective  date.         (b)  The  amendment  made  by  subsection  (a)  shall  take  effect  July  1, 

42  use  652  note.  iggQ. 


SAFEGUARDS  RESTRICTING  DISCLOSURE  OF  CERTAIN  INFORMATION 
UNDER  AFDC  AND  SOCIAL  SERVICE  PROGRAMS 

42  use  602.  Sec.  403.  (a)  Section  402(aX9)  of  the  Social  Security  Act  is 

amended — 

(1)  by  striking  out  "and"  at  the  end  of  clause  (B);  and 

(2)  by  striking  out  ";  and  the  safeguards"  and  all  that  follows 
and  inserting  in  lieu  thereof  the  following:  ",  and  (D)  any  audit  or 

^  similar  activity  conducted  in  connection  with  the  administration 

of  any  such  plan  or  program  by  any  governmental  entity  which  is 
authorized  by  law  to  conduct  such  audit  or  activity;  and  the 
safeguards  so  provided  shall  prohibit  disclosure,  to  any  commit- 
tee or  legislative  body  (other  than  an  entity  referred  to  in  clause 
(D)  with  respect  to  an  activity  referred  to  in  such  clause),  of  any 
information  which  identifies  by  name  or  address  any  such 
applicant  or  recipient;". 

42  use  1397b.        (b)  Section  2003(dXlXB)  of  such  Act  is  amended— 

(1)  by  striking  out  "provides  that"  and  inserting  in  lieu  thereof 
"provides  safeguards  which  restrict"; 

(2)  by  striking  out  "will  be  restricted"; 

(3)  by  inserting  "(A)"  after  "connected  with";  and 

(4)  by  inserting  before  the  semicolon  at  the  end  thereof  the 
following:  ",  and  (B)  any  audit  or  similar  activitv  conducted  in 
connection  with  the  administration  of  any  such  plan  or  program 
by  any  governmental  entity  which  is  authorized  by  law  to 
conduct  such  audit  or  activity;  and  the  safeguards  so  provided 
shall  prohibit  disclosure,  to  any  committee  or  legislative  body 
(other  than  an  entity  referred  to  in  clause  (B)  with  respect  to  an 
activity  referred  to  in  such  clause),  of  any  information  which 
identifies  by  name  or  address  any  such  applicant  or  recipient;". 
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(c)  The  amendments  made  by  this  section  shall  take  effect  on 
September  1, 1980. 


Effective  date. 
42  use  602  note. 


FEDERAL  MATCHING  FOR  CHILD  SUPPORT  DUTIES  PERFORMED  BY 
CERTAIN  COURT  PERSONNEL 

Sec.  404.  (a)  Section  455  of  the  Social  Security  Act  is  amended  by  42  USC  6.55. 
adding  at  the  end  thereof  the  following  new  subsection: 

"(c)(1)  Subject  to  paragraph  (2),  there  shall  be  included,  in  deter- 
mining amounts  expended  by  a  State  during  any  quarter  for  the 
operation  of  the  plan  approved  under  section  454,  so  much  of  the  42  USC  654. 
expenditures  of  courts  of  such  State  and  its  political  subdivisions 
(excluding  expenditures  for  or  in  connection  with  judges  and  other 
individuals  making  judicial  determinations,  but  not  excluding 
expenditures  for  or  in  connection  with  their  administrative  and 
support  personnel)  as  are  attributable  to  the  performance  of  services 
which  are  directly  related  to,  and  clearly  identifiable  with,  the 
operation  of  such  plan. 

"(2)  The  aggregate  amount  of  the  expenditures  which  are  included 
pursuant  to  paragraph  (1)  for  the  quarters  in  any  calendar  year  shall 
be  reduced  (but  not  below  zero)  by  the  total  amount  of  expenditures 
described  in  paragraph  (1)  which  were  made  by  the  State  for  the  12- 
month  period  beginning  January  1, 1978. 

"(3)  The  State  agency  may,  if  the  law  (or  procedures  established 
thereunder)  of  the  State  so  provides,  pay  so  much  of  the  amount  it 
receives  under  subsection  (a)  for  any  quarter  as  is  payable  by  reason 
of  the  provisions  of  this  subsection  directly  to  the  courts  of  the  State 
(or  political  subdivisions  thereof)  furnishing  the  services  on  account 
of  which  the  payment  is  payable.'*. 

(b)  The  am.endment  made  by  subsection  (a)  shall  apply  with  respect  Effective  date, 
to  expenditures  made  by  States  on  or  after  July  1,  1980.  42  USC  655  note. 


CHILD  SUPPORT  MANAGEMENT  INFORMATION  SYSTEM 

Sec.  405.  (a)  Section  455(a)  of  the  Social  Security  Act  is  amended—  42  USC  655. 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (1); 

(2)  by  striking  out  the  period  at  the  end  of  paragraph  (2)  and 
inserting  in  lieu  thereof  '\  and  and 

(3)  by  adding  after  and  below  paragraph  (2)  the  following  new 
paragraph: 

"(3)  equal  to  90  percent  (rather  than  the  percent  specified  in 
clause  (1)  or  (2))  of  so  much  of  the  sums  expended  during  such 
quarter  as  are  attributable  to  the  planning,  design,  development, 
installation  or  enhancement  of  an  automatic  data  processing  and 
information  retrieval  system  which  the  Secretary  finds  meets 
the  requirements  specified  in  section  454(16);". 
(b)  Section  454  of  such  Act  is  amended — 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (14), 

(2)  by  striking  out  the  period  at  the  end  of  paragraph  (15)  and 
inserting  in  lieu  thereof  ";  and",  and 

(3)  by   adding   after   paragraph   (15)  the   following  new 
paragraph: 

"(16)  provide,  at  the  option  of  the  State,  for  the  establishment, 
in  accordance  with  an  (initial  and  annually  updated)  advance 
automatic  data  processing  planning  document  approved  under 
section  452(d),  of  an  automatic  data  processing  and  information   Post.  p.  464 
retrieval  system  designed  effectively  and  efficiently  to  assist 


Automatic  data 
processing  and 
information 
retrieval  system. 


Infra. 

42  USC  654. 
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management  in  the  administration  of  the  State  plan,  in  the  State 
.  and  localities  thereof,  so  as  (A)  to  control,  account  for,  and 

monitor  (i)  all  the  factors  in  the  child  support  enforcement 
collection  and  paternity  determination  process  under  such  plan 
(including,  but  not  limited  to,  (I)  identifiable  correlation  factors 
(such  as  social  security  numbers,  names,  dates  of  birth,  home 
addresses  and  mailing  addresses  (including  postal  ZIP  codes)  of 
any  individual  with  respect  to  whom  child  support  obligations 
are  sought  to  be  established  or  enforced  and  with  respect  to  any 
,  person  to  whom  such  support  obligations  are  owing)  to  assure 

sufficient  compatibility  among  the  systems  of  different  jurisdic- 
tions to  permit  periodic  screening  to  determine  whether  such 
individual  is  paying  or  is  obligated  to  pay  child  support  in  more 
than  one  jurisdiction,  (11)  checking  of  records  of  such  individuals 
on  a  periodic  basis  with  Federal,  intra-  and  inter-State,  and  local 
agencies,  (III)  maintaining  the  data  necessary  to  meet  the  Fed- 
eral reporting  requirements  on  a  timely  basis,  and  (IV)  delin- 
quency and  enforcement  activities),  (ii)  the  collection  and 
distribution  of  support  payments  (both  intra- and  inter-State),  the 
determination,  collection  and  distribution,  of  incentive  payments 
both  inter-  and  intra-State,  and  the  maintenance  of  accounts 
receivable  on  all  amounts  owed,  collected  and  distributed,  and 
(iii)  the  costs  of  all  services  rendered,  either  directly  or  by 
interfacing  with  State  financial  management  and  expenditure 
information,  (B)  to  provide  interface  with  records  of  the  State's 
aid  to  families  with  dependent  children  program  in  order  to 
determine  if  a  collection  of  a  support  payment  causes  a  change 
affecting  eligibility  for  or  the  amount  of  aid  under  such  program, 
(C)  to  provide  for  security  against  unauthorized  access  to,  or  use 
of,  the  data  in  such  system,  and  (D)  to  provide  m.anagement 
information  on  all  cases  under  the  State  plan  from  initial 
referral  or  application  through  collection  and  enforcement.". 
42  use  652.  (c)  Section  452  of  such  Act  is  amended  by  adding  at  the  end  thereof 

the  following  new  subsection: 

*'(d)(l)  The  Secretary  shall  not  approve  the  initial  and  annually 

updated  advance  automatic  data  processing  planning  document, 
Ante,  p.  463.        referred  to  in  section  454(16),  unless  he  finds  that  such  document, 

when  implemented,  will  generally  carry  out  the  objectives  of  the 

management  system  referred  to  in  such  subsection,  and  such 

document — 

*'(A)  provides  for  the  conduct  of,  arid  reflects  the  results  of, 
requirements  analysis  studies,  which  include  consideration  of 
the  program  mission,  functions,  organization,  services,  con- 
straints, and  current  support,  of,  in,  or  relating  to,  such  system, 

"(B)  contains  a  description  of  the  proposed  management 
Ante,  p.  463.  system  referred  to  in  section  455(aX3),  including  a  description  of 

information  flows,  input  data,  and  output  reports  and  uses, 

"(C)  sets  forth  the  security  and  interface  requirements  to  be 
employed  in  such  management  system, 

**(D)  describes  the  projected  resource  requirements  for  staff 
and  other  needs,  and  the  resources  available  or  expected  to  be 
available  to  meet  such  requirements, 

"(E)  contains  an  implementation  plan  and  backup  procedures 
to  handle  possible  failures, 

"(F)  contains  a  summary  of  proposed  improvement  of  such 
management  system  in  terms  of  qualitative  and  quantitative 
benefits,  and 


PUBLIC  LAW  96-265— JUNE  9,  1980 


94  STAT.  465 


"(G)  provides  such  other  information  as  the  Secretary  deter- 
mines under  regulation  is  necessary. 

*'(2)(A)  The  Secretary  shall  through  the  separate  organizational 
unit  established  pursuant  to  subsection  (a),  on  a  continuing  basis, 
review,  assess,  and  inspect  the  planning,  design,  and  operation  of, 
management  information  systems  referred  to  in  section  455(aX3),  p.  463 
with  a  view  to  determining  whether,  and  to  what  extent,  such 
systems  meet  and  continue  to  meet  requirements  imposed  under 
paragraph  (1)  and  the  conditions  specified  under  section  454(16).  Ante,  p.  463 

"(B)  If  the  Secretary  fmds-with  respect  to  any  statewide  manage- 
ment information  system  referred  to  in  section  455(aX3)  that  there  is 
a  failure  substantially  to  comply  with  criteria,  requirements,  and 
other  undertakings,  prescribed  by  the  advance  automatic  data  proc- 
essing planning  document  theretofore  approved  by  the  Secretary 
with  respect  to  such  system,  then  the  Secretary  shall  suspend  his 
approval  of  such  document  until  there  is  no  longer  any  such  failure  of 
such  system  to  comply  with  such  criteria,  requirements,  and  other 
undertakings  so  prescribed.". 

(d)  Section  452  of  the  Social  Security  Act  is  further  amended  by 

adding  after  subsection  (d)  (as  added  by  subsection  (c)  of  this  section)  Ante,  p.  464 
the  following  new  subsection: 

"(e)  The  Secretary  shall  provide  such  technical  assistance  to  States 
as  he  determines  necessary  to  assist  States  to  plan,  design,  develop,  or 
install  and  provide  for  the  security  of,  the  management  information 
systems  referred  to  in  section  455(aX3).". 

(e)  The  amendments  made  by  this  section  shall  take  effect  on  July 
1,  1981,  and  shall  be  effective  only  with  respect  to  expenditures, 
referred  to  in  section  455(aX3)  of  the  Social  Security  Act  (as  amended 
by  this  Act),  made  on  or  after  such  date. 


Technical 
assistance  to 
States. 


Effective  date. 
42  use  652  note. 


AFDC  MANAGEMENT  INFORMATION  SYSTEM 


Sec.  406.  (a)  Section  403(aX3)  of  the  Social  Security  Act  is  42  use  603. 
amended — 

(1)  by  striking  out  "and"  at  the  end  of  subparagraph  (A); 

(2)  by  redesignating  subparagraph  (B)  as  subparagraph  (C);  and 

(3)  by  inserting  after  subparagraph  (A)  the  following  new 
subparagraph: 

"(B)  90  per  centum  of  so  much  of  the  sums  expended 
during  such  quarter  as  are  attributable  to  the  planning, 
design,  development,  or  installation  of  such  statewide 
mechanized  claims  processing  and  information  retrieval 
systems  as  (i)  meet  the  conditions  of  section  402(a)(30),  and 
(ii)  the  Secretary  determines  are  likely  to  provide  more 
efficient,  economical,  and  effective  administration  of  the 
plan  and  to  be  compatible  with  the  claims  processing  and 
information  retrieval  systems  utilized  in  the  administration 
of  State  plans  approved  under  title  XIX,  and  State  programs 
with  respect  to  which  there  is  Federal  financial  participation 
under  title  XX,  and". 
(bXD  Section  402(a)  of  such  Act  is  amended — 

(A)  by  striking  out  "and"  at  the  end  of  paragraph  (28); 

(B)  by  striking  out  the  period  at  the  end  of  paragraph  (29)  and 
inserting  in  lieu  thereof";  and";  and 

(C)  by  adding  after  paragraph  (29)  the  following  new 
paragraph: 


Infra. 


42  use  1396. 

42  use  1397. 
42  use  602. 


94  STAT.  466 


PUBLIC  LAW  96-265~JUNE  9,  1980 


*'(30)  at  the  option  of  the  State,  provide  for  the  establishment 
and  operation,  in  accordance  with  an  (initial  and  annually 
updated)  advance  automatic  data  processing  planning  document 
approved  under  subsection  (d),  of  an  automated  statewide  man- 
agement information  system  designed  effectively  and  efficiently, 
to  assist  management  in  the  administration  of  the  State  plan  for 
aid  to  families  with  dependent  children  approved  under  this  part, 
so  as  (A)  to  control  and  account  for  (i)  all  the  factors  in  the  total 
eligibility  determination  process  under  such  plan  for  aid  (includ- 
ing but  not  limited  to  (I)  identifiable  correlation  factors  (such  as 
social  security  numbers,  names,  dates  of  birth,  home  addresses, 
and  mailing  addresses  (including  postal  ZIP  codes),  of  all  appli- 
cants and  recipients  of  such  aid  and  the  relative  with  whom  any 
child  who  is  such  an  applicant  or  recipient  is  living)  to  assure 
sufficient  compatibility  among  the  systems  of  different  jurisdic- 
tions to  permit  periodic  screening  to  determine  whether  an 
individual  is  or  has  been  receiving  benefits  from  more  than  one 
jurisdiction,  (II)  checking  records  of  applicants  and  recipients  of 
such  aid  on  a  periodic  basis  with  other  agencies,  both  intra-  and 
inter-State,  for  determination  and  verification  of  eligibility  and 
payment  pursuant  to  requirements  imposed  by  other  provisions 
of  this  Act),  (ii)  the  costs,  quality,  and  delivery  of  funds  and 
services  furnished  to  applicants  for  and  recipients  of  such  aid,  (B) 
to  notify  the  appropriate  officials  of  child  support,  food  stamp, 
social  service,  and  medical  assistance  programs  approved  under 
42  use  1396.  title  XIX  whenever  the  case  becomes  ineligible  or  the  amount  of 

aid  or  services  is  changed,  and  (C)  to  provide  for  security  against 
unauthorized  access  to,  or  use  of,  the  data  in  such  system.". 
42  use  602.  (2)  Section  402  of  such  Act  is  further  amended  by  adding  at  the  end 

thereof  the  following  new  subsection: 

''(d)(1)  The  Secretary  shall  not  approve  the  initial  and  annually 

updated  advance  automatic  data  processing  planning  document, 
Ante,  p.  465.        referred  to  in  subsection  (a)(30),  unless  he  finds  that  such  document, 

when  implemented,  will  generally  carry  out  the  objectives  of  the 

statewide  management  system  referred  to  in  such  subsection,  and 

such  document — 

"(A)  provides  for  the  conduct  of,  and  reflects  the  results  of, 
requirements  analysis  studies,  which  include  consideration  of 
the  program  mission,  functions,  organization,  services,  con- 
straints, and  current  support,  of,  in,  or  relating  to,  such  system, 
"(B)  contains  a  description  of  the  proposed  statewide  manage- 
ment system,  including  a  description  of  information  flows,  input 
data,  and  output  reports  and  uses, 

'XO  sets  forth  the  security  and  interface  requirements  to  be 
employed  in  such  statewide  management  system, 

''(D)  describes  the  projected  resource  requirements  for  staff 
and  other  needs,  and  the  resources  available  or  expected  to  be 
available  to  meet  such  requirements, 

"(E)  includes  cost-benefit  analyses  of  each  alternative  manage- 
ment system,  data  processing  services  and  equipment,  and  a  cost 
allocation  plan  containing  the  basis  for  rates,  both  direct  and 
indirect,  to  be  in  effect  under  such  statewide  management 
system, 

"(F)  contains  an  implementation  plan  with  charts  of  develop- 
ment events,  testing  descriptions,  proposed  acceptance  criteria, 
and  backup  and  fallback  procedures  to  handle  possible  failure  of 
contingencies,  and 
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"(G)  contains  a  summary  of  proposed  improvement  of  such 
statewide  management  system  in  terms  of  qualitative  and  quan- 
titative benefits. 

"(2)(A)  The  Secretary  shall,  on  a  continuing  basis,  review,  assess, 
and  inspect  the  planning,  design,  and  operation  of,  statewide  manage- 
ment information  systems  referred  to  in  section  403(a)(3)(B),  with  a  Ante.  p.  46.5. 
view  to  determining  whether,  and  to  what  extent,  such  systems  meet 
and  continue  to  meet  requirements  imposed  under  such  section  and 
the  conditions  specified  under  subsection  (aX30)  of  this  section.  Ante,  p.  4m. 

"(B)  If  the  Secretary  finds  with  respect  to  any  statewide  manage- 
ment information  system  referred  to  in  section  403(aX3)(B)  that  there 
is  a  failure  substantially  to  comply  with  criteria,  requirements,  and 
other  undertakings,  prescribed  by  the  advance  automatic  data  proc- 
essing planning  document  theretofore  approved  by  the  Secretary 
with  respect  to  such  system,  then  the  Secretary  shall  suspend  his 
approval  of  such  document  until  there  is  no  longer  any  such  failure  of 
such  system  to  comply  with  such  criteria,  requirements,  and  other 
undertakings  so  prescribed.". 

(c)  Part  A  of  title  IV  of  such  Act  is  amended  by  adding  at  the  end 
thereof  the  following  new  section: 

"technical  assistance  for  developing  management  information 

SYSTEMS 

"Sec.  413.  The  Secretary  shall  provide  such  technical  assistance  to  42  use  612. 
States  as  he  determines  necessary  to  assist  States  to  plan,  design, 
develop,  or  install  and  provide  for  the  security  of,  the  management 
information  systems  referred  to  in  section  403(aX3XB)  of  this  Act.".  Ante.  p.  465. 

(d)  The  amendments  made  by  this  section  shall  be  effective  with  Effective  date, 
respect  to  expenditures  made  during  calendar  quarters  beginning  on  42  USC  612  note, 
or  after  July  1,1981. 

CHILD  SUPPORT  REPORTING  AND  MATCHING  PROCEDURES 

Sec.  407.  (a)  Section  455(bX2)  of  the  Social  Security  Act  is  amended  42  use  655. 
by  striking  out  "The  Secretary"  and  inserting  in  lieu  thereof  "Subject 
to  subsection  (d),  the  Secretary". 

(b)  Section  455  of  such  Act  is  further  amended  by  adding  after 
subsection  (c)  (as  added  by  section  404  of  this  Act)  the  following  new  Ante.  p.  463. 
subsection: 

"(d)  Notwithstanding  any  other  provision  of  law,  no  amount  shall 
be  paid  to  any  State  under  this  section  for  any  quarter,  prior  to  the 
close  of  such  quarter,  unless  for  the  period  consisting  of  all  prior 
quarters  for  which  pajmient  is  authorized  to  be  made  to  such  State 
under  subsection  (a),  there  shall  have  been  submitted  by  the  State  to 
the  Secretary,  with  respect  to  each  quarter  in  such  period  (other  than 
the  last  two  quarters  in  such  period),  a  full  and  complete  report  (in 
such  form  and  manner  and  containing  such  information  as  the 
Secretary  shall  prescribe  or  require)  as  to  the  amount  of  child  support 
collected  and  disbursed  and  all  expenditures  with  respect  to  which 
payment  is  authorized  under  subsection  (a).". 

(c)  Section  40305X2)  of  such  Act  is  amended—  42  use  m. 

(1)  by  striking  out  "and"  at  the  end  of  clause  (A);  and 

(2)  by  adding  immediately  before  the  semicolon  at  the  end  of 
clause  (B)  the  following:  ",  and  (C)  reduced  by  such  amount  as  is 
necessary  to  provide  the  'appropriate  reimbursement  of  the 
Federal  Government'  that  the  State  is  required  to  make  under 
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42  use  657. 

Effective  date. 
42  use  603  note. 


section  457  out  of  that  portion  of  child  support  collections 
retained  by  it  pursuant  to  such  section". 
id)  The  amendments  made  by  this  section  shall  be  effective  in  the 
case  of  calendar  quarters  commencing  on  or  after  January  1,  198L 


26  use  6103. 


26  use  1402. 
26  use  3121, 
3401. 


"ehild  support 
obligations." 


42  use  654. 
42  use  651. 


26  use  6103. 


26  use  7213. 

Effective  date. 
26  use  6103 
note. 

42  use  503. 


ACCESS  TO  WAGE  INFORMATION  FOR  PURPOSES  OF  CARRYING  OUT  STATE 
PLANS  FOR  CHILD  SUPPORT 

Sec.  408.  (a)(1)  Subsection  (1)  of  section  6103  of  the  Internal  Revenue 
Code  of  1954  (relating  to  disclosure  of  returns  and  return  information 
for  purposes  other  than  tax  administration)  is  amended  by  adding  at 
the  end  thereof  the  following  new  paragraph: 

"(7)  Disclosure  of  certain  return  information  by  social 
security  administration  to  state  and  local  child  support 
enforcement  agencies.— 

'\A)  In  GENERAL.— Upon  written  request,  the  Commis- 
sioner of  Social  Security  shall  disclose  directly  to  officers  and 
employees  of  a  State  or  local  child  support  enforcement 
agency  return  information  from  returns  with  respect  to  net 
earnings  from  self-employment  (as  defined  in  section  1402), 
wages  (as  defined  in  section  3121(a)  or  3401(a)),  and  payments 
of  retirement  income  which  have  been  disclosed  to  the  Social 
Security  Administration  as  provided  by  paragraph  (1)  or  (5) 
of  this  subsection. 

"(B)  Restriction  on  disclosure. — The  Commissioner  of 
Social  Security  shall  disclose  return  information  under  sub- 
paragraph (A)  only  for  purposes  of,  and  to  the  extent  neces- 
sary in,  establishing  and  collecting  child  support  obligations 
from,  and  locating,  individuals  owing  such  obligations.  For 
purposes  of  the  preceding  sentence,  the  term  *child  support 
obligations'  only  includes  obligations  which  are  being 
enforced  pursuant  to  a  plan  described  in  section  454  of  the 
Social  Security  Act  which  has  been  approved  by  the  Secre- 
tary of  Health  and  Human  Services  under  part  D  of  title  IV 
of  such  Act. 

"(C)  State  or  local  child  support  enforcement 
AGENCY. — For  purposes  of  this  paragraph,  the  term  *State  or 
local  child  suppjort  enforcement  agency'  means  any  agency 
of  a  State  or  political  subdivision  thereof  operating  pursuant 
to  a  plan  described  in  subparagraph  (B)," 
(2XA)  Subparagraph  (A)  of  section  6103(pX3)  of  such  Code  (relating 
to  records  of  inspection  and  disclosure)  is  amended  by  striking  out 
"(1X1)  or  (4XB)  or  (5)"  and  inserting  in  lieu  thereof  "(IXD,  (4XB),  (5),  or 
(7)". 

(B)  Paragraph  (4)  of  section  6103(p)  of  such  Code  (relating  to 
safeguards)  is  amended  by  striking  out  "(1X3)  or  (6)"  in  so  much  of 
such  paragraph  as  precedes  subparagraph  (A)  thereof  and  inserting 
in  lieu  thereof  "(1X3),  (6),  or  (7)". 

(C)  Clause  (i)  of  section  6103(pX4)(F)  of  such  Code  is  amended  by 
striking  out  "(1X6)"  and  inserting  in  lieu  thereof  "0X6)  or  (7)  . 

(D)  The  first  sentence  of  paragraph  (2)  of  section  7213(a)  of  such 
Code  is  amended  by  striking  out  "subsection  (d),  (1X6),  or  (mX4XB)" 
and  inserting  in  lieu  thereof  "subsection  (d),  (1X6)  or  (7),  or  (mX4XB)". 

(3)  The  amendments  made  by  this  subsection  shall  take  effect  on 
the  date  of  the  enactment  of  this  Act. 

ObXD  Section  303  of  the  Social  Security  Act  is  amended  by  adding  at 
the  end  thereof  the  following  new  subsection: 
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"(dXD  The  State  agency  charged  with  the  administration  of  the 
State  law — 

"(A)  shall  disclose,  upon  request  and  on  a  reimbursable  basis, 
directly  to  officers  or  employees  of  any  State  or  local  child 
support  enforcement  agency  any  wage  information  contained  in 
the  records  of  such  State  agency,  and 

"(B)  shall  establish  such  safeguards  as  are  necessary  (as 
determined  by  the  Secretary  of  Labor  in  regulations)  to  insure 
that  information  disclosed  under  subparagraph  (A)  is  used  only 
for  purposes  of  establishing  and  collecting  child  support  obliga- 
tions from,  and  locating,  individuals  owing  such  obligations. 
For  purposes  of  the  preceding  sentence,  the  term  'child  support 
obligations'  only  includes  obligations  which  are  being  enforced  pursu- 
ant to  a  plan  described  in  section  454  of  this  Act  which  has  been 
approved  by  the  Secretary  of  Health  and  Human  Services  under  part 
D  of  title  IV  of  this  Act. 

"(2)  Whenever  the  Secretary  of  Labor,  after  reasonable  notice  and 
opportunity  for  hearing  to  the  State  agency  charged  with  the  admin- 
istration of  the  State  law,  finds  that  there  is  a  failure  to  comply 
substantially  with  the  requirements  of  paragraph  (1),  the  Secretary  of 
Labor  shall  notify  such  State  agency  that  further  payments  will  not 
be  made  to  the  State  until  he  is  satisfied  that  there  is  no  longer  any 
such  failure.  Until  the  Secretary  of  Labor  is  so  satisfied,  he  shall 
make  no  further  certification  to  the  Secretary  of  the  Treasury  with 
respect  to  such  State. 

"(3)  For  purposes  of  this  subsection,  the  term  'State  or  local  child 
support  enforcement  agency'  means  any  agency  of  a  State  or  political 
subdivision  thereof  operating  pursuant  to  a  plan  described  in  the  last 
sentence  of  paragraph  (1)." 

(2)  Paragraph  (2)  of  section  304(a)  of  the  Social  Security  Act  is 
amended  by  striking  out  "subsection  Ob)  or  (c)"  and  inserting  in  lieu 
thereof  "subsection  0)),  (c),  or  (d)". 

(3)  The  amendments  made  by  this  subsection  shall  take  effect  on 
July  1, 1980. 


Wage 

information. 


Safeguards, 
establishment. 


"Child  support 
obligations." 

42  use  654. 


42  use  651. 

Noncompliance 
of  State  agency. 


Definition. 


42  use  504. 


Effective  date. 
42  use  503  note. 


TITLE  V— OTHER  PROVISIONS  RELATING  TO  THE  SOCIAL 
SECURITY  ACT 

RELATIONSHIP  BETWEEN  SOCIAL  SECURITY  AND  SSI  BENEFITS 

Sec.  501.  (a)  Part  A  of  title  XI  of  the  Social  Security  Act  is  amended 
by  inserting  immediately  after  section  1126  the  following  new 
section: 

''adjustment  of  retroactive  benefits  under  TITLE  II  ON  ACCOUNT 
OF  SUPPLEMENTAL  SECURITY  INCOME  BENEFITS 


"Sec.  1127.  Notwithstanding  any  other  provision  of  this  Act,  in  any 
case  where  an  individual — 

"(1)  makes  application  for  benefits  under  title  II  and  is  subse- 
quently determined  to  be  entitled  to  those  benefits,  and 

"(2)  was  an  individual  with  respect  to  whom  supplemental 
security  income  benefits  were  paid  under  title  XVI  (including 
State  supplementary  payments  which  were  made  under  an 
agreement  pursuant  to  section  1616(a)  or  an  administration 
agreement  under  section  212  of  Public  Law  93-66)  for  one  or 
more  months  during  the  period  beginning  with  the  first  month 
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for  which  a  benefit  described  in  paragraph  (1)  is  payable  and 
ending  with  the  month  before  the  first  month  in  which  such 
benefit  is  paid  pursuant  to  the  appUcation  referred  to  in  para- 
graph (1), 

the  benefits  (described  in  paragraph  (1))  which  are  otherwise  retroac- 
tively payable  to  such  individual  for  months  in  the  period  described 
in  paragraph  (2)  shall  be  reduced  by  an  amount  equal  to  so  much  of 
such  supplemental  security  income  benefits  (including  State  supple- 
mentary payments)  described  in  paragraph  (2)  for  such  month  or 
months  as  would  not  have  been  paid  v^dth  respect  to  such  individual 
or  his  eligible  spouse  if  the  individual  had  received  the  benefits  under 
42  use  401.  title  II  at  the  times  they  were  regularly  due  during  such  period  rather 
than  retroactively;  and  from  the  amount  of  such  reduction  the 
Secretary  shall  reimburse  the  State  on  behedf  of  which  such  supple- 
mentary payments  were  made  for  the  amount  (if  any)  by  which  such 
State's  expenditures  on  account  of  such  supplementary  payments  for 
the  period  involved  exceeded  the  expenditures  which  the  State  would 
have  made  (for  such  period)  if  the  individual  had  received  the  benefits 
under  title  II  at  the  times  they  were  regularly  due  during  such  period 
rather  than  retroactively.  An  amount  equal  to  the  portion  of  such 
reduction  remaining  after  reimbursement  of  the  State  under  the 
preceding  sentence  shall  be  covered  into  the  general  fund  of  the 
Treasury.". 

42  use  404.  (b)  Section  204  of  such  Act  is  amended  by  adding  at  the  end  thereof 

the  following  new  subsection: 

"(e)  For  pa3rments  which  are  adjusted  by  reason  of  payment  of 
benefits  under  the  supplemental  security  income  program  estab- 
42  use  1381.       lished  by  title  XVI,  see  section  1127.". 
Ante.  p.  469.  Section  1631(b)  of  such  Act  is  amended— 

42  use  1383.  inserting  "(1)"  immediately  after  "(b)",  and 

(2)  by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(2)  For  payments  for  which  adjustments  are  made  by  reason  of  a 
42  use  401.        retroactive  payment  of  benefits  under  title  II,  see  section  1127.". 
f^^'r.  n  amendments  made  by  this  section  shall  be  applicable  in  the 

" case  of  payments  of  monthly  insurance  benefits  under  title  II  of  the 
Social  Security  Act  entitlement  for  which  is  determined  on  or  after 
the  first  day  of  the  thirteenth  month  which  begins  after  the  date  of 
the  enactment  of  this  Act. 

EXTENSION  OF  NATIONAL  COMMISSION  ON  SOCIAL  SECURITY 

Sec.  502.  (a)  Section  361(a)(2)(F)  of  the  Social  Security  Amendments 
42  use  907a.  of  1977  is  amended  by  striking  out  "a  term  of  two  years"  and 
inserting  in  lieu  thereof  "a  term  which  shall  end  on  April  1,  1981". 

(b)  Section  361(c)(2)  of  the  Social  Security  Amendments  of  1977  is 
amended  by  striking  out  all  that  follows  the  semicolon  and  inserting 
in  lieu  thereof  "and  the  Commission  shall  cease  to  exist  on  April  1, 
1981." 

TIME  FOR  MAKING  OF  SOCIAL  SECURITY  CONTRIBUTIONS  WITH  RESPECT 
TO  COVERED  STATE  AND  LOCAL  EMPLOYEES 

Sec.  503.  (a)  Subparagraph  (A)  of  section  218(e)(1)  of  the  Social 
42  use  418.        Security  Act  is  amended  to  read  as  follows: 

"(A)  that  the  State  will  pay  to  the  Secretary  of  the  Treasury, 
within  the  thirty-day  period  immediately  following  the  last  day 
of  each  calendar  month,  amounts  equivalent  to  the  sum  of  the 
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taxes  which  would  be  imposed  by  sections  3101  and  3111  of  the 
Internal  Revenue  Code  of  1954  if  the  services  for  which  wages 
were  paid  in  such  month  to  employees  covered  by  the  agreement 
constituted  employment  as  defined  in  section  3121  of  such  Code; 
and". 

(b)  The  amendment  made  by  subsection  (a)  shall  be  effective  with 
respect  to  the  pajrment  of  taxes  (referred  to  in  section  218(e)(1)(A)  of 
the  Social  Security  Act,  as  amended  by  subsection  (a))  on  account  of 
wages  paid  on  or  after  July  1, 1980. 

(c)  The  provisions  of  section  7  of  Public  Law  94-202  shall  not  be 
applicable  to  any  regulation  which  becomes  effective  on  or  after  July 
1,  1980,  and  which  is  designed  to  carry  out  the  purposes  of  subsection 
(a)  of  this  section. 


26  use  3101, 
3111. 

26  use  3121. 
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EUGIBILTTY  OF  AUENS  FOR  SSI  BENEFITS 

Sec.  504.  (a)  Section  1614(f)  of  the  Social  Security  Act  is  amended  by  42  use  I382c. 
adding  at  the  end  thereof  the  following  new  paragraph: 

''(3)  For  purposes  of  determining  eligibility  for  and  the  amount  of 
benefits  for  any  individual  who  is  an  alien,  such  individual's  income 
and  resources  shall  be  deemed  to  include  the  income  and  resources  of 
his  sponsor  and  such  sponsor's  spouse  (if  such  alien  has  a  sponsor)  as 
provided  in  section  1621.  Any  such  income  deemed  to  be  income  of  infra. 
such  individual  shall  be  treated  as  unearned  income  of  such 
individual.". 

(b)  Part  A  of  title  XVI  of  such  Act  is  amended  by  adding  at  the  end 
thereof  (after  the  new  section  added  by  section  201(c)  of  this  Act)  the  Ante,  p.  445. 
following  new  section: 


ATTRIBUTION  OF  SPONSOR  S  INCOME  AND  RESOURCES  TO  ALIENS 

"Sec.  1621.  (a)  For  purposes  of  determining  eligibility  for  and  the 
amount  of  benefits  under  this  title  for  an  individual  who  is  an  alien, 
the  income  and  resources  of  any  person  who  (as  a  sponsor  of  such 
individual's  entry  into  the  United  States)  executed  an  affidavit  of 
support  or  similar  agreement  with  respect  to  such  individual,  and  the 
income  and  resources  of  the  sponsor's  spouse,  shall  be  deemed  to  be 
the  income  and  resources  of  such  individual  (in  accordance  with 
subsections  (b)  and  (c))  for  a  period  of  three  years  after  the  individ- 
ual's entry  into  the  United  States.  Any  such  income  deemed  to  be 
income  of  such  individuad  shall  be  treated  as  unearned  income  of 
such  individual. 

"(bXD  The  amount  of  income  of  a  sponsor  (and  his  spouse)  which 
shall  be  deemed  to  be  the  unearned  income  of  an  alien  for  any  year 
shall  be  determined  as  follows: 

"(A)  The  total  yearly  rate  of  earned  and  unearned  income  (as 
determined  under  section  1612(a))  of  such  sponsor  and  such 
sponsor's  spouse  (if  such  spouse  is  living  with  the  sponsor)  shall 
be  determined  for  such  year. 

"(B)  The  amount  determined  under  subparagraph  (A)  shall  be 
reduced  by  an  amount  equal  to  (i)  the  maximum  amount  of  the 
Federal  benefit  under  this  title  for  such  year  which  would  be 
payable  to  an  eligible  individual  who  has  no  other  income  and 
who  does  not  have  an  eligible  spouse  (as  determined  under 
section  1611(bXl)),  plus  (ii)  one-half  of  the  amount  determined 
under  clause  (i)  multiplied  by  the  number  of  individuals  who  are 
dependents  of  such  sponsor  (or  such  sponsor's  spouse  if  such 
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Information  and 
documentation 
respecting 
sponsor. 


Sponsor  and 
alien,  liability 
for  overpayment. 


Spouse  is  living  with  the  sponsor),  other  than  such  aUen  and  such 
ahen's  spouse. 

"(C)  The  amount  of  income  which  shall  be  deemed  to  be 
unearned  income  of  such  alien  shall  be  at  a  yearly  rate  equal  to 
the  amount  determined  under  subparagraph  (B).  The  period  for 
determination  of  such  amount  shall  be  the  same  as  the  period  for 
determination  of  benefits  under  section  1611(c). 
"(2)  The  amount  of  resources  of  a  sponsor  (and  his  spouse)  which 
shall  be  deemed  to  be  the  resources  of  an  alien  for  any  year  shall  be 
determined  as  follows: 

"(A)  The  total  amount  of  the  resources  (as  determined  under 
section  1613)  of  such  sponsor  and  such  sponsor's  spouse  (if  such 
spouse  is  living  with  the  sponsor)  shall  be  determined. 

"(B)  The  amount  determined  under  subparagraph  (A)  shall  be 
reduced  by  an  amount  equal  to  (i)  $1,500  in  the  case  of  a  sponsor 
who  has  no  spouse  with  whom  he  is  living,  or  (ii)  $2,250  in  the 
case  of  a  sponsor  who  has  a  spouse  with  whom  he  is  living. 

"(C)  The  resources  of  such  sponsor  (and  spouse)  as  determined 
under  subparagraphs  (A)  and  (B)  shall  be  deemed  to  be  resources 
of  such  alien  in  addition  to  any  resources  of  such  alien. 
"(c)  In  determining  the  amount  of  income  of  an  alien  during  the 
period  of  three  years  after  such  alien's  entry  into  the  United  States, 
the  reduction  in  dollar  amounts  otherwise  required  under  section 
1612(a)(2)(A)(i)  shall  not  be  applicable  if  such  alien  is  living  in  the 
household  of  a  person  who  is  a  sponsor  (or  such  sponsor's  spouse)  of 
such  alien,  and  is  receiving  support  and  maintenance  in  kind  from 
such  sponsor  (or  spouse),  nor  shall  support  or  maintenance  furnished 
in  cash  or  kind  to  an  alien  by  such  alien's  sponsor  (to  the  extent  that 
it  reflects  income  or  resources  which  were  taken  into  account  in 
determining  the  amount  of  income  and  resources  to  be  deemed  to  the 
alien  under  subsection  (a)  or  (b))  be  considered  to  be  income  of  such 
alien  under  section  1612(aX2)(A). 

"(d)(1)  Any  individual  who  is  an  alien  shall,  during  the  period  of 
three  years  after  entry  into  the  United  States,  in  order  to  be  an 
eligible  individual  or  eligible  spouse  for  purposes  of  this  title,  be 
required  to  provide  to  the  Secretary  such  information  and  documen- 
tation with  respect  to  his  sponsor  as  may  be  necessary  in  order  for  the 
Secretary  to  make  any  determination  required  under  this  section, 
and  to  obtain  any  cooperation  from  such  sponsor  necessary  for  any 
such  determination.  Such  alien  shall  also  be  required  to  provide  to 
the  Secretary  such  information  and  documentation  as  the  Secretary 
may  request  and  which  such  alien  or  his  sponsor  provided  in  support 
of  such  alien's  immigration  application. 

"(2)  The  Secretary  shall  enter  into  agreements  with  the  Secretary 
of  State  and  the  Attorney  General  whereby  any  information  avail- 
able to  such  persons  and  required  in  order  to  make  any  determination 
under  this  section  will  be  provided  by  such  persons  to  the  Secretary, 
and  whereby  such  persons  shall  inform  any  sponsor  of  an  alien,  at  the 
time  such  sponsor  executes  an  affidavit  of  support  or  similar  agree- 
ment, of  the  requirements  imposed  by  this  section. 

"(e)  Any  sponsor  of  an  alien,  and  such  alien,  shall  be  jointly  and 
severably  liable  for  an  amount  equal  to  any  overpayment  made  to 
such  alien  during  the  period  of  three  years  after  such  alien's  entry 
into  the  United  States,  on  account  of  such  sponsor's  failure  to  provide 
correct  information  under  the  provisions  of  this  section,  except  where 
such  sponsor  was  without  fault,  or  where  good  cause  for  such  failure 
existed.  Any  such  overpayment  which  is  not  repaid  to  the  Secretary 


PUBLIC  LAW  96-265— JUNE  9,  1980 


94  STAT.  473 


or  recovered  in  accordance  with  section  1631(b)  shall  be  withheld 
from  any  subsequent  payment  to  which  such  alien  or  such  sponsor  is 
entitled  under  any  provision  of  this  Act. 

"(fXD  The  provisions  of  this  section  shall  not  apply  with  respect  to 
any  individual  who  is  an  'aged,  blind,  or  disabled  individual'  for 
purposes  of  this  title  by  reason  of  blindness  (as  determined  under 
section  1614(aX2))  or  disability  (as  determined  under  section 
1614(aX3)),  from  and  after  the  onset  of  the  impairment,  if  such 
blindness  or  disability  commenced  after  the  date  of  such  individual's 
admission  into  the  United  States  for  permanent  residence. 

"(2)  The  provisions  of  this  section  shall  not  apply  with  respect  to 
any  alien  who  is — 

**(A)  admitted  to  the  United  States  as  a  result  of  the  applica- 
tion, prior  to  April  1, 1980,  of  the  provisions  of  section  203(aX7)  of 
the  Immigration  and  Nationality  Act; 

"(B)  admitted  to  the  United  States  as  a  result  of  the  applica- 
tion, after  March  31,  1980,  of  the  provisions  of  section  207(cXl)  of 
such  Act; 

"(C)  paroled  into  the  United  States  as  a  refugee  under  section 
212(dX5)ofsuch  Act;or 

"(D)  granted  political  asylum  by  the  Attorney  General.", 
(c)  The  amendments  made  by  this  section  shall  be  effective  with 
respect  to  individuals  applying  for  supplemental  security  income 
benefits  under  title  XVI  of  the  Social  Security  Act  for  the  first  time 
after  September  30, 1980. 


Ante,  p.  470. 


"Aged,  blind,  or 
disabled 
individual", 
nonapplicability. 
42  use  1382c. 


8  use  1153. 

Ante,  p.  103. 
Ante,  p.  107. 

Effective  date. 
42  use  1382j 
note. 

42  use  1381. 


AUTHORITY  FOR  DEMONSTRATION  PROJECTS 

Sec.  505.  (aXD  The  Secretary  of  Health  and  Human  Services  shall 
develop  and  carry  out  experiments  and  demonstration  projects 
designed  to  determine  the  relative  advantages  and  disadvantages  of 
(A)  various  alternative  methods  of  treating  the  work  activity  of 
disabled  beneficiaries  under  the  old-age,  survivors,  and  disability 
insurance  program,  including  such  methods  as  a  reduction  in  benefits 
based  on  earnings,  designed  to  encourage  the  return  to  work  of 
disabled  beneficiaries  and  (B)  altering  other  limitations  and  condi- 
tions applicable  to  such  disabled  beneficiaries  (including,  but  not 
limited  to,  lengthening  the  trial  work  period,  altering  the  24-month 
waiting  period  for  medicare  benefits,  altering  the  manner  in  which 
such  program  is  administered,  earlier  referral  of  beneficiaries  for 
rehabilitation,  and  greater  use  of  employers  and  others  to  develop, 
perform,  and  otherwise  stimulate  new  forms  of  rehabilitation),  to  the 
end  that  savings  will  accrue  to  the  Trust  Funds,  or  to  otherwise 
promote  the  objectives  or  facilitate  the  administration  of  title  II  of  the 
Social  Security  Act. 

(2)  The  experiments  and  demonstration  projects  developed  under 
paragraph  (1)  shall  be  of  sufficient  scope  and  shall  be  carried  out  on  a 
wide  enough  scale  to  permit  a  thorough  evaluation  of  the  alternative 
methods  under  consideration  while  giving  assurance  that  the  results 
derived  from  the  experiments  and  projects  will  obtain  generally  in 
the  operation  of  the  disability  insurance  program  without  commit- 
ting such  program  to  the  adoption  of  any  particular  system  either 
locally  or  nationally. 

(3)  In  the  case  of  any  experiment  or  demonstration  project  under 
paragraph  (1),  the  Secretary  may  v/aive  compliance  with  the  benefit 
requirements  of  titles  II  and  XVIII  of  the  Social  Security  Act  insofar 
as  is  necessary  for  a  thorough  evaluation  of  the  alternative  methods 


42  use  1310 
note. 
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under  consideration.  No  such  experiment  or  project  shall  be  actually 
placed  in  operation  unless  at  least  ninety  days  prior  thereto  a  written 
report,  prepared  for  purposes  of  notification  and  information  only 
and  containing  a  full  and  complete  description  thereof,  has  been 
transmitted  by  the  Secretary  to  the  Committee  on  Ways  and  Means 
of  the  House  of  Representatives  and  to  the  Committee  on  Finance  of 
the  Senate.  Periodic  reports  on  the  progress  of  such  experiments  and 
demonstration  projects  shall  be  submitted  by  the  Secretary  to  such 
committees.  When  appropriate,  such  reports  shall  include  detailed 
recommendations  for  changes  in  administration  or  law,  or  both,  tc 
carry  out  the  objectives  stated  in  paragraph  (1). 

Report  to  (4)  The  Secretary  shall  submit  to  the  Congress  no  later  than 

Congress.  January  1,  1983,  a  report  on  the  experiments  and  demonstration 

projects  with  respect  to  work  incentives  carried  out  under  this 
subsection  together  with  any  related  data  and  materials  which  he 
may  consider  appropriate. 

42  use  401.  (5)  Section  201  of  the  Social  Security  Act  is  amended  by  adding  at 

the  end  thereof  (after  the  new  subsection  added  by  section  310(a)  of 

Ante.  p.  459.        this  Act)  the  following  new  subsection: 

"(k)  Expenditures  made  for  experiments  and  demonstration  proj- 
ects under  section  505(a)  of  the  Social  Security  Disability  Amend- 

Ante,  p.  473.  ments  of  1980  shall  be  made  from  the  Federal  Disability  Insurance 
Trust  Fund  and  the  Federal  Old-Age  and  Survivors  Insurance  Trust 
Fund,  as  determined  appropriate  by  the  Secretary.". 

42  use  1310.  (b)  Section  1 1 10  of  the  Social  Security  Act  is  amended— 

(1)  by  inserting  "(1)"  after  "Sec.  1110.  (a)"; 

(2)  by  striking  out  "for  (1)"  and  "(2)"  and  inserting  in  lieu 
thereof  "for  (A)"  and  "(B)",  respectively; 

(3)  by  redesignating  subsections  (b)  and  (c)  as  paragraphs  (2) 
and  (3),  respectively; 

(4)  by  striking  out  "under  subsection  (a)"  each  place  it  appears 
and  inserting  in  lieu  thereof  "under  paragraph  (1)"; 

(5)  by  striking  out  "purposes  of  this  section"  and  inserting  in 
lieu  thereof  "purposes  of  this  subsection";  and 

(6)  by  adding  at  the  end  thereof  the  following  new  subsection: 
Waiver.  "Oc>)(l)  The  Secretary  is  authorized  to  waive  any  of  the  require- 
42  use  1381.       ments,  conditions,  or  limitations  of  title  XVI  (or  to  waive  them  only 

for  specified  purposes,  or  to  impose  additional  requirements,  condi- 
tions, or  limitations)  to  such  extent  and  for  such  period  as  he  finds 
necessary  to  carry  out  one  or  more  experimental,  pilot,  or  demonstra- 
tion projects  which,  in  his  judgment,  are  likely  to  assist  in  promoting 
the  objectives  or  facilitate  the  administration  of  such  title.  Any  costs 
for  benefits  under  or  administration  of  any  such  project  (including 
planning  for  the  project  and  the  review  and  evaluation  of  the  project 
and  its  results),  in  excess  of  those  that  would  have  been  incurred 
without  regard  to  the  project,  shall  be  met  by  the  Secretary  from 
amounts  available  to  him  for  this  purpose  from  appropriations  made 
to  carry  out  such  title.  The  costs  of  any  such  project  which  is  carried 
out  in  coordination  with  one  or  more  related  projects  under  other 
titles  of  this  Act  shall  be  allocated  among  the  appropriations  avail- 
able for  such  projects  and  any  Trust  Funds  involved,  in  a  manner 
determined  by  the  Secretary,  taking  into  consideration  the  programs 
(or  types  of  benefit)  to  which  the  project  (or  part  of  a  project)  is  most 
closely  related  or  which  the  project  (or  part  of  a  project)  is  intended  to 
benefit.  If,  in  order  to  carry  out  a  project  under  this  subsection,  the 
Secretary  requests  a  State  to  make  supplementary  payments  (or 
42  use  i382e.      makes  them  himself  pursuant  to  an  agreement  under  section  1616), 
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or  to  provide  medical  assistance  under  its  plan  approved  under  title 
XIX,  to  individuals  who  are  not  eligible  therefor,  or  in  amounts  or  42  USC  1396 
under  circumstances  in  which  the  State  does  not  make  such  pay- 
ments or  provide  such  medical  assistance,  the  Secretary  shall  reim- 
burse such  State  for  the  non-Federal  share  of  such  payments  or 
assistance  from  amounts  appropriated  to  carry  out  title  XVI, 

"(2)  With  respect  to  the  participation  of  recipients  of  supplemental 
security  income  benefits  in  experimental,  pilot,  or  demonstration 
projects  under  this  subsection — 

"(A)  the  Secretary  is  not  authorized  to  carry  out  any  project 
that  would  result  in  a  substantial  reduction  in  any  individual's 
total  income  and  resources  as  a  result  of  his  or  her  participation 
in  the  project; 

"(B)  the  Secretary  may  not  require  any  individual  to  partici- 
pate in  a  project;  and  he  shall  assure  (i)  that  the  voluntary 
participation  of  individuals  in  any  project  is  obtained  through 
informed  written  consent  which  satisfies  the  requirements  for 
informed  consent  established  by  the  Secretary  for  use  in  any 
experimental,  pilot,  or  demonstration  project  in  which  human 
subjects  are  at  risk,  and  (ii)  that  any  individual's  voluntary 
agreement  to  participate  in  any  project  may  be  revoked  by  such 
individual  at  any  time; 

"(C)  the  Secretary  shall,  to  the  extent  feasible  and  appropriate, 
include  recipients  who  are  under  age  18  as  well  as  adult  recipi- 
ents; and 

"(D)  the  Secretary  shall  include  in  the  projects  carried  out 
under  this  section  such  experimental,  pilot,  or  demonstration 
projects  as  may  be  necessary  to  ascertain  the  feasibility  of 
treating  alcoholics  and  drug  addicts  to  prevent  the  onset  of 
irreversible  medical  conditions  which  may  result  in  permanent 
disability,  including  progrsmos  in  residential  care  treatment 
centers.". 

(c)  The  Secretary  shall  submit  to  the  Congress  a  final  report  with 
respect  to  all  experiments  and  demonstration  projects  carried  out 
under  this  section  no  later  than  five  years  after  the  date  of  the 
enactment  of  this  Act. 


Report  to 
Congress. 
42  USC  1310 
note. 


ADDITIONAL  FUNDS  FOR  DEMONSTRATION  PROJECT  REIATING  TO  THE 
TERMINALLY  ILL 

Sec.  506.  (a)  The  Secretary  of  Health  and  Human  Services  is  f^^^  ^^^^^^ 
authorized  to  provide  for  the  participation,  by  the  Social  Security  "°  ^ 
Administration,  in  a  demonstration  project  relating  to  the  terminally 
ill  which  is  currently  being  conducted  within  the  Department  of 
Health  and  Human  Services.  The  purpose  of  such  participation  shall 
be  to  study  the  impact  on  the  terminally  ill  of  provisions  of  the 
disability  programs  administered  by  the  Social  Security  Administra- 
tion and  to  determine  how  best  to  provide  services  needed  by  persons 
who  are  terminally  ill  through  programs  over  which  the  Social 
Security  Administration  has  administrative  responsibility. 

(b)  For  the  purpose  of  carrying  out  this  section  there  are  authorized  Appropriation 
to  be  appropriated  such  sums  (not  in  excess  of  $2,000,000  for  any  fiscal  authorization, 
year)  as  may  be  necessary. 
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VOLUNTARY  CERTIFICATION  OF  MEDICARE  SUPPLEMENTAL  HEALTH 
INSURANCE  POLICIES 

Sec.  507.  (a)  Title  XVIII  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  section: 


42  use  1395SS. 


Emblem. 


List  of  certified 
policies. 


State  regulatory 
program, 
standards  and 
requirements. 


Supplemental 
Health 

Insurance  Panel, 
establishment. 


Quorum. 


VOLUNTARY  CERTIFICATION  OF  MEDICARE  SUPPLEMENTAL  HEALTH 
INSURANCE  POLICIES 

"Sec.  1882.  (a)  The  Secretary  shall  establish  a  procedure  whereby 
medicare  supplemental  policies  (as  defined  in  subsection  (g)(1))  may 
be  certified  by  the  Secretary  as  meeting  minimum  standards  and 
requirements  set  forth  in  subsection  (c).  Such  procedure  shall  provide 
an  opportunity  for  any  insurer  to  submit  any  such  policy,  and  such 
additional  data  as  the  Secretary  finds  necessary,  to  the  Secretary  for 
his  examination  and  for  his  certification  thereof  as  meeting  the 
standards  and  requirements  set  forth  in  subsection  (c).  Such  certifica- 
tion shall  remain  in  effect  if  the  insurer  flies  a  notarized  statement 
with  the  Secretary  no  later  than  June  30  of  each  year  stating  that  the 
policy  continues  to  meet  such  standards  and  requirements  and  if  the 
insurer  submits  such  additional  data  as  the  Secretary  finds  necessary 
to  independently  verify  the  accuracy  of  such  notarized  statement. 
Where  the  Secretary  determines  such  a  policy  meets  (or  continues  to 
meet)  such  standards  and  requirements,  he  shall  authorize  the 
insurer  to  have  printed  on  such  policy  (but  only  in  accordance  with 
such  requirements  and  conditions  as  the  Secretary  may  prescribe)  an 
emblem  which  the  Secretary  shall  cause  to  be  designed  for  use  as  an 
indication  that  a  policy  has  received  the  Secretary's  certification.  The 
Secretary  shall  provide  each  State  commissioner  or  superintendent  of 
insurance  with  a  list  of  all  the  policies  which  have  received  his 
certification. 

"(b)(1)  Any  medicare  supplemental  policy  issued  in  any  State  which 
the  Supplemental  Health  Insurance  Panel  (established  under  para- 
graph (2))  determines  has  established  under  State  law  a  regulatory 
program  that — 

"(A)  provides  for  the  application  of  standards  with  respect  to 
such  policies  equal  to  or  more  stringent  than  the  NAIC  Model 
Standards  (as  defined  in  subsection  (gX2)(A)); 

"(B)  includes  a  requirement  equal  to  or  more  stringent  than 
the  requirement  described  in  subsection  (cX2);  and 

"(C)  provides  for  application  of  the  standards  and  require- 
ments described  in  subparagraphs  (A)  and  (B)  to  all  medicare 
supplemental  policies  (as  defined  in  subsection  (g)(1))  issued  in 
such  State, 

shall  be  deemed  (for  so  long  as  the  Panel  finds  that  such  State 
regulatory  program  continues  to  meet  the  standards  and  require- 
ments of  this  paragraph)  to  meet  the  standards  and  requirements  set 
forth  in  subsection  (c). 

"(2)(A)  There  is  hereby  established  a  panel  (hereinafter  in  this 
section  referred  to  as  the  'Panel')  to  be  known  as  the  Supplemental 
Health  Insurance  Panel.  The  Panel  shall  consist  of  the  Secretary, 
who  shall  serve  as  the  Chairman,  and  four  State  commissioners  or 
superintendents  of  insurance,  who  shall  be  appointed  by  the  Presi- 
dent and  serve  at  his  pleasure.  Such  members  shall  first  be  appointed 
not  later  than  December  31, 1980. 

"(B)  A  majority  of  the  members  of  the  Panel  shall  constitute  a 
quorum,  but  a  lesser  number  may  conduct  hearings.  , 
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"(C)  The  Secretary  shall  provide  such  technical,  secretarial,  cleri- 
cal, and  other  assistance  as  the  Panel  may  require. 

"(D)  There  are  authorized  to  be  appropriated  such  sums  as  may  be 
necessary  to  carry  out  this  paragraph. 

"(E)  Members  of  the  Panel  shall  be  allowed,  while  away  from  their 
homes  or  regular  places  of  business  in  the  performance  of  services  for 
the  Panel,  travel  expenses  (including  per  diem  in  lieu  of  subsistence) 
in  the  same  manner  as  persons  employed  intermittently  in  the 
Government  service  are  allowed  expenses  under  section  5703  of  title 
5,  United  States  Code. 

"(c)  The  Secretary  shall  certify  under  this  section  any  medicare 
supplemental  policy,  or  continue  certification  of  such  a  policy,  only  if 
he  finds  that  such  policy — 

"(1)  meets  or  exceeds  (either  in  a  single  policy  or,  in  the  case  of 
nonprofit  hospital  and  medical  service  associations,  in  one  or 
more  policies  issued  in  conjunction  with  one  another)  the  NAIC 
Model  Standards;  and 

"(2)  can  be  expected  (as  estimated  for  the  entire  period  for 
which  rates  are  computed  to  provide  coverage,  on  the  basis  of 
incurred  claims  experience  and  earned  premiums  for  such  period 
and  in  accordance  with  accepted  actuarial  principles  and  prac- 
tices) to  return  to  policyholders  in  the  form  of  aggregate  benefits 
provided  under  the  policy,  at  least  75  percent  of  the  aggregate 
amount  of  premiums  collected  in  the  case  of  group  policies  and  at 
least  60  percent  of  the  aggregate  amount  of  premiums  collected 
in  the  case  of  individual  policies. 
For  purposes  of  paragraph  (2),  policies  issued  as  a  result  of  solicita- 
tions of  individuals  through  the  mails  or  by  mass  media  advertising 
(including  both  print  and  broadcast  advertising)  shall  be  deemed  to  be 
individual  policies. 

"(d)(1)  Whoever  knowingly  or  willfully  makes  or  causes  to  be  made 
or  induces  or  seeks  to  induce  the  making  of  any  false  statement  or 
representation  of  a  material  fact  with  respect  to  the  compliance  of 
any  policy  with  the  standards  and  requirements  set  forth  in  subsec- 
tion (c)  or  in  regulations  promulgated  pursuant  to  such  subsection,  or 
with  respect  to  the  use  of  the  emblem  designed  by  the  Secretary 
under  subsection  (a),  shall  be  guilty  of  a  felony  and  upon  conviction 
thereof  shall  be  fined  not  more  than  $25,000  or  imprisoned  for  not 
more  than  5  years,  or  both. 

"(2)  Whoever  falsely  assumes  or  pretends  to  be  acting,  or  misrepre- 
sents in  any  way  that  he  is  acting,  under  the  authority  of  or  in 
association  with,  the  program  of  health  insurance  established  by  this 
title,  or  any  Federal  agency,  for  the  purpose  of  selling  or  attempting 
to  sell  insurance,  or  in  such  pretended  character  demands,  or  obtains 
money,  paper,  documents,  or  anything  of  value,  shall  be  guilty  of  a 
felony  and  upon  conviction  thereof  shall  be  fined  not  more  than 
$25,000  or  imprisoned  for  not  more  than  5  years,  or  both. 

"(3)(A)  Whoever  knowingly  sells  a  health  insurance  policy  to  an 
individual  entitled  to  benefits  under  part  A  or  enrolled  under  part  B 
of  this  title,  with  knowledge  that  such  policy  substantially  duplicates 
health  benefits  to  which  such  individual  is  otherwise  entitled,  other 
than  benefits  to  which  he  is  entitled  under  a  requirement  of  State  or 
Federal  law  (other  than  this  title),  shall  be  guilty  of  a  felony  and  upon 
conviction  thereof  shall  be  fined  not  more  than  $25,000  or  imprisoned 
for  not  more  than  5  years,  or  both. 
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"(B)  For  purposes  of  this  paragraph,  benefits  which  are  payable  to 
or  on  behalf  of  an  individual  without  regard  to  other  health  benefit 
coverage  of  such  individual,  shall  not  be  considered  as  duplicative. 

"(C)  Subparagraph  (A)  shall  not  apply  with  respect  to  the  selling  of 
a  group  policy  or  plan  of  one  or  more  employers  or  labor  organiza- 
tions, or  of  the  trustees  of  a  fund  established  by  one  or  more 
employers  or  labor  organizations  (or  combination  thereof),  for  em- 
ployees or  former  employees  (or  combination  thereof)  or  for  members 
or  former  members  (or  combination  thereof)  of  the  labor 
organizations. 

"(4)(A)  Whoever  knowingly,  directly  or  through  his  agent,  mails  or 
causes  to  be  miailed  any  matter  for  a  prohibited  purpose  (as  deter- 
mined under  subparagraph  (B))  shall  be  guilty  of  a  felony  and  upon 
conviction  thereof  shall  be  fined  not  more  than  $25,000  or  imprisoned 
for  not  more  than  5  years,  or  both. 

"(B)  For  purposes  of  subparagraph  (A),  a  prohibited  purpose  means 
the  advertising,  solicitation,  or  offer  for  sale  of  a  medicare  supple- 
mental policy,  or  the  delivery  of  such  a  policy,  in  or  into  any  State  in 
which  such  policy  has  not  been  approved  by  the  State  commissioner 
or  superintendent  of  insurance.  For  purposes  of  this  paragraph,  a 
medicare  supplemental  policy  shall  be  deemed  to  be  approved  by  the 
commissioner  or  superintendent  of  insurance  of  a  State  if — 

"(i)  the  policy  has  been  certified  by  the  Secretary  pursuant  to 
subsection  (c)  or  was  issued  in  a  State  with  an  approved  regula- 
tory program  (as  defined  in  subsection  (g)(2)(B)); 

"(ii)  the  policy  has  been  approved  by  the  commissioners  or 
superintendents  of  insurance  in  States  in  which  more  than  30 
percent  of  such  policies  are  sold;  or 

"(iii)  the  State  has  in  effect  a  law  which  the  commissioner  or 
superintendent  of  insurance  of  the  State  has  determined  gives 
him  the  authority  to  review,  and  to  approve,  or  effectively  bar 
from  sale  in  the  State,  such  policy; 
except  that  such  a  policy  shall  not  be  deemed  to  be  approved  by  a 
State  commissioner  or  superintendent  of  insurance  if  the  State 
notifies  the  Secretary  that  such  policy  has  been  submitted  for 
approval  to  the  State  and  has  been  specifically  disapproved  by  such 
State  after  providing  appropriate  notice  and  opportunity  for  hearing 
pursuant  to  the  procedures  (if  any)  of  the  State. 

"(C)  Subparagraph  (A)  shall  not  apply  in  the  case  of  a  person  who 
mails  or  causes  to  be  mailed  a  medicare  supplemental  policy  into  a 
State  if  such  person  has  ascertained  that  the  party  insured  under 
such  policy  to  whom  (or  on  whose  behalf)  such  policy  is  mailed  is 
located  in  such  State  on  a  temporary  basis. 

"(D)  Subparagraph  (A)  shall  not  apply  in  the  case  of  a  person  who 
mails  or  causes  to  be  mailed  a  duplicate  copy  of  a  medicare  supple- 
mental policy  previously  issued  to  the  party  to  whom  (or  on  whose 
behalf)  such  duplicate  copy  is  mailed,  if  such  policy  expires  not  more 
than  12  months  after  the  date  on  which  the  duplicate  copy  is  mailed. 

"(e)  The  Secretary  shall  provide  to  all  individuals  entitled  to 
benefits  under  this  title  (and,  to  the  extent  feasible,  to  individuals 
about  to  become  so  entitled)  such  information  as  will  permit  such 
individuals  to  evaluate  the  value  of  medicare  supplemental  policies  to 
them  and  the  relationship  of  any  such  policies  to  benefits  provided 
under  this  title. 

"(f)(1)(A)  The  Secretary  shall,  in  consultation  with  Federal  and 
State  regulatory  agencies,  the  National  Association  of  Insurance 
Commissioners,  private  insurers,  and  organizations  representing 
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consumers  and  the  aged,  conduct  a  comprehensive  study  and  evalua- 
tion of  the  comparative  effectiveness  of  various  State  approaches  to 
the  regulation  of  medicare  supplemental  policies  in  (i)  limiting 
marketing  and  agent  abuse,  (ii)  assuring  the  dissemination  of  such 
information  to  individuals  entitled  to  benefits  under  this  title  (and  to 
other  consumers)  as  is  necessary  to  permit  informed  choice,  (iii) 
promoting  policies  which  provide  reasonable  economic  benefits  for 
such  individuals,  (iv)  reducing  the  purchase  of  unnecessary  duplica- 
tive coverage,  (v)  improving  price  competition,  and  (vi)  establishing 
effective  approved  State  regulatory  programs  described  in  subsection 
(b). 

''(B)  Such  study  shall  also  address  the  need  for  standards  or 
certification  of  health  insurance  policies,  other  than  medicare  supple- 
mental policies,  sold  to  individuals  eligible  for  benefits  under  this 
title. 

"(C)  The  Secretary  shall,  no  later  than  January  1,  1982,  submit  a 
report  to  the  Congress  on  the  results  of  such  study  and  evaluation, 
accompanied  by  such  recommendations  as  the  Secretary  finds  war- 
ranted by  such  results  with  respect  to  the  need  for  legislative  or 
administrative  changes  to  accomplish  the  objectives  set  forth  in 
subparagraphs  (A)  and  (B),  including  the  need  for  a  mandatory 
Federal  regulatory  program  to  assure  the  marketing  of  appropriate 
types  of  medicare  supplemental  policies,  and  such  other  means  as  he 
finds  may  be  appropriate  to  enhance  effective  State  regulation  of 
such  policies. 

"(2)  The  Secretary  shall  submit  to  the  Congress  no  later  than  July 
1,  1982,  and  periodically  as  may  be  appropriate  thereafter  (but  not 
less  often  than  once  every  2  years),  a  report  evaluating  the  effective- 
ness of  the  certification  procedure  and  the  criminal  penalties  estab- 
lished under  this  section,  and  shall  include  in  such  reports  an 
analysis  of — 

"(A)  the  impact  of  such  procedure  and  penalties  on  the  types, 
market  share,  value,  and  cost  to  individuals  entitled  to  benefits 
under  this  title  of  medicare  supplemental  policies  which  have 
been  certified  by  the  Secretary; 

"(B)  the  need  for  any  change  in  the  certification  procedure  to 
improve  its  administration  or  effectiveness;  and 

"(C)  whether  the  certification  program  and  criminal  penalties 
should  be  continued. 
"(g)(1)  For  purposes  of  this  section,  a  medicare  supplemental  policy 
is  a  health  insurance  policy  or  other  health  benefit  plan  offered  by  a 
private  entity  to  individuals  who  are  entitled  to  have  payment  made 
under  this  title,  which  provides  reimbursement  for  expenses  incurred 
for  services  and  items  for  which  payment  may  be  made  under  this 
title  but  which  are  not  reimbursable  by  reason  of  the  applicability  of 
deductibles,  coinsurance  amounts,  or  other  limitations  imposed  pur- 
suant to  this  title;  but  does  not  include  any  such  policy  or  plan  of  one 
or  more  employers  or  labor  organizations,  or  of  the  trustees  of  a  fund 
established  by  one  or  more  employers  or  labor  organizations  (or 
combination  thereof),  for  employees  or  former  employees  (or  combi- 
nation thereoD  or  for  members  or  former  members  (or  combination 
thereof)  of  the  labor  organizations.  For  purposes  of  this  section,  the 
term  'policy'  includes  a  certificate  issued  under  such  policy. 
"(2)  For  purposes  of  this  section: 

"(A)  The  term  'NAIC  Model  Standards'  means  the  'NAIC 
Model  Regulation  to  Implement  the  Individual  Accident  and 
Sickness  Insurance  Minimum  Standards  Act',  adopted  by  the 
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National  Association  of  Insurance  Commissioners  on  June  6, 
1979,  as  it  applies  to  medicare  supplement  policies. 

"(B)  The  term  'State  with  an  approved  regulatory  program' 
means  a  State  for  which  the  Panel  has  made  a  determination 
under  subsection  (b)(1). 

''(C)  The  State  in  which  a  policy  is  issued  means — 

"(i)  in  the  case  of  an  individual  policy,  the  State  in  which 
the  policyholder  resides;  and 

"(ii)  in  the  case  of  a  group  policy,  the  State  in  which  the 
holder  of  the  master  policy  resides. 
*Xh)  The  Secretary  shall  prescribe  such  regulations  as  may  be 
necessary  for  the  effective,  efficient,  and  equitable  administration  of 
the  certification  procedure  established  under  this  section.  The  Secre- 
tary shall  first  issue  final  regulations  to  implement  the  certification 
procedure  established  under  subsection  (a)  not  later  than  March  1, 
1981. 

''(i)(l)  No  medicare  supplemental  policy  shall  be  certified  and  no 
such  policy  may  be  issued  bearing  the  emblem  authorized  by  the 
Secretary  under  subsection  (a)  until  July  1,  1982.  On  and  after  such 
date  policies  certified  by  the  Secretary  may  bear  such  emiblem, 
including  policies  which  were  issued  prior  to  such  date  and  were 
subsequently  certified,  and  insurers  may  notify  holders  of  such 
certified  policies  issued  prior  to  such  date  using  such  emblem  in  the 
notification. 

**(2)(A)  The  Secretary  shall  not  implement  the  certification  pro- 
gram established  under  subsection  (a)  with  respect  to  policies  issued 
in  a  State  unless  the  Panel  makes  a  finding  that  such  State  cannot  be 
expected  to  have  established,  by  July  1,  1982,  an  approved  State 
regulatory  program  meeting  the  standards  and  requirements  of 
subsection  (bXD.  If  the  Panel  makes  such  a  finding,  the  Secretary 
shall  implement  such  program  under  subsection  (a)  with  respect  to 
medicare  supplemental  policies  issued  in  such  State,  until  such  time 
as  the  Panel  determines  that  such  State  has  a  program  that  meets  the 
standards  and  requirements  of  subsection  (b)(1). 

''(B)  Any  finding  by  the  Panel  under  subparagraph  (A)  shall  be 
transmitted  in  writing,  not  later  than  January  1,  1982,  to  the 
Committee  on  Finance  of  the  Senate  and  to  the  Committee  on 
Interstate  and  Foreign  Commerce  and  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives  and  shall  not  become  effective 
until  60  days  after  the  date  of  its  transmittal  to  the  Committees  of  the 
Congress  under  this  subparagraph.  In  counting  such  days,  days  on 
which  either  House  is  not  in  session  because  of  an  adjournment  sine 
die  or  an  adjournment  of  more  than  three  days  to  a  day  certain  are 
excluded  in  the  computation. 
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Nothing  in  this  section  shall  be  construed  so  as  to  affect  the 
right  of  any  State  to  regulate  medicare  supplemental  policies  which, 
under  the  provisions  of  this  section,  are  considered  to  be  issued  in 
another  State.". 

(b)  The  amendment  made  by  this  section  shall  become  effective  on  Effective  date, 
the  date  of  the  enactment  of  this  Act,  except  that  the  provisions  of  i^^^^s 
paragraph  (4)  of  section  1882(d)  of  the  Social  Security  Act  (as  added  by 
this  section)  shall  become  effective  on  July  1, 1982.  p.  476. 

Approved  June  9,  1980. 
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Apr.  23,  1979. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 


Mr.  UixMAN,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

together  with 
ADDITIONAL  AND  SUPPLEMENTAL  VIEWS 
[To  accompany  H.R.  3236] 

[Including  cost  estimate  of  the  Congressional  Budget  OflBce] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the  bill 
(H.R.  3236)  to  amend  title  II  of  the  Social  Security  Act  to  provide 
better  work  incentives  and  improved  accountability  in  the  disability 
insurance  program,  and  for  other  purposes,  having  considered  the 
same,  report  favorably  thereon  with  amendments  and  recommend 
that  the  bill  as  amended  do  pass. 

The  amendments  (stated  in  terms  of  the  page  and  line  numbers  of 
the  introduced  bill)  are  as  follows: 

Page  2,  line  14.  after  "subsection"  insert  "other  than  paragraphs 
(3)  (A),  (3)(C),and  (5)". 

Page  3,  after  line  18,  insert  the  following  new  paragraph : 

(4)  Section  215 (i)  (2)  (D)  of  such  Act  is  amended  by  add- 
ing at  the  end  thereof  the  following  new  sentence :  "Notwith- 
standing the  preceding  sentence,  such  revision  of  maximum 
family  benefits  shall  be  subject  to  paragraph  (6)  of  section 
203(a)  (as  added  by  section  2(a)  (3)  of  the  Disability  Insur- 
ance Amendments  of  1979).". 

Page  4,  line  10,  strike  out  "or  who  has  died". 

Page  4,  line  11,  insert  "or  who  has  died,"  after  "subparagraph),". 
Page  4,  line  20,  strike  out  "death  or". 

Page  4,  lines  22  and  23,  strike  out  "he  dies,  attains  such  age,  or"  and 
insert  in  lieu  thereof  "he  attains  such  age  or". 
Page  9,  line  15,  strike  out  ihe  comma. 

Page  18,  line  10,  strike  out  "30  percent"  and  insert  in  lieu  thereof 
"15  percent". 

(1) 


2 


Page  18,  line  12,  strike  out  "60  percent"  and  insert  in  lieu  thereof 
'•35  percent". 

Page  18,  line  14,  strike  out  "80  percent"  and  insert  in  lieu  thereof 
"65  percent". 

Page  20,  after  line  8,  insert  the  following  new  subsection : 

(h)  The  Secretary  of  Health,  Education,  and  Welfare  shall 
submit  to  the  Committee  on  Ways  and  Means  of  the  House  of 
Kepresentatives  and  to  the  Committee  on  Finance  of  the  Sen- 
ate by  January  1,  1980,  a  detailed  plan  on  how  he  expects  to 
assume  the  functions  and  operations  of  a  State  disability  de- 
termination unit  when  this  becomes  necessary  under  the 
amendments  made  by  this  section.  Such  plan  should  assume 
the  uninterrupted  operation  of  the  disability  determination 
function  and  the  utilization  of  the  best  qualified  personnel  to 
carry  out  such  function.  If  any  amendment  of  Federal  law 
or  regulation  is  required  to  carry  out  such  plan,  recommenda- 
tions for  such  amendment  should  be  included  in  the  plan  for 
action  by  such  committees,  or  for  submittal  by  such  commit- 
tees with  appropriate  recommendations  to  the  committees 
having  jurisdiction  over  the  Federal  civil  service  and  retire- 
ment laAvs. 

Page  20,  strike  out  the  sentence  beginning  on  line  18. 

I.  Summary  of  Principal  Provisions 

The  bill  (H.R.  3236),  as  amended  by  your  committee,  w^ould  (a) 
curb  excessive  benefits  that  in  some  instances  may  exceed  the  predisa- 
bility  earnings  on  which  the  benefits  are  based,  (b)  provide  more 
incentives  for  disabled  people  to  return  to  work,  (c)  improve  account- 
ability in  the  disability  insurance  program,  and  (d)  make  other  im- 
portant changes  in  the  disability  program. 


limitation  on  total  family  benefits 


In  the  case  of  disabled  workers  who  become  entitled  to  a  disability 
insurance  benefit  in  the  future,  a  limit  would  be  established  on  the 
maximum  amount  of  total  benefits  that  may  be  paid  to  workers  and 
their  dependents.  The  limit  would  be  80  percent  of  a  worker's  average 
indexed  monthly  earnings  (AIME)  or  150  percent  of  primary  insur- 
ance amount  (PIA),  whichever  is  lower  (but  with  a  minimum  guar- 
antee of  100  percent  of  the  PIA) . 


variable  drop-out  years  for  y'Ounger  disabled  w^orkers 


The  number  of  years  of  low  or  no  earnings  that  can  be  dropped  in 
computing  a  disabled  Avorker's  benefits  who  becomes  entitlecl  in  tlie 
future  would  vary  by  the  age  of  the  worker,  according  to  the  following 
schedule : 

Worker's  age:  Number  of  dropout  years 

Under  27l  -   0 

27  through  31   1 

32  through  36   2 

37  through  41   3 

42  through  46   4 

47  and  over   5 
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The  provision  would  also  credit  1  dropout  year  for  each  year  in 
which  the  worker  provides  principal  care  of  a  child  under  age  6.  In  no 
case  could  the  number  of  dropout  years  exceed  5. 

WORK  INCENTIVES 

To  stimulate  more  disabled  beneficiaries  to  return  to  work  despite 
their  impairments,  your  committee's  bill  would: 

(a)  Provide  that  the  same  trial  work  period  applicable  to  dis- 
abled workers  would  be  provided  to  disabled  widow  (er)s; 

(b)  Deduct  extraordinary  impairment-related  work  expenses, 
attendant  care  costs,  and  the  cost  of  medical  devices  and  equip- 
ment from  his  earnings  for  purposes  of  determining  if  a  dis- 
abled person  were  engaging  in  substantial  gainful  activity 
(SGA) ; 

(c)  Extend  the  present  9-month  trial  work  period  to  24  months. 
In  the  last  15  months  of  the  24-month  period,  the  individual  would 
not  receive  benefits  if  he  earned  over  the  SGA  amount,  but  would 
retain  his  eligibility  for  benefits  if  he  finds  he  must  return  to  the 
the  disability  rolls. 

(d)  Extend  Medicare  coverage  for  an  additional  36  months  to 
disabled  beneficiaries  who  return  to  substantial  gainful  work ;  and 

(e)  Eliminate  the  second  24-month  Medicare  waiting  period 
where  a  person  again  becomes  disabled  and  entitled  to  benefits. 

DISABILITY  DETERMINATIONS  AND  REVIEW  OF  STATE  AGENCY  ALLOWANCES 

Authority  would  be  granted  to  the  Secretary  to  establish,  through 
regulations,  procedures  and  performance  standards  for  the  States 
to  follow  in  the  disability  determination  process.  States  would  be 
given  the  option  of  (1)  continuing  to  administer  the  program  in 
compliance  with  these  regulations,  or  (2)  turning  over  administration 
to  the  Federal  Government. 

Also,  the  Secretary  would  be  required  to  review^  State  agency  deter- 
minations before  the  payment  of  benefits  and  must  review  the  follow- 
ing percentages  of  allowances :  at  least  15  percent  in  fiscal  year  1980 ; 
at  least  35  percent  in  fiscal  year  1981 ;  and  at  least  65  percent  in  fiscal 
year  1982  and  thereafter. 

REHABILITATION  EXPENDITURES 

Your  committee's  bill  replaces  the  current  Beneficiary  Rehabilitation 
Program  with  a  program  of  disability  trust  fund  reimbursements  for 
vocational  rehabilitations  which  meet  performance  standards  based  on 
return  to  the  labor  market.  A  State  could  receive  twice  the  State's 
share  of  the  cost  of  rehabilitation  services  if  those  services  result  in 
the  disabled  beneficiary  engaging  in  substantial  gainful  activity  or 
employment  in  a  sheltered  workshop  for  12  continuous  months.  Also, 
monthly  benefits  would  continue  to  be  paid  to  people  who  have  medi- 
cally recovered  if  they  are  still  in  an  approved  vocational  rehabilita- 
tion program,  if  the  Social  Security  Administration  determines  that 
continuing  in  such  a  program  will  increase  the  probability  of  the  per- 
son going  off  the  benefit  rolls  permanently. 
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PERIODIC  REVIEW  OF  DISABILITY  DETERMINATIONS 

Each  beneficiary  on  the  rolls,  unless  a  finding  has  been  made  that  his 
disability  is  permanent,  would  be  reviewed  at  least  once  every  3  years. 

PAYMENT  FOR  EXISTING  MEDICAL  EVIDENCE 

The  social  security  trust  funds  would  reimburse  non-Federal  insti- 
tutions and  physicians  for  medical  evidence  of  record  that  they  sub- 
mitted to  support  claims  for  disability  benefits. 

DETAILED  DECISION  NOTICES 

Notices  to  claimants  for  benefits  would  provide  a  brief  statement  of 
the  pertinent  law  and  regulations,  a  concise  summary  of  the  evidence 
and  reason  for  the  decision. 

PAYMENT  FOR  CERTAIN  TRAVEL  EXPENSES 

The  social  security  trust  funds  would  pay  for  reasonable  costs  of 
travel  for  claimants  to  obtain  required  medical  examinations,  and  for 
claimants  and  their  witnesses  and  representatives  to  reconsideration 
interviews  and  hearings.  Previously,  these  amounts  have  been  au- 
thorized under  annual  appropriations  acts. 

II.  Purposes  and  Scope:  General  Discussion 

-  A.   WORK  incentives 

^  Family  Benefit  Limit  {section  2) . — Recent  actuarial  studies  in  both 
the  public  and  private  sector  have  indicated  that  high  replacement 
rates  (the  ratio  of  benefits  to  previous  earnings)  have  constituted  a 
major  disincentive  to  disabled  people  in  attempting  rehabilitation  or 
generally  returning  to  the  work  force.  A  recent  analysis  by  the  Social 
Security  Administration  actuaries  has  indicated: 

The  average  replacement  ratio  of  newly  entitled  disabled 
workers  with  median  earnings  and  who  have  qualifying  de- 
pendents increased  from  about  60  percent  in  1967  to  over  90 
percent  in  1976,  an  increase  of  about  50  percent.  During  this 
time  the  gross  recovery  rate  decreased  to  only  one-half  of 
what  it  was  in  1967.  High  benefits  are  a  formidable  incentive 
to  maintain  beneficiary  status  especially  when  the  value  of 
medicare  and  other  benefits  are  considered.  We  believe  that 
the  incentive  to  return  to  permanent  self-supporting  work 
provided  by  the  trial  work  period  provision  has  been  largely 
negated  by  the  prospect  of  losing  the  high  benefits.  ("Ex- 
perience of  Disabled-Workers  Benefits  Under  OASDI,  1972- 
76,"  actuarial  study  No.  75,  June  1978.) 

John  H.  Miller,  probably  the  most  knowledgeable  disability  actuary 
in  the  private  sector,  points  to  the  role  of  high  replacement  rates  in 
recent  adverse  social  securit}^  disability  experience  : 

The  evidence  is  clear  that  liberal  disability  benefits  induce 
both  an  increase  in  the  number  of  cases  approved  and  the 
prolongation  of  disability.  From  a  social  and  humanistic 
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point  of  view,  v/e  are  presented  with  a  dilemma,  namely,  how 
we  can  provide  adequate  benefits  to  those  unfortunate  indi- 
viduals who  become  and  remain  truly  disabled,  without  re- 
moving or  greatly  reducing  the  incentive  to  overcome  the 
disability. 

Secretary  Califano  testified  before  the  Social  Security  Subcommit- 
tee in  February  of  this  year : 

Benefits  in  approximately  6  percent  of  all  cases  actually 
exceed  the  disabled  person's  previous  net  earnings;  and  ap- 
proximately 16  percent  of  beneficiaries  receive  benefits  that 
are  more  than  80  percent  of  their  average  predisability  net 
earnings. 

The  primary  mechanism  in  your  committee's  bill  to  provide  re- 
placement rates  which  better  support  incentives  to  work  is  the  limita- 
tion on  family  benefits,  "^Vhen  it  is  combined  with  the  other  work 
incentive  aspects  of  the  bill  it  is  hoped  that  beneficiary  motivation  will 
be  more  positive  towards  vocational  rehabilitation  and  return  to  the 
labor  market. 

A  number  of  elements  underlie  the  philosophy  of  the  committee's 
limitation : 

(1)  It  is  designed  primarily  to  strengthen  work  incentives  for  dis- 
abled beneficiaries. 

(2)  It  is  temporary  and  a  transition  in  the  sense  that  when  the 
social  security  benefit  structure  and  formula  are  examined  later  in  this 
Congress  in  a  comprehensive  way,  other  approaches  might  be  found 
preferable  for  the  long  term,  such  as  a  separate  disability  benefit 
formula,  a  revised  family  maximum  for  all  or  individual  programs 
(disability,  retirement,  survivors),  non-wage-related  dependents' 
benefits,  or  taxing  disability  benefits. 

(3)  Although  it  assumes  that  a  few  more  families  would  have  to 
supplement  their  benefits  through  AFDC  than  do  families  under  social 
security  disability  at  the  present  time,  the  proposal  is  not  designed  to 
take  "welfare"  out  of  social  security. 

Section  2  of  the  committee  bill  would  limit  total  DI  family  benefits 
to  an  amount  equal  to  the  smaller  of  80  percent  of  a  worker's  average 
indexed  monthly  earnings  (AIME)  or  150  percent  of  the  worker's 
primary  benefit  (PIA).  The  AIME  limitation  is  designed  to  affect 
wage  earners  at  lower  earnings  levels  while  the  150  percent  of  PIA 
limitation  will  generally  affect  average  and  high  wage  earners.  No 
family  benefit  would  be  reduced  below  100  percent  of  the  worker's 
primary  benefit  The  limitation  would  be  effective  only  for  entitle- 
ments on  or  after  January  1,  1980,  based  on  disabilities  that  began 
after  calendar  year  1978. 

In  determining  a  reasonable  limit  on  benefits  for  disabled-worker 
families,  the  committee  gave  consideration  to  the  experience  of  pri- 
vate insurers.  Private  insurers  generally  limit  benefits  to  no  more  than 
two-thirds  of  predisability  gross  earnings  to  avoid  providing  benefits 
so  high  that  people  are  as  well  of,  or  better  off,  financially  after  they 
begin  receiving  the  disability  payments  than  when  they  were  working. 
Your  committee  decided  that  the  limit  under  social  security  should 
exceed  that  of  private  insurers  because  of  it  is  the  primaiT  benefit  base 
for  the  American  worker  and  often  is  the  only  source  of  income  for 
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families  of  workers  who  have  the  lowest  earnings.  Your  committee 
believes  that,  on  balance,  80  percent  of  AIME  would  provide  a  reason- 
able ceiling  on  family  benefits. 

For  workers  at  higher  wage  levels,  social  security  benefits  should 
replace  less  than  80  percent  of  AIME.  At  higher  wage  levels,  concern 
for  benefit  adequacy  is  less,  the  likelihood  of  private  supplementation 
is  greater,  and  the  discrepancy  between  gross  earnings  (upon  which 
social  security  benefits  are  based)  and  predisability  disposable  earn- 
ings is  greater  than  in  the  case  of  the  lower  paid  worker.  In  recogni- 
tion of  these  factors,  your  committee  has  adopted  a  provision  which 
also  limits  family  benefit  to  150  percent  of  the  worker's  primary  in- 
surance amount.  This  provision  will  produce  family  benefits  that  are 
less  than  80  percent  of  AIME  for  the  families  affected,  with  the  per- 
centage declining  to  about  50  percent  of  AIME  at  the  highest  earnings 
levels. 

Social  security  benefits  are  based  on  gross  earnings,  not  earnings 
net  of  Federal  and  State  taxes  and  work-related  expenses.  Because 
such  taxes  and  expenses  vary  widely  depending  on  the  worker's  resi- 
dence, the  size  of  the  worker's  family,  and  the  nature  of  the  work,  any 
approximation  in  terms  of  gross  earnings  will  have  different  effects 
in  individual  situations.  However,  calculations  using  various  hypo- 
thetical cases  suggest  that  the  combination  of  80  percent  of  AIME 
and  150  percent  of  PI  A,  whichever  is  lower,  produces  what  seems  to 
be  a  reasonable  wage  replacement  pattern  at  various  earnings  levels, 
a  reasonable  return  for  the  higher  paid  worker,  and  a  reasonable  rela- 
tionship between  pre-  and  post-disability  disposable  income.  Any  more 
stringent  limitation  would  necessarily  affect  many  beneficiaries  who  do 
not  have  other  major  sources  of  income,  and  whose  benefits  may  already 
be  relatively  low. 

The  limit  on  benefits  would  affect  only  30  percent  of  newly  entitled 
disabled  workers.  Seventy  percent  of  people  coming  on  the  rolls  do 
not  have  eligible  dependents  and,  thus,  would  not  be  aifected  by  a 
cap  on  family  benefits.  It  is  estimated  that  123,000  disabled- worker 
families  would  be  affected  by  the  cap  in  the  first  year. 

A  number  of  other  interrelated  provisions  in  the  Committee  bill 
are  designed  to  eliminate  work  disincentives. 

Reduced  Dropout  Years  {sections) . — To  reduce  the  disparity  in  dis- 
ability benefits4>etween  young  and  older  disabled  workers,  section  3  of 
the  bill  would  vary  the  number  of  dropout  years  by  age  for  disability 
entitlements  after  1979.  Workers  of  all  ages  are  allowed  to  ex^ilude 
5  years  of  low  earnings  in  the  averaging  period  for  benefit  purposes. 
For  a  worker  age  50  or  over  this  exclusion  reprresents  only  18  percent 
of  his  or  her  earnings  history  (5  years  out  of  28).  It  represents,  how- 
ever, a  71  percent  exclusion  for  a  29-year-old  (5  years  out  of  7). 
Under  your  committee  bill,  there  would  be  no  dropout  years  allowed 
for  workers  under  age  27  and  the  number  of  dropped  years  would 
gradually  rise  to  5  dropout  years  (as  under  existing  law)  for  work- 
ers age  47  and  over.  However,  if  a  worker  provided  principal  care 
for  a  child  under  age  6  for  more  than  6  months  in  any  calendar 
year  that  was  a  year  of  low  earnings,  that  year  could  also  be  dropped 
up  to  a  combined  total  of  5  dropout  years.  This  latter  provision  would 
not  be  effective  until  January,  1981.  buring  the  year  before  this  provi- 
sion is  due  to  take  effect,  the  Social  Security  Administration  should 
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study  the  administrative  feasibility  of  the  provision  and  make  a  report 
to  the  Committee  on  Ways  and  Means  on  how  the  provision  would 
be  implemented,  with  recommendations  for  any  necessary  changes  in 
the  statute.  This  report  should  be  submitted  no  later  than  January  1, 
1980. 

Substantial  Gainful  Activity  (SGA)  {sections  1^,  and  5). — A 
number  of  witnesses  testifying  before  the  Subcommittee  on  Social 
Security  recommended  substantial  increases  in  the  amount  of  monthly 
earnings  which  determines  the  ability  to  engage  in  substantial  gainful 
activity.  SGA  is  an  integral  part  of  the  definition  of  disability  which 
governs  not  only  whether  an  individual  is  terminated  from  the  rolls  be- 
cause he  has  demonstrated  the  ability  to  return  to  work,  but  also  deter- 
mines the  basic  eligibility  for  severely  impaired  persons  who  are  not 
on  the  rolls  but  are  working  to  a  substantial  degree.  The  result  of  any 
major  change  in  the  concept  of  SGA  is  not  verifiable  by  any  substantial 
body  of  knowledge.  Thus,  authority  to  waive  benefit  requirements  of 
title  II  and  title  XYIII  would  be  authorized  under  section  4  so  that 
demonstration  projects  could  be  carried  out  to  ascertain  alternative 
methods  of  treating  work  activity  to  stimulate  a  return  to  gainful  em- 
ployment by  disability  beneficiaries.  It  is  not  the  intent  of  your  com- 
mittee that  participants  in  such  projects  would  be  disadvantaged  in 
contrast  to  existing  law.  Research  findings  in  this  area  are  urgently 
needed  for  enlightened  i)olicy  determinations  in  dealing  with  SGA  and 
related  problems. 

To  further  stimulate  work  efforts  for  severely  disabled  individuals, 
section  5  of  your  committee's  bill  would  permit  deduction  of  extraordi- 
nary impairment-related  work  expenses,  attendant  care  costs,  and  the 
cost  of  medical  devices,  equipment,  and  drugs  and  services  (necessary 
control  an  impairment)  from  a  disabled  beneficiary's  earnings  for  pur- 
poses of  determining  if  he  engaged  in  substantial  gainful  activity. 
Examples  of  drugs  and  services  necessary  to  control  an  impairment 
would  be  the  anti-convulsant  drugs  and  services  to  control  epilepsy, 
anti-convulsant  blood  level  monitoring,  EEG  and  brain  scan.  etc. 
This  pro\dsion  would  reduce  the  disincentive  to  work  of  many  disabled 
beneficiaries  who  are  motivated  to  work  but  have  high  impairment- 
related  work  and  other  expenses. 

Trial  Work  and  Medicare  Extension  {sections  6  and  7). — The 
provisions  on  trial  work  and  the  amendments  to  medicare  which 
complement  them  were  included  in  the  subcommittee's  bill  of  last 
session  and  adopted  by  the  administration  in  its  recommendation  this 
session.  Moreover,  the  Advisor^'  Council  on  Social  Security  which  will 
report  in  the  fall  has  fully  supported  the  trial  work  amendments  in  its 
tentative  recommendations  submitted  to  the  subcommittee  and  full 
committee  for  consideration  in  the  disability  insurance  legislation. 

Section  6  of  your  committee  bill  in  effect  extends  the  present  9- 
month  trial  work  period  to  24  months.  In  the  last  12  months  of  the  24- 
month  period,  the  individual  would  not  receive  cash  benefits  unless  he 
finds  he  must  return  to  the  disability  rolls. 

Your  committee  thinks  the  present  9-month  trial  work  period  is  in- 
sufficient as  an  incentiA^e  for  disabled  people  to  return  to  work,  and 
wants  this  situation  corrected.  This  change  would  preclude  people  who 
work  for  some  time  and  then,  because  of  their  impairment,  must  stop 
work,  from  having  to  refile  an  application  and  having  to  go  through 
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the  lengthy  disability  determination  process  again.  This  change  would 
not  only  help  the  disabled  claimants  but  it  would  also  reduce  the  Social 
Security  Administration's  workload. 

Section  6  of  the  bill  also  provides  that  the  same  trial  work  period 
will  be  applicable  to  disabled  widow  (er)s.  One  purpose  of  the  trial 
work  period  is  to  provide  the  opportunity  for  a  disabled  person  to  test 
his/her  ability  to  work.  It  would  be  desirable  to  provide  disabled 
widow  (er)s  with  the  same  incentives  to  return  to  work  as  are  pro- 
vided to  other  disabled  beneficiaries. 

Section  6  of  the  bill  also  extends  medicare  coverage  for  an  addi- 
tional 36  months  over  existing  law  to  disabled  beneficiaries  who,  though 
not  medically  recovered,  have  returned  to  substantial  gainful  work. 
Under  present  law,  people  who  may  be  able  to  work  despite  their 
impairment  often  do  not  try  to  work  because  of  the  fear  of  losing  their 
monthly  cash  benefits  and  medicare  coverage.  They  are  particularly 
concerned  they  will  be  unable  to  get  any  public  or  private  medical 
care  coverage.  Thus,  this  provision  removes  the  potential  loss  of 
medicare  coverage  as  a  deterrent  to  work  effort  for  this  substantial 
period. 

Section  7  of  the  bill  eliminates  the  requirement  that  a  person  who 
becomes  disabled  again  must  serve  another  24-month  waiting  period 
before  medicare  coverage  is  available  to  him.  This  amendment  would 
apply  to  workers  becoming  disabled  again  within  60  months,  and  to 
disabled  widow  (er)s  and  adults  disabled  since  childhood  becoming 
disabled  again  within  84  months.  This  would  remove  the  present-law 
requirement  that  frequently  discourages  a  disabled  beneficiary  from 
returning  to  productive  employment.  Also,  where  a  disabled  person 
was  initially  on  the  cash  benefit  rolls  but  not  for  24  months  and  did 
not  receive  medicare  coverage,  the  time  spent  in  cash  benefit  status 
would  count  for  purposes  of  receiving  medicare  coverage  if  a  subse- 
quent disability  occurred  within  a  certain  period  of  time. 

B.  PROGRAM  ACCOUNTABILITY  AND  UNIFORMITY  OF  ADMINISTRATION 
(SECTIONS  8  AND  17) 

In  the  last  several  years,  GAO  and  others  have  criticized  the  laclc 
of  uniformity  and  the  quality  of  disability  decisions  made  by  the  vari- 
ous State  agencies.  It  must  be  recognized  that,  while  the  Federal-State 
determination  system  generally  works  reasonably  well  (many  State 
agencies  do  an  excellent  job),  significant  improvements  in  Federal 
management  and  control  over  State  performance  are  necessary  to  en- 
sure uniform  treatment  of  all  claimants  and  to  improve  the  quality 
of  decisionmaking  under  the  Nation's  largest  Federal  disability 
program. 

Your  committee's  bill,  therefore,  is  intended  to  strengthen  the  Fed- 
eral role  in  the  Federal-State  system  by  increasing  direct  Federal 
management  control  over  how  disability  determinations  are  made 
in  the  State  agencies  and  by  requiring  increased  Federal  review  of 
State  determinations.  It  should  also  be  emphasized  that  program  ac- 
countability is  not  solely  a  problem  of  State  administration  and  that 
it  is  equally  important  that  accountability  be  maintained  in  Federal 
administration  of  the  disability  insurance  program.  It  is  the  hope 
of  your  committee  that  such  accountability  has  not  been  impaired  by 
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ths  recent  ^'functional"  reorganizations  of  the  Social  Security  Admin- 
istration. 

In  order  to  strengthen  Federal  management  of  the  system,  section  8 
of  the  bill  would  eliminate  the  current  system  of  negotiated  agree- 
ments between  the  Federal  Government  and  the  States,  which  give 
the  Secretary  of  Health,  Education,  and  Welfare  only  general  au- 
thority over  the  program,  and  which  leave  great  discretion  to  the 
States  as  to  how  the  disability  determination  process  is  to  be  carried 
out.  The  bill  would  give  the  Secretary  the  authority  to  establish 
through  regulations  the  procedures  and  performance  standards  for 
the  State  disability  determination  programs.  The  regulations  might 
specify,  for  example,  administrative  structure,  the  physical  location 
of  and  relationship  among  agency  stajff  units,  performance  criteria,  fis- 
cal control  procedures,  and  other  rules  applicable  to  State  agencies 
and  designed  to  assure  equity  and  uniformity  in  State  agency  dis- 
ability determinations. 

States  would  have  the  option  of  administering  the  program  in  com- 
pliance with  these  standards  or  turning  over  administration  to  the  Fed- 
eral Government.  States  that  decide  to  administer  the  program  must 
comply  with  standards  set  by  the  Secretary  subject  to  termination  by 
the  Secretary  if  the  State  substantially  fails  to  comply  with  the  regula- 
tions and  written  guidelines.  Your  committee  believes  that  this  new 
Federal  administrative  authority  will  both  improve  the  quality  of 
determinations  and  ensure  that  claimants  throughout  the  Nation  'will 
be  judged  under  the  same  uniform  standards  and  procedures,  while 
preserving  the  basic  Federal-State  structure. 

If  a  State  elects  not  to  continue  administration  or  the  Secretary 
terminates  a  State's  administration  because  of  substantial  failure  to 
comply  with  regulations,  it  is  essential  that  there  be  adequate  pro- 
cedures to  establish  Federal  administration.  Two  issues  are  of  partic- 
ular concern:  the  position  of  the  State  employees  involved,  and  the 
potential  disruption  of  the  ongoing  determination  process  which  could 
create  hardships  for  disability  applicants. 

Under  your  committee's  bill  there  is  more  likelihood  that  some 
States  may  decide  not  to  participate  under  the  program  or  that  the  Sec- 
retary may  determine  that  a  State  is  not  complying  with  the  regula- 
tory requirements  promulgated  under  this  legislation.  Although  your 
committee  does  not  expect  any  widespread  departure  from  traditional 
State  administration  of  the  disability  determination  process,  it  is  pru- 
dent to  anticipate  that  this  may  happen  in  a  few  jurisdictions.  Even 
though  under  existing  law  States  have  the  power  to  terminate  agree- 
ments (in  fact,  the  State  of  Wisconsin  filed  and  then  withdrew  a  termi- 
nation notice  last  year) ,  the  Department  of  HEW  appears  not  to  have 
done  any  extensive  planning  for  Federal  administration  of  State 
agencies. 

Thus,  to  stimulate  Department  planning  as  to  such  a  contingency 
and  to  inform  the  Congress  as  to  what  problems  would  be  presented 
and  possible  means  of  alleviating  them,  your  committee's  bill  would 
require  the  Secretary  to  submit  to  the  Congress,  no  later  than  Jan- 
uary 1, 1980,  a  detailed  plan  on  how  he  expects  to  assume  the  functions 
and  operations  of  a  State  disability  determination  unit  should  it  be- 
come necessary.  The  bill  further  states  that  such  a  plan  should  as- 
sume the  uninterrupted  operation  of  the  disability  determination  proc- 
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ess,  including  the  utilization  of  the  best  qualified  personnel  to  carry 
out  this  function. 

Your  Committee  also  recommends  that  the  Department  of  HEW 
give  consideration  to  establishing  conditions  of  employment  so  that 
the  most  qualified  State  employees  would  not  be  substantially  disad- 
vantaged in  transferring  to  Federal  employment.  The  bill  states,  in 
this  regard,  that  recommendations  for  any  amendments  of  Federal 
law  or  regulations  required  to  carry  out  the  plan  should  be  submitted 
with  the  plan  to  the  House  Ways  and  Means  and  the  Senate  Finance 
Committees  who  may  then  submit  them  with  appropriate  recommen- 
dations to  the  committees  having  jurisdiction  over  the  Federal  civil 
service  and  retirement  laws  (the  House  Post  Office  and  Civil  Service 
Committee,  and  the  Senate  Committee  on  Governmental  Affairs). 

As  to  the  Federal  review  of  the  State  agency  decisions,  your  com- 
mittee is  concerned  that  within  the  past  decade  the  Social  Security  Ad- 
ministration moved  from  what  had  been  a  preadjudicative  review  of 
the  majority  of  State  agency  decisions  to  a  sample  postad judicative 
review  involving  only  5  percent  of  such  cases.  Your  committee  is  aware 
that  varied  elements  contributed  to  the  Social  Security  Administra- 
tion's decision  to  make  these  administrative  changes.  Among  these 
were  the  demands  of  the  1972  black  lung  amendments  and  a  reduction 
in  positions  for  budget  purposes. 

Your  committee's  bill  returns  to  substantially  the  situation  existing 
prior  to  1972  as  to  the  review  of  allowances.  The  requirement  in  section 
8  of  the  bill  for  increased  Federal  review  on  a  preadjudicative  basis  is 
phased-in  over  a  3-year  period,  beginning  in  1980,  so  that  there  can  be 
an  orderly  increase  in  trained  staff  necessary  to  carry  out  this  pur- 
pose. This  review  is  set  at  15  percent  in  fiscal  year  1980,  35  percent  in 
1981,  and  65  percent  in  1982  and  thereafter.  Your  committee  recog- 
nizes, however,  that  in  some  instances  reviewing  this  percentage  of 
cases  may  not  he  cost-effective — a  lower  or  higher  percentage  may  be 
prudent.  If  the  Secretary  finds  this  to  be  the  case,  we  would  expect 
him  to  report  his  findings  to  your  committee  in  an  expeditious  manner. 

Your  committee  is  also  concerned  by  the  lack  of  followup  on  the 
medical  condition  and  the  possible  work  activity  of  individuals  who 
have  been  on  the  rolls  for  years.  Section  17  of  the  bill  provides,  there- 
fore, that  unless  the  adjudicator  in  the  State  agency  makes  a  finding 
that  the  individual  is  under  a  disability  which  is  permanent,  there 
will  be  a  review  of  the  status  of  disabled  beneficiaries  at  least  once 
every  3  years.  Your  committee's  bill  emphasizes  that  all  existing  re- 
views of  eligibility  under  the  law  are  to  be  continued  and  expanded 
where  necessary. 

Your  committee  understands  that  the  Social  Security  Administra- 
tion already  schedules  a  review  in  about  20  percent  of  new  disability 
cases  (where  there  is  a  reasonable  expectation  that  a  disabled  bene- 
ficiary will  show  medical  improvement) .  In  order  to  give  SSA  enough 
time  to  hire  and  train  additional  staff  to  conduct  the  reviews  required 
by  this  section,  your  committee  believes  that  the  provision  should 
apply  to  all  new  determinations  of  disability  after  the  date  of  enact- 
ment and  that  reviews  and  scheduling  of  necessary  medical  examina- 
tions for  all  current  disability  cases  be  completed  no  later  than  3  years 
after  the  date  of  enactment. 

If  periodic  review  at  least  every  3  years  proves  not  to  be  cost-effec- 
tive, the  Secretary  should  report  this  to  the  committee. 
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C.  REHABILITATION  EXPENDITURES  AND  PROGRAM  EFFECTIVENESS 
(SECTIONS  13  AND  14) 

In  recent  years  the  cost  effectiveness  of  the  provisions  which 
authorize  vocational  rehabilitation  (VR)  expenditures  out  of  the  dis- 
ability trust  fund  have  been  questioned.  Under  existing  law,  an 
amount  equal  to  1.5  percent  of  disability  insurance  expenditures  is 
potentially  available  for  vocational  rehabilitation  expenditures.  This 
is  called  the  beneficiary  rehabilitation  program  (BRP) . 

In  June  of  1974,  the  Department  reported  a  savings  of  $2.50  for 
every  $1  spent.  However,  in  1976  the  GAO  reported  that  previous  esti- 
mates of  benefit  savings  because  of  rehabilitation  services  were  not 
being  realized.  The  GAO  study  states  that  the  best  estimate  for  a 
benefit-cost  ratio  is  1.15.  That  is,  for  every  $1  of  rehabilitation  ex- 
penditure, $1.15  in  trust  fund  savings  is  realized.  A  recent  Rutgers 
University  study  also  arrived  at  a  figure  of  similar  magnitude.  The 
GAO  suggested  that  the  administration  should  freeze  funding  of  the 
program.  This  has  been  done  for  the  last  couple  of  years,  although 
some  increase  in  funding  has  been  made  available  for  increases  in  the 
cost  of  living. 

The  committee  bill  contains  a  provision  aimed  at  providing  a  more 
permanent  solution  to  the  problem.  In  terms  of  simplification  and 
better  administration,  section  13  of  the  bill  would  consolidate  the  VR 
funding  sources  for  the  seriously  disabled  in  the  regular  VR  program. 
Your  committee  realizes  that  administrative  changes  will  be  needed  to 
accommodate  this  provision.  Such  changes  might  include  extended 
tracking  of  rehabilitated  beneficiaries  to  assess  eligibility  for  reim- 
bursement and' the  establishment  of  an  appeals  procedure  to  resolve 
reimbursement  disputes.  The  approach  in  the  committee  bill  also 
seems  appropriate  inasmuch  as  the  Congress,  following  recommenda- 
tions of  the  VR  administrators,  may  place  the  regular  VR  program  in 
a  new  Department  of  Education. 

Section  13  of  the  bill  also  replaces  the  BRP  with  bonus  Federal 
maching  of  State  regular  VR  expenditures  for  those  individuals  where 
rehabilitation  results  in  employment  at  substantial  gainful  activity 
(SGA)  earning  levels  for  a  continuous  12-month  period.  Such  reim- 
bursement would  cover  costs  of  services  in  individual  cases,  administra- 
tive expenses,  and  counseling  and  placement  costs.  The  12-month  em- 
ployment period  may  begin  Avhile  the  beneficiary  is  receiving  services 
under  a  State  vocational  rehabilitation  program  and  such  12-month 
period  may  also  coincide  with  the  trial  work  period.  The  Congress 
encourages  the  advance  of  trust  funds  under  this  provision  in  such  a 
way  as  to  facilitate  financial  planning  by  the  Federal  and  State  agen- 
cies administering  the  program. 

It  is  the  intent  of  the  committee  that  funds  paid  to  the  States  under 
this  provision  be  utilized  by  State  VR  agencies  for  the  rehabilitation  of 
additional  SSDI  beneficiaries  reimbursable  under  this  provision. 
Under  the  committee  bill,  the  effective  date  is  fiscal  year  1981  to  pro- 
vide for  an  orderly  transition  and  for  adjustment  of  the  authorization 
of  appropriation  for  the  regular  VR  program  which  is  within  the 
jurisdiction  of  the  Education  and  Labor  Committee.  This  is  very  im- 
portant if  the  level  of  support  for  VR  services  to  SSDI  beneficiaries 
is  to  be  maintained. 
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The  committee  bill  recognizes  that  some  persons  on  the  disability 
rolls  will  only  be  able  to  work  in  sheltered  workshop  situations  at  a 
wage  rate  below  the  SGA  level.  Under  this  bill  there  would  also  be 
bonus  matching  for  the  rehabilitation  expenses,  but  it  would  be  subject 
to  a  requirement  that  they  receive  wages  for  the  12-month  period  after 
the  "rehabilitation"  phase  of  their  sheltered  workshop  experience  has 
been  concluded. 

Section  14  of  the  committee  bill  also  provides  that  no  beneficiary  be 
terminated  due  to  medical  recovery  if  the  beneficiary  is  participating 
in  an  approved  VR  program  which  the  Social  Security  Administra- 
tion determines  will  increase  the  likelihood  that  the  beneficiary  may  be 
permanently  removed  from  the  disability  rolls. 

D.  CLAIMS  AND  APPEALS  PROCEDURES 

The  committee  bill  provides  a  number  of  provisions  which  make 
the  disability  adjudication  and  appeals  process  more  effective  and 
equitable  : 

Decision  Notices. — Section  9,  although  phrased  broadly  so  as  to 
apply  decisions  under  all  title  II  programs,  is  designed  primarily  to 
improve  the  social  security  disability  denial  notice.  Complaints  about 
the  denial  notices  have  been  voiced  for  a  long  time.  In  fact,  the  Har- 
rison subcommittee  stated  in  its  1960  report  that  "the  so-called  'denial 
letter'  sent  to  every  disallowed  applicant,  is  merely  a  form  letter  which 
is  not  individualized  to  any  degree  with  respect  to  the  particulars  of  the 
given  case,  and  gives  little,  if  any,  of  the  reasons  for  the  denial  con- 
tained in  the  written  determinations  of  the  State  agency  (p.  28)." 
Little  appears  to  have  changed  over  the  years  other  than  that  the 
denial  notice  is  now  generated  by  a  computer. 

Your  committee  believes  that  the  decision  notice  should  contain  a 
clear  explanation  of  the  decision,  a  brief  summary  of  the  evidence  on 
which  the  decision  is  based,  and  a  brief  statement  of  the  law  and  regu- 
lations, if  appropriate.  This  will  add  a  number  of  positive  factors  to 
the  adjudication  process.  The  State  agency  decision  will  be  on  a 
sounder  base  because  the  examiner  will  be  required  to  formulate  the 
reasons  for  his  decision  in  written  form  and  the  claimant  may  be  less 
likely  to  appeal  the  decision  if  he  understands  how  the  law  relates  to 
his  particular  case.  This  provision  will  require  additional  staff  re- 
sources and  may  increase  processing  time  at  the  State  agency  level. 

It  is  not  the  intent  of  your  committee  that  the  denial  notification  be 
a  voluminous  document  (no  more  than  2  pages  should  usually  suflice) 
or,  in  the  case  of  allow^ances,  that  the  decision  be  as  detailed  as  denials. 
The  statement  of  the  case  should  not  include  matters  the  disclosure 
of  which  (as  indicated  by  the  source  of  the  information  involved) 
would  be  harmful  to  the  claimant,  but  if  there  is  any  such  matter  the 
claimant  should  be  informed  of  its  existence,  and  it  may  be  disclosed 
to  the  claimant's  representative  unless  the  latter's  relationship  with 
the  claimant  is  such  that  disclosure  would  be  as  harmful  as  if  made  to 
the  claimant. 

Nondisclosure  is  to  be  used  sparingly  and  should  not  be  used  in  a 
way  which  denies  to  claimants  the  ability  to  know  the  reason  for  this 
decision.  Full  disclosure  should  be  made  to  an  appropriate 
representative. 
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Medical  Evidence. — Section  15  of  the  bill  would  authorize  the  Sec- 
retary to  pay  all  non-Federal  providers  for  costs  of  supplying  medical 
evidence  of  record  in  social  security  disability  claims  as  is  done  for 
SSI  disability  claims. 

Travel  Expenses. — Section  16  of  the  bill  would  place  in  permanent 
law  authority  for  payment  of  claimant's  travel  expenses  resulting  from 
participation  in  various  phases  of  the  adjudication  process. 

Court  Remands. — Section  11  remedies  two  chronic  problems  in  the 
provisions  in  the  law  which  authorize  the  remand  of  court  cases  back 
to  the  administrative  process.  First,  your  committee's  bill  would  limit 
the  absolute  authority  of  the  Secretary  of  Health,  Education,  and  Wel- 
fare to  remand  cases  back  to  the  appeals  council  before  answer.  The 
Harrison  subcommittee  suggested  in  its  report  that  such  absolute  dis- 
cretion gave  the  Secretary  the  ability  to  remand  cases  back  so  that  they 
could  be  strengthened  to  sustain  court  scrutiny.  Other  critics,  including 
the  Center  for  Administrative  Justice  in  its  1977  report,  believed  that 
the  current  provision  might  lead  to  laxity  in  appeals  council  review  in 
that  they  may  get  another  look  at  the  case  if  it  was  appealed  to  the  dis- 
trict court.  Your  committee's  bill  would  require  that  such  remands 
would  be  discretionary  with  the  court  upon  a  showing  by  the  Secretary 
of  good  cause. 

The  second  provision  relates  to  remands  by  the  courts.  Under  exist- 
ing law  the  court  itself,  usually  on  motion  of  the  claimant,  has  discre- 
tionary authority  "for  good  cause"  to  remand  the  cases  back  to  the 
appeals  council  and  ultimately  the  administrative  law  judge.  Statistics 
show  that  of  the  3,205  social  security  cases  disposed  of  in  fiscal  1977. 
there  were  1,257  reversals — about  40  percent.  However,  only  249  of 
these  cases  were  reversed  directly  by  the  court  while  1,008  were  reversed 
after  being  remanded  to  the  appeals  council.  Undoubtedly  many  of 
these  court  remands  are  justified  because  of  the  insufficiencies  of  the 
prior  proceedings.  However,  it  appears  that  some  of  the  remands  are 
made  because  the  judge  disagrees  with  the  outcome  of  the  case  which 
he  might  have  to  sustain  under  the  "substantial  evidence  rule". 

Your  committee's  amendment  would  require  that  a  remand  would  be 
authorized  only  on  a  showing  that  there  is  new  evidence  which  is  ma- 
terial, and  that  there  was  good  cause  for  failure  to  incorporate  it  into 
the  record  in  a  prior  proceeding.  The  Center  for  Administrative  Jus- 
tice in  its  report  pointed  out  that  such  a  provision  is  contained  "in 
nearly  all  comparable  review  statutes".  This  language  is  not  to  be  con- 
strued as  a  limitation  of  judicial  remands  currently  recognized  under 
the  law  in  cases  which  the  Secretary  has  failed  to  provide  a  full  and 
fair  hearing,  to  make  explicit  findings,  or  to  have  correctly  apply  the 
law  and  reofulations. 

Closed  Record. — Section  10  would  limit  the  prospective  effect  of 
applications  (the  so-called  floating  application)  and  allow  for  a  more 
orderly  administrative  process  and  closing  of  the  record.  Present  law 
provides  that  if  an  applicant  satisfies  the  requirements  for  benefits  at 
any  time  before  a  final  decision  of  the  Secretary  is  made,  the  applica- 
tion is  deemed  to  be  filed  in  the  first  month  for  which  the  requirements 
are  met.  One  consequence  of  this  provision  is  that  the  claimant  is 
afforded  a  continuing  opportunity  to  establish  eligibility  until  all  lev- 
els of  administrative  review  have  been  exhausted,  i.e.,  until  there  is  a 
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final  decision.  Thus,  a  claimant  can  continue  to  introduce  new  evidence 
at  eacli  step  of  the  appeals  process,  even  if  it  refers  to  the  worsening  of 
a  condition  or  to  a  new  condition  that  did  not  exist  at  the  time  of  the 
initial  application. 

The  amendment  made  by  this  section  would  allow  the  issuance  oi 
regulations  to  foreclose  the  introduction  of  new  evidence  with  respect 
to  a  previously  filed  application  after  the  decision  is  made  at  the 
administrative  ALJ  hearing,  but  would  not  affect  remand  authority  to 
I'omedy  an  insufficiently  documented  case  or  other  defect. 

Time  Limits. — Section  12  of  the  bill  also  requires  the  Secretary  of 
HP]W  to  submit  a  report  to  Congress  no  later  than  January  1,  1980, 
recommending  appropriate  time  limits  for  the  various  levels  of  adjudi- 
cation. Several  Federal  district  courts  have  imposed  such  limits  at  the 
hearing  level  and  numerous  bills  have  been  introduced  to  set  such 
limits  at  various  levels  of  adjudication. 

The  bill  requires  the  Secretary  in  recommending  the  limits  to  give 
adequate  consideration  to  both  speed  and  quality  of  adjudication.  This 
would  force  the  administration  in  program  and  budget  planning  to 
take  a  harder  look  at  these  sometimes  conflicting  objectives.  Congress 
could  then  evaluate  the  recommendations  for  consistency  with  the 
elements  it  wishes  to  emphasize  and  take  further  action  next  year. 

III.  Actuarial  Costs  x\nd  Savixgs  Estimates  Under  the  Bill 

Short  Term. — The  status  of  the  Disability  Insurance  Trust  Fund 
has  greatly  improved  since  the  1977  amendments.  Before  these  amend- 
ments it  was  estimated  that  the  fund  would  be  exhausted  by  early  1979. 
The  Social  Security  Amendments  of  1977  allocated  additional  funds 
to  assure  its  solvency  well  into  the  21st  century.  The  latest  trustee's  re- 
port (1979),  which  has  just  been  released,  shows  that  by  the  end  of 
fiscal  1979  the  disability  trust  fund  will  total  over  $5.5  billion  and  that 
it  will  grow  rapidly  during  the  following  4  fiscal  years.  At  the  end  of 
fiscal  1983,  it  will  have  a  balance  of  almost  $22  billion,  which  is  about 
100  percent  of  estimated  benefit  expenditure  in  the  following  fiscal 
year.  The  effect  of  your  committee's  bill  on  the  disability  trust  fund  is 
shown  in  table  A.  Table  C  shows  the  cost  and  savings  on  a  provision- 
by-provision  basis.  These  reflect  the  estimates  of  the  Social  Security 
Administration  actuaries.  The  estimate  of  the  Congressional  Budget 
Office  which  appears  in  section  V  shows  slightly  greater  savings  to 
the  disability  trust  funds,  and  includes  estimates  of  H.R.  3236's  effect 
on  general  revenue  funded  income  maintenance  programs. 

The  improved  condition  of  the  fund  is  due  not  only  to  increased 
financing  allocated  to  the  disability  program  by  the  1977  amendments 
but  also  to  significant  improved  experience  in  the  program.  The  fact 
that  the  effect  of  this  experience  is  substantial  is  shown  by  table  B, 
which  compares  estimated  experience  at  the  time  of  the  1977  amend- 
ments with  actual  and  estimated  experience  in  the  just-released  1979 
trustees  report.  On  the  other  hand,  in  the  near  term  the  Old-Age  and 
Survivors  Insurance  Trust  Fund  is  expected  to  decline — due  almost 
entirely  to  greater  than  estimated  inflation — which  about  offsets  the 
favorable  disability  experience.  The  OASI  Trust  Fund  declines  by 
over  $6  billion  in  the  next  3  fiscal  years,  with  the  fund  totaling  only 
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REDUCTIOX  IN  NUMBER  OF  DROPOUT  YEARS  FOR  YOUNGER  DISABI^D 

WORKERS 

Section  3(a)  of  the  bill  amends  section  215(b)  (2)  (A)  of  the  Social 
Security  Act  (as  in  effect  after  December  1978)  to  reduce  the  number 
of  years  that  can  be  dropped  from  a  worker's  benefit  computation 
years  for  a  worker  who  becomes  disabled  before  reaching  age  47. 

1.  The  revised  clause  (i)  of  section  215(b)  (2)  (A)  provides  that  the 
number  of  years  that  can  be  dropped  in  the  case  of  survivor's  benefits 
will  continue  to  be  5  as  under  present  law;  this  is  also  true  for  old-age 
cases  unless  the  worker  was  entitled  to  a  disability  benefit  for  the 
month  before  he  reached  age  65. 

2.  The  new  clause  (ii)  provides  that  the  number  of  years  that  can 
be  dropped  in  a  disability  case  cannot  exceed  one-fifth  of  the  indi- 
vidual's elapsed  years — years  after  1951  or  age  21 ;  if  later,  and  up  to 
the  year  of  onset  of  disability.  Any  resulting  fraction  of  a  year  will 
be  disregarded. 

The  limit  on  the  number  of  dropout  years  will  continue  to  apply  in 
determining  the  worker's  primary  insurance  amount  in  the  event  of 
the  worker's  subsequent  disability,  or  when  he  reaches  age  65,  unless 
he  is  not  entitled  to  disability  insurance  benefits  for  at  least  12  months 
before  he  becomes  eligible  again  for  disability  benefits  or  reaches 
age  65. 

Section  215(b)  (2)  (A)  is  also  revised  to  provide  for  additional  drop- 
out years  for  certain  people  affected  by  the  reduction  in  dropout  years 
described  above.  Under  this  provision,  where  regular  dropout  years 
are  limited  to  less  than  5  by  reason  of  clause  (ii),  1  year  not  otherwise 
dropped  could  be  dropped  for  each  year  in  which  the  worker  is  re- 
sponsible for  providing,  and  provides,  the  principal  care  of  his  or  her 
child  (or  the  spouse's  child)  under  the  age  of  6  for  at  least  6  full 
months.  (The  total  number  of  regular  and  child  care  dropout  years 
cannot  exceed  5.) 

As  under  present  law,  section  215(b)  (2)  (A)  provides  that  the  num- 
ber of  an  individual's  benefit  computation  years  shall  be  no  less  than  2. 

Section  3(b)  of  the  bill  amends  section  223(a)  (2)  of  the  act  to  add 
a  reference  to  new  section  215  (b)  (2)  (A)  (ii) . 

Section  3(c)  of  the  bill  provides  that  the  amendments  made  by 
sections  3(a)  and  3(b)  of  the  act,  except  for  the  amendment  providing 
for  child-care  dropout  years,  would  apply  with  respect  to  initial  en- 
titlements to  disability  benefits  beginning  on  or  after  January  1, 1980. 
The  amendment  made  by  section  3(a)  dealing  Avith  child-care  dropout 
years  would  be  effective  for  monthly  benefits  payable  for  months  after 
1980. 

WORK  INCENTIVE  SUBSTANTIAL  GAINFUL  ACTIVITY  DEMONSTRATION 

PROJECT 

Section  4(a)  of  the  bill  directs  the  Commissioner  of  Social  Security 
to  develop  and  carry  out  experiments  and  demonstration  projects  to 
determine  the  relative  advantages  and  disadvantages  of  alternative 
methods  of  treating  work  activity  of  social  security  disability  benefi- 
ciaries including  a  reduction  in  benefits  based  on  earnings,  witli  the 
objective  of  encouraging  disabled  beneficiaries  to  return  to  work. 
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Section  4(b)  provides  that  these  projects  be  of  sufficient  scope  to 
permit  a  thorough  evaluation  of  the  alternative  methods  under  coii- 
sideration  without  committing  the  disability  insurance  program  to  the 
adoption  of  any  prospective  system  under  consideration. 

Section  4(c)  provides  that  the  Secretary  may  waive  compliance  with 
the  benefit  requirements  of  titles  II  and  XVIII  to  the  extent  necessary 
to  effectively  carry  out  such  projects;  however,  no  such  experiment 
or  project  can  be  implemented  until  90  days  after  notification  by  the 
Commissioner  of  Social  Security  to  the  House  Committee  on  Ways 
and  Means  and  the  Senate  Committee  on  Finance.  Periodic  reports 
on  the  progress  of  such  experiments  or  demonstration  projects,  inchid- 
ing  recommendations  for  changes  in  law  or  administration,  shall  be 
submitted  to  the  committees. 

Section  4(d)  specifies  that  the  Commissioner  of  Social  Security  shall 
^:ubmit  to  the  Congress,  no  later  than  January  1,  1983,  a  final  report 
on  the  experiments  and  demonstration  projects,  including  appropriate 
related  data  and  materials. 

Section  4(e)  adds  to  section  201  of  the  Social  Security  Act  a  new 
subsection  (j)  to  provide  that  expenditures  made  for  experiments  and 
demonstration  projects  will  be  made  from  the  Federal  disability  insur- 
ance and  Federal  old-age  and  survivors  trust  funds. 

EXTRAORDINARY  WORK  EXPENSES  DUE  TO  SEVERE  DISABILITY 

Section  5  of  the  bill  amends  section  223  (d)  (4)  of  the  Social  Security 
Act  to  provide  that,  where  an  individual's  disability  is  sufficiently 
severe  to  result  in  a  functional  limitation  requiring  assistance  in  order 
for  him  to  work,  an  amount  equal  to  the  cost  to  him  of  necessaiy 
attendant  care  services,  medical  devices,  equipment,  or  prostheses, 
and  similar  items  and  services  (not  including  routine  drugs  and 
routine  medical  care  and  services  unless  such  drugs  are  necessary  for 
the  control  of  the  disabling  condition),  whether  or  not  such  assistance 
is  also  needed  for  his  normal  daily  functions,  shall  be  excluded  from 
his  earnings  in  determining  whether  he  is  able  to  engage  in  substantial 
gainful  activity  by  reason  of  his  earnings. 

PROVISION  OF  TRIAL  WORK  PERIOD  FOR  DISABLED  WIDOWS;  EXTENSION  OF 
ENTITLEMENT  TO  DISABILITY  INSURANCE  BENEFITS  AND  RELATED  BENEFITS 

Section  6(a)  of  the  bill  amends  sections  222(c)  (1)  and  (3)  of  the 
act  to  provide  a  trial  work  period  to  disabled  widows  and  widowers  in 
the  same  manner  as  provided  for  disabled  workers.  These  amendments 
shall  apply  to  those  whose  disabilitv  has  not  ceased  prior  to  enactment. 

Section  6(b)  (1)  of  the  bill  amends  sections  223(a)  (1),  202(d)  (1) 
(G),  202(e)  (1),  and  202(f)  (1)  of  the  Social  Security  Act  to  extend 
an  individual's  status  as  a  disabled  individual  for  15  months  after  the 
completion  of  a  9-inonth  trial  work  period,  as  long  as  he  has  not  medi- 
cally recovered  Subsection  (b)  (2)  adds  a  new  subsection  (e)  to  sec- 
tion 223  to  provide  that  no  benefits  would  be  payable  during  the  last  12 
months  of  this  period  as  long  as  the  individual  is  engao^ing  in  substan- 
tial gainful  activity.  The  effect  of  this  amendment  will  be  to  allow  an 
individual  to  return  to  benefit  status  without  going  through  the  proc- 
ess of  reestablishing  the  fact  that  he  is  disabled.  Subsection  (b)  (3) 
extends  medicare  coverage  for  beneficiaries  who  have  completed  u 
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period  of  trial  work,  but  who  have  not  medically  recovered,  through 
the  benefit  suspension  period  provided  in  subsections  (b)  (1)  and 
(b)  (2)  and  for  24  months  afterward,  or,  if  earlier,  until  the  person 
medically  recovers.  Subsection  (b)  (4)  provides  that  these  amend- 
ments apply  to  those  individuals  whose  disability  has  not  been  deter- 
mined to  have  ceased  prior  to  enactment. 

ELIMINATION  OF  REQUIREMENT  THAT  MONTHS  IN  MEDICARE  WAITING 
PERIOD  BE  CONSECUTIVE 

Section  7(a)  amends  sections  226(b),  1811,  and  1837(g)  (1)  of  the 
Social  Security  Act,  and  section  7(d)  (2)  (ii)  of  the  Kailroad  Retire- 
ment Act  of  1974  by  striking  out  the  word  "consecutive"  wherever  it 
appears,  thereby  modifying  the  medicare  24-month  waiting  period 
requirement  so  that  these  months  need  not  be  consecutive. 

Section  7_(b)  further  amends  section  226  by  adding  a  new  subsection, 
which  provides  that,  for  an  individual  who  is  reentitled  to  the  same 
type  of  monthly  disability  benefits,  the  24-month  waiting  period  may 
not  include  any  month  in  a  previous  period  of  disability,  if  (1)  the 
individual  is  reentitled  as  a  disabled  worker  and  the  previous  period 
of  disability  terminated  more  than  60  months  before  reentitlement ; 
or  (2)  the  individual  is  reentitled  as  an  adult  disabled  since  childhood, 
or  as  a  disabled  widow  or  widower,  and  the  previous  period  of  dis- 
ability terminated  more  than  84  months  before  reentitlement. 

Section  7(c)  provides  that  these  amendments  apply  to  medicare 
protection  for  months  after  the  month  of  enactment. 

DISABILITY  determination;   FEDERAL  REVIEW"  OF  STATE  AGENCY 

ALLOWANCES 

Section  8(a)  of  the  bill  amends  section  221  (a)  of  the  Social  Security 
Act  to  provide  that  disability  determinations  shall  be  made  by  State 
agencies  in  States  that  provide  a  written  notice  (rather  than  State 
agreements,  as  under  present  law)  to  the  Secretary  stating  that  they 
wish  to  make  such  determinations,  unless  the  State  has  previously 
been  found  to  have  substantially  failed  to  make  determinations  in 
accordance  with  the  law  and  the  Secretary's  regulations,  or  unless 
the  State  has  previously  declined  to  administer  mider  this  section, 
in  which  case  the  Secretary  may  determine  when  and  if  the  State 
may  again  make  disability  determinations.  Section  8(a)  further 
provides  that  disability  determinations  shall  be  made  (or  not  made  for 
specified  classes  of  clamants)  in  accordance  with  regulations  or  other 
written  guidelines  issued  by  the  Secretary.  The  Secretary  is  required 
to  promulgate  regulations  specifying  performance  standards  and 
administrative  procedures  to  assure  effective  and  uniform  adminis- 
tration, and  may  issue  regulations  on  State  agency  administrative 
structure,  and  other  administrative  areas  (examples  are  given  in  the 
bill,  pp.  15-16). 

Section  8  (b)  of  the  bill  amends  section  221  (b)  of  the  Social  Security 
Act  to  provide  for  notice  to  a  State  and  opportunity  for  a  hearing  if 
the  Secretary  determines  that  the  State  is  substantially  failing  to 
make  determinations  in  a  manner  consistent  with  the  regulations  and 
other  written  guildelines.  If  the  Secretary  makes  such  a  determination, 
he  thereafter  will  take  over  the  making  of  the  disability  determinations 
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in  that  State  not  earlier  tlian  the  expiration  of  180  days.  If  the  State 
no  longer  wishes  to  participate  in  the  program  it  must  notify  the 
Secretary  but  shall  continue  to  make  determinations  for  not  less  tliau 
180  days  after  notification. 

Section  8(c)  of  the  bill  amends  section  221(c)  of  the  Social  Security 
Act  to  provide  (1)  that  the  Secretary  shall  (rather  than  "may  on  his 
own  motion")  review  State  agency  determinations  that  a  person  is 
under  a  disability;  (2)  that  such  review  shall  be  made  before  a  deter- 
mination is  implemented  and  benefits  are  paid;  and  (3)  that  the 
requirement  that  the  Secretary  review  such  determinations  (per(l) 
above)  will  be  met  if  he  reviews  at  least  15  percent  in  fiscal  year  1980. 
35  percent  in  fiscal  year  1981,  and  65  percent  in  fiscal  year  1982  aud 
thereafter. 

Sections  8(d) ,  (e)  and  (f )  make  conforming  changes  in  the  statutory 
language. 

Section  8(g)  provides  that  the  amendments  made  by  this  section 
shall  be  effective  12  months  after  the  month  of  enactment.  Any  State 
that  has  an  agreement  with  the  Secretary  already  in  effect  on  the 
effective  date  will  be  deemed  to  have  given  the  notice  of  participation 
specified  in  these  amendments.  Thereafter,  States  must  give  180  days 
notice  of  desire  to  cease  making  disability  determinations. 

Section  8(h)  of  the  bill  requires  that  the  Secretary  submit  to  the 
Ways  and  Means  Committee  and  Senate  Finance  Committee  by  Jan- 
uary 1,  1980  a  detailed  plan  on  how  the  Department  expects  to  assume 
the  functions  of  a  State  disability  determination  unit  should  this  be- 
come necessary  under  amendments  made  by  section  8(h).  The  bill  pro- 
vides that  the  plan  should  assume  uninterrupted  and  qualified  opera- 
tion of  the  function  and  include  any  amendments  to  federal  law  re- 
quired to  carry  out  such  a  plan. 

INFORMATION  TO  ACCOMPANY  SECRETARY'S  DECISIONS  AS  TO  CLAIMANT'S 

RIGHTS 

Section  9  (a)  of  the  bill  amends  section  205(b)  of  the  Social  Security 
Act  to  require  that  any  decision  by  the  Secretary  shall  contain  a  state- 
ment of  the  case  setting  forth  (1)  a  list  of  the  pertinent  law  and  regu- 
lations, (2)  a  list  and  summary  of  the  evidence  of  record,  and  (3)  the 
Secretary's  determination  and  the  reason (s)  upon  which  it  is  based. 

Section  9(b)  provides  that  this  amendment  will  be  effective  with 
respect  to  decisions  made  on  and  after  the  first  day  of  the  second  month 
following  the  month  of  enactment. 

LIMITATION  OF  PROSPECTIVE  EFFECT  OF  APPLICATION 

Section  10  would  amend  section  202 (j)  (2)  of  the  Social  Security 
Act  (with  parallel  amendments  to  sections  216(i)  (2)  (G)  and  223(b) ) 
to  shorten  the  prospective  effect  of  an  application  for  benefits  under 
title  II.  In  present  law,  section  202(1)  (2)  provides  that  if  an  applicant 
satisfies  the  requirements  for  benefits  at  any  time  before  a  final  deci- 
sion of  the  Secretary  is  made,  the  aDplication  is  deemed  to  be  filed  in 
the  first  month  for  which  the  requirements  are  met.  The  amendment 
made  by  this  section  would  allow  the  issuance  of  regulations  to  fore- 
close the  introduction  of  new  evidence  with  respect  to  a  previously 
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filed  application  after  the  decision  is  made  at  the  administrative  hear- 
ing, but  would  not  atfect  administrative  or  judicial  remand  authority 
to  remedy  an  insufficiently  documented  case  or  other  defect.  The 
amendments  made  by  this  section  shall  apply  to  applications  filed 
after  the  month  in  which  this  Act  is  enacted. 

LIMITATION   ON   COURT  REMANDS 

Section  11  of  the  bill  amends  section  205(g)  of  the  Social  Security 
Act  to  provide  that  the  court  may,  on  motion  of  the  Secretary  made 
for  good  cause  shown,  remand  a  case  to  the  Secretary  for  further 
action,  and  that  the  court  may  order  new  and  material  evidence  to 
be  taken  before  the  Secretary  if  there  was  good  cause  for  such  evidence 
not  having  been  submitted  previously. 

TIME  LIMITATIONS  FOR  DECISIONS  ON  BENEFIT  CLAIMS 

Section  12  of  the  bill  provides  that  the  Secretary  shall  submit  to 
the  Congress,  no  later  than  January  1,  1980,  a  report  recommending 
the  establishment  of  time  limits  on  decisions  on  benefit  claims.  This 
report  shall  specifically  recommend  the  maximum  periods  of  time 
within  Avhich  (a)  initial,  (h)  reconsideration,  {c)  hearing,  and  (d) 
appeals  council  decisions  should  be  made,  taking  into  consideration 
both  the  need  for  expeditious  processing  of  claims  and  the  need  for 
tliorough  consideration  and  accurate  determinations  of  such  claims. 

VOCATIONAL  REHABILITATION  SERVICES  FOR  DISABLED  INDIVIDUALS 

Section  13  of  the  bill  amends  section  222(d)  of  the  Social  Security 
Act  to  change  the  provisions  authorizing  reimbursement  fi'om  the 
social  security  trust  funds  for  the  costs  of  rehabilitation  services 
provided  disabled  individuals  entitled  to  benefits  on  the  basis  of 
disability. 

Section  13(a)  of  the  bill  substitutes  a  revised  section  222(d)  of  the 
Social  Security  Act.  Paragraph  (1)  of  the  revised  section  222(d) 
authorizes  the  transfer  of  sums  from  the  trust  funds  to  enable  the 
Secretary  to  reimburse  the  general  fund  of  the  U.S.  Treasury  for  the 
PVderal  share  and  the  State  for  twice  the  State  share  of  the  reasonable 
and  necessary  costs  of  vocational  rehabilitation  services  furnished 
under  a  State  plan  approved  under  title  I  of  the  Eehabilitation  Act  of 
1973  to  disabled  individuals  entitle  to  benefi.ts  on  the  basis  of  dis- 
ability which  results  in  performance  of  substantial  gainful  activity 
for  a  continuous  period  of  12  months,  or  which  results  in  their  em- 
ployment for  a  confmuous  period  of  12  months  in  a  sheltered  Avork- 
shop.  The  Commissioner  of  Social  Secui'ity  will  establish  criteiia  to 
determine  :  (1)  When  the  vocational  rehabilitation  service  contributed 
to  successful  return  to  SGA  or  employment  in  sheltered  workshops  aiid 
(2)  the  amount  of  the  costs  to  be  reimbursed.  (Under  present  law.  the 
Secretary  is  authorized  to  pay  the  costs  of  vocational  rehabilitation 
services  for  such  disabled  beneficiaries  but  the  total  amount  available 
for  this  purpose  may  not  exceed  1.5  percent  of  the  total  cash  benefits 
paid  to  disabled  workers,  disabled  widows,  disabled  Avidowers,  and 
disabled  adult  children  in  the  preceding  fiscal  year.) 
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The  existing  paragraph  (2)  of  section  222(d)  (relating  to  require- 
ments for  State  plans  providing  rehabilitation  services)  is  eliminated 
from  the  revised  section. 

The  existing  paragraph  (3)  of  section  222(d)  (relating  to  agree- 
ments between  the  Secretary  and  public  or  private  agencies  for  re- 
habilitation services  in  States  which  do  not  have  a  plan)  is  eliminated 
from  the  revised  section. 

The  existing  paragraph  (4)  of  section  222(b)  (relating  to  arrange- 
ments for  making  payments  under  this  section)  is  redesip-nated  as 
paragraph  (2)  and  is  amended  to  provide  that  payments  from  the 
trust  funds  shall  be  made  in  advance  (rather  than  "may  be  made  in 
installments  and  in  advance")  or  by  way  of  reimbursement,  with 
necessary  adjustments  for  overpayments  and  underpayment. 

The  existing  paragraph  (5)  of  section  222(d)  (relating  to  the  Secre- 
tary's authority  to  establish  methods  and  procedures  for  determining 
the  total  amount  to  be  reimbursed  for  the  cost  of  the  services,  and 
the  amounts  to  be  charged  to  the  individual  trust  funds)  is  redesig- 
nated as  paragraph  (3)  without  any  substantive  change. 

The  existing  paragraph  (6)  of  section  222  (d)  (relating  to  the  mean- 
ing of  the  term  "vocational  rehabilitation  services")  is  redesignated 
as  paragraph  (4)  and  is  amended  to  state  that  the  term  "vocational 
rehabilitation  services"  would  have  the  meaning  assigned  to  it  in  title 
I  of  the  Rehabilitation  Act  of  1973  (rather  than  "in  the  Vocational 
Rehabilitation  Act"),  except  that  such  services  may  be  limited  in 
type,  scope,  or  amount  in  accordance  with  regulations  designed  by  the 
Secretary  to  achieve  the  purpose  of  this  subsection. 

Section  13(a)  of  the  bill  also  adds  a  new  parai^raph  (5)  to  section 
222  (d)  of  the  Social  Security  Act  to  authorize  and  direct  the  Secretary 
to  study  alternative  methods  of  providing  and  financing  the  costs  of 
vocational  rehabilitation  services  to  disabled  beneficiaries  in  order  to 
realize  maximum  savings  to  the  trust  funds,  and,  on  or  before  January 
1,  1980,  to  transmit  a  report  to  the  President  and  the  Congress  con- 
taining findings,  conclusions,  and  any  recommendations. 

Section  13(b)  of  the  bill  provides  that  the  amendment  made  by  sub- 
section (a)  would  apply  with  respect  to  fiscal  years  beginning  after 
September  30, 1980. 

CONTINUED  PAYMENT  OF  BENEFITS  TO  INDIVIDUALS  UNDER  VOCATIONAL 
REHABILITATION  PLANS 

Section  14  of  the  bill  adds  to  section  225  of  the  Social  Security  Act 
a  new  subsection  (b)  to  provide  that  benefits  based  on  disability  will 
not  be  terminated  or  suspended  because  the  physical  or  mental  impair- 
ment on  which  such  entitlement  is  based  has  (or  may  have)  ceased  if 
such  beneficiary  is  participating  in  an  approved  vocational  rehabilita- 
tion program,  and  the  Commissioner  of  Social  Security  determines 
that  the  completion  of  such  pro2:ram  (or  its  contir«uation  for  a  speci- 
fied period  of  time)  will  increase  the  likelihood  that  the  beneficiary 
may  be  permanently  removed  from  the  benefit  rolls. 

PAYMENT  FOR  EXISTING  MEDICAL  EVIDENCE 

Section  15(a)  of  the  bill  amends  section  223(d)(5)  of  the  Social 
Security  Act  to  provide  that  any  non-Federal  hospital,  clinic,  labora- 
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tory,  or  other  provider  of  medical  services,  or  physician  not  in  the 
employ  of  the  Federal  Government,  which  supplies  medical  evidence 
required  by  the  Secretary  for  making  determinations  of  disability, 
shall  be  entitled  to  payment  from  the  Secretary  for  the  reasonable  cost 
of  providing  such  evidence. 

Section  15(b)  provides  that  the  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  evidence  supplied  on  or  after  the  date  of  the 
enactment  of  the  act. 

PAYMENT  OF  CERTAIN  TRAVEL  EXPENSES 

Section  16  of  the  bill  adds  to  section  201  a  new  subsection  (k)  to 
the  Social  Security  Act  to  authorize  payments  from  the  trust  funds,  to 
individuals  to  cover  travel  expenses  incident  to  medical  examinations 
requested  by  the  Secretary  in  connection  with  disability  determina- 
tions under  section  221,  and  to  applicants,  their  representatives,  and 
all  reasonably  necessary  witnesses  for  travel  within  the  United  States 
(as  defined  in  secion  210 (i) )  to  attend  reconsideration  interviews  and 
proceedings  before  administrative  law  judges  under  title  II  of  the 
Social  Security  ^.ct.  The  new  subsection  (k)  would  provide  that  pay- 
ments for  air  travel  shall  not  exceed  coach  fare,  unless  first  class  ac- 
commodations are  required  due  to  the  health  condition  of  the  indi- 
vidual or  the  unavailability  of  alternative  accommodations.  Payments 
for  other  means  of  travel  could  not  exceed  the  most  economical  and 
expeditious  arrangements  appropriate  to  such  person's  health. 

PERIODIC  REVIEW  OF  DISABILITY  DETERMINATIONS 

Section  17  of  the  bill  amends  section  221  of  the  Social  Security  Act 
by  adding  a  requirement  that,  unless  a  finding  has  been  made  that 
an  individual's  disability  is  permanent,  the  case  will  be  reviewed  by 
either  the  State  agency  or  the  Secretary,  for  purposes  of  continuing 
eligibility,  at  least  once  every  3  years.  Reviews  of  cases  under  the 
provision  shall  not  be  considered  as  an  addition  to,  and  shall  not  be 
considered  a  substitute  for,  any  other  reviews  of  cases  in  the  admin- 
istration of  the  disability  program. 

V.  Other  ^Matters  To  Be  Discussed  Under  the  Rules  of  the  House 

1.  In  compliance  with  clause  2  (1)  (2)  (B)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  the  following  statement  is  made  rela- 
tive to  the  vote  by  your  committee  on  the  motion  to  report  the  bill,  as 
amended.  The  motion  to  report  the  bill  was  adopted  by  a  voice  vote. 

2.  In  compliance  with  clause  2  (1)  (3)  (A)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  the  following  statement  is  made  relative 
to  oversight  findings  by  your  committee. 

For  the  last  5  years  the  full  committee  and,  since  its  establishment, 
the  Subcommittee  on  Social  Security,  have  conducted  extensive  over- 
sight activities  on  the  disability  insurance  program.  These  activities 
are  reflected  in  almost  every  section  of  the  bill  reported  by  your  com- 
mittee. The  following  are  a  few  examples. 
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'  REPLACEMENT  RATE 

In  late  1975  the  subcommittee  hired  John  H.  Miller,  probably  the 
foremost  disability  insurance  actuary  in  the  country,  to  study  the  then 
deteriorating  actuarial  condition  of  the  system.  Mr.  Miller  pointed 
to  growing  replacement  rates  as  a  major  contributing  factor  to  this 
,idverse  experience.  Kobert  J.  Myers,  former  Chief  Actuary  of  tlie 
wSocial  Security  Administration,  also  emphasized  this  point  in  the 
actuarial  studies  he  prepared  for  the  subcommittee  in  1975  and  1978. 
Our  "decoupling"  legislation  in  1977  and  section  2  (family  benefit 
limitation)  and  section  3  (drop-out  years)  in  your  committee  bill  have 
the  effect  of  substantially  reducing  replacement  rates  so  that  they  are 
neither  so  much  of  an  incentive  to  apply  for  benefits  nor  a  disincen- 
tive for  beneficiaries  to  leave  the  rolls. 

1   .EDED  RESEARCH 

Through  its  oversight  activities,  your  committee  found  that  little 
in  the  way  of  pertinent  research  material  is  available  in  the  general 
area  of  work  incentives  for  disabled  workers.  Research  findings  as  to 
the  effect  of  raising  the  amount  of  money  that  constitutes  substantial 
aainful  activity,  trial  work  periods  and  alternative  methods  of  treat- 
ing work  activity  of  disabled  workers  are  urgently  needed  for  en- 
lightened policy  determinations.  Section  4  authorizes  experiments  and 
demonstrations  in  these  areas  and  the  waiver  of  the  disability  insurance 
and  medicare  law  when  appropriate. 

PROGRAM  ACCOUNTABTLITY 

As  a  result  of  extensive  staff  investigation  and  studies  by  the  General 
Accounting  Office  in  1976  and  1978,  your  committee  has  found  signifi- 
cant weaknesses  in  the  existing  Federal/State  arrangement  and  be- 
lieves that  a  strengthening  of  the  adjudicative  structure  and  increased 
Federal  supervision  and  control  of  State  decision  making  is  necessary. 
Section  8  carries  out  this  objective  by  authorizing  the  Secretary  of 
Health,  Education,  and  Welfare  to  establish  a  more  cohesive  and  re- 
sponsive system  by  regulation. 

In  addition,  your  committee  has  followed  closely  a  significant  ad- 
ministrative change  in  the  disability  program  made  in  1972  that  was 
tantamount  to  an  amendment  to  the  statutory  scheme  of  the  program. 
The  change  from  a  broad  pread judicative  to  a  very  narrow  postad- 
judicative  sample  review  of  state  agency  disability  decisions  has  con- 
tributed, in  the  view  of  the  actuaries,  to  higher  disability  incidence 
rates.  Due  in  part  to  the  Subcommittee  on  Social  Security's  oversight 
of  the  quality  assurance  system,  i-ecently  there  has  been  an  improve- 
ment in  the  actuarial  condition  of  the  disability  program.  Section  8 
which  calls  for  a  return  of  Federal  preadjudicative  review  and  section 
17  which  requires  periodic  re-examination  of  beneficiaries  on  the  rolls 
will  enhance  quality  of  decisionmaking. 

REHABTUTATIOX 

As  to  work  incentives  and  rehabilitation,  the  committee  directed  the 
GAO  in  1975  to  study  the  trust  fund  beneficiary  reliabilitation  pro- 
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gram.  It  reported  a  declining  cost-benefit  savings  ratio  for  the  reha- 
bilitation program  and  suggested  an  administrative  freeze  pending 
action  by  the  executive  and  legislative  branches  which  would  emphasize 
the  goal  of  rehabilitations  which  result  in  benefit  terminations.  Section 
13,  which  authorizes  trust  fund  participation  only  on  the  basis  of  the 
beneficiary's  demonstrated  return  to  the  labor  market  evolved  from 
these  studies  and  the  subcommittee  staff's  own  oversight  activities  in 
this  area.  The  GAO  study  also  suggested  numerous  changes  in  the 
work  incentive  aspects  of  the  law,  some  of  which  are  included  in  your 
committee's  bill;  i.e.,  the  extension  of  medicare  coverage  after  benefit 
termination  (section  6)  and  elimination  of  the  second  waiting  period 
(section  7). 

COURT  REMAND 

Weaknesses  in  the  court  remand  procedure  have  been  pointed  out  in 
earlier  oversight  studies  (the  Harrison  subcommittee)  and  more  re- 
cently, by  the  Center  for  Administrative  Justice,  whose  study  was 
recommended  by  the  Ways  and  Means  and  Senate  Finance  Commit- 
tees. Section  11  limits  discretion  for  both  the  Secretary  of  HEW  and 
the  courts  in  their  ability  to  make  remands  back  to  the  administrative 
level. 

3.  In  compliance  with  clause  2(1)  (3)  (D)  of  rule  XI  of  the  Rules 
of  the  House  of  Representatives,  your  committee  states  that  no  over- 
sight findings  or  recommendations  have  been  submitted  to  your  com- 
mittee by  the  Committee  on  Government  Operations  with  respect  to  the 
stibject  matter  contained  in  the  bill. 

4.  In  compliance  with  clause  7  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  the  following  statement  is  made  relative  to  the  costs 
incurred  in  carrying  out  this  bill.  A  complete  discussion  of  the  costs 
of  the  social  security  program  provisions  of  the  bill  is  contained  in 
section  III  of  this  report,  which  describes  the  financing  and  operations 
of  the  program  as  amended. 

5.  In  compliance  with  clause  2(1)  (4)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  estimates  that  the  enactment 
of  H.R.  3236  will  not  have  a  significant  inflationary  impact  on  the 
national  economy. 

6.  Your  committee's  cost  estimates  relating  to  the  provisions  of  the 
bill,  relating  to  the  Old-Age,  Sun'ivors  and  Disability  Insurance  pro- 
gram and  the  Hospital  Instirance  programs,  which  were  furnished  to 
the  committee  by  the  Department  of  Health,  Education,  and  Welfare, 
constitute  the  best  information  available  at  this  time.  Estimates  of  the 
bill's  impact  on  general  i-evenue  expenditures  are  set  forth  in  the 
materials  supplied  by  the  Congressional  Bud2:et  Office,  which  follow. 

7.  In  compliance  with  clause  2(1)  (3)  (B)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  your  coinmittee  advises  that  H.R.  3236. 
as  reported  by  your  committee,  involves  no  new  or  increased  tax  ex- 
penditures, and  the  new  budo-et  authority  involved  therein  is  tabtilated 
m  the  report  of  the  Congressional  Budget  Office,  below. 

8.  In  compliance  with  clause  2(1)  (3)  (C)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  the  cost  estimate  supplied  your  com- 
mittee by  the  Congressional  Budget  Office  follows : 
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,  Congressional  Budget  Office, 

U.S.  Congress, 
Washington,  D£.,  Afvil  19, 1979. 

Hon.  Al  Ullman, 

Chairman,  Committee  on  W ays  and  Means, 

U.S.  Home  of  Representatives,  Washington,  D.C. 

Dear  Mr.  Chairman:  Pursuant  to  Sections  308(a)  and  403  of  the 
Congressional  Budget  Act,  the  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  H.R.  3236,  a  bill  to  amend  title  II 
of  the  Social  Security  Act  to  provide  better  work  incentives  and  im- 
proved accountability  in  the  disability  insurance  program,  and  for 
other  purposes. 

Should  the  committee  so  desire,  Ave  would  be  pleased  to  provide  fur- 
ther details  on  this  estimate. 
Sincerely, 

Alice  M.  Rivlin, 
■  Director. 

Congressional  Budget  Office — Cost  Estimato 

1.  Bill  number:  H.R,  3236. 

2.  Bill  title :  To  amend  Title  II  of  the  Social  Security  Act  to  provide 
better  work  incentives  and  improved  accountability  in  the  disability 
insurance  (DI)  program,  and  for  other  purposes. 

3.  Bill  status :  As  ordered  reported  by  the  Committee  on  Ways  and 
Means  on  April  9, 1979. 

4.  Bill  purpose:  The  primary  purposes  of  this  bill  are  (1)  to  limit 
benefits  to  new  disability  recipients  with  families  and  to  younger  dis- 
abled workers;  (2)  to  provide  certain  work  incentives  with  the  objec- 
tive of  increasing  the  recovery  rate  of  disabled  workers;  (3)  to  codify 
and  strengthen  certain  administrative  practices. 

5.  Cost  estimates :  It  is  estimated  that  H.R.  3236  will  result  in  a  net 
reduction  in  outlays  from  the  disability  insurance  trust  fund.  Budget- 
ary authority  is  estimated  to  rise  as  a  result  of  increased  interest  from 
the  larger  trust  fund  balances.  The  effects  on  the  DI  trust  fund  are 
shown  below. 

Estimated  change  in  DI  outlays  and  budget  autJiority 
Estimated  budget  authority  : 


Fiscal  vear :  Millions 

1980    (') 

1981    $13 

1982    45 

1983    99 

1984    173 

Estimated  outlays : 

Fiscal  year : 

1980    -17 

1981    -337 

1982    —620 

1983    -924 

1984    —1,212 


1  Less  than  $500,000. 

H.R.  3236  affects  outlays  in  other  income  maintenance  programs  and  in  the 
hospital  insurance  (HI)  and  supplemental  medical  insurance  (SMI)  trust  funds. 
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Required  budget  authority  in  the  income  maintenance  programs  which  are  entitle- 
ments would  change  by  the  estimated  change  in  outlays.  Budget  authority  in  the 
HI  and  SMI  change  by  the  change  in  interest  resulting  from  the  changed  trust 
fund  balances. 

The  net  effect  on  the  total  federal  budget  is  given  below : 

Estimated  net  costs  or  savings  to  the  Federal  budget 

Estimated  budget  authority : 
Fiscal  year : 

1980   

1981  

1982   

1983   

1984   

Estimated  outlays : 

Fiscal  year : 


1980    24 

1981   -241 

1982   ,   —496 

1983   »   -816 

1984    -1,135 


6.  Basis  for  estimates  :  The  tables  below  summarize  the  major  provisions  affect- 
ing the  DI  trust  funds  and  the  other  federal  offsets. 

TABLE  1.— ESTIMATED  COSTS  AND  SAVINGS  TO  THE  DISA-3ILITY  INSURANCE  TRUST  FUND  OF  MAJOR  PROVISIONS 

OF  H.R.  3236 

[By  fiscal  years,  in  millions  of  dollars] 


Fiscal  year 


1980 

1981 

1982 

1983 

198 

Combined  provisions  to  limit  total  family  benefit  and  reduce 

the  number  of  dropout  years  for  younger  workers  

-72 

—244 

-439 

-615 

-773 

65  percent  preadjudicative  review  of  initial  determinations  by 

-35 

fiscal  year  1982   _  

—8 

—99 

—199 

—301 

Review  of  continuing  disability  cases  once  every  3  yrs  

23 

16 

—1 

—22 

—42 

Reimbursement  to  States  for  vocational  rehabilitation  only  when 

recipient  is  successfully  rehabilitated..  ..                    ..  . 

0 

-118 

—129 

-141 

-154 

More  detailed  notices  of  denials    

19 

20 

21 

22 

23 

Costs  to  DI  of  other  sections..    

21 

24 

27 

31 

35 

Total  DI  trust  fund  savings     

—17 

-337 

—520 

—924 

-1,  212 

1  Savings  of  the  DI  trust  fund  are  partially  offset  by  costs  to  other  income  maintenance  and  health  programs.  In  addition, 
certan  provisions  of  this  bill  affect  the  SSI  program.  The  impact  of  ths  bill  on  these  other  programs  is  shown  in  table  2. 

TABLE  2.— ESTIMATED  CHANGE  IN  OUTLAYS  IN  OTHER  FEDERAL  INCOME  MAINTENANCE  PROGRAMS  AND  TO  THE 
HI  AND  SMI  TRUST  FUNDS  FROM  PROVISIONS  OF  H.R.  3236 

[In  millions  of  dollars] 


Fiscal  year 

1980         1981         1982         1983  1984 


Cap  on  family  benefits  and  reduced  number  of  dropout  years: 

Federal  income  maintenance  programs  estimated  outlays  

11 

39 

67 

93 

113 

2  12-mo  trial  work  period  and  2-yr  extension  of  medicare: 

HI:  Estimated  outlays  

11 

38 

61 

67 

73 

SMI :  Estimated  outlays    

7 

25 

39 

43 

47 

Increased  review  of  initial  DI  awards: 

HI :  Estimated  outlays    

0 

0 

-2 

-8 

-26 

SMI :  Estimated  outlays..  ...    

0 

0 

-1 

-5 

-17 

Periodic  review  of  continuing  DI  cases: 

HI :  Estimated  outlays   

SMI:  Estimated  outlays    

-2 

-5 

-9 

-14 

-19 

-1 

-3 

-6 

-9 

-12 

Supplemental  security  income  i  

15 

2 

-25 

-59 

-82 

Total  estimated  outlays      . 

41 

96 

124 

108 

77 

Millions 
$26 
51 
79 
120 
197 


1  These  costs  or  savings  to  SSI  represent  administration  estimates  resulting  from  provisions  to  increase  the  pread- 
judicative review  of  initial  allowances  and  implementation  of  the  periodic  review  of  continuing  DI  cases. 
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Section  2  and  3 — Limitations  on  Total  Famil  Benefits  in  Disahility 
Cases ^  and  the  Reduction  in  the  Niimher  of  Drop-out  Years  for 
Yoimger  Disahl-ed  Workers 
Section  2  changes  the  way  the  maximum  family  benefit  is  computed 
by  providing  that  the  total  family  benefit  not  exceed  80  percent  of 
average  indexed  monthly  earnings  (but  not  to  fall  below  the  primary 
insurance  amount)  or  150  percent  of  the  worker's  primary  insurance 
amount.  Section  3  reduces  the  number  of  "drop-ouf  years  that  may 
Ir-e  taken  for  calculating  AIME  for  younger  workers.  The  provision, 
however,  also  allows  one  drop-out  year  for  each  year  in  which  a  worker 
had  provided  the  principal  care  of  a  child  under  age  6  (but  not  to 
exceed  5  drop-out  years). 

Close  to  30  percent  of  disabled  worker  beneficiaries  receive  depend- 
ents benefits  and  of  this  group  an  estimated  84  percent  would  receive 
reduced  family  benefits  as  a  result  of  sections  2  and  3  combined.  On 
average,  the  benefit  for  disabled  worker  beneficiaries  with  dependents 
would  be  lower  by  15  percent  under  H.E.  3236.  As  indicated  in  the 
table  below,  total  savings  in  fiscal  year  1980  attributable  to  reduced 
benefits  to  beneficiaries  with  dependents  are  estimated  to  be  $64  mil- 
lion, rising  to  $672  million  in  1984.  Some  lower  income  beneficiaries, 
however,  would  receive  offsetting  increases  in  income  maintenance 
payments  estimated  to  be  $8  million  in  1980,  rising  to  $83  million  by 
1984.  As  indicated  in  the  table,  smaller  savings  in  DI  payments  and 
costs  in  terms  of  increased  income  maintenance  payments  are  esti- 
r/iated  for  workers  without  dependents  benefits  as  a  result  of  the  drop- 
out provision. 

CBO  estimates  are  based  on  a  sample  of  disabled  workers  (and  their 
families)  awarded  benefits  between  1973  and  1976.  In  order  to  project 
benefits  for  workers  first  coming  on  the  rolls  in  1980,  the  earnings 
liistories  of  the  workers  in  the  sample  were  wage  indexed  and  the  new^ 
wage  indexed  formula  was  applied  to  these  earnings.  Benefits  were  ad- 
justed to  account  for  the  higher  level  of  AIME  between  1973-1976 
and  1980,  1981,  1982,  and  so  on  using  CBO  economic  assumptions. 
Benefits  were  calculated  under  current  (1980)  law  and  under  the  pro- 
visions of  H.R.  3236  to  derive  the  change  in  benefits  from  current  law 
in  each  year,  1980-1984. 

ESTIMATED  SAVINGS  IN  DISABILITY  INSURANCE  PAYMENTS  AND  INCREASES  IN  FEDERAL  INCOME  MAINTENANCE 
PAYMENTS  ARISING  FROM  H.R.  3236  PROVISIONS  LIMITINGTOTAL  FAMILY  BENEFIT  AND  REDUCINGTHE  NUMBER 
OF  DROPOUT  YEARS  FOR  YOUNGER  WORKERS 


[In  millions  of  dollars] 


1980 

Fiscal  year 
1981  1982 

1983 

1984 

Workers  with  dependents  benefits: 

672 

Savings  in  DI  benefits...  .-.   

64 

216 

387 

539 

Offsetting  increases  in  Federal  income  maintenance  pay- 

ments   

8 

28 

49 

67 

83 

Net  savings  in  Federal  outlays...   

56 

188 

338 

472 

589 

Workers  w/ithout  dependents  benefits; 

101 

Savings  in  DI  benefits    

8 

28 

52 

76 

Offsetting  increases  in  Federal  income  maintenance  pay- 

26 

30 

ments      

3 

11 

18 

Net  savings  in  Federal  outlays   

5 

17 

34 

50 

71 

Total:  All  workers: 

773 

Total  savings  in  DI  benefits     

72 

244 

439 

615 

Total  increases  in  Federal  income  maintenance  payments.. 

n 

39 

67 

93 

113 

Net  savings  in  Federal  outlays...   

61 

205 

372 

522 

660 
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The  estimate  assumes  that  150,000  disabled  workers  with  dependents 
would  be  awarded  benefits  in  1980  and  that  the  number  of  new  awards 
for  this  category  of  workers  would  decline  slightly  each  year,  reflect- 
ing the  general  decline  in  family  size.  The  savings  in  benefits  were  ap- 
plied to  each  cohort  of  new  awards  and  adjustments  were  made  for 
subsequent  terminations  in  family  benefits  due  to  various  factors — 
death,  aging  of  children,  recovery. 

The  estimates  given  do  not  assume  any  change  in  beneficiaries  as  a 
result  of  the  reduction  in  benefits.  Based  on  past  experience,  however, 
one  could  expect  some  reduction  in  the  number  of  disabled  workers 
applying  for  benefits.  A  CBO  study  indicates  that  a  1  percent  reduc- 
tion in  benefits  has  been  associated  with  a  0.85  percent  reduction  in 
beneficiaries.  Allowing  for  this  factor  could  lead  to  an  additional 
reduction  in  DI  outlays  of  $200  to  $400  million  by  1984. 

Sections  6  and  7 — Expansion,  of  Trial  W ovh  Period  and  Elimination 
of  Requirement  that  Months  in  Medicare  Waiting  Period  Be 
Consecutive 

These  provisions  extend  the  trial  work  period  for  disabled  workers 
by  an  additional  12  months  for  a  total  of  24  months.  Although  cash 
benefits  will  still  be  terminated  after  the  first  12  months  as  under  cur- 
i-ent  law,  medicare  coverage  will  be  extended  for  three  more  years 
to  those  who  continue  to  work  beyond  the  first  12  month  period.  In 
addition,  the  provisions  grant  immediate  resumption  of  medicare 
coverage  (no  24  months  waiting  period)  for  those  who  return  to  the 
l  olls  after  a  period  of  time  off  the  rolls. 

These  provisions  are  expected  to  have  a  negligible  effect  on  cash 
benefit  payments  to  disabled  workers,  although  they  will  result  in 
added  costs  to  the  medicare  hospital  insurance  (HI)  and  supplemen- 
tary medical  insurance  (SMI)  programs.  Based  on  an  enactment  date 
of  October  1, 1980,  benefits  in  these  programs  are  estimated  to  increase 
as  follows : 


HI: 

Fiscal  year :  Millions 

1980    11.0 

1981   37.8 

1982    60.6 

1983    66.6 

1984   73.1 

SI: 

Fiscal  year : 

1980    7.1 

1981   24.  5 

1982    39.3 

1983    43.1 

1984    47.3 


Medicare  costs  increase  partly  because  of  the  expanded  entitlement 
to  medicare  for  those  who  would  normally  terminate  benefits  after 
their  original  12  month  trial  Avork  period.  Based  on  recent  data  on  the 
number  of  workers  leaving  the  rolls  after  completing  a  trial  work 
period  it  is  estimated  that  20,000  workers  would  leave  the  rolls  in  fiscal 
year  1980  and  become  eligible  for  extended  medicare  benefits  at  an 
estimated  average  annual  cost  to  $880  in  HI  and  $570  in  SMI  per 
eligible  disabled  worker.  These  average  costs  are  expected  to  increase 
by  9  percent  a  year. 

The  remainder  of  medicare  cost  increases  are  incurred  because  those 
who  normally  return  to  the  rolls  after  a  period  off  the  rolls  will  have 
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their  medicare  benefits  reinstated  without  a  waiting  period.  About 
40,000  workers  are  estimated  to  terminate  DI  benefits  in  1980  (based 
on  recent  experience)  for  reasons  other  than  completion  of  the  trial 
work  period  (such  as  recovery)  :  Of  this  group  an  estimated  5,000  per- 
sons are  expected  to  return  to  the  rolls  within  the  year,  thereby  becom- 
ing elioible  for  resumption  of  medicare. 

With  respect  to  the  effect  of  these  provisions  on  DI  cash  benefit 
payiuents,  some  workers  may  be  encouraged  to  work  beyond  the  first 
12  month  trial  period  because  of  the  continued  medicare  coverage  and 
this  would  ultimately  produce  savings.  On  the  other  hand,  some  work- 
ers may  find  it  easier  to  return  to  the  rolls  because  of  the  elimination 
of  the  waiting  period  and  this  would  increase  costs.  These  incentive 
elTects,  however,  are  expected  to  have  only  a  minimal  net  effect  on  the 
number  of  disabled  worker  beneficiaries. 

Section  8. — Disability  Determinations^  Federal  Review  of  State 
Agency  Allowances 

This  section  directs  the  Secretary  of  Health,  Education  and  Welfare 
to  expand  the  pread judicative  review  of  all  initial  disability  allow- 
ances. This  review  is  to  be  15  percent  in  fiscal  year  1980,  35  percent  in 
1981,  and  65  percent  in  1982. 

The  estimate  of  the  net  savings  resulting  from  this  provision  is  based 
on  the  methodology  developed  in  a  June  1978  study  by  CBO.  This 
study  used  data  on  the  gross  percentages  of  initial  state  allowances  re- 
turned by  BDI  to  the  states  and  the  percentage  of  those  subsequently 
denied,  contained  in  the  print,  "Disability  Insurance  Program,  1978," 
Social  Security  Subcommittee  of  the  Committee  on  Ways  and  Means, 
February  1978.  From  a  6  month  review  of  6,299  Title  II  initial  dis- 
ability allowances,  23.6  percent  were  returned  to  the  states  and  22.1 
percent  of  these  were  denied.  Using  these  two  percentages,  the  num- 
ber of  initial  allowances  denied  can  be  estimated.  Allowances  were 
made  in  the  estimate  for  the  man  year  costs  of  implementation,  infla- 
tion and  for  normal  deterioration  from  the  DI  rolls.  Individuals  w^ho 
are  denied  DI  benefits  also  lose  the  medicare  benefits  to  which  they 
would  have  been  entitled  after  a  two  year  waiting  period. 

Estimated  savings  to  the  DI  as  well  as  the  hospital  insurance  and 
supplementary  medical  insurance  trust  funds  are  as  follows : 

DI  cash  benefits : 


Fiscal  year :  Millions 

1980    -$S 

1981    -35 

1982    -99 

1983    -199 

1984    -301 

HI  benefits  : 

Fiscal  year : 

1980    0 

1981    0 

1982    -2 

1983    -8 

1984    -26 

SMI  benefits : 
Fiscal  year : 

1980   0 

1981    0 

1982    -1 

1983    -5 

1984    -IT 
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Section  9. — Information  to  Accompany  Secretary's  Decisions  as  to 
Claimants'^  Rights 
This  section  requires  the  Secretary  of  HEW  to  provide  a  detailed 
explanation  to  an  applicant  denied  a  disability  award  of  the  reasons 
for  the  denial,  and  a  shorter  notice  to  ^hose  whose  awards  are  allowed. 
Taken  literally,  to  provide  each  applicant  a  .  .  list  of  the  evidence 
of  record  and  a  summary  of  the  evidence  .  .  in  an  understandable 
form  could  require  a  considerable  effort.  The  administration  estimates 
that  increased  manpower  needs  to  implement  this  provision  only  for 
DI  determinations  would  cost  as  follows : 


DI: 

Fiscal  year :  Millions 

1980    $19 

1981    20 

1982    21 

1983    22 

1984    23 


CBO  agrees  that  a  lengthy  response  to  each  applicant  could  add 
these  amounts  to  costs.  If  this  provision  is  not  interpreted  ^o  mean 
that  brief  letters  must  also  be  sent  to  all  DI  allowances,  approximately 
20  percent  would  be  saved  from  these  costs.  If,  in  addition,  OASI 
applicant's  are  also  to  receive  this  information,  then  there  would  be 
considerable  cost  to  the  OASI  trust  fund.  It  should  be  pointed  out 
however,  that  if  this  provision  were  interpreted  by  the  Administration 
to  require  only  a  brief  note  to  the  denied  DI  applicant,  then  these  costs 
could  fall  by  one-half  or  more. 

Section    IS. — Vocational    Rehahilitation    Services    for  Disabled 
Individuals 

This  provision  would  grant  state  vocational  rehabilitation  agencies 
payments  for  having  rehabilitated  a  disabled  recipient  only  if  that 
recipient  has  been  successfully  returned  to  work. 

The  provision  is  meant  to  be  an  incentive  for  states  to  encourage 
rehabilitation,  since  very  few  DI  recipients  currently  are  terminated 
for  this  reason.  This  section  is  effective  as  of  the  start  of  fiscal  year 
1981.  Savings  from  this  provision  represent  most  of  the  costs  now  being- 
paid  to  the  states  under  current  law  for  rehabilitation  services  and  are 
estimated  to  be  as  follows : 


DI: 

Fiscal  vear :  Millions 

1980    0 

1981   -$118 

1982    -129 

1983    -141 

1984    —154 


Section  17 — Periodic  Revieiv  of  C ontinuing  Disahility  Cases 

This  section  requires  all  non-permanent  continuing  disability  cases 
to  be  reviewed  every  three  years.  In  the  middle  of  1977,  a  100  percent 
yearly  review  (since  reduced  to  50  percent)  was  instituted  of  all  con- 
tinuances of  "diaried"  cases  where  recovery  seemed  probable.  It  is 
unclear  if  many  (or  most)  of  these  cases  are  identical  to  those  to  be 
deemed  non-permanent,  but  it  allows  a  way  to  estimate  a  probable 
savings  from  this  provision  (although  there  is  no  current  formal  defini- 
tion of  a  non-permanent  DI  case).  The  current  review  is  believed  to 
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be  partially  responsible  for  the  .8  percent  increase  in  terminations 
since  1976  (about  20,000  cases).  If  one-half  of  these  terminations  were 
due  to  this  continuing  disability  review,  then  by  1982  a  total  of  10,000 
cases  would  have  been  terminated  which  might  not  have  been.  Man- 
power costs  are  based  on  Administration  estimates  of  their  potential 
needs  to  review  the  additional  cases.  Assuming  an  equal  implementa- 
tion over  the  three  year  period  in  which  all  cases  must  be  reviewed,  the 
five  year,  costs  or  savings  to  DI,  HI  and  SMI  are  estimated  as  follows  : 
DI: 

Fiscal  year :  Millions 

1980   $23 

1981   16 

1982   -1 

1983   —22 

1984    -42 

HI: 

Fiscal  year: 

1980   -2 

1981   -5 

1982    -9 

1983   -14 

1984    -19 

SMI: 

Fiscal  year : 

1980   -   -1 

1981   -3 

1982    -3 

1983    -9 

1984  -   -12 

This  section  can  also  be  interpreted  as  directing  the  social  security 
administration  to  formalize  the  type  of  review  they  are  already  doing. 
If  that  is  the  case,  and  the  intent  of  the  provision,  there  conceivably 
could  be  no  costs  or  savings  to  the  provision. 


OTHER  SECTIONS 


The  remaining  sections  of  the  bill  have  only  minor  costs.  The  provi- 
sions to  allow  disabled  workers  to  deduct  impairment  related  work 
expenses  from  earnings  in  determining  substantial  gainful  activity 
(section  5)  accounts  for  most  of  the  cost  in  this  group.  Other  provisions 
direct  the  Department  of  Health,  Education  and  Welfare  to  pay  for 
certain  travel  expenses,  conduct  a  number  of  demonstration  projects 
and  to  pay  for  or  collect  costs  of  other  minor  services.  These  total  costs 
are  shown  below. 

DI : 

Fiscal  year : 

1980   

1981   

1982   

1983   

1984   

7.  Estimate  comparison :  Xone. 

8.  Previous  CBO  estimates :  H.E.  2054,  as  reported  to  the  full  com- 
mittee on  March  20, 1979. 

9.  Estimate  prepared  by :  Stephen  Chaikind ;  June  O'Neill. 

10.  Estimate  approved  by : 

C.  G.  NUCKOLS 

(For  James  L.  Blum,  Assistant  Director 

for  Budget  Analysis). 


Millions 
_  $21 
24 
27 
31 
35 


VII.  Additional  Views,  of  Hon.  Sam  M.  Gibbons,  Etchard  A.  Gep- 
hardt, Cec  Heftel,  Bill  Frenzel,  Jim  Martin,  and  John  H.  Rous- 
SELOT  to  H.R.  3236,  The  Disability  iNSUR^iNCE  Amendments  of 
1979 

When  H.R.  3236,  the  Disability  Insurance  Amendments  of  1979,  was 
considered  in  the  Committee  on  Ways  and  IMcans,  I  offered  a  simple 
amendment  to  section  2  that  would  limit  total  disability  insurance 
(DI)  family  benefits  for  future  beneficiaries  to  130  percent  of  a 
worker's  insurance  amount.  We  believe  this  is  a  level  at  which  a 
worker  and  his  or  her  family  would  be  adequately  protected  durins: 
the  period  of  disability  while  still  providing  that  worker  an  incentive 
to  return  to  work  at  his  or  her  normal  (higher)  raie  of  pay.  The 
committee  bill  would  limit  this  to  150  percent  of  a  worker's  insurance 
amount. 

Under  the  committee  bill,  a  worker  who  becomes  disabled  under  the 
Social  Security  System  is  entitled  to  benefits  which  are  computed  on 
the  basis  of  the  smaller  of  the  worker's  average  indexed  monthly  earn- 
ings (AIME)  or  the  worker's  primary  benefits  (PIA),  that  is  the 
insurance  amount.  My  amendment  would  place  the  limit  at  the  smaller 
of  80  percent  of  a  worker's  AIME  or  130  percent  of  the  worker's  PIA 
(80/130).  The  Subcommittee  on  Social  Security  proposed  instead  a 
total  DI  family  benefit  limit  of  80/150.  Unfortunately,  we  fell  2  votes 
short  when  the  amendment  was  considered  and  defeated  by  a  vote  of 
14  yeas  to  16  nays.  It  is  obvious  that  the  committee  is  fairly  well  split 
on  this  issue  and  that  is  why  the  undersigned  Members  offer  these 
additional  views. 

Liberal  disability  benefits  induce  both  an  increase  in  the  number  of 
cases  approved  and  the  prolongation  of  disability.  From  a  social  and 
humanistic  point  of  view,  we  are  presented  with  a  dilemma,  namely, 
how  we  can  provide  adequate  benefits  to  those  unfortunate  individuals 
who  become  and  remain  truly  disabled,  without  I'emoving  or  greatly 
reducing  the  incentive  to  overcome  the  disability  and  return  to  work. 
From  a  taxpayer's  point  of  view,  rising  payroll  taxes  are  and  have 
been  necessary  to  keep  solvent  the  troubled  disability  insurance  sys- 
tem, which  includes  excessive  disability  benefits  for  high-income  fami- 
lies, particularly  two-earner  families. 

For  example,  if  a  man  and  his  wife  with  one  child  each  earn  $12,000', 
their  net  income  is  $16,600.  If  one  of  them  should  become  disabled 
and  one  continues  to  work,  under  current  law  their  net  income  will  be 
$16,700.  The  committee  bill  would  not  change  that  result.  Thus,  there  is 
an  economic  disincentive  not  to  return  to  work.  I  think  this  result 
should  be  changed  if  our  disability  insurance  system  is  going  to  sur- 
vive. My  sense  of  justice  requires  that  when  disabled  workers  return  to 
work,  their  family  income  should  increase.  Accordingly,  my  amend- 
ment to  change  the  earnings  replacement  ratio  to  80/130  would  pro- 
vide this  couple  with  $15,700  net  income,  or  an  economic  incentive  to 
return  to  work  of  $1,000. 
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As  table  I  of  the  following  tables  indicates,  our  amendment  would 
provide  greater  economic  incentives  to  disabiltiy  recipients  at  all  wage 
levels  above  $5,000.  Its  primary  effect  would  be  on  high  income  fami- 
lies. A  person  earning  $5,750  would  lose  $4.43  per  year  or  $8.53  per 
week  relative  to  the  committee  bill;  a  person  earning  $16,000  would 
lose  $1,232  per  year  or  $23.70  per  week.  For  maledisabled  workers  in 
two-earner  families,  the  percent  of  workers  with  over  90  percent  re- 
placement rates  would  be  reduced  to  35  percent  from  67  percent  of  all 
present  DI  beneficiaries.  See  table  II.  Many  of  these  workers  have 
spouses  who  can  work.  Furthermore,  while  the  amendment  only  affects 
families  with  children,  the  proposal  does  not  eliminate  dependents 
benefits.  Lower  income  workers  who  become  disabled  many  still  receive 
support  from  SSI,  AFDC,  food  stamps,  school  lunch  and  other  child 
nutrition  programs,  housing  programs,  education  porgrams,  medicare, 
medicaid,  the  medically  needy  program,  worker's  compensation,  veter- 
ans benefits,  black  lung  benefits,  and  civil  service  to  name  a  f 3w. 

The  point  is,  all  of  the  incom.e  maintenance  concerns  of  low  income 
workers  should  not  be  solved  by  social  insurance  programs  like  DI. 
We  should  not  set  DI  benefit  levels  as  if  this  was  the  family's  only 
means  of  support.  Social  security  was  never  intended  by  either  liberals 
or  conservatives  to  provide  over  80,  90,  or  even  over  100  percent  of  pre- 
disability  benefits.  But  as  table  IV  indicates,  under  current  law  some 
two-earner  families  may  stand  to  make  more  drawing  disability  than 
they  did  before  becoming  disabled  or  would  after  they  return  to  work. 
Unfortunately,  the  committee  bill  allows  this  to  continue  in  some 
instances. 

We  submit  that  the  proposed  amendment  solves  the  social  and  hu- 
manistic dilemma  faced  by  those  of  us  who  are  concerned  about  the 
DI  system.  It  also  goes  further  than  the  committee's  bill  in  answering 
the  taxpayer's  legitimate  complaint  that  the  payroll  tax  rates  have 
risen  too  high  and  must  be  rolled  back. 

It  is  estimated  by  both  Social  Security  actuaries  and  the  Con- 
gressional Budget  Office  that  utilizing  an  80/130  formula  would  save 
an  additional  430  million  per  year  by  1984  relative  to  the  committee 
bill.  In  the  4-year  period  from  1981  to  1984.  we  could  save  $1  to  $1.2 
billion.  Such  savings  help  to  balance  the  Federal  budget.  They  can 
also  be  passed  on  to  high-  anl  low-income  workers  in  terms  of  greater 
rollback  in  the  payroll  tax  rate  when  social  security /DI  financing  is 
considered  late  this  year  or  early  next  year. 

Time  may  be  running  out  on  the  disability  insurance  system  and 
our  taxpayer's  willingness  to  support  it.  We  think  the  time  for  decision 
is  now. 

Respectfully  submitted. 

Sam  M.  Gibbons. 

Richard  A,  Gephardt. 

Cec  Heitel. 

Bill  Frenzel. 

Jim  Martin. 

John  H.  Rousselot. 


64 


TABLE  I.— IMPACT  OF  BENEFIT  LIMIT  PROPOSALS  AT  VARIOUS  BENEFICIARY  LEVELS 
[Benefit  amount— disabled  worker  and  2  dependents,  1980] 


AofHMl  indexed 
earnings 


Current  law 


80  percent  of 
AIME  administra- 
tion proposal 
(H.R.  2854) 


80  percent  of 
AIME  or  150 
percent  of  PIA 
(H.R.  3236) 


80  percent  of 
AIME  or  130 
percent  of  PIA 


Amount  of  reduc  • 
tion  relative  to 
committee  bill 


1,  750  2,  363  1,  576 

4, 250  4, 077  3,  400 

5,  750  5, 039  4,  600 

7,  500  6,  560  6,  000 

9, 250  8,  084  7,  400 

10, 900  8,  795  8,  720 

12, 650  9, 546  9,  546 

14, 250  10,  309  10,  309 

16, 000  10,  776  10,  776 


1,576  1,576  0 

3, 400  3, 400  0 

4,600  4,157  44  3 

5,636  4,884  75  2 

6,476  5,613  863 

7,268  %m  969 

8,109  7,m  1,081 

8,845  7,6a  1,179 

9,238  8,006  1,232 


TABU  IL— ESTIMATED  DISTRIBUTION  OF  DISABLED  WORKERS  WITH  DEPENDENTS'  BENEFITS  BY  RATIO  OF  POST- 
DISABILITY  INCOME  TO  PREDISABILITY  DJSPOSABLE  INCOME  UNDER  VARIOUS  PROPOSALS 


Estimated 
number  of 
Dl  awards 
(thousands) 


Postdi»i>i!ity  disposable  income  as  a  percent  of  pre- 
disabrfity  disposable  income  i 


Below  90      90  to  10)    Above  100 


Total 


Mate  Disabled  Worker,  2-earner  family.. 

Cwrent  law  

Committee  biH   

80A50  

Male  disabled  worker,  1-earner  family... 

Cwrrent  law   

Committee  bill  

80A50    

Feraaie  disabled  worker,  2-earner  family. 

Current  law   

Committee  bill...  

80A5Q   _ 


54.9 


55.5 


25.5 


4 

32 

64 

100 

33 

46 

22 

100 

65 

25 

10 

100 

21 

65 

14 

IQO 

74 

17 

8 

100 

78 

14 

8 

100 

0 

6 

94 

1(» 

2 

32 

6€ 

100 

8 

40 

52 

100 

» Pre»?isability  disposable  income  is  the  sum  of  average  wage  indexed  earnings  of  worker  (since  1951  or  age  21),  earn- 
ings of  spouse  preceding  disability  and  property  income  preceding  disability,  less  estimated  taxes  and  work  expenses. 
Estinvate  of  income  maintenance  payments  was  added  to  obtain  total  disposable  income. 

Postdisability  inwme  is  th.3  sum  of  spouse  earnings  after  disability  and  estimated  property  income,  Isss  estimated 
taxes  and  work  expenses.  Estimate  of  means-tested  income  maintenance  payments  was  added  to  obtain  total  disposable 
inaMne.  Payments  from  private  or  governmental  pensions,  veterans'  benefits,  and  workmen's  compensation  are  not  in- 
d^M.  Post  and  predisability  income  were  both  indexed  to  same  year  for  calculating  ratios. 

Soiifce:  Based  on  sample  Dl  awards  between  1973  and  1976  merged  with  longitudinal  earners  histories  and  SSA  and 
census  data  on  worker  characteristics  and  income  sources. 


Table  III. — Examples  of  economic  incentives  to  return  to  work 


Example  1 — Man,  wife  each  earning  $12,000 — with  1  child  : 

Net  income  prior  to  disability  .   $16,  600" 

Net  income  if  one  becomes  disabled  and^  one  continues  to  work   16,  700 

Net  income  under  subcommittee  bill  :   16,  700 

Economic  incentive  to  return  to  former  job   —100 

Economic  incentive  to  take  a  job  earning  $6,000  a  year   —3,  300 

N«t  income  under  80/130   15,700 

Economic  incentive  to  return  to  former  job  .   1,  000 

Example  2 — Man  earning  $12,000,  wife  earning  $6,000 — with  2  children : 

Net  income  prior  to  disability  :   $18,  400 

Net  income  if  male  becomes  disabled,  female  continues  to  work 

( current  law )   14,  200 

Net  income  under  subcommittee  bill   12,  800 

Economic  incentive  to  return  to  work   600 

Net  income  under  80/130  .   11,  900 

Economic  incentive  to  return  to  work   1,  500 

Example  3 — One  earner,  spouse  and  child  where  earner  earns  $10,000 : 

Net  income  prior  to  disability   $8,  000 

Net  income  when  earner  becomes  disabled  (current  law)   7,  900 

Net  income  under  subcommittee  bill   6,  500 

Economic  incentive  to  return  to  work   1,  500 

Net  income  under  80/130   5,  600 

Economic  incentive  to  return  to  work   2,  200 
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TABLE  IV.-POSTDiSABILITY  DISPOSABLE  INCOME  AS  A  PERCENT  OF  PREDISABILITY  DISPOSABLE  INCOME  UNDER 
VARIOUS  WAYS  OF  LIMITING  FAMILY  BENEFITS  FOR  DISABLED  WORKER  BENEFICIARIES  WITH  DEPENDENTS 


80  percent  of         80  percent  o  f 
Al ME/150  percent    AIME/130  percen  t 
Current  law  of  PI  A  of  PI  A 


Male  disabled  worker  family: 

1  earner   94  85  78 

2  earner   103  93  87 


Avera£e   98  89  8  3 


Female  disabled  worker  family: 

learner   96  93  91 

2  earner   109  101  99 


Average   104  98  96 


Source:  CBO  simulation  of  persons  awarded  benefits  in  1980  based  on  a  sample  of  awards  from  1973-76. 

TABLE  v.— IMPACT  OF  BENEFIT  LIMIT  PROPOSALS  AT  VARIOUS  EARNINGS  LEVELS  INCLUDING  WELFARE i 


-  Predisability  Postdisability  disposable  income 

disposable  

Earnings  income     Current  law       H.R  3236  80/130 


$2,000   $3,423  $6,048  $6,048  $6,048 

$4,000    4,884  6,048  6,048  6,048 

$6,000   5,923  5,588  5,276  4,865 

$8,000   6,666  6,734  5,945  5,426 

$10,000    7,966  7,931  6,493  5,986 


1  Welfare  programs  included  in  this  analysis  are  AFDC,  SSI,  and  food  stamps. 


VIII.  Supplemental  Views  of  Hox.  Richard  A.  Gephardt  and  Hqx. 
Cec  Heftel  on  H.E.  3236,  the  Disability  Insurance  Amendments 
OF  1979 

While  we  are  very  supportive  of  the  basic  provisions  of  H.R.  3236 
to  reduce  program  costs  and  improve  work  incentives  for  beneficiaries, 
there  is  one  area  of  improvement  which  has  not  been  included  in  the 
bill.  Briefings  on  H.R.  3236  for  members  of  the  House  Ways  and  Means 
Committee  brought  to  light  the  fact  that  disability  insurance  was  pro- 
vided on  the  basis  of  not  just  medical  disability  but  also  utilizing  voca- 
tional factors  such  as  age,  education  and  work  experience.  This  pro- 
duces higher  costs  for  the  program  and  greater  ambiguity  in  deter- 
mining who  should  become  a  beneficiary.  We  will  be  undermining  the 
credibility  and  financial  stability  of  the  system  if  we  provide  benefits 
at  levels  for  which  the  people  or  government  are  unwilling  to  pay. 

A  great  step  forward  can  be  made  in  terms  of  fiscal  responsibility 
by  using  only  medical  factors  for  determining  disability  for  insurance 
applicants  under  55  years  of  age,  while  continuing  to  use  medical  and 
vocational  factors  for  persons  55  years  of  age  and  over.  This  proposed 
amendment  would  only  affect  cases  occurring  in  the  future  and  would 
have  no  impact  on  cases  which  have  been  decided  in  the  past.  For  in- 
dividuals under  55  who  would  be  denied  disability  benefits  because 
medical  evidence  was  insufficient,  existing  social  programs  would  be 
available  to  provide  assistance.  When  offered  during  full  committee 
markup,  this  amendment  failed  by  just  one  vote  (13  nays  to  12  ayes). 
There  is  obvious  committee  support  for  this  proposal  and  it  will  be 
offered  again  on  the  House  floor. 

The  amendment  would  result  in  savings  to  the  system  in  excess  of 
$500  million  per  year  by  1984.  That  sum  becomes  significant  as  a  part 
of  an  overall  effort  to  make  social  security  once  again  solvent.  The 
administration  of  the  disability  program  would  be  further  streamlined 
by  the  reduction  in  the  number  of  cases  in  which  vocational  factors 
must  be  considered.  Currently,  a  disproportionate  percentage  of  cases 
reaching  the  hearings  and  appeals  stages  involve  the  consideration  of 
vocational  factors.  New  benefit  awards  could  be  expected  to  be  cut  by 
approximately  5  percent  with  this  change. 

The  trend  in  recent  years  toward  less  reliance  on  vocational  factors 
has  been  encouraging,  but  the  proposed  amendment  is  necessary  to  as- 
sure that  benefits  awarded  be  appropriate  under  the  original  intent  of 
the  disability  program.  In  conclusion,  we  hope  to  take  every  step  possi- 
ble toward  restoring  confidence  in  the  stability  and  credibility  of  the 
Social  Security  system. 

Respecti fully  submitted. 

Richard  A.  Gephardt. 
Cec  Heftel. 
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Mr.  LoxG,  from  the  Committee  on  Finance, 
submitted  the  folloAving 

REPORT 

[To  accompany  H.R.  3236] 

The  Committee  on  Finance,  to  which  was  referred  the  bill  (H.R. 
3236)  to  amend  title  II  of  the  Social  Security  Act  to  provide  better 
work  incentives  and  improve  accountability  in  the  disability  insurance 
programs,  and  for  other  purposes,  having  considered  the  same,  reports 
favorably  thereon  witli  an  amendment  and  an  amendment  to  the  title 
and  recommends  that  the  bill  as  amended  do  pass. 

1.  Summary 
DISABILITY  INSURANCE 

Pre^nt  henefit  structure. — Social  security  disability  insurance  bene- 
fits are  based  on  an  individual's  previous  earnings.  The  fonnula  for 
determining  benefit  amounts  is  the  same  for  disability  benefits  as  for 
social  security  retirement  benefits.  The  benefit  level  is  arrived  at  by  ap- 
plying a  formula  to  the  average  earnings  the  individual  had  over  a 
period  of  years  which  approximates  the  number  of  years  in  which  he 
could  reasonably  have  been  expected  to  be  in  the  work  force.  For 
a  retired  worker,  this  period  is  equal  to  the  number  of  years  between 
the  ages  of  21  and  62.  For  a  disabled  workei*,  the  number  of  years  of 
earnings  to  be  averaged  ends  with  the  year  before  he  became  disabled. 
In  either  case,  the  resulting  averaging  period  is  reduced  by  five.  The 
basic  benefit  amount  may  be  increased  if  the  worker  has  a  dependent 
spouse  or  children.  The  combined  benefit  for  the  worker  and  all  de- 
pendents is  limited  by  a  family  maximum  provision  to  no  more  than 
150  to  188  percent  of  the  worker's  benefit  alone. 
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B.  Provisions  Relating  to  Disability  Benefits  Under 
OASDI  Program 

LIMIT  ON  FAMILY  DISABILITY  INSURANCE  BENEFITS^ 

(Section  101  of  the  BiU) 

Present  law. — The  social  security  disability  insurance  program  de- 
termines the  amount  of  benefits  payable  based  on  an  individual's  previ- 
ous earnings.  The  formula  for  determining  disability  benefits  is  the 
same  as  for  retirement  benefits.  The  benefit  level  is  arrived  at  by  ap- 
plying a  formula  to  the  average  earnings  the  individual  had  over  the 
course  of  a  period  of  years  which  approximates  the  number  of  years 
in  which  he  could  reasonably  have  been  expected  to  be  in  the  work 
force.  For  a  retired  worker,  this  period  is  equal  to  the  number  of  years 
between  the  ages  of  21  and  62.  For  a  disabled  worker,  the  number 
of  years  of  earnings  to  be  averaged  ends  with  the  year  before  he  became 
disabled.  In  either  case,  the  resulting  averaging  period  is  reduced  by  5. 

The  basic  benefit  amount  may  be  increased  if  the  worker  has  a  de- 
pendent spouse  or  children.  Benefits  for  the  spouse  are  payable  if  the 
spouse  is  over  age  62  or  if  the  spouse  is  caring  for  minor  or  disabled 
children.  Benefits  for  children  are  payable  if  they  are  under  age  18 
or  are  disabled  (as  a  result  of  a  disability  which  existed  in  childhood) 
or  if  they  are  full-time  students  over  age  18  but  under  age  22.  The 
combined  benefit  for  the  worker  and  all  dependents  is  limited  by  a 
family  maximum  provision  to  no  more  than  150  to  188  percent  of  the 
worker's  benefit  alone. 

The  benefits  payable  to  disabled  workers  cover  a  broad  range 
from  a  minimum  of  $122  monthly  to  a  maximum  (for  a  worker  who 
became  disabled  in  1978)  of  about  $730.  The  average  benefit  for  all 
disabled  workers  in  June  1979  was  $320  per  month.  The  average  total 
family  payment  for  disabled  workers  with  dependents  was  $639  per 
month. 

The  benefit  amounts  payable  under  the  social  security  disability  in- 
surance program  have  increased  very  greatly  over  the  past  decade.  In 
part,  these  increases  simply  reflect  the  percentage  increases  in  social 
security  benefit  levels  resulting  from  legislation  and  from  the  auto- 
matic cost-of-living  increase  provisions  instituted  by  the  1972  amend- 
ments. Wage  growth  in  the  economy  also  contributes  to  increased  bene- 
fits since  social  security  benefit  amounts  are  determined  by  applying 
the  benefit  formula  to  an  individual's  average  wages  under  social 
security.  The  impact  of  wage  growth  over  the  past  several  years  has 
tended  to  be  reflected  in  disability  benefit  incre{is(\s  more  than  in  re- 
tirement benefit  increases.  The  rate  of  growth  in  disability  benefits  as 
compared  to  retirement  benefits  is  shown  in  the  table  below. 
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TABLE  14.-INCREASES  IN  BENEFITS  AWARDED  TO  RETIRED 
AND  DISABLED  WORKERS,  1959  TO  1978 


Retirement  awards  Disability  awards 


Percentage  Percentage 


Over 

Over 

Average 

Over 

prior 

Average 

Over 

prior 

Year 

1  ear 

alTlOU  ni 

1  QAQ 

year 

amoun  I 

1  QAQ 

year 

1969 

..    $106  .. 

$118 

1970 

124 

17 

17 

140 

19 

19 

1971 

138 

30 

11 

157 

33 

12 

1972^ 

169- 

59 

22 

193 

64 

23 

1973 

170 

60 

1 

197 

67 

2 

1974  2 

192 

81 

13 

217 

84 

10 

19752 

214 

102 

11 

243 

106 

12 

1976  2 

234 

121 

9 

271 

130 

12 

19772 

255 

141 

9 

295 

150 

9 

1978  2  

278 

162 

9 

328 

178 

11 

1  September-December  average. 

2  June-December  average. 

Source:  Social  Security  Bulletin. 

The  average  disability  award  has  increased  from  $118  to  $328  over 
the  10-year  period  1969-78.  This  is  a  178-percent  increase.  During 
the  same  period  of  time,  the  cost  of  living  (as  measured  by  the  Con- 
sumer Price  Index)  rose  by  about  80  percent.  A  part  of  this  rapid 
growth  in  disability  benefit  levels  is  attributable  to  the  over-indexing 
aspects  of  the  automatic  increase  provisions  enacted  in  1972.  Under  the 
revised  benefit  formula  adopted  in  the  1977  Amendments,  initial  bene- 
fit levels  will  continue  to  increase  at  a  rate  in  excess  of  the  inflation  rate 
but  to  a  lesser  extent  than  under  the  prior  law. 

One  of  the  reasons  which  has  been  advanced  to  explain  the  rapid 
growth  in  the  disability  program  in  recent  years  is  that  the  increased 
benefit  levels  have  made  it  more  likely  that  any  given  individual  will 
become  and  remain  a  beneficiary.  When  benefit  levels  were  very  low, 
an  individual  with  a  disability  might  find  it  economically  advantageous 
to  continue  working  even  though  his  impairment  limited  his  earnings 
to  quite  low  levels.  Similarly,  an  individual  who  became  a  recipient  had 
a  potential  for  significantly  increasing  his  famih^  income  by  partici- 
pating in  a  program  of  rehabilitation.  The  higher  benefit  levels  now 
prevailing  in  the  program  substantially  reduce  the  extent  to  which  a 
disabled  person  would  find  it  advantageous  to  remain  in  or  return  to 
employment. 
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While  it  is  possible  to  draw  a  o:eneral  conchision  that  increased  bene- 
fit levels  appear  to  have  contributed  to  the  rapid  growth  of  the  pro- 
gram Avhich  occurred  in  the  early  and  mid-1970's,  there  is  no  simple 
rule  of  thumb  for  determining  the  optimum  benefit  level  which  bal- 
ances the  desire  for  reasonable  adequacy  against  the  desire  to  maintain 
a  reasonable  incentive  for  continued  employment  or  rehabilitation. 
Clearly,  this  line  falls  somewhere  below  a  level  of  100  percent  of  prior 
earnings,  since  disability  benefits  are  tax  free  and  are  also  free  of  vari- 
ous other  costs  an  individual  would  probably  incur  in  working.  The 
availability  of  medicare  for  those  who  have  been  on  the  disability  rolls 
for  at  least  two  years  is  also  a  factor.  Considerable  analysis  has  been 
conducted  of  the  relationship  between  the  initial  benefit  level  and  prior 
earnings.  This  analysis  has  shown  that  there  are  numerous  instances 
where  disability  insurance  benefits  come  close  to  or  even  exceed  the 
worker's  prior  earnings. 

In  transmitting  the  Administration's  proposed  changes  to  the  DI 
program  in  March  of  this  year,  the  Secretary  of  HEW  pointed  out 
that  6  percent  of  DI  beneficiaries  receive  more  through  their  DI 
benefits  alone  than  their  net  earnings  while  working,  and  that  16  per- 
cent have  benefits  whicli  exceed  80  percent  of  their  prior  net  earnings. 
The  Secretary's  analysis  was  based  on  comparisons  of  benefit  awards 
to  the  workers'  highest  5  years  of  indexed  earnings.  Using  the  high-five 
years  of  indexed  earnings  inay  tend  to  understate  the  prevalence  of 
high  replacement  rates. 

The  following  table,  provided  by  the  Social  Security  Administra- 
tion's actuaries,  which  is  based  on  a  sample  of  approximately  10,000 
DI  awards  made  in  1976,  shows  the  replacement  rates  resulting  from 
those  awards  under  two  illustrative  approaches  of  measuring  replace- 
ment rates.  The  first  approach  encompasses  the  period  of  earnings  used 
to  compute  average  indexed  monthly  earnings  (AIME)  as  the  base  to 
which  benefits  are  compared.  The  second  approach  uses  the  highest  5 
years  of  indexed  earnings  during  the  10-year  period  immediately  pre- 
ceding the  onset  of  the  disabling  condition.  These  replacement  rates 
represent  the  percent  of  gross  earnings  which  the  DI  benefits  replace. 
Keplacement  rates  would  be  even  higher  when  "net  earnings"  are 
considered. 
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TABLE  15.-DI  REPLACEMENT  RATES  COMPUTED  FROM  2 
DIFFERENT  MEASURES  OF  DR  DISABILITY  EARNINGS 


Replacement  rates  2 
(1979  P!A)  levels 


Awards  at  each  level  of  earnings  replacement » 


Using  AIME 


Number 
of  cases 


Percent 
of  total 


Using  high  5  yr  of 
indexed  earnings 
in  last  10 


Number 
of  cases 


Percent 
of  total 


Under  30  percent   0 

30  to  39  percent   79 

40  to  49  percent   3,669 

50  to  59  percent   1,456 

60  to  69  percent   947 

70  to  79  percent   1,215 

80  to  89  percent   1,477 

90  to  99  percent   181 

100  percent  and  over   561 

Total  sample   9,585 

Average  replace- 
ment rate  (per- 
cent)  58 


0 
1 

38 

15 
10 
13 

15 
2 
6 


268 
2,930 
2,168 

1,184 
1,353 
771 

526 
148 

237 


100  9,585 


3 
31 
23 

12 
14 
8 

5 
2 
2 


100 
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1  These  awards  include  both  individual  and  family  benefits  where  applicable. 
The  actual  awards  were  made  before  a  "decoupled"  system  was  put  jnto  effect. 
However,  the  awards  were  recomputed  for  sample  purposes  as  if  a  decoupled 
system  existed  to  give  some  sense  of  the  longer-range  direction  of  Dl  replacement 
rates. 

2  Represents  replacement  of  gross  earnings. 

Both  approaches  to  measuring  replacement — i.e.,  either  long  or  re- 
cent periods  of  a  worker's  earnings  history — show  that  there  are  a 
substantial  number  of  DI  awards  which  by  themselves  result  in  re- 
placement rates  in  excess  of  predisability  earnings.  Using  80  percent  of 
gross  predisability  earnings  as  an  approximation  of  predisability  dis- 
posable earnings,  about  23  percent  of  the  awards  in  the  sample  were 
above  that  level  using  AIME  as  the  base  period  for  measurement,  and 
approximately  10  percent  of  the  awards  in  the  sample  were  above  that 
level  using  the  high  5  years  of  indexed  earnings  during  the  10-year 
period  prior  to  the  onset  of  disability  as  the  base  period  for  measure- 
ment. Approximately  two-thirds  of  these  cases  involved  the  payment 
of  dependents  benefits  in  addition  to  those  of  the  worker. 

Actuarial  studies  in  both  the  public  and  private  sector  have  indi- 
cated that  high  replacement  rates  may  constitute  an  incentive  for  im- 
paired workers  to  attempt  to  join  the  benefit  rolls,  and  a  disincentive 
for  disabled  beneficiaries  to  attempt  rehabilitation  or  return  to  the 
work  force.  An  analysis  by  the  social  security  actuaries  has  indicated : 
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The  average  replacement  ratio  of  newly  entitled  disabled 
workers  with  median  earnings  and  who  have  qualifying  de- 
pendents increased  from  about  60  percent  in  1967  to  over  90 
percent  in  1976,  an  increase  of  about  50  percent.  During  this 
time  the  gross  recovery  rate  decreased  to  only  one-half  of  what 
it  was  in  1967.  High  benefits  are  a  formidable  incentive  to 
maintain  beneficiary  status  especially  when  the  value  of 
medicare  and  other  benefits  are  considered.  We  believe  that 
the  incentive  to  return  to  permanent  self-supporting  work 
provided  by  the  trial  work  period  provision  has  been  largely 
negated  by  the  prospect  of  losing  the  high  benefits. 

("Experience  of  Disabled  Workers  Benefits  Under  OASDI,  1972- 
1976,"  actuarial  study  No.  75,  June  1978.) 

An  actuarial  consultant's  report  to  the  Committee  on  Ways  and 
Means  also  concludes : 

*  *  *  disability  income  dollars  are,  in  general,  much  more 
valuable  and  have  much  more  purchasing  power  than  earned 
dollars.  The  DI  benefits  are  fully  tax  exempt,  as  are  insured 
benefits  except  for  employer  provided  benefits  in  excess  of 
$100  per  week.  For  a  worker  with  a  spouse  and  a  child,  paying 
an  average  State  income  tax,  50  percent  of  salary  in  the  form 
of  disability  benefits  may  well  equal  65  percent  or  more  of 
^oss  earnings  after  tax.  In  addition,  the  disabled  individual 
IS  relieved  of  many  expenses  incidental  to  employment  such  as 
travel,  lunches,  special  clothing,  union  or  professional  dues, 
and  the  like. 

It  is  a  cause  for  deep  concern  that  gross  ratios  of  0.600  or 
more  apply  to  all  young  childless  workers  at  median  or  lower 
salaries  and  to  nearly  all  workers  with  a  spouse  and  minor 
child  for  earnings  up  to  the  earnings  base.  In  other  words,  all 
workers  entitled  to  maximum  family  benefits  are  overinsured 
except  older  workers  whose  earnings  approach  the  earnings 
base,  middle-aged  workers  who  earn  not  more  than  the  earn- 
ings base,  and  young  workers  except  those  earning  substan- 
tially more  than  the  earnings  base. 

Although  these  excessive  replacement  ratios  have  not  been 
in  effect  long  enough  to  have  been  fully  reflected  in  the  dis- 
ability experience,  overly  liberal  benefits  may  have  played 
some  part  in  the  47  percent  increase,  between  1968  and  1974, 
in  the  average  rate  of  becoming  disabled.  Other  than  the 
indexing  provisions,  statutory  changes  during  this  period 
could  have  had  no  great  effect.  There  is  no  evidence  that 
the  health  of  the  nation  has  deteriorated.  Rising  unemploy- 
ment has  clearly  been  a  factor,  but  the  increasing  attractive- 
ness of  the  benefits  must  also  be  an  important  influence. 

(U.S.  Congress,  House,  Subcommittee  on  Social  Security  of  the 
Committee  on  Ways  and  Means,  Report  of  Consultants  on  Actiuirial 
and  Definitional  Aspects  of  Social  Security  Disability  Insurance,  94th 
Congress,  2d  Session,  1976.) 

Testimony  heard  by  the  Finance  Committee  from  a  private  actuary 
on  behalf  of  a  number  of  insurance  companies  includes  similar  observa- 
tions. This  actuary  states  the  following  about  private  disability  insur- 
ance experience : 
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*  *  *  claim  costs  increase  dramatically  when  replacement 
ratios  exceed  70  percent  of  gross  earnings,  and  are  unsatisfac- 
tory when  replacement  ratios  exceed  60  percent  of  gross  earn- 
ings .  .  .  Expected  claims  is  the  level  of  claim  costs  that  is 
assumed  in  determining  premiums,  so  a  ratio  of  100  percent 
would  be  what  a  company  would  expect  to  achieve  when  it  sets 
rates  .  .  .  large  exposures  show  claims  at  87  percent  of  ex- 
pected when  the  replacement  ratio  was  50  percent,  93  percent 
of  expected  when  the  replacement  ratio  Avas  50  percent  to  60 
percent,  106  percent  when  the  replacement  ratio  Avas  between 
60  percent  and  70  percent,  and  a  jump  in  the  ratio  of  actual  to 
expected  claims  of  219  percent — more  than  double  what  the 
premium  allowed — when  the  replacement  ratio  exceeded  70 
percent  of  gross  earnings. 

(U.S.  Congress,  Senate,  Committee  on  Finance,  testimony  of  Gerald 
S.  Parker  on  H.R.  3236,  Social  Security  Disability  Legislation,  Octo- 
ber 10,  1979.) 

Analysis  by  the  Congressional  Budget  Office  further  indicates  that 
it  is  not  correct  to  assume  that  a  typical  disabled  Avorker  family  is  de- 
pendent entirely  or  almost  entirely  on  social  security  benefits.  Disabled 
workers  in  families  with  children  derive  on  average  only  about  40  per- 
cent of  their  total  cash  income  from  social  security  benefits.  The  anal- 
ysis indicates  that  very  few  worker  families  have  more  than  a  10 
percent  reduction  in  disposable  income  as  a  result  of  disability. 

In  summary,  this  analysis  shows  that  the  combined  impact  of  high 
social  security  disability  insurance  replacement  rates  and  substantial 
other  sources  of  family  income  is  to  insulate  disabled  worker  families, 
as  a  group,  from  any  major  reduction  in  income  as  a  result  of  their 
disability. 

Committee  hill. — The  committee  is  concerned  about  the  impact  these 
high  benefit  levels  and  replacement  rates  have  had  on  the  growth  of  the 
program,  in  that  they  may  have  caused  both  incentives  for  impaired 
workers  to  stop  working  and  apply  for  benefits,  and  disincentives  for 
DI  beneficiaries  to  leave  the  benefit  rolls.  The  Committee  further  is  con- 
cerned about  the  inappropriateness  of  having  situations  where  benefits 
exceed  predisability  earnings  in  a  program  intended  primarily  to 
replace  lost  earnings. 

The  Committee  bill  would  address  these  concerns  through  a  provi- 
sion which  limits  total  DI  family  benefits  to  an  amount  equal  to  the 
smaller  of  85  percent  of  the  worker's  AIME  or  160  percent  of  the 
worker's  PIA.  Under  the  provision  no  family  benefit  would  be  reduced 
below  100  percent  of  the  worker's  primary  benefit.  The  limitation 
would  be  effective  only  with  respect  to  individuals  becoming  entitled 
to  benefits  on  or  after  January  1, 1980,  based  on  disabilities  that  began 
after  calendar  year  1978.  The  limitation  would  not  apply  to  individ- 
uals who  join  the  benefit  roll  after  the  effective  date  of  the  provision 
who  were  on  the  rolls  (or  had  a  period  of  disability)  at  another  time 
prior  to  calendar  year  1980.  This  will  preclude  the  new  limit  on  family 
benefits  from  applying  to  anyone  who  was  on  the  roll  in  the  past.  Ap- 
proximately 120,000  family  units,  encompassing  355,000  beneficiaries, 
will  be  affected  by  the  limitation  in  the  first  full  year  after  enactment. 

The  Secretary  would  be  required  to  report  to  the  Congress  by  Jan- 
uary 1,  1985  on  the  effect  of  the  limitation  on  benefits  and  of  other 
provisions  of  the  bill. 
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The  committee  further  is  concerned  about  situations  where  the  pay- 
ment of  disability  benefits  to  an  individual  from  a  number  of  public 
disability  pension  or  like  systems  results  in  aggregate  benefits  which 
exceed  the  individual's  predisability  earnings.  While  coordination 
exists  between  the  DI  program  and  State  worker's  compensation  pro- 
grams for  the  purpose  of  keeping  the  two  forms  of  disability  benefits 
at  an  aggregate  level  no  higher  than  the  worker's  net  predisability 
earnings,  there  are  numerous  other  Federal  and  State  programs  pro- 
viding disability  benefits  or  compensation  which  are  not  coordinated  at 
all  with  the  DI  program.  The  General  Accounting  Office  has  already 
undertaken  a  study  of  the  relationship  between  social  security  and 
workers'  compensation  under  the  existing  provision.  The  Commit- 
tee requests  the  General  Accounting  Office  to  also  study  the  prevalence 
of  multiple  receipt  of  disability  benefits  from  DI  and  other  programs 
(in  addition  to  worker's  compensation),  as  well  as  various  approaches 
to  better  coordinate  the  overall  benefits  provided  to  an  individual  for 
the  purpose  of  precluding  them  from  exceeding  the  worker's  predisa- 
bility earnings.  This  report  and  the  recommendations  of  the  General 
Accounting  Office  will  be  the  subject  of  hearings  which  the  committee 
intends  shall  be  held  next  year  by  its  subcommittee  on  social  security. 

REDUCTION   IX   DKOPOUT  YEARS 

(Section  102  of  the  Bill) 

Present  Zai(;.^Under  present  law,  workers  of  all  ages  are  allowed  to 
exclude  5  years  of  low  earnings  in  averaging  their  earnings  for  benefit 
purposes. 

Although  the  same  general  rules  apply  to  determining  benefits  for 
disabled  individuals  and  their  dependents  as  to  determining  benefits 
for  retired  workers  and  their  dependents,  the  application  of  these  rules 
leads  to  somewhat  different  results.  In  general,  benefit  levels  are  apt 
to  be  higher  for  disabled  workers  because  of  the  smaller  number  of 
years  over  which  earnings  must  be  averaged.  This  is  particularly  true 
for  younger  disabled  workers  for  \^hom  as  few  as  two  years  may  be 
used  in  determining  the  average  earnings  to  which  the  benefit  formula 
will  be  applied.  For  example,  in  the  case  of  a  worker  who  is  disabled 
at  age  29,  the  number  of  years  used  to  determine  his  benefit  is  equal 
to  the  7  years  between  the  year  in  which  he  reached  age  21  and  the 
year  in  which  he  became  disabled  less  the  5  drop-out  years.  His  benefit 
is  based  on  his  earnings  in  those  two  years  in  which  he  had  his  highest 
earnings.  For  a  worker  age  50  or  over  this  exclusion  represents  only  18 
percent  of  his  or  her  earnings  history  (5  years  out  of  28) .  It  represents, 
however,  a  71  percent  exclusion  for  a  29-year-old  (5  years  out  of  7). 

Because  earnings  levels  in  the  economy  tend  to  increase  from  year 
to  year,  the  advantage  to  the  younger  disabled  worker  of  having  his 
earnings  averaged  over  a  very  few  high  years  is  magnified  since  the 
older  worker  is  forced  to  include  years  when  earnings  levels  were  lower. 
Prior  to  the  1977  amendments,  this  problem  was  particularly  severe 
since  earnings  were  averaged  at  their  actual  values.  The  1977  amend- 
ments lessened  but  did  not  eliminate  this  advantage  by  providing  for 
the  indexing  of  earnings  to  compensate  for  the  impact  of  changing 
wage  levels  in  the  economy.  Younger  workers  continue  to  have  a  sub- 
stantial advantage  both  because  statutory  increases  in  the  amount  of 
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annual  earnings  subject  to  social  security  tax  have  been  much  greater 
in  recent  years  than  in  earlier  years  and  because  individual  wage  pat- 
terns differ  widely  from  average  wage  patterns.  As  a  result,  an  indi- 
vidual whose  benefits  are  based  on  the  average  of  his  earnings  over 
his  two,  three,  or  four  highest  years  of  earnings  is  likely  to  have  a 
significantly  higher  benefit  than  an  older  worker  who  must  average 
his  highest  ten  or  twenty  or  more  years  of  earnings. 

Furthermore,  data  provided  to  the  committee  by  the  Social  Security 
actuaries  show  that  botli  the  average  replacement  by  age  group  and 
the  incidence  of  replacement  rates  over  80  percent  of  prior  earnings 
are  considerably  greater  among  younger  workers  than  older  workers. 
The  following  table  constructed  from  the  actuaries'  data  show  these 
situations : 

TABLE  16.-DISTRIBUTI0N  OF  Dl  REPLACEMENT  RATES  BY 
AGE  GROUP  OF  DISABLED  WORKERS 


Replacement  rate  brackets, 
80  percent  and  higher, 
using  high-5  yr  of  earn- 
ings in  last  10  as  base 
period  for  measurement  ^ 
Total  (percent)  Average 

 replace- 

Number  80  to       90  to  100  and      ment  rate 

of  cases    Percent  89  99        over  (percent) 


Age  at  onset: 

Under  20   64  100  23  6  22  72 

20  to  24   574  100  15  2  9  60 

25  to  29   698  100  19  2  4  59 

30  to  34   652      100       11         1         1  57 

35  to  39   714      100         8         3         3  59 

40  to  44   889      100         5         2         3  54 

45  to  49           1,232  100  3  2  2  49 

50  to  54           1,699  100  2  1  2  47 

55  to  59           1,965  100  2  1  1  44 

60  to  64           1,098  100  1  1  1  41 

Total   9,585    49 

1  Based  on  1979  PIA  levels. 

Note :  9,585  cases  in  sample,  including  workers  both  with  and  without  dependents. 

CoTnmittee  pro-vision. — In  response  to  concern  that  the  benefit  struc- 
ture gives  undue  advantage  to  younger  workers,  the  committee  provi- 
sion would  exclude  years  of  low  earnings  in  the  computation  of  benefits 
according  to  the  following  schedule : 

Number  of 

Worker's  age :  fJropout  years 

Under  32   1 

32  through  36  — —  2 

37  through  41  — —  3 

42  through  46   4 

47  and  over   5 
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The  provision  applies  to  all  disabled  workers  who  first  become  en- 
titled to  benefits  after  1979.  The  provision  would  not  apply  to  indi- 
viduals who  join  the  benefit  roll  after  the  effective  date  of  the  pro- 
vision, who  were  on  the  roll  (or  had  a  period  of  disability)  at  another 
time  prior  to  calendar  year  1 980. 

While  the  committee  believes  that  fewer  drop-out  years  for  younger 
workers  will  make  the  benefit  structure  more  equitable  for  younger  and 
older  disabled  workers,  the  committee  felt  that  all  workers  regardless 
of  age  should  have  at  least  1  drop  out  year. 

Approximately  120,000  DI  awards,  involving  290,000  beneficiaries, 
will  be  computed  under  the  ncAv  dropout  year  provision  in  the  first 
full  year  after  enactment. 

MEDICARE  W^VITING  PERIOD 

(Section  103  of  the  Bill) 

Present  law. — At  the  present  time,  beneficiaries  of  disability  insur- 
ance must  wait  24  months  after  becoming  entitled  to  benefits  to  become 
eligible  for  medicare.  If  a  beneficiary  returns  to  work  and  then  be- 
comes disabled  again,  another  24-month  waiting  period  is  required 
before  medicare  coverage  is  resumed. 

Committee  hill. — The  committee  has  heard  testimony  that  the  fear 
of  being  forced  to  wait  for  medicare  coverage  throughout  a  second  24- 
month  waiting  period  has  acted  as  a  deterrent  to  some  beneficiaries 
who  might  otherwise  attempt  to  return  to  the  work  force.  In  order  to 
remove  this  work  disincentive,  the  committee  bill  would  eliminate  the 
requirement  that  a  person  who  becomes  disabled  a  second  time  must 
undergo  another  24-month  waiting  period  before  medicare  coverage  is 
available  to  him.  The  amendment  would  apply  to  workers  becoming 
disabled  again  within  60  months,  and  to  disabled  widows,  or  widowers 
and  adults  disabled  since  childhood  becoming  disabled  again  within  84 
months.  In  addition,  where  a  disabled  individual  was  initially  on  the 
cash  benefit  rolls,  but  for  a  period  of  less  than  24  months,  the  months 
during  which  he  received  cash  benefits  would  count  for  purposes  of 
qualifying  for  medicare  coverage  if  a  subsequent  disability  occurred 
within  those  time  periods.  The  provision  would  be  effective  for  medi- 
care benefits  for  services  provided  after  June  1980.  Approximately 
30,000  persons  are  expected  to  be  affected  by  this  provision  in  the 
first  full  year  after  enactment. 

EXTENSION  OF  MEDICARE  COVERAGE  FOR  AN  ADDITIONAL  36  MONTHS 

(Section  104  of  the  Bill) 

Present  law. — Under  present  law  medicare  coverage  ends  when  dis- 
ability insurance  benefits  cease.  Considerable  testimony  was  given  to 
the  committee  suggesting  that  this  abrupt  termination  of  medicare 
coverage  poses  a  significant  obstacle  for  many  disabled  workers  to  re- 
turn to  work,  who  are  faced  with  the  prospect  of  losing  valuable  hos- 
pital and  other  medical  insurance  coverage  at  a  point  when  there  is 
great  uncertainty  about  their  ability  to  sustain  employment. 

Committee  hill. — In  order  to  encourage  disabled  workers  to  attempt 
employment  as  well  as  to  remove  the  possibility  that  incurring  higher 
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health  insurance  premiums  might  discourage  employers  from  hiring 
the  disabled,  the  committee  provision  would  extend  medicare  coverage 
for  an  additional  36  months  after  cash  benefits  cease  for  a  worker 
who  is  engaging  in  substantial  gainful  activity  but  has  not  medically 
recovered.  (The  first  12  months  of  the  30-month  period  would  be  part 
of  the  new  24-month  trial  work  period.)  Approximately  30,000  persons 
are  expected  to  be  affected  by  this  provision  in  the  first  full  year 
after  enactment. 

C.  Provisions  Relating  to  Disability  Benefits  Under  the  SSI 

Program 

BENEFITS  FOR  INDIVIDUALS  WHO  PERFORM  SUBSTANTIAL  GAINFUIi 
ACTIVITY  DESPITE  MEDICAL  IMPAIRMENT 

(Section  201  of  the  Bill) 

Present  law. — The  Social  Security  Act  under  present  law  uses  an 
identical  definition  of  disability  for  purposes  of  both  the  disability 
insurance  program  under  title  II  of  the  Act  and  the  SSI  disability 
assistance  program  under  title  XVI  of  the  Act. 

The  definition  in  the  law  reads  as  follows: 

Sec.  1614.  (a)  *  *  * 

(3)  (A)  An  individual  shall  be  considered  to  be  disabled 
for  purposes  of  this  title  if  he  is  unable  to  engage  in  any 
substantial  gainful  activity  by  reason  of  any  medically 
determinable  physical  or  mental  impairment  which  can  be 
expected  to  result  in  death  or  which  has  lasted  or  can  be 
expected  to  last  for  a  continuous  period  of  not  less  than 
twelve  months  (or,  in  the  case  of  a  child  under  the  age  of 
18,  if  he  suffers  from  any  medically  determinable  physical 
or  mental  impairment  of  comparable  severity). 

^B)  For  purposes  of  subparagraph  (A)j  an  individual 
shall  be  determined  to  be  under  a  disability  only  if  his 
physical  or  mental  impairment  or  impairments  are  of  such 
severity  that  he  is  not  only  unable  to  do  his  previous  work 
but  cannot,  ccmsidering  his  age,  education,  and  work  experi- 
ence, engage  in  any  other  kind  of  substantial  gainful  work 
which  exists  in  the  national  economy,  regardless  of  whether 
such  work  exists  in  the  immediate  area  in  which  he  lives, 
or  whetlier  a  specific  job  vacancy  exists  for  him,  or  whether 
he  would  be  hired  if  he  applied  for  work.  For  purposes  of 
the  preceding  sentence  (with  respect  of  any  individual), 
"work  which  exists  in  the  national  economy^'  means  work 
which  exists  in  significant  numbers  either  in  the  region 
where  such  individual  lives  or  in  several  regions  of  the 
country. 

(C)  For  purposes  of  this  paragraph,  a  physical  or  mental 
impairment  is  an  impairment  that  results  from  anatomical, 
physiological,  or  psychological  abnormalities  which  are 
demonstrable  by  medically  acceptable  clinical  and  labora- 
tory diagnostic  techniques. 

(D)  The  Secretary  shall  by  regulations  prescribe  the 
criteria  for  determining  when  services  performed  or  earn- 
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ings  derived  from  services  demonstrate  an  individual's 
ability  to  engage  in  substantial  gainful  activity.  Notwith- 
standing the  provisions  of  subparagraph  (B),  an  individual 
whose  services  or  earnings  meet  such  criteria,  except  for  pur- 
poses of  paragraph  (2),  shall  be  found  not  to  be  disabled. 

This  definition  does  not  establish  any  level  of  severity  of  an  indi- 
vidual's medical  condition  as  a  test  of  whether  or  not  he  is  disabled. 
Instead,  the  definition  requires  that  there  be  present  some  medically 
determinable  impairment  and  that  that  impairment  be  found  to  pre- 
clude the  individual  from  engaging  in  "substantial  gainful  activity" 
(SGA).  The  concept  of  "substantial  gainful  activity"  is,  therefore,  a 
key  element  in  the  definition  of  disability.  Two  individuals  with  iden- 
tical medical  conditions  might  properly  receive  different  decisions  as 
to  whether  or  not  they  are  disabled.  Considering  each  individual's  voca- 
tional background  (education,  experience,  etc.),  one  may  reasonably  be 
found  able  to  get  a  job  at  the  substantial  gainful  activity  level  while 
the  other  may  not. 

The  term  "substantial  gainful  activity,"  is  not  defined  in  the  statute. 
Rather,  the  Secretary  of  Health,  Education,  and  Welfare  is  required 
to  prescribe  the  criteria  for  determining  when  services  performed  or 
earnings  derived  from  services  demonstrate  an  individual's  ability  to 
engage  in  substantial  gainful  activity.  These  criteria  have  been  ex- 
pressed in  regulations  in  the  form  of  dollar  amounts  of  earnings  above 
which  an  individual  would  be  presumed  to  be  engaging  in  SGA,  and 
therefore  not  disabled  for  purposes  of  the  social  security  definition. 
The  current  SGA  amount  is  $280  a  month. 

In  recent  years  questions  have  been  raised  about  the  failure  of  the 
SSI  program  to  remove  individuals  from  disability  status  through 
rehabilitation  and  movement  into  employment. 

A  matter  of  particular  concern  is  the  fact  that  the  program  may 
operate  in  such  a  way  as  to  actually  discourage  recipients  from  seeking 
employment.  This  work  disincentive  proble^m  arises  from  the  basic 
nature  of  the  program  which  defines  "disability"  not  by  medical  se- 
verity but  rather,  as  noted  above,  in  terms  of  incapacity  for  significant 
employment — substantial  gainful  activity.  If  an  individual  who  has  a 
very  severe  handicap  does  successfully  perform  any  significant  work 
activity,  he  has  demonstrated  that  he  no  longer  lacks  the  capacity  for 
work.  While  he  is  permitted  a  trial  work  period  during  which  he  may 
continue  to  receive  benefits,  after  this  period  he  may  be  found  ineli- 
gible. While  his  increased  earnings  will  at  least  partially  offset  his  loss 
of  cash  benefits,  an  SSI  recipient  may  also  face  the  loss  of  medicaid 
and  social  services  since  eligibility  for  those  programs  is  generally  tied 
to  eligibility  for  at  least  one  dollar  of  SSI  benefits.  Thus  a  severely 
disabled  recipient  contemplating  the  possibility  of  working  may  face 
a  combined  loss  of  benefits  under  the  other  programs  which  signifi- 
cantly outweigh  the  potential  gain  from  earnings. 

The  committee  is  deeply  concerned  about  these  disincentive  features 
because  of  the  hardships  they  impose  on  severely  disabled  people  who 
have  the  desire  and  motivation  to  seek  a  more  independent  life  through 
work  effort.  At  the  same  time,  however,  the  committee  is  keenly  aware 
that  the  disincentives  to  employment  arise  from  the  basic  nature  of  the 
program  as  explained  above.  The  committee  feels  it  is  necessary  to 
move  with  great  care  in  addressing  those  disincentives  to  avoid  making 
unintended  and  undesirable  changes  in  the  fundamental  scope  and  pur- 
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poses  of  the  program.  For  this  reason  the  committee  cannot  recommend 
the  approach  contained  in  the  bill  H.R.  3464  as  passed  by  the  House 
of  Representatives. 

The  House-passed  bill  would  have  effectively  and  significantly 
liberalized  the  basic  definition  of  disability  under  the  SSI  program 
by  changing  the  definition  of  what  constitutes  substantial  gainful 
activity.  Under  the  House  bill,  an  individual  could  be  found  "not 
disabled"  on  the  basis  of  his  earning  capacity  only  if  he  were  unable 
to  earn  as  much  as  $481  for  a  single  individual,  and  $690  for  an 
eligible  couple.  (Any  future  automatic  cost-of-living  increases  in  the 
Federal  SSI  benefit  would  automatically  increase  the  current  basic 
SGA  amounts.)  These  amounts  would  be  further  increased  by  the 
amount  of  any  impairment-related  v/ork  expenses.  Thus  the  SGA  level 
would  vary  from  individual  to  individual  depending  on  his  impair- 
ment-related work  expenses  and  on  his  marital  status.  A  single  indi- 
vidual with  monthly  expenses  of  $150  would  have  an  SGA  level  of 
$631  a  month  or  $7,572  a  year.  If  this  same  individual  had  an  eligible 
spouse  his  SGA  level  would  be  $840  a  month  or  $10,080  a  year. 

The  change  in  the  definition  of  disability  could  change  the  program 
from  one  in  which  benefits  are  intended  to  be  provided  only  for  per- 
sons with  disabilities  severe  enough  to  be  generally  considered  as  total 
or  near-total  disabilities  into  one  in  which  benefits  are  also  provided 
for  partial  disabilities.  Thus,  while  the  expressed  intent  of  the  House 
bill  is  to  remove  disincentives  for  severely  disabled  persons  to  seek 
independence  through  employment,  its  result  could  well  be  to  increase 
dependency  among  iess  severely  disabled  individuals. 

At  the  same  time,  the  committee  is  convinced  that  ways  can  be 
found  to  remedy  the  work  disincentive  features  of  the  disability  pro- 
grams without  incurring  the  risks  which  seem  to  be  inherent  in  the 
approach  suggested  by  the  House  bill. 

Committee  hill. — Other  sections  of  this  bill  include  provisions  which 
are  aimed  at  responding  to  the  work  disincentive  issues  raised  by  cur- 
rent law  in  both  the  DI  and  SSI  programs.  These  include  provisions 
for  extending  the  present  trial  work  period  from  9  months  to  24 
months,  the  exclusion  of  impairment-related  work  expenses  in  deter- 
mining whether  an  individual  is  performing  SGA,  and  for  the  authori- 
zation of  experimental  and  demonstration  projects  by  the  Social 
Security  Administration. 

In  addition,  the  committee  bill  includes  an  amendment,  which,  on 
a  demonstration  basis,  provides  that  a  disabled  individual  who  loses 
his  eligibility  for  regular  SSI  benefits  because  of  performance  of  SGA 
would  become  eligible  for  a  special  benefit  status  which  would  entitle 
him  to  cash  benefits  equivalent  to  those  he  would  be  entitled  to  receive 
under  the  regular  SSI  program.  Persons  who  receive  these  special 
benefits  would  be  eligible  for  medicaid  and  social  services  on  the  same 
basis  as  res^ular  SSI  recipients.  States  would  have  the  option  of  supple- 
menting the  special  Federal  benefits.  When  the  individual's  earnings 
exceeded  the  amount  which  would  cause  the  cash  benefit  to  be  reduced 
to  zero  ($481  at  the  present  time),  the  special  benefit  status  would  be 
terminated  and  the  individual  would  not  thereafter  be  eligible  for 
any  benefits  under  the  program  unless  he  could  again  establish  his 
eligibility  for  SSI  under  the  rules  of  existinsr  law.  Even  though  the 
individual  would  in  said  circumstances  lose  his  special  benefit  status 
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for  purposes  of  cash  payments,  he  could  retain  eligibility  for  medicaid 
and  social  services,  if  the  Secretary  found  (1)  that  termination  of 
eligibility  for  these  benefits  would  seriously  inhibit  the  individual's 
ability  to  cotinue  his  employment,  and  (2)  the  individual's  earnings 
were  not  sufficient  to  allow  him  to  provide  for  himself  a  reasonable 
equivalent  of  the  cash  and  other  benefits  that  would  be  available  to 
him  in  the  absence  of  earnings.  This  provision  allowing  continuation 
of  eligibility  for  medicaid  and  social  services  for  persons  whose  earn- 
ings make  them  ineligible  for  cash  benefits  would  also  apply  to  SSI 
recipients  who  are  blind.  The  committee  provision  would  be  limited  to 
three  years,  to  give  the  committee  the  opportunity  to  review  the  effec- 
tiveness of  the  provision.  A  provision  is  included  in  the  committee 
amendment  requiring  the  Social  Security  Administration  to  provide 
for  separate  accounting  of  any  funds  spent  under  the  provision.  This 
will  enable  both  the  Administration  and  the  committee  to  evaluate  the 
magnitude  and  the  effect  of  the  provision.  Separate  identification  of 
these  benefits  would  also  serve  to  emphasize  the  intent  that  the  pro- 
vision not  be  administered  as  a  change  in  the  overall  definition  of 
disability. 

The  committee  is  convinced  that  the  amendments  it  has  recom- 
mended in  this  bill  represent  a  very  substantial  answer  to  the  problem 
of  work  disincentives  for  the  severely  disabled.  At  the  same  time,  the 
committee  emphasizes  that  the  provisions  of  this  bill  are  carefully 
designed  to  avoid  unintended  and  undesirable  results.  The  bill  makes 
no  change  in  the  basic  definition  of  disability  nor  in  the  way  that 
definition  is  applied  in  determining  initial  eligibility.  Thus,  there  can 
be  no  possibility  that  the  bill  will  result  in  adding  less  severely  dis- 
abled individuals  to  the  benefit  rolls. 

The  provision  is  effective  only  for  the  period  July  1,  1980  through 
June  30,  1983.  This  will  allow  ample  time  to  assess  the  success  of  the 
new  provisions  in  reducing  work  disincentives  and  to  consider  any 
problems  of  administration  which  may  arise. 

TREATMENT  OF  EARNINGS  IN  SHELTERED  WORKSHOPS 

(Section  202  of  the  Bill) 

Present  law. — Under  current  interpretations,  income  received  by  an 
SSI  recipient  who  is  in  a  sheltered  workshop  as  part  of  a  rehabilitation 
program  is  not  considered  to  be  wages  and  is  therefore  treated  as  un- 
earned income.  As  a  result,  all  remuneration  in  excess  of  $20  a  month 
reduces  the  SSI  benefit  on  a  dollar-for-dollar  basis.  In  contrast,  income 
of  a  recipient  in  a  sheltered  workshop  who  is  not  in  a  rehabilitation 
program  is  treated  as  earned  income,  and  the  individual  is  entitled  to 
the  earned  income  disregards  ($65  per  month  plus  one-half  of  addi- 
tional earnings).  It  is  estimated  by  the  Department  of  Health,  Educa- 
tion, and  Welfare  that  there  are  approximately  5,000  individuals  now 
in  sheltered  workshops  who  are  not  able  to  get  the  benefit  of  the 
earned  income  disregard  provisions. 

Corrurrdttee  hill, — The  committee  believes  that  participation  by  SSI 
recipients  in  vocational  rehabilitation  programs  should  be  encouraged 
and  that  individuals  who  participate  in  sheltered  employment  as  part 
of  a  rehabilitation  program  should  be  eligible  for  the  work  incentive 
features  of  the  earned  income  disregards  in  the  SSI  law.  The  commit- 
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tee  amendment  would  eliminate  the  present  discriminatory  treatment 
of  these  disabled  individuals  by  providing  that  income  received  by 
SSI  recipients  as  remuneration  for  participation  in  sheltered  ^v^ork- 
shops  be  treated  as  earned  income  in  all  cases. 

TERMINATION  OF  ATTRIBUTION  OF  PARENTS'  INCOME  AND  RESOURCES  WHEN 
DISABLED  CHILD  RECIPIENT  OF  BENEFITS  ATTAINS  AGE  18 

(Section  203  of  the  Bill) 

Present  law.— For  purposes  of  the  SSI  program,  the  term  "child" 
is  defined  to  include  an  individual  age  18  through  21  who  is  a  student 
regularly  attending  a  school,  college,  or  university,  or  a  cours6^  of 
vocational  or  technical  training  designed  to  prepare  him  for  gainful 
employment.  Otherwise,  all  persons  age  18  or  over  are  treated  as  adults. 
The  effect  of  the  present  definition,  in  combination  with  the  provision 
requiring  that  the  parents'  income  and  resources  must  be  deemed  to  a 
child  under  age  21  in  determining  the  child's  eligibility  for  SSI,  may 
be  to  discourage  a  disabled  individual  between  the  ages  of  18  and  21 
from  attending  school  or  training.  By  attending  school  the  individual 
must  be  considered  a  "child"  under  the  SSI  law,  and  the  parents'  in- 
come and  resources  are  deemed  to  him.  The  result  may  be  that  he  loses 
his  SSI  eligibility,  or  that  the  amount  of  the  benefit  is  greatly  reduced. 
By  not  attending  school  the  individual  is  not  considered  a  child,  and 
only  his  own  income  and  resources  are  countable  for  purposes  of  deter- 
mining SSI  eligibility. 

Committee  hill. — The  committee  believes  that  there  is  no  logical 
basis  for  making  this  distinction  between  students  and  nonstudents  for 
purposes  of  SSI  eligibility,  and  that  because  of  its  potentially  nega- 
tive effects  on  incentives  of  disabled  individuals  for  education  and 
training,  the  provision  of  present  law  should  be  changed.  Thus  the 
committee  bill  would,  in  effect,  eliminate  any  differential  treatment  of 
individuals  on  the  basis  of  student  status.  Those  individuals  who  on 
the  effective  date  of  the  provision  are  age  18  and  over  and  who  are 
receiving  benefits  would  be  protected  against  any  potential  loss  of 
benefits  under  a  "grandfather"  provision  in  the  committee  bill. 

The  committee  provision  should  not  affect  significant  numbers  of 
SSI  recipients.  In  June  1976  there  were  only  about  18,000  individuals 
between  the  ages  of  18  and  22  who  were  receiving  SSI  benefits,  and 
many  of  these  would  not  in  any  case  be  attending  school.  The  com- 
mittee expects  that  for  some,  however,  the  change  in  law  will  increase 
the  likelihood  of  school  attendance  and  that  the  provision  will  en- 
courage disabled  individuals  to  become  self-sustaining. 

D.  Provisions  Affecting  Disability  Recipients  Under  OASDI 

and  SSI  Programs 

CONTINUED  PAYMENT  OF  BENEFITS  TO  INDIVIDUALS  UNDER  VOCATIONAL 
REHABILITATION  PLANS 

(Section  301  of  the  Bill) 

Present  law. — ^The  1965  social  security  amendments  gave  the  Depart- 
ment of  Health,  Education,  and  Welfare  the  authority  to  use  certain 
social  security  trust  funds  to  reimburse  State  vocational  rehabilitation 
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agencies  for  the  cost  of  services  provided  to  disability  insurance  bene- 
ficiaries. The  amendments  required  the  Secretary  of  HEW  to  develop 
criteria  for  selecting  individuals  to  receive  rehabilitation  services  under 
the  beneficiary  rehabilitation  program.  The  criteria  were  to  be  based 
on  the  savings  which  would  accrue  to  the  trust  funds  as  a  result  of 
rehabilitating  the  maximum  number  of  individuals  into  productive 
activity.  If  the  State  rehabilitation  agency  certifies  that  a  beneficiary 
meets  these  criteria,  the  cost  of  the  rehabilitation  services  is  borne  by 
the  trust  funds. 

The  Department  has  developed  four  criteria  for  selecting  benefici- 
aries to  receive  services  financed  from  the  trust  fund.  These  are : 

1.  The  disabling  physical  or  mental  impairment  is  not  so  rapidly 
progressive  as  to  outrun  the  effect  of  vocational  rehabilitation  services 
or  to  preclude  restoration  of  the  beneficiary  to  productive  activity. 

2.  The  disability  without  the  services  planned  is  expected  to  remain 
at  a  level  of  severity  resulting  in  the  continuing  payment  of  disability 
benefits. 

3.  A  reasonable  expectation  exists  that  providing:  such  services  will 
result  in  restoring  the  individual  to  productive  activity. 

4.  The  predictable  period  of  productive  work  is  long  enough  that  the 
benefits  which  would  be  saved  and  the  contributions  which  would  be 
paid  to  the  trust  funds  from  future  earnings  would  offset  the  costs  of 
planned  services. 

The  title  XVI  legislation  enacted  in  1972  authorized  the  referral  of 
blind  and  disabled  recipients  under  the  SSI  program  for  rehabilitation 
services  provided  by  State  vocational  rehabilitation  programs.  The 
legislation  also  authorized  the  use  of  general  revenues  to  reimburse  the 
State  agencies  for  the  cost  of  services  provided  to  SSI  recipients.  Both 
the  House  and  Senate  reports  on  the  SSI  legislation  state : 

Many  blind  and  disabled  individuals  want  to  work  and,  if 
the  opportunity  for  rehabilitation  for  suitable  work  were 
available  to  them  they  could  become  self-supporting. 

In  developing:  the  SSI-vocational  rehabilitation  program,  the  De- 
partment of  HEW  followed  the  pattern  of  the  disability  beneficiary  re- 
habilitation program  for  title  II  beneficiaries.  Regulations  implement- 
ing the  program  state  that  its  purpose  is : 

*  *  *  to  enable  the  maximum  number  of  recipients  to  in- 
crease their  employment  capacity  to  the  extent  that  *  *  *  full- 
time  employment,  part-time  employment,  or  self-employment 
wherein  the  nature  of  the  work  activity  performed,  the  eam- 
ina:s  received,  or  both,  or  the  capacity  to  ens^a^e  in  such  em- 
ployment or  self-employment,  can  reasonably  he  expected  to 
result  in  termination  of  eligibility  for  supplemental  security 
income  payments,  or  at  least  a  substantial  reduction  of  such 
payments  *  *  *. 

In  keeping  with  this  statement  of  purpose,  the  SSI  program  uses 
the  same  four  criteria  for  selecting  individuals  to  receive  reimbursed 
services  as  are  used  for  selecting  individuals  under  the  DI  program. 

Under  present  law,  persons  who  are  participatins:  in  a  vocational 
rehabilitation  pro-am  are  eligible  for  disabilitv  benefits  only  so  long 
as  they  continue  to  meet  the  definition  of  disability  for  the  DI  and 
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SSI  pio^^rarns.  Even  in  cases  where  (•ontinuation  in  a  VR  program 
might  substantially  improve  an  individual's  chances  of  permanent 
productive  employment,  his  disability  benefits  are  ended  when  he  is 
determined  to  have  medically  recov(^red,  and  as  a  result  he  may  be 
forced  to  discontinue  liis  participation  in  a  rehabilitation  program. 

Committee  hilL — The  committee  recognizes  that  a  person's  physical 
or  mental  impairment  may  sometimes  improve  to  the  extent  that  he 
may  no  longer  meet  the  strict  criteria  required  to  be  eligible  for  cash 
V)enefits,  yet  not  to  the  extent  that  would  constitute  full  recovery.  In 
such  situations,  completion  of  a  vocational  rehabilitation  program  may 
make  a  significant  difference  in  the  ultimate  degree  of  recovery  and 
the  level  of  productivity  and  sel f-suffic.icncv  achieved  by  the  disabled 
IvCrson.  The  committee  bill  would  amend  both  the  DI  and  the  SSI 
statutes  to  provide  that  benefits  under  these  programs  shall  not  be  tei'- 
rninated  or  suspended  because  the  physicial  or  mental  impairment  on 
which  the  individual's  entitlement  to  benefits  is  based  has  or  may  have 
ceased  \i  (^^  tlie  individual  is  participating  in  an  approved  vocational 
rehabilitation  r)ro</ram  under  a  State  plan  approved  under  title  I  of 
the  Kehabilifation  Act  of  197a.  and  (2)  the  Secretary  of  HEW  deter- 
mines that  the  completif)n  of  the  program,  or  its  continuation  for  a 
specified  period  of  time,  will  increase  the  likelihood  that  the  indi- 
vidual may  be  permanently  removed  from  the  disability  rolls.  The 
committee  expects  that  in  most  cases  medical  cessation  of  disability 
will  result  in  the  termination  of  benefits,  as  occurs  now  in  all  cases. 
The  committee  provision  is  intended  to  take  into  account  those  excep- 
tional cases  where  the  adrYiinistration  is  able  to  determine  that  continu- 
ation in  a  vocational  rehabiltation  program  will  increase  the  likelihood 
of  the  individual's  being  permanently  removed  from  the  disabilty  rolls. 

DEDUCTION  OF  I  M  I'A  IltMEN  J -lU:r.ATED  WORK  EXPENSES  IN  r)ETERMrNrNO  SGA 

(Section  302  of  the  Bill) 

Present  law. — Regulations  issued  under  present  law  provide  that  in 
determining  whether  an  individual  is  performing  SGA,  extraordinary 
expenses  incurred  by  the  individual  in  connection  with  his  emf)loyment 
and  because  of  his  impairment  are  to  be  deducted  to  the  extent  that 
such  expenses  exceed  what  his  expenses  would  be  if  he  were  not  im- 
paired. Regidations  specif  y  that  expenses  for  medication  or  equi[)ment 
which  the  individual  recjuires  to  enable  him  to  carry  out  his  normal 
daily  functions  may  not  be  considered  work  related,  and  may  not  be 
deducted  even  if  they  are  also  essential  to  the  individual's  employment. 

Corn/rn/lttee  hill. — For  ()urposes  of  hoth  the  disal)ility  insurance  and 
supplemental  security  income  programs,  the  committee  })ill  would  i)er- 
mit  a  deductior>  of  costs  of  extraordinar-y  impairuient-related  work 
exi)enses,  attendant  care  costs,  and  the  cost  of  medical  devices,  equip- 
ment, and  drii^rs  and  services  (necessar-y  to  control  an  imnairrnent) 
from  earnings  for  purposes  of  determining  whether  an  individual  is 
engaging  in  substantial  gainful  activity  regardless  of  whether  these 
items  are  also  needed  to  enable  him  to  carry  out  his  normal  daily  func- 
tions. In  additiori,  the  bill  provides  that  the  deduction  would  apply 
where  the  disabled  individual  does  not  pay  the  cost  of  the  impairment- 
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related  work  expenses  (i.e.,  when  the  cost  is  paid  by  a  third  party) ,  and 
adds  language  giving  the  Secretary  the  authority  to  specify  in  regula- 
tions the  type  of  care,  services,  and  items  that  may  be  considered  neces- 
sary to  enable  a  disabled  person  to  engage  in  SGA.  The  amount  of 
earnings  to  be  excluded  will  be  subject  to  such  reasonable  limits  as  the 
Secretary  may  pTrescribe.  The  committee  intends  that  any  such  limits 
not  be  based  on  arbitrary  conceptions  of  what  amounts  are  reasonable 
but  rather  reflect  actual  prevailing  costs  of  various  categories  of  irn- 
pairment-related  expenses.  Also,  since  the  provision  is  meant  to  permit 
persons  with  impairment-related  work  expenses  to  continue  to  receive 
disability  benefits  even  when  they  have  earnings  above  the  SGA  level, 
the  committee  understands  that  "services"  (the  nature  and  value  of  the 
work)  generally  will  not  be  the  basis  for  determining  that  an  indi- 
vidual has  demonstrated  an  ability  to  engage  in  SGA  if  earnings  after 
deducting  allowable  work  expenses  are  below  the  SGA  level. 

l^XTENSION  OF  THE  TRIAL  WORK  PERIOD 

(Section  303  of  the  Bill) 

Present  law. — Under  present  law,  when  an  individual  completes  a 
9-month  trial  work  period,  and  then  in  a  subsequent  month  performs 
work  constituting  substantial  gainful  activity  (SGA),  his  benefits  are 
terminated.  He  obtains  benefits  for  the  first  month  in  which  he  per- 
forms SGA  (after  the  trial  work  period  has  ended)  and  for  the  2 
months  immediately  following. 

The  committee  is  concerned  that  the  present  9-month  trial  work  pe- 
riod is  insufficient  as  an  incentive  for  disabled  people  to  return  to  work, 
and  wants  this  situation  corrected.  The  abruptness  of  the  termination 
of  the  trial  work  period  forces  people  who  work  for  some  time  and 
then,  because  of  their  impairment,  must  stop  work,  to  refile  an  applica- 
tion and  go  through  the  lengthy  determination  process  again.  The  com- 
mittee believes  the  possibility  of  having  to  go  through  this  process 
again  poses  a  sizable  impediment  to  disabled  beneficiaries  contemplat- 
ing a  return  to  work. 

Committee  hiU. — For  purposes  of  the  DI  program,  the  committee 
provision  would  extend  the  present  9-month  trial  work  period  to  24 
months  for  both  DT  and  SSI  recipients.  In  the  last  12  month  of  the 
24-month  period  the  individual  would  not  receive  cash  benefits  while 
engaging  in  substantial  work  activity,  but  could  automatically  be  rein- 
stated to  active  benefit  status  if  a  work  attempt  fails.  The  provision 
also  provides  that  the  same  trial  w^ork  period  would  be  applicable  to 
disabled  widows,  and  widowers  (who  are  not  permitted  a  trial  work 
period  at  all  under  existing  law).  The  bill  does  not  alter  the  aspect  of 
present  law  in  which  benefits  are  paid  for  the  month  SGA  is  achieved 
and  the  2  subsequent  months,  after  a  successful  completion  of  fhe 
9-month  trial  work  period. 

In  addition  the  provision  does  not  change  the  aspect  of  present  law 
that  a  disability  ceases  if  the  individual  no  longer  suffers  from  a  severe 
impairment. 
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DISABILITY  DETERMINATIONS ;  FEDERAL  REVIEW  OF  STATE  AGENCY 
DETERMINATIONS 

(Section  304  of  the  Bill) 

Present  Iwic. — The  States  and  the  Social  Security  Administration 
jointly  administer  the  DI  and  SSI  disability  programs.  The  major  re- 
sponsibility for  making  disability  determinations  rests  with  the  State 
agencies.  SSA  is  responsible  for  setting  administrative  policy  and  for 
conducting  oversight. 

Until  1972  the  Social  Security  Administration  reviewed  a  majority 
of  State  allowances  before  they  were  actually  made,  thus  providing 
pread judicative  review  in  most  cases.  As  the  result  of  pressures  to  re- 
duce costs  and  staff  levels,  as  well  as  to  meet  the  pressures  of  a  growing 
workload,  SSA  moved  to  a  sample  review  prpcedure  which  involved 
only  5  percent  of  allowances.  Moreover,  these  reviews  have  been  made 
on  a  postadjudicative  basis,  that  is,  after  the  claimant  has  already  been 
awarded  his  disability  benefit.  Similar  sample  reviews  have  been  set 
up  at  the  reconsideration  and  hearing  stages  of  the  process,  and  for  the 
continuing  disability  review  process. 

The  State  agencies  were  confronted  with  very  heavy  workload  in- 
creases in  the  first  half  of  the  1970's,  and  particularly  after  the  imple- 
mentation of  the  SSI  program.  There  is  no  question  that  in  the  minds 
of  many  administrators  at  both  the  Federal  (SSA)  and  State  agency 
levels  the  priority  in  this  period  was  to  be  speed.  Significant  backlogs 
were  accumulating  at  various  places  and  various  stages  of  the  claims 
process,  and  it  was  considered  important  to  expedite  the  process.  Many 
now  feel  that  the  result  was  a  decline  in  the  quality  of  decisions  which 
were  being  made. 

One  of  the  major  criticisms  that  has  been  made  by  the  existing  deter- 
mination process  is  that  there  is  not  uniformity  of  decisions  and  that 
different  State  agencies  have  been  making  decisions  using  different 
criteria.  The  assumption,  thus,  is  that  it  is  easier  (or  more  difficult)  to 
meet  the  disability  definition  depending  on  where  you  live. 

As  can  be  seen  from  the  table  that  follows.  State  allowance  rates 
vary  substantially.  In  fiscal  year  1978  initial  disabled  worker  allow- 
ances ranged  from  53.1  percent  in  New  Jersey  to  22.2  percent  in 
Alabama. 
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TABLE  17.-INITIAL  DISABLED  WORKER  ALLOWANCES  AS  PER- 
CENT  OF  INITIAL  DISABLED  WORKER  DETERMINATIONS- 
HIGH  AND  LOW  STATES 


Fiscal  Year  1978 


High  third 

State:  '^afe 

New  Jersey   53.1 

Nebraska   52.1 

Kansas   49.0 

Wisconsin   48.6 

Utah   48.4 

Iowa   47.9 

Delaware   47.6 

Colorado   47.5 

Vermont   46.5 

Ohio   46.0 

South  Dakota   45.7 

Missouri   45.3 

Massachusetts   44.0 

Maine   43.9 

North  Carolina   43.6 

Nevada   43.6 

Montana   43.3 

Source:  Social  Security  Administration* 


Low  third 

State:  f^ate 

Alabama   22.2 

New  Mexico   22.4 

Louisiana   30.6 

Connecticut   32.4 

Maryland   32.6 

Alaska   32.7 

Mississippi   34.1 

Arkansas    34.3 

Puerto  Rico   35.2 

New  York   35.3 

Washington   35.3 

Michigan   35.4 

California   35.4 

Idaho....   35.8 

Oregon   35.8 

Tennessee   36,0 

New  Hampshire.  e..   36.8 

Wyoming   ^. .. 36.8 


Similarly,  variations  in  allowance  and  denial  rates  occur  at  later 
stages  of  adjudication  as  well.  The  SSA  administrative  law  judges 
(ALJ's)  have  frequently  been  criticized  not  only  for  their  variations 
in  productivity,  but  also  for  their  variations  in  reversal  rates.  A  person 
who  requests  a  hearing  may  be  assigned  to  what  have  been  referred 
to  as  either  "easy"  or  "hanging"  judges.  In  the  period  January — 
March  1979,  33  percent  of  ALJs  awarded  claims  to  from  zero  to  46 
percent  of  the  disabled  workers  whose  cases  they  decided,  46  percent  of 
ALJs  awarded  claims  to  from  46  to  65  percent,  and  21  percent  of 
ALJs  awarded  claims  to  from  65  to  100  percent.  Overall,  the  per- 
centage of  hearings  that  result  in  a  reversal  (an  allowance  of  benefits) 
has  been  increasing.  In  fiscal  year  1969  the  title  II  disability  reversal 
rate  was  39  percent.  It  increased  to  46  percent  in  1973,  and  by  1978 
had  actually  increased  to  more  than  half,  or  52  percent  of  all  cases. 
The  SSI  hearing  reversal  rate  has  increased  from  42  percent  in  fiscal 
year  1975  to  47  percent  in  1978. 

The  committee  is  concerned  about  these  State-to-State,  ALJ-to- 
ALJ  variations  and  about  the  high  rate  of  reversal  of  denials  which 
occurs  at  various  stages  of  adjudication,  for  it  indicates  that  possibly 
different  standards  and  rules  for  disability  determinations  are  being 
used  at  the  different  locations  and  stages  of  adjudication. 
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Committee  hill. — The  committee  believes  that  while  the  Federal- 
State  determination  system  generally  works  reasonably  well  (many 
State  agencies  do  an  excellent  job),  significant  improvements  in  Fed- 
eral management  and  control  over  State  performance  are  necessary 
to  ensure  uniform  treatment  of  all  claimants  and  to  improve  the 
(quality  of  decisionmaking  under  the  Nation's  largest  Federal  disabil- 
ity programs. 

In  order  to  strengthen  Federal  management,  the  committee  provi- 
sion would  eliminate  the  current  system  of  negotiated  agreements  be- 
tween the  Federal  Government  aild  the  States,  which  gives  the  Secre- 
tary of  Health,  Education,  and  Welfare  only  general  authority  over 
the  program,  and  which  leaves  great  discretion  to  the  States  as  to 
how  the  disability  determination  process  is  to  be  carried  out.  The 
bill  would  give  the  Secretary  the  authority  to  establish,  through  regu- 
lations, the  procedures  and  performance  standards  for  the  State  dis- 
ability determination  procedures.  While  regulations  might  specify, 
for  example,  administrative  structure,  the  physical  location  of  and 
relationship  among  agency  staff  units,  the  emphasis  is  expected  to  be 
on  performance  criteria,  fiscal  control  procedures,  and  other  rules  de- 
signed to  assure  equity  and  uniformity  in  State  agency  disability 
determinations. 

States  would  have  the  option  of  administering  the  program  in  com- 
pliance with  these  standards  or  turning  over  administration  to  the 
Federal  Government.  If  a  State  wishes  to  make  disability  determina- 
tions with  respect  to  only  a  portion  of  the  applicant  population,  the 
committee  bill  would  give  the  Secretary  the  discretion  to  agree  to  such 
an  arrangement  under  such  conditions  as  he  determines  to  be  appro- 
priate. States  that  decide  to  administer  the  program  must  comply  with 
standards  set  by  the  Secretary  subject  to  termination  by  the  Secretary 
if  the  State  substantially  fails  to  comply  with  the  regulations  and 
written  guidelines. 

The  committee  believes  that  this  new  Federal  administrative  author- 
ity will  both  improve  the  quality  of  determinations  and  ensure  that 
claimants  throughout  the  Nation  will  be  judged  under  the  same  uni- 
form standards  and  procedures,  while  preserving  the  basic  Federal- 
State  structure. 

If  a  State  elects  not  to  continue  administration  or  the  Secretary 
terminates  a  State's  administration  because  of  substantial  failure  to 
comply  with  regulations,  it  is  essential  that  there  be  adequate  pro- 
cedures to  establish  Federal  administration.  Two  issues  are  of  particu- 
lar concern :  the  position  of  the  State  employees  involved,  and  the  po- 
tential disruption  of  the  ongoing  determination  process  which  could 
create  hardships  for  disability  applicants. 

Although  the  committee  does  not  expect  any  widespread  departure 
from  traditional  State  administration  of  the  disability  determination 
process,  it  is  prudent  to  prepare  for  this  contingency.  Even  though 
under  existing  law  States  have  the  power  to  terminate  agreements,  the 
Department  of  HEW  appears  not  to  have  done  any  extensive  planning 
for  Federal  administration  of  State  operations. 

Thus,  to  stimulate  Department  planning  and  to  inform  the  Congress 
as  to  what  problems  would  be  presented  and  possible  means  of  al- 
leviating them  the  provisions  would  require  the  Secretary  to  submit 
to  the  Congress,  no  later  than  July  1,  1980,  a  detailed  plan  on  how 
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he  expects  to  assume  the  functions  and  operations  of  a  State  disability 
determination  unit  should  it  become  necessary.  The  bill  further  states 
that  such  a  plan  should  assume  the  uninterrupted  operation  of  the  dis- 
ability determination  process,  including  the  utilization  of  the  best 
qualified  personnel  to  carry  out  this  function. 

The  provision  also  requires  that  recommendations  for  any  amend- 
ments of  Federal  law  or  regulations  required  to  carry  out  the  plan 
should  be  submitted  with  the  report. 

In  further  response  to  concerns  about  the  uniformity  of  decisions, 
the  committee  provision  would  have  the  effect,  over  time,  of  reinstitut- 
in^  the  review  procedure  used  by  SSA  until  1972.  The  committee  pro- 
vision provides  for  pread judicative  Federal  review  of  at  least  15  per- 
cent of  allowances  and  denials  in  fiscal  year  1981,  35  percent  in  1982, 
and  65  percent  in  years  thereafter.  The  requirement  of  reviewing  at 
least  a  fixed  percentage  overall  does  not  mean  that  this  same  percentage 
would  apply  in  every  State,  nor  every  stage  of  adjudication ;  the  com- 
mittee would  expect  that  the  Social  Security  Administration  will  re- 
view a  relatively  higher  or  lower  percentage  of  determinations  where 
this  is  merited.  The  requirement  that  this  percentage  of  reviews  be 
made  prior  to  effectuation  of  the  decision  is  not  intended  to  preclude 
other  reviews  the  Secretary  may  find  appropriate  either  before  or 
after  effectuation  nor  actions  he  may  take  as  a  result  of  such  other 
reviews. 

Under  the  committee  bill,  the  Secretary  would  have  the  authority  to 
revise  State  agency  decisions  that  are  unfavorable  to  the  claimant. 
Under  present  law,  the  Secretary  is  permitted  only  to  revise  favorable 
decisions  of  disability  or  establish  a  later  date  of  onset  of  disability. 

Although  the  language  of  the  bill  pertains  only  to  the  DI  program, 
the  committee  expects  that  the  review  procedures  implemented  by 
SSA  will  be  applied  equally  to  both  the  DI  and  SSI  programs,  since 
the  disability  determination  is,  for  the  most  part,  the  same  for  both 
programs.  However,  the  specific  percentage  goals  would  have  to  be 
met  only  for  the  title  II  program. 

INFORMATION  TO  ACCOMPANY  SECRETARY'S  DECISIONS  AS  TO  CLAIMANT'S 

RIGHTS 


( Section  305  of  the  Bill) 

Present  laio. — Notices  to  claimants  regarding  the  Secretary's  de- 
cision on  their  claim  for  disability  benefits  provide  little  guidance 
as  to  the  causes  for  a  denial. 

Complaints  about  the  content  of  denial  notices  have  been  voiced 
for  a  long  time.  It  is  felt  that  the  brief  form  letter  which  constitutes 
the  notice  does  not  provide  the  individual  who  has  been  denied  bene- 
fits with  enough  of  the  particulars  of  his  case  to  provide  assurance 
that  his  case  has  been  decided  fairly. 

Committee  hill. — The  committee  provision  would  require  that  no- 
tices be  provided  to  denied  claimants  expressed  in  language  under- 
standable to  the  claimant,  which  include  a  discussion  of  the  evidence 
of  record  and  the  reasons  why  the  disability  claim  is  denied.  This  will 
add  a  number  of  positive  factors  to  the  adjudication  process.  The 
State  agency  decision  will  be  on  a  sounder  base  because  the  examiner 
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will  be  required  to  formulate  the  reasons  for  his  decision  in  written 
form  and  the  claimant  may  be  less  likely  to  appeal  the  decision  if  he 
understands  how  the  law  relates  to  his  particular  case. 

It  is  not  the  intent  of  the  committee  that  the  denial  notification  be 
a  voluminous  document.  Further,  the  statement  of  the  case  should  not 
include  matters  the  disclosure  of  which  (as  indicated  by  the  source  of 
the  information  involved)  would  be  harmful  to  the  claimant,  but  if 
there  is  any  such  mxatter,  it  may  be  disclosed  to  the  claimant's  repre- 
sentative unless  the  latter's  relationship  with  the  claimant  is  such  that 
disclosure  would  be  as  harmful  as  if  made  to  the  claimant. 

LIMIT  ox  PROSPECTrVTE  EFFECT  OF  APPLICATION 

(Se<!tion306  of  the  Bill) 

Present  law. — Present  law  provides  that  if  an  applicant  satisfies  the 
requirements  for  benefits  at  any  time  before  a  final  decision  of  the 
Secretary  is  made,  the  application  is  deemed  to  be  filed  in  the  first 
month  for  which  the  requirements  are  met.  One  consequence  of  this 
provision  is  that  the  claimant  is  afforded  a  continuing  opportunity  to 
establish  eligibility  until  all  levels  of  administrative  review  have  been 
exhausted,  i.e.,  until  there  is  a  final  decision.  Thus,  a  claimant  can  con- 
tinue to  introduce  new  evidence  at  each  step  of  the  appeals  process, 
even  if  it  refers  to  the  worsening  of  a  condition  or  to  a  new  condition 
that  did  not  exist  at  the  time  of  the  initial  application.  This  is  fre- 
quently referred  to  as  the  "floating  application"  process. 

Committee  Mil. — The  committee  bill  provides  for  foreclosing  the 
introduction  of  new  evidence  with  respect  to  a  previously  filed  appli- 
cation after  the  decision  is  made  at  the  administrative  law  judge 
(ALJ)  hearing,  but  would  not  affect  remand  authority  to  remedy  an 
insufficiently  documented  case  or  other  defect.  The  committee  bill 
makes  this  change  on  a  statutory  basis  only  in  title  II  inasmuch  as 
title  XYI,  unlike  title  II,  does  not  specify  the  period  of  validity  for 
an  application  but  leaves  that  matter  to  be  determined  through  regula- 
tions. Since  the  two  programs  are  administered  jointly,  however,  the 
committee  would  expect  the  same  rule  to  be  followed  in  both  SSI 
and  DI. 

The  committee  further  understands  that  SSA  plans  to  experiment 
with  the  use  of  an  SSA  representative  to  present  and  defend  the  recon- 
sideration decision  at  the  hearing.  The  committee  has  been  told  that 
this  new  proceeding  will  create  greater  uniformity  and  consistency  in 
administrative  law  judge  (ALJ)  decisions  and  will  result  in  faster, 
better  decisions.  It  also  will  ensure  that  the  ALJ  is  restricted  to  a 
judgmental  role.  At  present,  the  ALJ  must  conduct  the  Government's 
case,  assist  the  claimant,  and  then  decide  the  outcome  of  the  appeal. 

The  committee  supports  SSA's  plans  to  test  this  approach.  It  under- 
stands that  these  hearings  will  be  conducted  in  compliance  with  the 
Administrative  Procedure  Act. 

The  committee  anticipates  that  the  administration  would  provide 
the  committee  with  full  information  on  the  results  of  the  experiment, 
including  the  potential  effects  on  administrative  and  benefit  expendi- 
tures, before  any  decision  is  made  to  implement  the  new  "adversary 
proceeding"  nationally. 
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MODIFICATION  OF  SCOPE  OF  FEDERAL  COURT  REVIEW  AND  LIMITATION  OF 

COURT  REMANDS 

(Section  307  of  the  Bill) 

Present  law. — Review  of  a  case  by  the  Appeals  Council  of  the  Office 
of  Hearings  and  Appeals  is  the  final  recourse  a  claimant  has  within 
the  administrative  review  process  of  the  Social  Security  Administra- 
tion if  he  is  dissatisfied  with  the  disposition  of  his  case.  However,  in- 
creasing reversal  of  the  Agency's  final  decision  is  being  pursued  in  a 
U.S.  district  court. 

The  number  of  appeals  filed  with  Federal  district  courts  has  grown 
dramatically  in  the  last  decade.  As  is  the  situation  of  the  workload  of 
the  Office  of  Hearings  and  Appeals,  the  vast  majority  of  the  court 
cases  involve  disability.  Between  1955  and  1970,  the  number  of  disa- 
bility appeals  filed  with  Federal  district  courts  totaled  slightly  under 
10,000  cases  for  the  entire  period.  Currently,  there  are  approximately 
15,000  DI  and  SSI  disability  cases  pending  in  the  Federal  court 
system. 

The  statutory  base  underpinning  the  scope  of  judicial  review  of  de- 
terminations made  by  the  Agency  is  found  in  section  205(g)  of  the 
Social  Securitj^  Act : 

The  Court  shall  have  power  to  enter,  upon  the  pleadings, 
and  transcript  of  the  record,  a  judgment  affirming,  modify- 
ing, or  reversing  the  decision  of  the  Secretary,  with  or  with- 
out remanding  the  cause  for  a  hearing.  The  findings  of  the 
Secretary  as  to  any  fact,  if  supported  hy  substantial  evidence^ 
shall  be  conclusive,  *  *  *  (emphasis  supplied) 

In  theory,  the  "substantial  evidence  rule"  imposed  on  the  courts 
contrasts  the  review  at  that  level  with  those  conducted  within  the 
administrative  process  of  the  Social  Security  Administration  in  which 
c^ses  are  reviewed  "de  novo."  Complaints  have  long  been  made  by  the 
Social  SecurityAdministration  and  others  that  the  courts  have  fre- 
quently by-passed  the  substantial  evidence  rule  by  substituting  their 
judgment  of  the  facts  for  those  of  agency  adjudicators. 

In  addition  to  concern  about  the  growth  of  the  courts'  workloads 
and  adherence  to  the  substantial  evidence  rule,  concern  has  been  ex- 
pressed about  the  Secretary's  authority,  on  his  own  motion,  to  remand 
a  case  back  to  an  ALJ  prior  to  filing  his  answer  in  a  court  case. 

Some  critics  have  suggested  that  such  absolute  discretion  gives  the 
Secretary  potential  authority  to  remand  cases  back  so  that  they  can  be 
strengthened  to  sustain  court  scrutiny.  Others  have  suggested  that 
such  a  device  also  may  have  the  tendency  to  lead  to  laxity  in  appeals 
council  review  in  that  it  will  give  the  council  another  look  at  the  case 
if  the  claimant  decides  to  go  to  court. 

Similarly,  under  existing  law  the  court  itself,  on  its  own  motion  or 
on  motion  of  the  claimant,  has  discretionary  authority  "for  good 
cause"  to  remand  the  case  back  to  the  ALJ.  It  would  appear  that, 
although  many  of  these  court  remands  are  justified,  some  remands  are 
undertaken  because  the  judge  disagrees  with  the  outcome  of  the  cas(» 
even  though  he  would  have  to  sustain  it  under  the  "substantial  evi- 
dence rule."  Moreover,  the  number  of  these  court  remands  seems  to 
be  increasing. 
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Committee  hill. — The  committee  provision  would  modify  the  scope 
of  Federal  court  review  so  that  the  Secretary's  determinations  with 
respect  to  facts  would  be  final,  unless  found  to  be  arbitrary  and  capri- 
cious. The  committee  intends  that  the  courts  should  apply  this  test 
strictly  and  not  use  it  as  a  means  of  substituting  the  judgment  of  the 
court  for  the  judgment  of  an  administrative  law  judge  as  to  evidenti- 
ary adequacy.  The  substantial  evidence  requirement  would  be  deleted. 
This  would  apply  to  decisions  under  both  the  OASDI  and  SSI  pro- 
grams. The  committee  provision  also  would  eliminate  the  provision  in 
present  law  which  requires  that  cases  which  have  been  appealed  to  the 
district  court  be  remanded  by  the  court  to  the  Secretary  upon  motion 
by  the  Secretary.  Instead,  remand  requested  by  the  Secretary  would  be 
discretionary  with  the  court,  and  only  on  motions  of  the  Secretary 
where  "good  cause"  was  shown.  The  bill  would  continue  the  provision 
of  present  law  which  gives  the  court  discretionary  authority  to  remand 
cascb  to  the  Secretary,  but  adds  the  requirement  that  remand  for  the 
purpose  of  taking  new  evidence  be  limited  to  cases  in  which  there  is  a 
showing  that  there  is  new  evidence  which  is  material  and  that  there 
was  good  cause  for  failure  to  incorporate  it  into  the  record  in  a  prior 
proceeding. 

TIME  LIMITATrOXS  FOR  DECISIONS  ON  BEXEFIT  CLAIMS 

(Section  308  of  the  Bill) 

Present  law. — Under  present  law  and  regulations  there  is  no  limit 
on  the  time  taken  by  the  Social  Security  Administration  to  adjudicate 
cases  at  any  stage  of  adjudication.  Several  Federal  district  courts 
have  imposed  such  limits  at  the  hearing  level  and  numerous  bills  have 
been  introduced  to  set  such  limits  at  various  levels  of  adjudication. 

Committee  hill. — The  committee  provision  requires  the  Secretary  of 
HEW  to  submit  a  report  to  Congress  no  later  than  July  1, 1980,  recom- 
mending appropriate  time  limits  for  the  various  levels  of  adjudication. 

The  provision  requires  the  Secretary  in  recommending  the  limits  to 
give  adequate  consideration  to  both  speed  and  quality  of  adjudication. 
The  Secretary's  recommendations  also  should  reflect  the  requirement 
added  by  this  bill  for  Federal  review  of  State  allowances  and  denials. 
Congress  could  then  evaluate  the  recommendations  for  consistency 
with  the  elements  it  wishes  to  emphasize  and,  if  needed,  take  further 
action  next  year. 

PAYMENT  FOR  EXISTING  MEDICAL  EVIDENCE 

(Section  309  of  the  Bill) 

Present  law. — Under  present  law,  authority  does  not  exist  to  pay 
physicians  and  other  potential  sources  of  medical  evidence  for  medical 
information  already  in  existence  when  a  claimant  files  an  application 
for  disability  insurance  benefits.  Such  authority  does  exist  in  the  SSI 
program. 

The  committee  believes  that  information  needed  to  adjudicate  cases 
could  be  obtained  more  expeditiously,  and  possibly  avoid  the  need  for 
further  medical  consultative  examinations,  if  existing  potential  sup- 
pliers of  information  could  be  reimbursed  for  making  their  informa- 
tion available. 
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Committee  hill. — The  committee  bill  provides  that  any  non-Federal 
hospital,  clinic,  laboratory,  or  other  provider  of  medical  services,  or 
physician  not  in  the  employment  of  the  Federal  Government,  which 
supplies  medical  evidence  requested  and  required  by  the  Secretary  for 
making  determinations  of  disability,  shall  be  entitled  to  payment  from 
the  Secretary  for  the  reasonable  cost  of  providing  such  evidence. 

PAYMENT  OP  CERTAIN  TRAVEL  EXPENSES 

(Section  310  of  the  Bill) 

Present  law. — Under  present  law,  explicit  authority  does  not  exist 
under  the  Social  Security  Act  to  make  payments  from  the  trust  funds, 
to  individuals  to  cover  travel  expenses  incident  to  medical  examina- 
tions requested  by  the  Secretary  in  connection  with  disability  deter- 
minations, and  to  applicants,  their  representatives,  and  any  reasonably 
necessary  witnesses  for  travel  expenses  incurred  to  attend  reconsidera- 
tion interviews  and  proceedings  before  administrative  law  judges.  Such 
authority  now  is  being  provided  annually  under  appropriation  acts. 

CoTYumittee  hill. — The  committee  bill  provides  permanent  authority 
for  payment  of  the  travel  expenses  of  individuals  (and  their  represen- 
tatives m  the  case  of  reconsideration  and  ALJ  hearings)  resulting 
from  participation  in  various  phases  of  the  adjudication  process. 

PERIODIC  REVIEW  OF  DISABILITY  DETERMINATIONS 

(Section  311  of  the  Bill) 

Present  law. — Under  present  administrative  practices  the  State 
agency  not  only  has  the  function  of  deciding  w^ho  comes  on  the  dis- 
ability rolls,  it  must  also  make  determinations  as  to  whether  indi- 
viduals stay  on  the  rolls. 

There  is,  however,  no  requirement  for  periodic  redetermination  of 
disability  for  all  or  even  a  sizable  proportion  of  persons  who  are  re- 
ceiving disability  benefits.  The  Social  Security  claims  manual  instructs 
State  agencies  on  certain  kinds  of  cases  that  are  to  be  selected  for 
investigation  of  continuing  entitlement  to  disability  benefits  by  means 
of  a  medical  diary  procedure.  The  agencies  are  cautioned  that  most 
allowed  cases  involve  chronic,  static,  or  progressive  impairments  sub- 
ject to  little  or  no  medical  improvement.  In  others,  the  manual  further 
states  that  even  though  some  improvement  may  be  expected,  "the 
likelihood  of  finding  objective  medical  evidence  of  'recovery'  has  be^n 
shown  by  case  experience  to  be  so  remote  as  not  to  justify  establishing 
a  medical  reexamination  diary."  In  general,  according  to  the  claims 
manual,  case  are  to  be  "diaried"  for  medical  reexamination  only  if 
the  impairment  is  one  of  13  specifically  listed  impairments. 

The  high  degree  of  selectivity  used  in  designating  cases  for  medical 
reexamination  is  illustrated  by  the  following  statistics  for  title  II.  In 
1977,  there  were  about  2.7  million  disabled  workers  in  current  pay 
status.  The  number  of  continuing  disability  investigations  (GDIs)  in 
that  year  for  disabled  workers  was  only  about  165,000.  Numerous 
critics,  including  many  within  the  Social  Security  Administration, 
believe  that  the  highly  selective  diary  criteria  and  other  continuing 
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review  procedures  are  inadequate  and  result  in  the  continued  payment 
of  benefits  to  many  persons  who  have  medically  or  otherwise  recovered 
from  their  disability. 

Committee  hill. — The  committee  provision  provides  that  there  will 
be  a  review  of  the  status  of  disabled  beneficiaries  whose  disability  has 
not  been  determined  to  be  permanent  at  least  once  every  three 
years.  This  review  is  not  intended  to  supplant  the  existing  reviews  of 
eligibility  that  are  already  being  conducted  such  as  those  under  the 
current  "diary"  procedures.  Moreover,  the  committee  expects  that  even 
cases  where  the  initial  prognosis  shows  the  probability  that  the  condi- 
tion will  be  permanent  will  be  subject  to  periodic  review,  although 
not  necessarily  every  three  years  in  selective  circumstances.  The  com- 
mittee believes  that  such  procedures  should  be  applied  on  the  same 
basis  to  the  DI  and  SSI  programs. 

E.  Provisions  Relating  to  AFDC  and  Child  Support  Programs 

AFRC   WORK  REQUIREMENT 

(Section  401  of  the  Bill) 

Present  law. — Adult  members  of  AFDC  families  who  are  cap- 
able of  employment  are  required  to  register  for  participation  in  the 
work  incentive  (WIN)  program  established  under  title  IV-C  and  to 
accept  training  or  employment  offered  through  that  program.  Federal 
funding  for  the  WIN  program,  including  the  costs  of  necessary  sup- 
Dortive  services,  is  provided  at  a  90-percent  matching  rate.  This  pro- 
gram is  subject  to  annual  appropriations  and  is  presently  funded  at  a 
level  of  $365  million. 

The  work  incentive  program  was  originall}^  enacted  by  Congress  in 
1967  with  the  purpose  of  reducing  welfare  dependency  through  the 
provision  of  manpower  training  and  job  placement  services.  In  1971 
the  Congress  adopted  amendments  aimed  at  strengthening  the  admin- 
istrative framework  of  the  program  and  at  placing  greater  emphasis 
on  i^nmediate  employment  instead  of  institutional  training,  thus  spe- 
cifically directing  the  program  to  assist  individuals  in  the  transition 
from  welfare  to  work. 

The  1971  amendments  required  that  all  persons  at  least  16  years 
of  age  and  receiving  AFDC  benefits  must  register  for  WIN,  unless 
caretaker  of  a  child  under  age,  legally  exempt  by  reason  of  health, 
disability,  needed  in  the  home,  advanced  age,  student  status,  or  geo- 
graphic location.  Kegistrants  selected  for  participation  in  AVIN  must 
accept  available  jobs,  training,  or  needed  services  to  prepare  them  for 
employment.  Refusal  to  do  so  without  good  cause  will  result  in  termi- 
nation of  their  AFDC  payments. 

Since  these  amendments  were  enacted,  there  has  been  a  significant 
increase  in  the  number  of  persons  placed  in  employment  with  resultant 
savings  in  AFDC  funding.  In  fiscal  year  1976,' 158,000  WIN  regis- 
trants entered  employment.  Of  these,  87,000  individuals,  plus  the  chil- 
dren of  these  individuals,  went  off  of  welfare  completely  as  a  result  of 
sufficiently  high  earnings.  In  fiscal  year  1978,  235,000  WIN  i-egistrants 
entered  employment,  an  increase  of  49  percent  over  1976,  with  136,- 
200  of  these  individuals  and  their  families  going  off  welfare,  an  in- 
crease of  30  percent  over  1976.  The  table  below  provides  additional 
data  on  the  WIN  program. 
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Committee  hill. — Despite  growing  success  in  placing  AFDC  recipi- 
ents in  employment,  the  committee  believes  that  the  present  statutory 
requirements  should  be  strengthened  in  such  a  way  as  to  provide  ad- 
ditional encouragement  for  welfare  recipients  to  move  into  employ- 
ment. The  committee  further  believes  that  AFDC  recipients  who  are 
able  to  work  should  be  required  to  actively  seek  employment  and  that 
this  should  be  made  explicit  in  the  law.  The  committee  amendment 
therefore  would  amend  title  IV-A  to  provide  that  AFDC  recipients 
who  are  not  excluded  from  WIX  registration  by  law  will  be  required, 
as  a  condition  of  continuing  eligibility  for  AFDC,  to  participate  in 
the  full  range  of  employment-related  activities  which  are  part  of  the 
WIX  program,  including  employment  search  activities.  The  Employ- 
ment and  Training  Administration  of  the  Labor  Department  esti- 
mates that  if  States  elected  to  use  employment  search  as  a  primary  ac- 
tivity, over  200,000  WIX  registrants  could  participate  in  such  activi- 
ties and  that  31  percent  would  be  retained  in  employment.  The  commit- 
tee anticipates  that  with  such  an  employment  search  requirement, 
substantial  numbers  of  AFDC  recipients  wall  find  jobs  and  welfare 
costs  will  be  reduced. 

The  employment  search  mandated  by  the  committee  amendment  is 
not  to  be  mechanically  applied  to  require  every  individual  to  make  a 
specific  number  of  employment  contacts.  Rather,  the  term  is  to  be  in- 
terpreted to  mean  those  activities  determined  by  the  State  agency  to 
be  appropriate  for  WIX  registrants  to  undertake  to  actively  seek  em- 
ployment. Employment  search  activities  are  intended  to  be  supported 
by  necessary  services.  Thus  the  amendment  would  require  the  provision 
of  such  social  and  supportive  services  as  are  necessary  to  enable  the 
individual  actively  to  engage  in  activities  related  to  finding  employ- 
ment and,  for  a  period  thereafter,  as  are  necessary  and  reasonable  to 
enable  him  to  retain  employment.  For  example,  transportation  costs 
which  are  necessary  for  employment  search  would  be  covered,  as  would 
the  costs  of  necessary  child  care.  However,  the  committee  expects 
the  program  to  be  so  managed  that  the  need  for  child  care  w^ill 
be  minimized. 

Under  present  law  State  matching  for  supportive  services  must 
be  in  the  form  of  cash.  The  committee  amendment  would  make  it 
easier  for  the  State  to  provide  the  required  10  percent  State  matching 
by  allowing  matching  in  the  form  of  inkind  goods  and  services. 

The  amendment  would  provide  for  locating  supportive  services  to- 
gether with  manpower  services  to  the  maximum  extent  feasible,  elimi- 
nate the  requirement  for  a  60-day  counseling  period  before  assistance 
can  be  terminated,  and  authorize  the  Secretaries  of  Labor  and  HEW  to 
establish  the  period  of  time  during  which  an  individual  will  not  be 
eligible  for  assistance  in  the  case  of  a  refusal  without  good  cause  to 
participate  in  a  "\AT^X  program  or  accept  employment.  The  amendment 
also  clarifies  the  treatment  of  earned  income  derived  from  public  serv- 
ice employment,  and  adds  to  those  excluded  from  the  work  registration 
requirement,  individuals  who  are  working  at  least  30  hours  a  week. 

MATCHIXG  FOR  AFDC  AXTIFRAUD  AGTI\T:TIES 

(Section  402  of  the  Bill) 

Present  Taw.—TTv  fiscal  year  1977  States  reported  183,190  AFDC 
cases  in  which  there  was  a  question  of  fraud  sufficient  to  require  in- 
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vestigation  of  the  facts  involved.  This  was  10  percent  above  the  number 
reported  for  1976.  Although  data  are  too  sketchy  to  conclude  that  there 
has  recently  been  any  significant  increase  in  the  incidence  of  fraud, 
there  has  been  increasing  emphasis  by  the  States  on  the  prevention, 
deterrence,  detection,  referral  for  prosecution,  and  recovery  of  over- 
payments in  cases  involving  questions  of  fraud.  Despite  this  increased 
activity  on  the  part  of  the  States,  a  number  of  problems  have  been 
cited  in  State  efforts  to  deal  with  welfare  cases  involving  the  question 
of  recipient  fraud.  The  1977  fiscal  year  report  by  the  Department  of 
Health,  Education,  and  Welfare  on  the  "Disposition  of  Public  Assist- 
ance Cases  Involving  Questions  of  Fraud"  includes  a  discussion  of 
comments  made  by  State  welfare  agencies  on  trends  and  developments 
in  antif  raud  programs  during  the  year.  Comments  include  the  observa- 
tion that  the  statute  of  limitations  frequently  is  a  cause  for  the 
dismissal  of  cases,  which  indicate  backlogs.  It  was  also  noted  that  bet- 
ter preparation  of  cases  referred  to  law  enforcement  agencies  results 
in  more  prompt  indictments  and/or  convictions.  A  report  for  the  prior 
year  includes  the  following  analysis  of  State  activities : 

Inadequate  staffing  is  a  major  problem  plaguing  the  iden- 
tification of  cases  which  involve  an  intent  to  defraud,  and 
those  which  represent  overpayments  of  illegal  receipt  of  as- 
sistance. It  also  affects  the  actual  gathering  of  essential  infor- 
mation for  appropriate  preparation  of  information  to  prove 
fraud  cases  for  presentation  to  prosecuting  attorneys.  Local 
law  enforcement  agencies  also  suffer  from  staff  shortages,  re- 
sulting in  complaints  from  some  States  of  inaction  by  county 
prosecutors  on  cases  which  Welfare  Board  Officials  feel  should 
be  prosecuted ;  of  long  time  lapses  between  referral  by  prose- 
cuting officers  and  action  taken  on  cases  due  to  backlog  of  all 
criminal  cases ;  and  of  prosecutors  placing  a  higher  priority 
on  the  prosecution  of  crimes  other  than  welfare  fraud  because 
of  a  lack  of  prosecutors. 

Recently  there  has  been  increased  emphasis  in  the  Department  of 
Health,  Education,  and  Welfare  on  activities  to  curb  fraud  in  welfare 
programs.  The  committee  endorses  this  emphasis,  and  expects  that  the 
Department  will  continue  to  improve  the  administration  of  its  pro- 
grams through  more  rigorous  efforts  to  limit  program  abuse.  The  com- 
mittee realizes,  however,  that  it  is  the  States  that  must  bear  the  major 
burden  of  conducting  antifraud  activities.  At  the  present  time,  they 
are  entitled  to  Federal  matching  for  antifraud  activities  as  part  of 
their  regular  administrative  expenditures,  at  a  50-percent  matching 
rate. 

An  analysis  of  quality  control  data  shows  that  over  6  percent  of  all 
AFDC  cases  are  fraudulent  Avhile  11  percent  of  the  cases  in  error  are 
nonfraudulent.  The  fraud  cases  represent  50  percent  of  the  total  dol- 
lar errors  (AFDC,  food  stamps  and  medicaid).  The  average  fraud 
case  has  a  $281  total  dollar  error  compared  to  $149  per  nonfraud  case. 
It  is  apparent  that  concentrating  on  reducing  fraud  cases  would  be  of 
great  economic  value  to  the  Government. 

Committee  hill. — The  committee  believes  that  the  new  concern  for 
curbing  fraud  and  abuse  in  welfare  programs  which  has  recently 
been  demonstrated  by  the  administration  and  by  the  Department  of 
Health,  Education,  and  Welfare  should  have  the  effect  of  further 
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encouraging  the  States  to  pursue  the  identification  and  prosecution 
of  fraud.  The  committee  believes,  however,  that  the  States  should 
be  given  positive  assistance  to  accomplish  this.  The  committee  amend- 
ment therefore  would  increase  the  matching  rate  to  75  percent  for 
State  and  local  AFDC  antifraud  activities  for  costs  incurred  (1)  by 
the  welfare  agencies  in  the  establishment  and  operation  of  one  or  more 
identifiable  fraud  control  units;  (2)  by  attorneys  employed  by  the 
State  or  local  welfare  agencies  (but  only  for  the  costs  identifiable  with 
the  AFDC  antifraud  activities)  ;  and  (3)  by  attorneys  retained  under 
contract  (such  as  the  office  of  the  State  attorney). 

USE  OF  IRS  TO  COLLECT  CHILD  SUPPORT  FOR  NON-AFDC  FAMILIES 

(Section  403  of  the  Bill) 

Present  laio. — Present  law  authorizes  States  to  use  the  Federal 
income  tax  mechanism  for  collecting  support  payments  for  families 
receiving  AFDC,  if  the  State  has  made  diligent  and  reasonable  efforts 
to  collect  the  payments  without  success  and  the  amount  sought  is 
based  on  noncompliance  with  a  court  order  for  support.  States  have 
access  to  IRS  collection  procedures  only  after  certification  of  the 
amount  of  the  child  support  obligation  by  the  Secretary  of  Health, 
Education,  and  Welfare,  or  his  designee.  There  must  also  be  an 
agreement  that  the  State  will  reimburse  the  United  States  for  any 
costs  involved  in  making  the  collection.  The  Secretary  of  HEW  in 
consultation  with  the  Secretary  of  Treasury,  is  authorized  to  establish 
by  regulation  criteria  for  accepting  amounts  for  collection  and  for 
making  certification,  including  imposing  limitations  on  the  frequency 
of  making  certifications. 

This  provision  for  using  the  IRS  in  child  support  collections  has  been 
used  very  sparingly  by  the  States.  It  is,  however,  recognized  as  an 
integral  part  of  the  child  support  collection  process  which  can  be  used 
after  other  efforts  to  collect  delinquent  child  support  payments  have 
proved  ineffective. 

Committee  hill. — The  committee  has  been  informed  that  a  number  of 
States  believe  their  child  support  programs  would  be  strengthened  if 
the  IRS  collection  procedures  which  are  now  available  for  collections 
in  behalf  of  families  receiving  AFDC  were  also  available  for 
families  receiving  State  child  support  services  who  have  not  applied 
for  welfare  pavments.  The  committee  bill  would  extend  IRS's  col- 
lection responsibilities  to  non-AFDC  child  support  enforcement  cases, 
subject  to  the  same  certification  and  other  requirements  that  are  now 
applicable  in  the  case  of  families  receiving  AFDC. 

SAFEGUARDING  TNFORINIATION 

(Section  404  of  the  Bill) 

Present  law. — Present  law  provides  in  part  that  State  plans  under 
title  IV-A  (AFDC)  include  safee^unrds  which  prevent  disclosure  of 
the  name  or  address  of  AFDC  applicants  or  recipients  to  any  com- 
mittee or  a  legislative  bodv.  HEW  refTulations  include  Federal!  State, 
or  local  committees  or  legislative  bodies  under  this  provision.  Under 
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their  guidelines,  HEW  exempts  audit  committees  from  this  exclusion. 
Several  States,  however,  do  not  honor  the  HEW  exemption. 

Commnittee  hill. — The  committee  amendment  would  modify  the  law 
to  clarify  that  any  governmental  agency  (including  any  legislative 
body  or  component  or  instrumentality  thereof)  authorized  by  law  to 
conduct  an  audit  or  similar  activity  in  connection  with  the  administra- 
tion of  the  AFDC  program  is  not  included  in  the  prohibition.  The 
amendment  would  make  similar  changes  with  regard  to  audits  under 
title  XX  of  the  Social  Security  Act. 

FEDERAL  MATCHING  FOR  CHILD  SUPPORT  DUTIES  PERFORMED  BY 
COURT  PERSONNEL 

(Section  405  of  the  Bill) 

Present  law. — The  child  support  and  establishment  of  paternity 
program,  enacted  at  the  end  of  the  94th  Congress  as  title  IV-D  of  the 
Social  Security  Act,  mandates  aggressive  administration  at  both  the 
Federal  and  State  levels  with  various  incentives  for  compliance  and 
with  penalties  for  noncompliance.  The  program  includes  child  support 
enforcement  services  for  both  welfare  and  nonwelfare  families.  The 
child  suppoit  enforcement  program  leaves  basic  responsibility  for 
child  support  and  establishment  of  paternity  to  the  States,  but  pro- 
vides for  an  active  role  on  the  part  of  the  Federal  Government  in 
monitoring  and  evaluating  State  child  support  enforcement  programs, 
in  providing  technical  assistance,  and,  in  certain  instances,  in  under- 
taking to  give  direct  assistance  to  the  States  in  locating  absent  parents 
and  obtaining  support  payments  from  them. 

The  legislation  creating  the  child  support  program  requires  each 
State  to  have  a  program  of  child  support  collection  and  paternity 
establishment  services  for  both  AFDC  and  non-AFDC  families  ad- 
ministered by  a  single  and  separate  organizational  unit  within  the 
State  under  a  separate  State  plan  for  child  support  administered 
separately  from  other  State  plans.  The  States  administer  the  child 
support  program  through  separate  child  support  agencies,  popularly 
referred  to  as  IV-D  agencies.  Present  law  requires  that  State  child 
support  plans  provide  for  entering  into  cooperative  arrangements 
Avith  appropriate  courts  and  law  enforcement  officials  to  assist  the 
child  support  agency  in  administering  the  program.  The  law  specifi- 
cally requires  the  entering  into  of  financial  arrangements  with  such 
courts  and  officials  in  order  to  assure  optimum  results  under  the  child 
supix)rt  program  and  with  respect  to  any  other  matters  of  common 
concern  to  the  courts  and  the  child  support  agency.  Federal  regulations 
are  now  written  in  such  a  way  as  to  allow  States  to  claim  Federal 
matching  for  the  compensation  of  district  attorneys,  attorneys  general 
and  similar  public  attorneys  and  prosecutors  and  their  staff.  However, 
States  may  not  receive  Federal  matching  for  expenditures  (including 
compensation)  for  or  in  connection  with  judges  or  other  court  officials 
making  judicial  decisions,  and  other  supportive  and  administrative 
personnel. 

In  the  first  47  months  of  the  child  support  program  (August  1975 
throufifh  June  30,  1979),  States  have  reported  total  collections  of  over 
$3.6  billion  of  which  $1.6  billion  was  for  AFDC  families  and  $2.0 
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billion  was  for  families  not  on  welfare,  at  a  total  cost  of  Sl.O  billion 
or  28  cents  per  dollar  collected. 

In  the  first  47  months  of  the  child  support  enforcement  program, 
1.573.000  absent  parents  were  located:  there  were  970.000  support  obli- 
gations established:  and  paternity  was  established  bv  the  courts  for 
328.1:00  children. 

The  heavy  impact  on  the  court  systems  of  the  cities,  counties,  and 
States  is  apparent  from  statistics  showing  the  tremendous  increase  in 
child  support  activity  in  these  areas  since  the  program's  inception  in 
1976.  In  fiscal  year  1976.  181.000  parents  were  located.  The  number  of 
parents  located  in  fiscal  year  1978  was  519.000.  an  increase  of  182  per- 
cent in  2  years.  In  fiscal  year  1976.  76.000  support  obligations  were 
established.  The  number  of  support  obligations  established  in  fiscal 
year  1978  was  350.000.  an  increase  of  361  percent  in  2  years.  In  fiscal 
year  1976  15.<>30  paternities  were  established.  The  number  of  pat-erni- 
tie  established  in  fiscal  year  1978  was  123.000.  an  increase  of  820 
percent  in  just  2  years. 

Table  19  compares  the  monthly  number  of  child  support  actions  with 
the  number  of  new  AFDC  "unwed  mother"  cases  opened  each  month. 
It  is  quite  apparent  that,  except  for  California,  the  number  of  "unwed 
mother"  AFDC  cases  opened  every  month  far  exceeds  the  child  support 
actions  to  establish  paternity  in  AFDC  cases. 

Table  20  compares  the  number  of  parents  Icxzated  by  the  child  sup- 
port program  with  the  number  of  AFDC  cases  opened  each  mionth. 
Despite  the  faet  that  several  large  States  fall  far  below  the  national 
norm,  it  is  evident  that  the  parent  location  activity  in  most  States  is 
effectively  reducing  the  backlog  of  existing  AFDC  "desertion"  ca-ses  as 
well  as  acting  on  new  cases  as  they  are  approved  for  AFDC  benefits. 

Table  21  shows  the  projected  backlog  of  paternity  and  location  cases 
not  yet  acted  upon  by  the  child  support  agency  because  the  AFDC 
worker  has  not  made  the  required  referral  action  to  the  child  support 
agency. 

Table  22  shows  that  the  average  duration  in  AFDC  cases  where  the 
AFDC  worker  has  not  made  the  required  referral  action  to  the  child 
support  agency  is  58  months. 

The  success  of  the  child  support  program  in  locating  absent  parents 
and  having  the  paternity  of  children  established  is  gratifying  to  the 
committee,  although  the  committee  realizes  that  there  is  an  enormous 
task  still  ahead  for  child  support.  But  even  this  first  push  to  solve  the 
problems  which  child  support  asrencies  are  required  to  do  under  present 
laws  has  created  a  tremendous  backlog  of  cases  awaiting  court  action 
in  some  States.  The  committee  staff  estimates  that  just  in  the  area  of 
paternity  determination  by  courts  there  are  over  150,000  cases  in  the 
courts  awaiting  action.  In  the  city  of  Philadelphia,  Pa.,  there  are  over 
30.000  cases  for  paternity  establishment  awaiting  court  action.  The 
committee  is  concerned  that  this  backlog  exists  in  one  of  the  key  ele- 
ments of  the  child  support  program. 

Committee  tUJ. — The  committee  amendment  would  allow  Federal 
matching  for  those  additional  costs  of  the  IV-D  program  not  provided 
for  under  current  regrulations.  Matching  would  cover  expenditures  (in- 
cluding compensation)  for  judges  or  other  persons  making  judicial 
determinations,  and  other  support  and  administrative  personnel  of  the 
courts  who  perform  IV-D  functions,  but  only  for  those  functions  spe- 
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cifically  identifiable  as  IV-D  functions.  Matching  would  be  paid  by  the 
State  agency  directly  to  the  courts  if  the  State  so  provided.  Current 
levels  of  spending  in  the  State  for  these  newly  matched  activities  would 
have  to  be  maintained.  No  matching  would  be  available  for  expendi- 
tures incurred  before  January  1, 1980. 

CHILD  SUPPORT  MANAGEMENT  INFORMATION  SYSTEM 

(Section  406  of  the  Bill) 

Present  law, — There  is  increasing  evidence  that  administration  of 
State  welfare  programs  could  be  significantly  improved  if  States 
establish  and  use  computerized  information  systems  in  the  manage- 
ment and  operation  of  their  programs.  The  committee  has  approved, 
as  another  provision  of  this  bill,'an  amendment  to  provide  States 
with  increased  Federal  matching  for  such  systems  for  use  in  admin- 
istering their  AFDC  programs.  That  amendment  would  increase 
the  rate  of  matching  to  90  percent  for  the  costs  of  developing  and 
implementing  AFDC  systems  and  to  75  percent  for  the  costs  of 
operating  them.  These  percentages  correspond  to  the  matching  that 
is  available  to  the  States  for  use  in  their  medicaid  programs. 

At  the  present  time,  States  and  localities  that  wish  to  establish  and 
use  computerized  information  systems  in  the  management  of  their 
child  support  programs  are  eligible  to  receive  To  percent  matching  of 
their  expenditures.  This  is  the  percentage  matching  which  they  re- 
ceive for  all  costs  of  administering  the  child  support  program. 

Committee  MIL — The  committee  believes  that  States  should  be  en- 
couraged to  develop  and  use  management  information  systems  for 
all  programs  in  their  welfare  systems  in  order  to  provide  better  man- 
agement of  their  programs  and  to  expedite  coordination  among  pro- 
grams and  across  jurisdictions.  The  committee  believes  that  the  child 
support  program  is  vital  to  the  success  of  each  State's  welfare  sys- 
tem and  improvements  in  its  operation  should  also  be  encouraged. 
The  committee  bill  therefore  would  provide  an  incentive  to  State 
child  support  enforcement  agencies  to  develop  new  systems,  to  ex- 
pand or  enhance  their  existing  systems,  or  to  utilize  model  systems 
developed  by  HEWs  Office  of  Child  Support  Enforcement  by  in- 
creasing the  rate  of  matching  to  90  percent  for  the  costs  of  develop- 
ing and  implementing  the  systems.  The  cost  of  operating  such 
systems  would  continue  at  the  75  percent  matching  rate. 

Under  the  amendment,  the  Office  of  Child  Support  Enforcement, 
Department  of  Health,  Education,  and  Welfare,  would  be  required, 
on  a  continuing  basis,  to  provide  technical  assistance  to  the  States 
and  would  have  to  approve  the  State  system  as  a  condition  of  Federal 
matching.  (Continuing  review  of  the  State  systems  would  also  be 
required.) 

To  qualify  for  HEW  approval,  the  system  would  have  to  meet 
specific  requirements,  including  capacity  to  account  for  child  support 
collections  and  distributions ;  handle  billing,  monitoring  and  enforce- 
ment; provide  management  information;  provide  for  cross-checking 
with  AFDC  records;  handle  interstate  activity;  provide  necessary 
data  for  Federal  statistical  reporting  requirements;  and  assure 
security  against  unauthorized  access  to,  or  use  of,  the  data  in  the 
system. 
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Such  approval  would  be  based  on  the  Secretary's  finding  chat  the 
initial  and  annually  updated  advanced  automatic  data  processing 
document,  which  each  State  must  have,  will,  when  implemented,  gen- 
erally carry  out  the  objectives  of  the  management  system.  Such  a 
document  would  provide  for  the  conduct  of,  and  reflect  the  results  of, 
requirements  analysis  studies,  contain  a  description  of  the  proposed 
management  system,  indicate  the  security  and  interface  requirements 
in  the  system,  describe  the  projected  and  expected  to  be  available 
resource  requirements  for  staff  and  other  needs,  contain  an  imple- 
mentation plan  and  backup  procedures  to  handle  possible  failure,  con- 
tain a  summary  of  the  system  in  terms  of  qualitative  and  quantitative 
benefits  and  provide  such  other  information  as  the  Secretary  deter- 
mines under  regulation  is  necessary. 

AFDC  :maxagement  intormatiox  system 

(Section  407  of  the  Bill) 

Present  law. — There  is  increasing  evidence  that  administration  of 
the  AFDC  program  could  be  significantly  improved  if  States  establish 
and  use  computerized  information  systems  in  the  management  of  their 
programs.  Such  systems  have  been  demonstrated  to  be  helpful  in  pro- 
gram planning  and  evaluation.  They  also  make  day-to-day  operations 
more  efficient,  and  they  are  crucial  to  assuring  that  eligibility  deter- 
minations are  properly  made  and  that  fraud  and  abuse  are  discovered 
on  a  timely  and  ongoing  basis.  Although  the  merits  of  such  systems  are 
generally  recognized,  the  States  have  been  slow  to  develop  them  be- 
cause of  the  large  initial  outlays  which  are  necessary,  and  because  of 
the  ongoing  cost  of  operating  them.  States  may  currently  receive  Fed- 
eral matching  for  the  systems  as  an  administrative  cost,  but  Federal 
matching  is  limited  to  50  percent.  This  is  in  contrast  to  the  medicaid 
program,  in  which  90  percent  Federal  matching  is  authorized  for  the 
cost  of  developing  and  implementing  computer  systems,  and  75  percent 
for  their  operation. 

Committee  hill. — ^The  committee  is  convinced  that  the  administra- 
tion of  State  AFDC  programs  could  be  greatly  improved  through 
judicious  use  of  modern  computerized  management  information  sys- 
tems. Recipients  could  be  expected  to  benefit  from  more  expeditious 
handling  of  their  cases  and  decreases  in  processing  time ;  local.  State, 
and  Federal  Governments — and  the  taxpayer — could  be  expected  to 
benefit  from  a  decrease  in  costs  because  of  a  reduction  in  errors  and 
use  of  better  planning  and  management  techniques. 

Thus,  the  committee  amendment  would  provide  an  incentive  to  the 
States  to  develop  and  expand  their  existing  systems  by  increasing 
the  rate  of  matching  to  90  percent  for  the  costs  of  developing  and 
implementing  the  systems  and  to  75  percent  for  the  costs  of  operating 
them,  provided  the  system  meets  the  requirements  imposed  by  the 
amendment.  (The  increased  matching  would  be  applicable  to  existing 
systems  if  they  meet  the  criteria  for  approval  of  new  systems.) 

Under  the  committee  amendment,  the  Department  of  Health,  Edu- 
cation, and  Welfare  would  be  required,  on  a  continuing  basis,  to  pro- 
vide technical  assistance  to  the  States  and  would  have  to  approve  the 
State  system  as  a  condition  of  Federal  matching.  (Continuing  review 
of  the  State  systems  would  also  be  required.)  To  qualify  for  HEW 
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approval,  the  system  would  have  to  have  at  least  the  following  charac- 
teristics: (1)  ability  to  provide  data  concerning  all  AFDC  eligibility 
factors;  (2)  capacity  for  verification  of  factors  with  other  agencies 
through  identifiable  correlation  factors  such  as  social  security  num- 
bers, names,  dates  of  birth,  home  addresses  and  mailing  addresses  (in- 
cluding postal  ZIP  codes) ;  (3)  ability  to  control  and  account  for  the 
costs,  quality  and  delivery  of  funds  and  services  furnished  to  appli- 
cants and  recipients;  (4)  capability  for  notifying  child  support,  food 
stamp,  social  service,  and  medicaid  programs  of  changes  in  AFDC 
eligibility  or  benefit  amount;  and  (5)  security  against  unauthorized 
access  to  or  use  of  the  data  in  the  system. 

In  approving  systems,  the  Department  would  have  to  assure  suffi- 
cient compatibility  among  the  other  public  assistance,  medicaid,  and 
social  services  systems  in  the  States  and  among  the  AFDC  systems  of 
different  jurisdictions  to  permit  periodic  screening  to  determine 
whether  an  individual  was  drawing  benefits  from  more  than  one 
jurisdiction  and  for  determination  of  eligibility  and  payment  pursuant 
to  requirements  imposed  by  other  sections  of  the  Social  Security  Act. 

Such  approval  would  be  based  on  the  Secretary's  finding  that  the 
initial  and  annually  updated  advanced  automatic  data  processing 
document,  which  such  State  must  have,  will,  when  implemented,  gen- 
erally carry  out  the  objectives  of  the  statewide  management  system. 
Such  a  document  would  provide  for  the  conduct  of  and  reflect  the 
results  of  requirements  analysis  studies,  contain  a  description  of  the 
proposed  statewide  management  system,  indicate  the  security  and  in- 
terface requirements  in  the  system,  describe  the  projected  and  expected 
to  be  available  resource  requirements  for  staff  and  other  needs,  include 
cost-benefit  analyses  of  each  alternative  management  system,  data 
processing  services  and  equipment  and  a  plan  showing  the  basis  for 
both  indirect  and  direct  rates  to  be  in  effect,  contain  an  implementation 
plan  to  handle  possible  failure  of  contingencies,  and  contain  a  sum- 
mary of  the  system  in  terms  of  qualitative  and  quantitative  benefits. 

EXPENDITURES  FOR  OPERATION  OF  STATE  PLANS  FOR  CHILD  SUPPORT 

(Section  408  of  the  Bill) 

Present  law. — Present  law  requires  that  the  Federal  Office  of  Child 
Support  Enforcement  maintain  adequate  records  for  both  AFDC 
and  non-AFDC  families  of  all  amounts  collected  and  disbursed  and 
the  costs  incurred  in  collecting  and  disbursing  these  amounts  and 
publish  periodic  reports  on  the  operation  of  the  program  in  the 
various  States  and  localities  and  at  national  and  regional  levels. 
The  Office  of  Child  Support  Enforcement  must  also  submit  an 
annual  report  to  the  Congress  on  all  activities  undertaken  in  the  child 
support  program  as  well  as  the  major  problems  encountered  at 
Federal,  State,  or  local  levels  which  have  delayed  or  prevented 
implementation  of  the  child  support  program. 

Present  law  also  provides  that  the  State  will  maintain  for  both 
AFDC  and  non-AFDC  families  a  full  record  of  collections,  disburse- 
ments, and  expenditures  and  of  all  other  activities  related  to  its 
child  support  programs.  An  adequate  reporting  system  is  required. 
The  committee  is  aware  that  some  States  are  delinquent  in  their 
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recordkeeping  and  reporting,  and  believes  that  this  situation  must  be 
corrected. 

Committee  hiU. — The  committee  has  been  concerned  about  the  fail- 
ure of  some  States  to  report  and  account  for  child  support  collections 
for  AFDC  and  non-AFDC  families  on  a  reasonable,  timely  basis.  The 
committee  amendment  thus  would  improve  State  reporting  by  pro- 
hibiting advance  payment  to  the  State  of  the  Federal  share  of  ad- 
ministrative expenses  for  a  calendar  quarter  unless  it  has  submitted  a 
full  and  complete  report  of  the  amount  of  child  support  collected  and 
disbursed  for  the  calendar  quarter  which  ended  6  months  earlier.  The 
amendment  would  also  allow  the  Department  of  Health,  Education, 
and  Welfare  to  reduce  the  amount  of  the  payments  to  the  State  by 
the  Federal  share  of  child  support  collections  made  but  not  reported 
by  the  State. 

ACCESS  TO  WAGE  INFORMATION  FOR  CHILD  SUPPORT  PROGRAMS 

(Section  409  of  the  Bill) 

Present  lain. — Tender  title  IV-D  of  the  Social  Security  Act,  States 
are  required  to  establish  special  child  support  agencies  to  establish 
paternity  and  obtain  support  for  any  child  who  is  an  applicant  for 
or  recipient  of  AFDC.  These  State  agencies  must  also  provide  child 
support  services  to  non-AFDC  families,  if  they  apply  for  child  sup- 
port services.  HEW  regulations  require  the  State  agencies  to  establish 
and  to  periodically  review  the  amount  of  the  support  obligation,  using 
the  statutes  and  legal  processes  of  the  State. 

Committee  hill, — The  committee  bill  would  improve  the  capacity 
of  the  child  support  enforcement  agency  in  the  State  to  acquire  accu- 
rate wage  data  by  providing  authority  for  States  and  localities  to 
have  access  to  earnings  information  in  records  maintained  by  the  So- 
cial Security  Administration  and  State  employment  security  agencies. 
Such  information  would  be  obtained  by  a  search  of  wage  records  con- 
ducted by  the  Social  Security  Administration  or  the  employment 
security  agency  to  identify  the  fact  and  amount  of  earnings  and  the 
identity  of  the  employer  in  the  case  of  individuals  who  were  parents 
of  the  children  for  whom  the  child  support  agency  was  collecting  or 
enforcing  support.  The  Secretary  of  Health,  Education,  and  Welfare 
would  be  authorized  to  establish  necessary  safeguards  against  improper 
disclosure  of  the  information. 

The  committee  bill  specifically  authorizes  the  Social  Security  Ad- 
ministration to  disclose  certain  tax  return  information  to  State  and 
local  child  support  agencies.  The  information  may  be  used  by  them 
for  purposes  of  the  child  support  enforcement  program. 
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TABLE  19.— CHILD  SUPPORT  CASES  OF  "PATERNITY  ESTAB- 
LfSHED"  PER  MONTH  COMPARED  TO  AFDC  "UNWED 
MOTHER"  CASE  OPENINGS,  JULY  TO  DECEMBER  1977 


Paternity 
established 

Child  support      AFDC  unwed  cases  as 

paternity  estab-      mother  cases  percent  of 

State  lished  cases  ^  opened  2      cases  opened 


Alaska   0  47  0.9 

Arizona   24  355  6.7 

Arkansas   312  501  62.3 

California   1,182  934  126.6 

Colorado   95  493  19.2 

Connecticut....   214  558  38.3 

Florida   557  1,664  33.5 

Georgia   211  1,232  17.1 

Hawaii   61  271  22.3 

Idaho   3  84  4.0 

Illinois   113  3,327  3.4 

Indiana   171  803  21.3 

Kansas   43  356  12.2 

Kentucky   31  922  3.3 

Louisiana   84  1,369  6.2 

Maryland   525  1,295  40.5 

Massachusetts   102  895  11.3 

Michigan   547  1,654  33.1 

Minnesota   104  682  15.3 

Mississippi   68  624  10.9 

Montana   6  149  3.8 

Nevada   18  92  19.4 

New  Hampshire   4  126  2.8 

New  Jersey   625  2,170  28.8 

New  Mexico   14  242  5.9 

New  York   1,335  3,221  41.5 

North  Carolina   427  1,387  30.8 

North  Dakota   23  100  23.3 

Ohio   192  2,341  8.2 

Oklahoma   3  450  .6 

Oregon   127  550  23.2 

Pennsylvania   401  2,438  16.4 

South  Dakota   9  116  7.5 

Tennessee   423  909  46.5 

Texas   18  1,872  1.0 

See  footnotes  at  end  of  table. 
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TABLE  19.-CHILD  SUPPORT  CASES  OF  "PATERNITY  ESTAB- 
LISHED" PER  MONTH  COMPARED  TO  AFDC  "UNWED 
MOTHER"  CASE  OPENINGS,  JULY  TO  DECEMBER  1977-Con. 


Paternity 
established 

Child  support      AFDC  unwed  cases  as 

paternity  estab-      mother  cases  percent  of 

State  lished  cases  ^  opened  ^      cases  opened 


Utah   14  127  10.9 

Vermont   7  57  13.0 

Washington   24  581  4.2 

West  Virginia   13  317  4.1 

Wyoming   2  47  3.4 


U.S.  total   8,132         35,358  23.0 


^  Office  of  Child  Support  Enforcement. 

2  Projected  from  AFDC  quality  control  estimates. 


TABLE  20.-CHILD  SUPPORT  CASES  OF  "PARENT  LOCATED" 
PER  MONTH  COMPARED  TO  AFDC  "DESERTION"  CASE  OPEN- 
INGS, JULY  TO  DECEMBER  1977 


Parents 
located  cases 

Chiid  support  as  percent 

parents  located  AFDC  desertion  of  cases 

State  cases  ^    cases  opened  ^  opened 


Alaska   148  47  315.8 

Arizona   630  186  338.7 

Arkansas   529  269  196.5 

California   4,575  467  979.6 

Colorado   752  378  198.8 

Connecticut   782  381  205.2 

Florida   2,085  789  264.2 

Georgia   830  653  127.1 

Hawaii   490  178  275.3 

Idaho   38  105  36.1 

Illinois   1,011  1,634  61.9 

Indiana   689  265  259.9 

Kansas   528  246  214.6 

Kentucky   218  753  29.0 

Louisiana   244  547  44.6 


See  footnotes  at  end  of  table. 
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TABLE  20.-CHILD  SUPPORT  CASES  OF  "PARENT  LOCATED" 
PER  MONTH  COMPARED  TO  AFDC  "DESERTION"  CASE  OPEN- 
INGS, JULY  TO  DECEMBER  1977— Continued 


Parents 
located 

Child  support  cases  as 

parents  located  AFDC  desertion  percent  of 

State  cases  ^   cases  opened  2      cases  opened 


Maine   99  246    .  40.3 

Maryland   1,564  978  159.9 

Massachusetts   588  1,016  57.9 

Michigan   2,364  1,193  198.1 

Minnesota   226  274  82.6 

Mississippi   392  281  139.4 

Montana   113  84  134.0 

Nebraska   92  112  82.4 

Nevada  ,   224  26  860.9 

New  Hampshire   81  144  56.5 

New  Jersey   2,732  1,669  163.7 

New  Mexico   247  126  195.6 

New  York   4,924  3,462  142.2 

North  Carolina   1,184  659  179.7 

North  Dakota   77  35  219.0 

Ohio   1,349  1,066  126.6 

Oklahoma   280  404  69.2 

Oregon   1,603  533  300.7 

Pennsylvania   593  1,896  31.3 

South  Dakota   5  98  5.4 

Tennessee   398  479  83.2 

Texas   865  1,268  68.2 

Utah   372  188  197.7 

Vermont   25  88  27.8 

Washington   851  564  150.9 

West  Virginia   108  300  35.9 

Wyoming   212  21  1,007.9 


U.S.  total   35,115         24,108  145.6 


1  Office  of  Child  Support  Enforcement. 

2  Projected  from  AFDC  quality  control  data. 
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TABLE  21.-AFDC  CASES  IN  WHICH  AFDC  WORKER  HAS  NOT 
MADE  REQUIRED  REFERRAL  ACTION  TO  CHILD  SUPPORT 
AGENCY,  JULY-DECEMBER  1977 


Eligibility  factor  ^ 


Unwed  Sepa- 
State  mother    Desertion  ration 


Alaska   77  103  0 

Arizona   236  169  0 

California   10,012  6,808  3,204 

Colorado   378  309  240 

Connecticut   1,435  512  273 

Florida   64  192  0 

Georgia   1,221  771  257 

Hawaii   281  450  168 

Illinois   4,634  3,921  891 

Indiana  ,   132  0  88 

Iowa   225  187  112 

Kansas   377  94  283 

Kentucky   660  355  253 

Louisiana   1,060  689  106 

Maine   64  96  64 

Maryland   2,188  978  230 

Massachusetts   3,100  1,653  2,480 

Michigan   5,694  2,928  976 

Minnesota   76  0  76 

Mississippi   1,442  370  123 

Missouri   3,402  1,492  1,014 

Montana   0  38  38 

Nebraska   0  0  0 

New  Hampshire   75  0  0 

New  Jersey   1,669  1,001  445 

New  Mexico   60  30  30 

New  York   17,310  12,694  2,596 

North  Carolina   2,833  3,305  531 

Ohio   8,483  3,059  3,894 

Oklahoma   173  0  103 

Oregon   751  326  326 

Pennsylvania   12,518  7,316  2,438 

Rhode  Island   251  50  0 

South  Dakota   0  0  36 

Tennessee   694  148  248 


'  Projected  from  AFDC  quality  control  estimates. 


76 


TABLE  21.-AFDC  CASES  IN  WHICH  AFDC  WORKER  HAS  NOT 
MADE  REQUIRED  REFERRAL  ACTION  TO  CHILD  SUPPORT 
AGENCY,  JULY-DECEMBER  1977-Continued 


Eligibility  factor  ^ 


Unwed  Sepa- 
State  mother    Desertion  ration 


Texas   226  301  0 

Utah   36  36  36 

Vermont...   152  76  342 

Washington   171  273  444 

West  Virginia   165  41  41 

Wyoming   14  14  14 


U.S.  total   82,339    50,785  22,400 


^  Projected  from  AFDC  quality  control  estimates. 

tABLE  22.— AVERAGE  NUMBER  OF  MONTHS  CASE  HAS  BEEN 
ON  AFDC  WHERE  THE  REQUIRED  AFDC  REFERRAL  TO  CHILD 
SUPPORT  AGENCY  HAS  NOT  BEEN  MADE,  JULY-DECEMBER 
1977 


Eligibility  factor  ^ 

Unwed  Sepa 
mother    Desertion  ration 


Alaska   40  11  0 

Arizona   91  37  0 

California   62  63  66 

Colorado   37  68  45 

Connecticut   56  68  88 

Florida   16  118  0 

Georgia   65  81  82 

Hawaii   25  67  48 

Illinois   65  51  32 

Indiana   72  0  39 

Iowa   23  43  121 

Kansas   66  53  106 

Kentucky   64  53  42 

Louisiana   57  65  103 

Maine   34  68  73 


^  Projected  from  AFDC  quality  control  estimates. 
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TABLE  22.-AVERAGE  NUMBER  OF  MONTHS  CASE  HAS  BEEN 
ON  AFDC  WHERE  THE  REQUIRED  AFDC  REFERRAL  TO  CHILD 
SUPPORT  AGENCY  HAS  NOT  BEEN  MADE,  JULY-DECEMBER 
1977— Continued 


Eligibility  factor ' 


Unwed 

Sepa- 

State 

mother 

Desertion 

ration 

Maryland  

  44 

60 

25 

44 

62 

73 

M  jph  in?>n 

36 

32 

25 

M  innp^nta 

78 

0 

76 

M  icQi^Qlnni 

58 

70 

57 

Missouri  

  70 

62 

50 

Montana 

0 

2 

11 

0 

0 

0 

Npw  HamnQhirp 

6 

0 

0 

Npw  Iptqpv/ 

39 

58 

49 

New  Mexico  

  44 

22 

114 

Npw  Ynrk 

64 

54 

80 

Nnrfh  riarnlina 

47 

78 

34 

Ohio 

53 

36 

38 

Oklahoma  

  94 

0 

18 

OrpQon 

40 

25 

67 

Pennsylvania  

  67 

69 

76 

Rhode  Island  

  68 

10 

0 

South  Dakota 

0 

0 

1 

Tennessee  

  57 

34 

51 

Texas  

  121 

51 

0 

Utah  

  6 

3 

10 

Vermont  

  68 

144 

59 

Washington  

  62 

100 

35 

West  Virginia  

  19 

21 

16 

Wyoming  

  1 

62 

0 

U.S.  total  

  58 

58 

58 

>  Projected  from  AFDC  quality  control  estimates. 
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F.  Other  Provisions  Relating  to  the  Social  Security  Act 

RELATIONSHIP  BETWEEN  SOCIAL  SECUKITY  AND  SSI  BENEFITS 

(Section  501  of  the  Bill) 

Present  law. — A  substantial  proportion  of  SSI  recipients  are  also 
eligible  for  ibenefits  under  the  old-age,  survivors,  and  disability  insur- 
ance program  under  title  II  of  the  Social  Security  Act.  The  proportion 
of  dual  eligibility  can  be  expected  to  increase  in  the  future  since  many 
of  those  who  are  now  ineligible  for  title  II  benefits  are  simply  so  old 
that  their  period  of  work  history  occurred  prior  to  the  time  that  social 
security  coverage  was  available.  The  number  of  SSI  recipients  who 
also  receive  title  II  benefits  is  shown  in  table  23. 

Though  the  two  programs  are  administered  by  the  same  agency,  it 
can  sometimes  happen  that  an  individual's  first  check  under  one  pro- 
gram will  be  delayed.  If  the  SSI  check  is  delayed,  retroactive  entitle- 
ment takes  into  account  the  amount  of  income  the  individual  had  from 
social  security.  However,  if  the  title  II  check  is  delayed,  a  windfall  to 
the  individual  can  occur  since  it  is  not  possible  to  retroactively  reduce 
his  SSI  benefit  beyond  the  beginning  of  the  current  quarter. 

Even  for  the  current  quarter,  court  decisions  require  the  Social 
Security  Administration  to  treat  the  erroneous  SSI  payments  as  over- 
payments which  cannot  be  collected  without  first  offering  the  recipient 
an  evidentiary  hearing. 

Committee  hill. — Under  the  committee  provision  the  statute  would 
be  amended  to  provide  that  an  individual's  entitlement  under  the  two 
titles  shall  be  considered  as  a  totality  so  that  payment  under  either 
program  shall  be  deemed  to  be  a  payment  under  the  other  if  that  is 
subsequently  found  to  be  appropriate.  Thus,  if  payment  under  title  II 
is  delayed  so  that  a  higher  payment  is  made  under  title  XVI,  the 
adjustment  made  in  the  case  of  any  individual  will  only  be  the  net 
difference  in  total  payment.  There  would,  of  course,  be  the  proper 
accounting  adjustments  to  assure  that  the  appropriate  amounts  were 
charged  to  the  general  fund  and  the  trust  funds  respectively.  Any 
appropriate  reimbursement  would  also  be  made  to  the  States  where 
State  supplementary  benefits  are  involved.  The  committee  expects  that 
the  Department  will  ensure  that  applicants  are  made  aware  this  ad- 
justment is  required  by  law  at  the  time  they  file  their  claims  for 
benefits. 
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TABLE  23.-NUMBER  AND  PERCENT  OF  PERSONS  RECEIVING 
FEDERALLY  ADMINISTERED  SSI  PAYMENTS  WHO  ALSO 
RECEIVE  SOCIAL  SECURITY  (OASDI)  BENEFITS,  BY  CATEGORY, 
SEPTEMBER  1978 


With  social  security  benefits 

Reason  for  eligibility 

Total 

Number 

Percent  of 
total 

Total  

4,231,049 

2,157,269 

52.1 

Aged  

Blind  and  disabled 

1,993,212 
2,238,311 

1,374,887 
782,382 

68.9 
34.9 

EXTENSIOX    OF   THE   TERM   OF   THE    NATIONAL   COMMISSION    ON  SOCIAL 

SECURITY 

(Section  502  of  the  Bill) 

Present  Jaw. — The  National  Commission  on  Social  Security  was 
established  by  the  Social  Security  Amendments  of  1977,  with  its 
members  jointly  appointed  by  the  President  and  Congress,  to  make  a 
broad-scale,  comprehensive  study  of  the  social  security  program, 
including  medicare.  The  study  will  include  the  fiscal  status  of  the 
trust  funds,  coverage,  adequacy  of  benefits,  possible  inequities,  alter- 
natives to  the  current  programs  and  to  the  method  of  financing  the 
system,  integration  of  the  social  security  system  with  private  retire- 
ment programs,  and  development  of  a  special  price  index  for  the 
elderly. 

Under  current  law,  the  terms  of  its  members  are  to  last  2  years, 
and  the  Commission  itself  will  expire  on  January  1,  1981. 

Additional  time  will  be  needed  to  closeout  the  work  of  the  Com- 
mission as  well  as  to  extend  the  terms  of  its  members  to  coincide 
with  the  expiration  date  of  the  Commission. 

Committee  MIL — The  committee  provision  would  extend  for  3 
months  the  expiration  date  of  the  National  Commission  on  Social 
Security  and  the  terms  of  its  members.  Under  the  committee  provision, 
the  Commission's  work  and  the  terms  of  its  members  would  end  on 
April  1, 1981. 

FREQUENCY  OF  FICA  DEPOSITS  FROM  STATE  AND  LOCAL  GOVERNMENTS 

(Section  503  of  the  Bill) 

Present  Zai^;.— Effective  January  1,  1951,  the  Social  Security  Act 
extended  social  security  coverage  to  State  and  local  government  em- 
ployees. Coverage  is  through  voluntary  agreements  between  the  Sec- 
retary of  HEW  and  the  individual  States.  The  act  provides  that  the 
regulations  of  the  Secretary  shall  be  designed  to  make  the  deposit 
requirements  imposed  on  States  the  same,  so  far  as  practicable,  as 
those  imposed  on  private  employers. 
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Eacli  State  deposits  the  combined  State  and  local  government  so- 
cial security  contributions  directly  with  the  Federal  Reserv^e  Bank  for 
transfer  to  the  trust  funds.  As  required  by  regulation,  each  State  de- 
posits contributions  and  files  wage  reports  of  covered  employees  with 
HEW  within  1  month  and  15  days  after  the  end  of  each  calendar  quar- 
ter. This  time  frame  was  requested  by  the  States  and  has  been  in  effect 
since  1959.  Before  1959,  the  States  were  required  to  file  wage  reports 
and  make  deposits  within  80  days  after  the  end  of  each  calendar 
quarter. 

Contributions  paid  by  workers  and  their  State  and  local  govern- 
ment employers  increased  from  about  $867,000  in  fiscal  year  1951  to 
over  $9.8  billion  in  fiscal  year  1977.  These  contributions  are  estimated 
to  increase  to  about  $15.7  billion  by  fiscal  year  1980. 

On  March  30.  1978,  the  Department  published  in  the  Federal  Reg- 
ister its  proposed  rulemaking  increasing  from  quarterly  to  monthly  the 
frequency  with  which  States  must  deposit  social  security  contributions 
on  wages  and  salaries  paid  to  covered  employees — the  so-called  15-15- 
15  method. 

By  allowing  the  States  to  make  quarterly  deposits  of  State  and  local 
contributions,  HEW  lost  about  $1.1  billion  in  interest  income  to  the 
trust  funds  from  19f)l  through  1979. 

HEW  considered  both  the  oral  and  written  comments  on  its  pro- 
posed rules  and,  as  a  result,  made  changes  which  require  that  the 
States  deposit  the  social  security  contributions  for  each  of  the  first 
2  months  of  a  calendar  quarter  bv  the  15th  day  after  each  month.  The 
contributions  for  the  third  month  of  the  quarter  will  not  be  due  until 
1  month  and  15  days  after  the  end  of  that  month — the  so-called  15- 
15-^5  method.  These  chanj^es  were  published  in  the  Federal  Register 
on  November  20.  1978,  and  are  to  become  effective  Julv  1,  1980. 

Committee  hill. — Tn  order  to  ease  the  transition  to  the  new  deposit- 
ing schedule,  the  committee  provision  requires  thnt  FTCA  deposits 
from  State  nnd  local  governments  will  be  due  30  days  after  the  end 
of  each  month.  The  provision  would  be  effective  beginning  July  1980. 
The  committee  recognizes  that,  in  some  instances,  the  thirtieth  dav 
following  the  end  of  a  month  would  fall  on  a  holiday  or  week  end. 
In  such  circumstances,  the  committee  intends  that  the  provision  be 
interpreted  to  require  that  any  necessary  payments  be  deposited  no 
later  than  the  preceding^  working  day  so  that  in  all  cases  the  overall 
30  day  limitation  would  not  be  exceeded. 

KLTOIBILTTY  OF  ALTEXS  FOR  SSI 

(Section  504  of  the  Bill) 

Present  law. — In  order  for  an  alien  to  be  eligible  for  supplemental 
security  income  payments  under  present  law  and  regulations,  he  must 
be  lawfully  admitted  for  permanent  residence  or  otherwise  perma- 
nently residing  in  the  United  States  "under  color  of  law."  The  latter 
category  refers  primarily  to  refugees  w^ho  enter  as  conditional  en- 
trants or  parolees.  An  alien  seeking  admission  to  the  United  States 
must  establish  that  he  is  not  likely  to  become  a  public  charge.  If  a  visa 
applicant  does  not  have  sufficient  resources  of  his  own,  a  U.S.  consular 
officer  may  require  assurance  from  a  resident  of  the  United  States  that 
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the  alien  will  be  supported.  In  addition,  the  Immigration  and  Nation- 
ality Act  provides  that  an  immigrant  who  becomes  a  "public  charge" 
within  5  years  of  his  entry  into  the  United  States  may  be  deported  if 
the  cause  of  his  becoming  a  "public  charge"  did  not  arise  subsequent 
to  his  entry.  However,  receipt  of  SSI  payments  does  not  constitute 
becoming  a  "public  charge"  under  present  court  interpretations  of  that 
term. 

There  have  been  complaints,  particularly  in  a  few  States,  that  legal 
aliens  liave  been  applying  for  and  receiving  welfare  benefits  within  a 
very  sliort  period  after  their  entry  into  the  country.  As  welfare  recipi- 
ents, these  aliens  are  also  generally  eligible  for  the  full  range  of  medic- 
aid benefits  offered  within  their  State. 

Under  the  SSI  statute,  legal  aliens  are  eligible  for  payments  within 
30  days  after  their  arrival  in  the  United  States. 

In  a  February  1978  report,  "Number  of  Newly  Arrived  Aliens  Who 
Receive  Supplemental  Security  Income  Needs  To  Be  Reduced,"  the 
General  Accounting  Office  estimated  that  about  214,000  aliens  receive 
SSI,  of  which  about  42,000  are  newly  arrived.  The  GAO  observed  in 
its  report  that  "The  public  charge  provisions  of  the  Immigration  and 
Nationality  Act  are  ineffective  in  screening  out  aged  (age  65  or  older) 
aliens  who  may  need  SSI  assistance  soon  after  arrival  in  the  United 
States.  We  estimate  that  34  percent  of  the  aged  aliens  who  entered  the 
United  States  during  fiscal  years  1973-75  were  receiving  SSI  at  the 
end  of  December  1976." 

Committee  hill. — The  committee  agrees  with  the  recommendation 
of  the  GAO  in  its  1978  report  that  there  should  be  a  residency  require- 
ment to  prevent  assistance  payments  to  newly  arrived  aliens.  The  com- 
mittee bill  would  require  an  alien  to  reside  in  the  United  States  for 
3  years  before  he  would  be  eligible  for  SSI.  The  provision  would 
not  apply  to  aliens  under  age  65  who  are  suffering  from  blindness  or 
disability  on  the  basis  of  conditions  which  arose  after  the  time  they 
were  admitted  to  the  United  States. 

DEMONSTRATION  AUTHORITY  TO  PROVmE  SERVICES  TO  THE 
TERMINALLY  ILL 

(Section  505  of  the  Bill) 

Present  law. — Under  present  law  there  is  a  5-month  waiting  period 
before  benefits  are  payable  under  the  disability  insurance  program. 
The  committee  has  heard  testimony  that  this  waiting  period  some- 
times constitutes  an  unreasonable  hardship  for  persons  who  are  suffer- 
ing from  a  terminal  illness,  and  that  it  should  not  apply  in  such  cases. 
The  committee  has  also  heard  testimony  that  it  is  difficult  to  justify 
waiving  the  waiting  period  for  the  terminally  ill,  while  continuing  to 
apply  it  for  other  disabled  individuals,  inasmuch  as  many  other  dis- 
abled workers  are  likely  to  have  similar  needs  for  income  during  the 
initial  months  of  disability.  In  a  memorandum  by  the  Office  of  the 
Actuary  of  the  Social  Security  Administration,  which  discusses  the 
difficulty  of  estimating  costs  of  this  kind  of  proposal,  it  is  observed 
that  "Due  to  the  difficulty  involved  in  predicting  whether  an  illness 
will  result  in  premature  death,  especially  within  a  limited  time  of  12 
months  or  less,  the  level  of  accuracy  of  determinations  of  terminal  ill- 
ness cannot  be  expected  to  be  very  good.  It  is  expected  that  many  per- 
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sons  will  be  found  reasonably  likely  to  die  within  12  months  of  onset 
who  will  in  fart  survive  the  year.  Similarly  many  persons  will  die 
within  12  months  of  onset  who  will  not  have  been  expected  to  do  so." 
The  actuary  estimates  that  the  long-rano^e  cost  to  the  disability  trust 
fund  for  the  proposal  would  be  .03  of  taxable  payroll. 

Committee  hill. — The  committee  believes  that  there  is  a  need  to  find 
ways  to  improve  assistance  for  persons  who  are  terminally  ill.  The 
committee  has  been  informed  that  the  Department  of  Health,  Educa- 
tion, and  Welfare  is  currently  undertaking:  a  demonstration  project 
through  the  Health  Care  Financing  Administration  to  determine  how 
best  to  provide  the  full  range  of  services  needed  by  persons  who  are 
terminally  ill.  The  committee  believes  that  it  is  appropriate  for  the 
Social  Security  Administration  to  participate  in  this  project,  and  has 
included  in  its  bill  a  provision  authorizing  up  to  $2  million  a  year  to 
be  used  by  SSA  for  the  purpose  of  studying  the  impact  on  the  termi- 
nally ill  of  provisions  of  the  disability  programs  administered  by  the 
Social  Security  Administration.  Tt  is  expected  by  the  committee  that 
this  demonstration  authority  and  the  resulting  reports  which  will  be 
made  on  demonsti'ation  projects  will  provide  the  information  neces- 
sary to  enable  the  committee  to  amend  the  Social  Security  Act  so  as  to 
provide  the  kinds  of  assistance  most  appropriate  for  individuals  who 
are  suffering  from  terminal  illnesses. 

W^ORK  TNCEXTTVE  AND  OTHER  DEMONSTRATK^X  PROJECTS  UNDER  THE  DIS- 
ABILITY INSURANCE  AND  SUPPLEMENTAL  SECURITY  INCOME  PROGRAMS 

,-        ,  (Section  506  of  the  Bill) 

Present  Iww. — Under  present  law,  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  has  no  authority  to  waive  requirements  under  titles 
II,  XVI  and  XVIII  of  the  Social  Security  Act  to  conduct  experi- 
mental or  demonstration  projects. 

C ommittee  hill. — The  connnittee  believes  that  there  is  great  need  to 
improve  the  operations  of  the  disability  insurance,  supplemental  se- 
curity income,  and  medicare  programs  as  they  relate  to  the  disabled. 
These  programs  may,  over  time,  affect  the  lives  of  nearly  every  indi- 
vidual and  fauiily  in  the  Nation.  It  is  highly  important,  therefore,  that 
they  be  administered  in  the  most  efficient  and  effective  way  possible. 

So  far  as  the  disability  insurance  program  is  concerned,  one  of  the 
areas  in  which  there  is  the  most  pressing  need  for  information  is  the 
area  of  how  to  encourage  disabled  individuals  to  remain  in  and  to  re- 
turn to  the  work  force.  Therefore,  the  committee  has  included  in  its 
bill  as  a  matter  of  high  priority  specific  authority  for  the  waiver  of 
certain  benefit  requirements  of  titles  II,  XVI,  and  XVIII  to  allow 
demonstration  projects  by  the  Social  Security  Administration  to  test 
ways  in  which  to  stimulate  a  return  to  work  by  disability  beneficiaries. 
The  bill  requires  SSA  to  report  to  the  Congress  on  its  findings  on  work 
incentives  by  January  1, 1988.  The  committee  bill  also  authorizes  waiv- 
ers in  the  case  of  other  disability  insu,rance  demonstration  projects 
which  SSA  may  wish  to  undertake,  such  as  study  of  the  effects  of 
lengthening  the  trial  work  period,  altering  the  24-month  waiting  period 
for  medicare  benefits,  altering  the  way  the  disability  program  is  admin- 
istered, earlier  referral  of  beneficiaries  for  rehabilitation,  and  greater- 
use  of  private  contractors,  employers  and  others  to  develop,  perform  or 
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otherwise  stimulate  new  forms  of  rehabilitation.  In  addition,  the  com- 
mittee bill  includes  authorization  for  waiver  of  requirements  under 
title  XYI  to  carry  out  experimental,  pilot,  or  demonstration  projects 
which  are  likely  to  assist  in  promotin<r  the  objectives  or  facilitate  the 
administratioji  of  the  SSI  program.  The  bill  provides  for  allocation  of 
costs  all  such  demonstration  projects  to  the  programs  to  which  the 
project  is  most  closely  related.  In  the  case  of  the  SSI  program,  the  Sec- 
retary is  authorized  to  reimburse  the  States  for  the  non-Federal  share 
of  payments  or  costs  for  which  the  State  would  not  otherwise  be  liable. 
A  final  report  on  the  projects  authorized  by  this  section  would  be  due 
five  years  from  enactment.  (The  committee  recognizes  that  some  ele- 
ments of  the  experimental  or  demonstration  projects  might  have  to 
remain  in  elTect  iDeyond  that  date  in  order  to  assure  the  validity  of  the 
research.) 

The  committee  bill  includes  a  provision  to  waive  certain  require- 
ments of  the  human  experimentation  statute,  but  to  require  that  the 
Secretary  in  reviewing  any  application  for  any  experimental,  pilot  or 
demonstration  project  pursuant  to  the  Social  Security  Act  would  take 
into  consideration  the  human  experimentation  law  and  regulations 
in  making  his  decision  on  whether  to  approve  the  application.  The 
committee  does  not  intend  that  this  provision  modify  the  requirements 
of  the  human  experimentation  statute  as  they  apply  to  direct  medical 
experimentation  with  actual  diagnosis  or  treatment  of  patients. 

TXCLrSIOX  IX  WACiES  OF  FICA  TAXES  PAID  BY  EMPLOYER 

(Section  507  of  the  bill) 

Present  law. — In  general,  employers  are  required  to  pay  an  employer 
social  security  tax  on  the  wages  they  pay  their  em})loyees  and  to 
withhold  from  those  wages  an  equal  employee  social  security  tax.  As 
an  alternative  to  this  procedure,  however,  present  law  allows  employers 
to  assume  responsibility  for  both  the  employer  and  employee  taxes 
instead  of  withholding  the  employee's  share  from  his  wages.  Under 
this  alternative  procedure,  the  payment  by  the  employer  of  the  em- 
ployee's social  security  tax  represents,  in  effect,  an  additional  amount 
of  compensation.  However,  existing  law  specifically  exempts  that 
amount  of  additional  compensation  from  social  security  taxes.  The 
net  effect  is  that,  for  a  given  level  of  total  compensation,  somewhat 
lower  social  security  taxes  would  be  payable  if  the  employer  pays  the 
employee  social  security  tax  instead  of  withholding  it  from  the  em- 
ployee's wages. 

Committee  hill. — The  committee  recognizes  that  the  provision  of  ex- 
isting law  has  proved  to  be  a  matter  of  some  convenience  in  certain 
employment  relationships,  particularly  when  relatively  small  amounts 
of  wages  are  involved  as  in  the  case  of  domestic  employment.  However, 
the  cornmittee  is  seriously  concerned  over  reports  that  there  may  be 
increasing  use  of  the  provision  as  a  means  of  tax  avoidance  involving 
more  substantial  wage  and  tax  payments  than  were  envisioned  when 
the  existing  law  provisions  were  originally  adopted.  The  committee 
has  been  advised  that  potential  losses  to  the  trust  funds  could  run 
mto  the  billions  of  dollars  if  the  use  of  this  provision  continues  to 
spread.  For  these  reasons,  the  committee  has  decided  to  modify  the 
provisions  of  existing  law  so  that  after  1980  any  amounts  of  employee 
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social  security  taxes  paid  by  an  employer  will  be  considered  to  con- 
stitute wages  and  will  therefore  be  subject  to  social  security  taxation. 
This  change  will  not  apply  in  the  case  of  payments  made  on  behalf 
of  domestic  employees. 

in.  Cost  Estimates  and  Actuarial  Data  Provided  by  the 
Administration 

ACTUARIAL  STATUS  OF  THE  DISABILITY  INSURANCE  TRUST  FUND  UNDER 

THE  BILL 

Short  term. — The  status  of  the  disability  insurance  trust  fund  was 
strengthened  substantially  by  the  Social  Security  Amendment  of  1977, 
which  increased  the  amount  of  tax  contributions  allocated  to  the  trust 
fund.  The  Social  Security  Administration's  current  estimates,  which 
are  based  on  the  Administration's  Mid-Session  Review  assumptions, 
indicate  that  the  disability  insurance  trust  fund  will  amount  to  $5,4 
billion  at  the  end  of  1979  and  that  it  will  grow  rapidly  during  the  fol- 
lowing 5  years,  reaching  $28.5  billion  by  the  end  of  19*84  under  present 
law.  The  projected  rapid  growth  of  the  DI  trust  fund  is  also  due,  in 
part,  to  a  significant  reduction  in  the  number  of  benefits  awarded  to 
disabled  workers  after  1977.  On  the  other  hand,  the  old-age  and  sur- 
vivors insurance  trust  fund  is  expected  to  continue  to  decline  during 
the  next  5  years,  largely  offsetting  the  rapid  growth  in  the  DI  trust 
fund. 

Estimates  of  the  operations  of  the  disability  insurance  trust  fund 
under  present  law  and  under  the  program  as  modified  by  the  committee 
bill  are  shown  in  tables  29  and  28  for  calendar  years  1978-84  and  fiscal 
years  1978-84,  respectively. 

Long  term. — On  a  long-term  basis,  the  situation  of  the  disability 
insurance  trust  fund  under  present  law  is  favorable.  The  1979  trust- 
ees' report  reflects  new  assumptions  of  substantially  reduced  disability 
incidence  rates  in  the  future  as  compared  with  those  assumed  in  earlier 
reports.  These  assumptions  reflect  the  improved  experience  since  1975 
and  particularly  in  1978.  The  reasons  for  this  improvement  are  not 
wholly  known. 

The  1978  trustees'  report  indicated  a  long-term  actuarial  balance 
of  —0.14  percent  of  taxable  payroll  in  the  disabilitv  insurance  pro- 
gram, but  the  more  favorable  assumptions  as  to  incidence  rates  in  the 
1979  report  chansred  this  to  +0.21  percent.  This  bill,  as  amended  by  the 
Senate  Finance  Committee,  provides  a  savings  of  0.14  percent  of  tax- 
able pavroll.  thereby  raising  the  actuarial  surplus  to  0.35  percent.  Al- 
though the  DI  program  is  therefore  in  an  actuarially  sound  condition, 
its  past  history  of  volatility  suggests  caution  in  making  any  precipi- 
tous changes  in  financing. 

The  bill  also  has  some  impact  on  the  old-age  and  survivors  insurance 
program.  The  actuarial  balance  for  that  program  would  be  reduced  by 
.01  percent  of  taxable  payroll  to  a  level  of  — 1.40. 

The  long-range  estimates  presented  in  this  section  are  based  on  the 
intermediate  assumptions  described  in  the  1979  Annual  Report  of  the 
Board  of  Trustees  of  the  Federal  Old-Age  and  Survivors  Insurance 
and  Disability  Insurance  Trust  Funds. 
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May  13,  1980.— Ordered  to  be  printed 


Mr.  Ullman,  from  the  committee  of  conference, 
submitted  the  following 


CONFERENCE  REPORT 

[To  accompany  H.R.  3236] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  Senate  to  the  bill  (H.R.  3236)  to 
amend  title  II  of  the  Social  Security  Act  to  provide  better  work  in- 
centives and  improved  accountability  in  the  disability  insurance 
program,  and  for  other  purposes,  having  met,  after  full  and  free 
conference,  have  agreed  to  recommend  and  do  recommend  to  their 
respective  Houses  as  follows: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  to  the  text  of  the  bill  and  agree  to  the  same  with  an 
amendment  as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate 
amendment  insert  the  following: 

That  this  Act  may  be  cited  as  the  "Social  Security  Disability 
Amendments  of  1980' \ 
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(1)  by  striking  out  ''except  as  provided  by  paragraph  (3)''  in 
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inserting  in  lieu  thereof  ''except  as  provided  by  paragraphs  (3) 
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TITLE  I— PROVISIONS  RELATING  TO 
DISABILITY  INSURANCE 


Limit  on  Family  Disability  Insurance  Benefits 
(Sec.  101) 

Present  law, — The  social  security  disability  insurance  program  (Dl) 
determines  the  amount  of  benefits  payable  based  on  an  individual's 
previous  earnings.  The  formula  for  determining  disability  benefits  is 
the  same  as  for  retirement  benefits.  The  benefit  level  is  arrived  at  by 
applying  a  formula  to  the  average  indexed  monthly  earnings  the  indi- 
vidual had  over  the  course  of  a  period  of  years  which  approximates 
the  number  of  years  in  which  he  could  reasonably  have  been  expected 
to  be  in  the  work  force.  For  a  retired  worker,  this  period  is  equal  to  the 
number  of  years  between  the  ages  of  21  and  62.  For  a  disabled  worker, 
the  number  of  years  of  earnings  to  be  averaged  ends  with  the  year 
before  he  became  disabled.  In  either  case,  the  resulting  averaging 
period  is  reduced  by  5. 

The  basic  benefit  amount  may  be  increased  if  the  worker  has  a 
spouse  or  dependent  children.  Benefits  for  the  spouse  are  payable  if 
the  spouse  is  over  age  62  or  if  the  spouse  is  caring  for  minor  or  disabled 
children.  Benefits  for  children  are  payable  if  they  are  under  age  18 
or  are  disabled  (as  a  result  of  a  disability  which  existed  in  childhood) 
or  if  they  are  full-time  students  over  age  18  but  under  age  22.  The  com- 
bined benefit  for  the  worker  and  all  dependents  is  limited  by  a  family 
maximum  provision  to  no  more  than  150  to  188  percent  of  the  worker's 
benefit  alone. 

Home  hill, — The  House  bill  limited  total  DI  family  benefits  to  the 
smaller  of  80  percent  of  the  worker's  average  indexed  monthly  earn- 
ings (AI]\IE)  or  150  percent  of  the  worker's  primary  insurance 
amount  (PIA).  Under  the  provision,  no  family  benefit  would  be  re- 
duced below  100  percent  of  the  worker's  primary  benefit.  The  limi- 
tation was  effective  with  respect  to  individuals  becoming  entitled  to 
benefits  on  or  after  January  1,  1980. 

SeTuite  UlL—T\iQ  Senate  bill  limited  total  DI  family  benefits  to  the 
smaller  of  85  percent  of  the  worker's  AIME  or  160  percent  of  the 
worker's  PIA.  As  under  the  House  bill,  no  family  benefit  would  be 
reduced  below  100  pei-cent  of  the  worker's  primary  benefit.  The  bill 
provided  for  the  same  effecti\'e  date  as  the  House  bill  except  the  limi- 
tation would  be  effective  only  with  respect  to  individuals  who  first 
became  entitled  to  benefits  on  or  after  January  1,  1980. 

Conference  agreement. — The  conferees  agreed  to  limit  DI  family 
benefits  to  the  smaller  of  85  percent  of  the  worker's  average  indexed 
monthly  earnings  (AIME),  as  in  the  Senate  bill,  or  150  percent  of 
the  worker's  primary  insurance  amount  (PIA),  as  in  the  House  bill. 
The  limitation  is  effective  only  with  respect  to  individuals  who  fii^st 
become  entitled  to  benefits  on  or  after  July  1, 1980. 

(45) 
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Reduction  in  Dropout  Years 

'         \  (Sec.  102) 

Present  laic. — Disabled  ^vorkeis  arc  allowed  to  exclude  up  to  5  years 
of  low  earnings  in  averaging  their  earnings.  However,  at  least  2  years 
of  earnings  must  be  used  in  the  benefit  computation. 

Home  hill. — The  House  provision  excluded  3^ears  of  low  earnings  in 
the  computation  of  disability  benefits  according  to  the  following 


schedule : 

Number  of 

Worker's  age  :  dropout  years 

Under  27   0 

27  through  31_—   1 

32  through  36   2 

37  through  41   3 

42  through  46   4 

47  and  over   5 


The  provision  also  allowed  workers  to  drop  out  additional  low  earn- 
ings years  if  in  those  years  the  worker  provided  principal  care  of  a 
child  under  age  6.  In  no  case  would  the  number  of  dropout  years 
exceed  5. 

Senate  hill. — The  Senate  bill  excluded  years  of  low  earnings  in  the 
computation  of  disability  benefits  according  to  the  following  schedule : 


Number  of 

Worker's  age  :  dropout  years 

Under  32^   1 

32  through  36   2 

37  through  41   3 

42  through  46   4 

47  and  over   5 


There  was  no  provision  for  allowing  additional  dropout  years  for 
child  care. 

Conference  agreement. — The  conferees  agreed  to  exclude  years  of 
low  earnings  in  the  computation  of  disability  benefits  according  to 
the  following  schedule  (as  in  the  House  bill)  : 


Number  of 

Worker's  age  :  dropout  years 

Under  27  „   0 

27  through  31   1 

32  through  36   2 

37  through  41   3 

42  through  46   4 

47  and  over  ,   5 


The  provision  also  would  allow  a  disabled  worker  to  drop  out  addi- 
tional years  from  the  computation  period  if  in  those  years  there  was  a 
child  (of  such  individual  or  his  or  her  spouse)  under  age  3  living  in  the 
same  household  substantially  throughout  each  such  year  and  the  dis- 
abled worker  did  not  engage  in  any  employment  in  each  such  year. 
Dropout  yeai'S  for  periods  of  childcare  would  be  piovided  only  to  the 
extent  that  the  combined  number  of  childcare  dropout  years  and  drop- 
out years  provided  under  the  regular  schedule  do  not  exceed  3. 

The  new  schedule  of  dropout  years  applies  to  disabled  workers 
who  -first  become  entitled  to  benefits  after  June  1980.  The  provision 
continues  to  apply  to  a  worker  until  his  death  unless  before  age  62  he 
ceases  to  be,  entitled  to  disability  benefits  for  12  continuous  months. 

The  provision  allowing  childcare  dropout  years  would  be  effective 
for  monthly  benefits  payable  for  months  after  June  30,  1981. 
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The  provision  in  present  law  which  requires  that  at  least  2  years  of 
earnings  be  used  in  the  benefit  computation  is  retained. 

Elimination  of  Second  Medicare  Waiting  Period 

(Sec.  103) 

Present  laio. — Beneficiaries  of  disability  insurance  (DI)  must  wait 
24  consecutive  months  after  becoming  entitled  to  benefits  to  become  eli- 
gible for  medicare.  If  a  beneficiary  loses  his  eligibility  and  then  be- 
comes disabled  again,  another  24 -consecutive-month  waiting  period  is 
required  before  medicare  coverage  is  resumed. 

aouse  hill. — The  House  provision  eliminated  the  requirement  that 
a  person  who  becomes  disabled  a  second  time  must  undergo  another  24- 
consecutive-month  waiting  period  after  becoming  reentitled  to  benefits 
before  medicare  coverage  is  available  to  him.  The  amendment  applied 
to  workers  becoming  disabled  again  within  60  months,  and  to  disabled 
widows  or  widowers  and  adults  disabled  since  childhood  becoming  dis- 
abled again  within  84  months. 

Senate  hill. — Same  as  House  bill. 

Conference  agreement. — The  conferees  accepted  the  provisions  of 
the  House  and  Senate  bills  and  agreed  that  the  provision  would  be 
effective  6  months  after  enactment. 

Extension  of  Medicare  for  an  Additional  36  Months 

(Sec.  104) 

Present  law. — Medicare  coverage  ends  when  disability  insurance 
benefits  cease. 

House  hill. — The  House  provision  extended  medicare  coverage  for 
an  additional  36  months  after  cash  benefits  cease  for  a  worker  who  is 
engaging  in  substantial  gainful  activity  but  has  not  medically  recov- 
ered. (The  first  12  months  of  the  36-month  period  was  part  of  the  new 
24-month  trial  work  period.  See  section  303.) 

Senate  hill. — Same  as  House  bill. 

Conference  agreement. — The  conferees  accepted  the  provisions  of 
the  House  and  Senate  bills  and  agreed  to  apply  the  new  provision  to 
disability  beneficiaries  whose  disabilities  have  not  been  determined  to 
have  ceased  prior  to  the  6th  month  after  enactment. 

Funding  for  Vocational  Rehabilitation  Services  for  Disabled 

Individuals 

Present  laio. — Reimbursement  from  social  security  trust  funds  is  now 
provided  to  State  vocational  rehabilitation  agencies  for  the  cost  of 
vocational  rehabilitation  services  furnished  to  disability  insurance 
beneficiaries.  The  purpose  of  the  payment  is  to  accrue  savings  to  the 
trust  funds  as  a  result  of  rehabilitating  the  maximum  number  of  bene- 
ficiaries into  productive  activity.  The  total  amount  of  the  funds  that 
may  be  made  available  for  such  reimbursement  may  not,  in  any  year, 
exceed  11^  percent  of  the  social  security  disability  benefits  paid  in  the 
previous  year. 

House  hill. — Eft'ective  for  fiscal  1982,  the  House  bill  eliminated  trust 
fund  financing  for  rehabilitation  services  but  provided  trust  fund  ro- 
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imbursement  for  the  Federal  share  (80%)  to  the  General  Fund  of  the 
U.S.  Treasury  and  to  tiie  States  for  twice  the  State  share  (20%  X  2) 
of  rehabilitation  services  which  result  in  the  performance  by  a  re- 
habilitated individual  of  substantial  gainful  activity  (SGA)  for  a  con- 
tinuous period  of  12  months  or  which  result  in  employment  for  12 
consecutive  months  in  a  sheltered  workshop.  It  directed  tiie  Secretary 
of  HHS  to  study  alternative  methods  of  providing  and  financing  the 
costs  of  rehabilitation  services  to  disabled  benehciaries  in  order  to  real- 
ize maximum  savings  to  the  trust  funds  and  to  submit  a  report  with 
recommendations  to  the  President  and  the  Congress  by  January  1, 1980. 

Seimte  hill. — The  Senate  bill  made  no  change  from  present  law. 

Conference  agreement, — The  conferees  agreed  not  to  change  the 
provisions  of  present  law. 

The  conferees  anticipate  that  the  new  method  of  allocating  trust 
fund  money  to  the  States  for  rehabilitation  of  social  security  clients 
which  was  recently  adopted  administratively  will  continue  and  be 
intensified  in  the  future.  This  method  generally  allocates  the  ti-ust 
fund  money  based  on  the  relative  number  of  social  security  benefici- 
aries each  State  rehabilitates  with  earnings  at  the  substantial  gainful 
activity  (SGA)  level,  provided  that  no  State  loses  more  than  %  of  its 
previous  year's  funding.  Currently,  rehabilitation  is  considered  to  have 
been  achieved  when  the  client  has  been  employed  for  two  months.  The 
managei^  expect  that  the  measure  of  success,  i.e.,  rehabilitation  at  the 
SGA  level,  will  be  modified  as  soon  as  administratively  feasible  so  that 
the  allocation  formula  will  be  based  on  the  State's  relative  share  of  the 
total  number  of  social  security  clients  employed  as  a  result  of  rehabili- 
tation for  no  less  than  6  months  (although  not  necessarily  consecutive) 
with  earnings  at  the  SGA  level  throughout  the  period.  Furthermore, 
the  managers  expect  that  steps  will  be  taken  to  develop  procedures 
which  will  eventually  result  in  the  allocation  being  based  on  the  State's 
relative  share  of  total  benefit  teraiinations  brought  about  by  vocational 
rehabilitation  services.  The  conferees  instruct  tlie  Social  Security  Ad- 
ministration and  the  Rehabilitation  Services  Administration  (recently 
transferred  to  the  Department  of  Education)  to  continue  to  explore 
the  possibility  of  developing  more  timely  and  effective  methods  of 
measuring  performance  in  trust  fund  rehabilitations.  The  results  of 
these  efforts  should  be  promptly  communicated  to  the  Ways  and 
Means  and  Finance  Committees. 


TITLE  II— PROVISIONS  RELATING  TO  DISABIL- 
ITY  BENEFITS  UNDER  THE  SSI  PROGRAM 


Benefits  for  Individuals  Who  Engage  In  Employment  Activity 

(8ec.  201) 

Present  law. — Under  present  law,  an  individual  may  qualify  for 
8SI  disability  payments  only  if  and  for  so  long  as  he  ''is  unable  to 
engage  in  any  substantial  gainful  activity  by  reason  of  any  medically 
determinable  physical  or  mental  impairment  which  can  be  expected 
to  result  in  deatli  or  which  has  lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than  twelve  months/'  The  Secretary  of 
Health  and  Ilumaii  Serxices  is  required  to  prescribe  the  criteria  for 
determining  when  services  performed  or  earnings  derived  from  em- 
ployment demonstrate  an  individual's  ability  to  engage  in  substantial 
gainful  activity  (SGA).  At  the  present  time,  the  level  of  earnings 
established  by  the  Secretary  for  determining  whether  an  individual  is 
engaging  in  SGA  is  $300  a  month.  An  individual  who  in  fact  has  earn- 
ings above  this  level  (1)  cannot  become  eligible  for  SSI  disability  and 
(2),  if  already  eligible,  will  (after  a  9-month  trial  work  period)  cease 
to  be  eligible. 

Senate  hUL — The  Senate  bill  included  an  amendment  which,  on  a 
demonstration  basis,  provided  that  a  disabled  recipient  who  loses  his 
eligibility  for  regular  SSI  benefits  because  of  performance  of  SGA 
would  become  eligible  for  a  special  benefit  status,  which  would  entitle 
him  to  cash  benefits  equivalent  to  those  he  would  be  entitled  to  receive 
under  the  regular  SSI  program.  Persons  who  receive  these  special 
benefits  would  be  eligible  for  medicaid  and  social  services  on  the  same 
basis  as  regular  SSI  recipients.  States  would  have  the  option  of  supple- 
menting the  special  Federal  benefits.  When  the  individual's  earnings 
exceeded  the  amount  which  would  cause  the  Federal  SSI  payment  to 
be  reduced  to  zero,  the  special  benefit  status  would  be  terminated  and 
the  individual  would  not  thereafter  be  eligible  for  any  Federal  SSI 
benefits  or  Federal  cash  benefits  under  the  special  benefits  status  unless 
he  could  reestablish  his  eligibility  for  SSI,  which  would  include  meet- 
ing the  SGA  limitation. 

When  a  disabled  SSI  recipient's  earnings  rise  to  the  point  that  he 
no  longer  qualifies  for  Federal  SSI  benefits.  State  supplementary 
payments  or  the  special  benefit  status,  he  would  nevertheless  continue 
to  retain  eligibility  for  medicaid  and  social  services  as  though  he  were 
an  SSI  recipient  if  the  Secretary  found  (1)  that  termination  of  eligi- 
bility for  these  benefits  would  seriously  inhibit  the  individual's  ability 
to  continue  his  employment,  and  (2)  the  individual's  earnings  were  not 
sufficient  to  allow  him  to  provide  for  himself  a  reasonable  equivalent  of 
the  cash  and  other  benefits  that  would  be  available  to  him  in  the  absence 
of  earnings.  The  provision  allowing  continuation  of  eligibility  for  med- 

(49) 
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icaid  and  social  services  for  persons  whose  earnings  make  them  ineligi- 
ble for  cash  benefits  would  also  apply  to  SSI  recipients  who  are  blind. 

Tlie  Senate  provisions  would  be  effective  for  3  years,  during  which 
tlie  Department  would  be  required  to  provide  for  a  separate  account- 
ing of  funds  expended  under  this  provision. 

Conference  agreeme/nf. — The  conference  agreement  follows  the  Sen- 
ate bill  eji'ective  January  1,  1981  with  the  addition  of  a  pilot  program 
under  which  States  could  provide  medical  and  social  services  to  ceilain 
persons  witli  severe  iuipairments  whose  earnings  exceed  the  substantial 
gainful  activity  limits  and  who  are  not  receiving  SSI,  special  benefits, 
or  medicaid. 

Under  this  pilot  program,  for  the  purpose  of  assisting  States  in  pro- 
viding medical  or  social  services  to  certain  severely  handicapped  per- 
sons, $18  million  in  Federal  funds  would  be  available  to  States  on  an 
entitlement  basis  for  a  3-year  period  beginning  September  1,  1981. 
$6  million  would  be  available  to  States  through  the  end  of  fiscal  1982. 
An  additional  $6  million  would  be  available  for  each  of  the  tAvo  follow- 
ing fiscal  years.  Fimds  that  are  not  used  during  each  of  the  first  two 
years  could  be  carried  forward  by  the  State. 

Funds  would  be  allocated  among  the  States  in  proportion  to  the 
number  of  disabled  SSI  recipients  aofcd  18  to  65.  Prior  to  the  stai-t 
of  each  fiscal  year,  each  State  that  does  not  intend  to  use  its  alloca- 
tion Avould  so  cei'tify  to  the  Secretary  of  Health  and  Human  Sei-^aces. 
If  a  State  certifies  that  it  will  not  use  all  or  some  portion  of  its  funds 
for  any  fiscal  year  or  years,  its  allocation  (or  the  unused  portion  there- 
of) for  the  period  covered  by  the  certification  will  be  reallocated  by  the 
SecretaiT  of  HHS  among  States  participating  in  the  program  that  can 
make  use  of  additional  funds. 

From  the  allocated  funds,  the  Secretary  of  HHS  would  pay  each 
State  75  percent  of  the  costs  of  operating  an  approved  plan  for  provid- 
ing medical  and  social  services  to  severely  handicapped  individuals 
who  have  earnings  in  excess  of  the  substantial  gainful  activity  limits 
and  are  not  receiving  SSI,  special  benefits  or  medicaid,  if  the  State 
determines : 

(1)  that  the  absence  of  these  benefits  would  significantly  inhibit 
the  individual's  ability  to  continue  his  employment ;  and 

(2)  that  the  individual's  earnings  are  not  sufficient  to  allow  him 
to  provide  for  himself  a  reasonable  equivalent  of  the  cash  atid 
other  benefits  (SSI,  medicaid  and  title  XX)  that  would  be  avail- 
able to  him  in  the  absence  of  those  earnings. 

(It  is  not  intended  that  States  would  require  an  individual  to  obtain 
a  determination  as  to  the  level  of  or  potential  eligibility  for  benefits 
which  might  be  payable  under  the  SSI,  medicaid,  and  title  XX  pro- 
grams in  the  absence  of  his  earnings.  Rather  it  is  intended  that  each 
participating  State  would  use  generally  available  information  concern- 
ing the  benefits  provided  in  that  State  under  these  programs  to  estab- 
lish reasonable  income  limits  to  carry  out  this  criterion.) 

The  State  plan  would  have  to  include  (1)  a  statement  of  intent  to 
participate  in  the  program ;  (2)  a  designation  of  the  agency  to  admin- 
ister the  program:  (3)  a  description  of  the  eliofibility  criteria  which 
the  State  will  apply  and  the  procedures  for  determining  eligibility 
(which  may  not  involve  use  of  the  Disability  Determination  Service 
which  makes  disability  determinations  for  the  DI  and  SSI  programs 
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unless  it  is  not  feasible  to  use  any  other  agency  for  the  pilot  program )  ; 
and  (4)  a  description  of  the  services  which  the  State  intends  to  provide 
under  the  program.  The  State  may  submit  a  separate  State  plan  or  it 
may  incorporate  this  plan  as  an  amendment  to  its  State  administrative 
plan  submitted  to  HHS  under  title  XX.  Under  the  pilot  program, 
States  could  provide  medical  and  social  services  through  their  medicaid 
and  social  services  programs  (not  limited  by  eligibility  criteria  and 
scope  of  services  under  titles  XIX  and  XX)  but  would  receive  Federal 
matching  for  those  services  under  this  provision  rather  than  under  title 
XIX  or  title  XX.  States  could  also  provide  services  through  some 
other  mechanism  if  they  found  it  appropriate. 

States  would  be  required  to  provide  a  report  to  HHS  addressing 
the  operation  and  results,  emphasizing  the  work  incentive  eifects,  of 
the  pilot  program.  On  the  basis  of  State  reports,  HHS  would  be  re- 
quired to  report  to  the  Congress.  The  report  would  be  due  not  later 
than  October  1,  1983 ;  and  should  include,  but  not  necessarily  be  lim- 
ited to,  relevant  demographic  information,  earnings,  employment  in- 
formation, and  primary  impairments  of  the  individuals  who  received 
services  under  the  pilot  program,  and  the  types  of  services  they  re- 
ceived. HHS  would  be  required  to  publish  final  regulations  to  imple- 
ment this  program  no  later  than  nine  months  after  the  date  of 
enactment. 

Employment  in  Sheltered  Workshops 

(Sec.  202) 

Present  law. — Under  present  law,  income  from  activity  in  a  shel- 
tered workshop  that  is  part  of  an  active  rehabilitation  program  are 
not  considered  earned  income  for  purposes  of  determining  SSI  pay- 
ments, and  therefore  do  not  qualify  for  the  earned  income  disregards 
($65  a  month  plus      of  additional  earnings). 

Senate  hill. — The  Senate  bill  provided  that  remunerations  received 
in  sheltered  workshops  and  work  activities  centers  would  be  considered 
earned  income  and  therefore  qualify  for  the  earned  income  disre- 
gards. 

Conference  agreement. — The  conference  agreement  follows  the 
Senate  bill  and  the  provision  would  l)e  effective  October  1980. 

Deeming  of  Parents'  Income  to  Disabled  or  Blind  Children 

(Sec.  203) 

Present  lato. — Present  law  requires  that  the  parents'  income  and 
resources  be  deemed  to  a  blind  or  disabled  child  who  lives  in  the  house- 
hold with  them  and  who  is  under  age  18  in  determining  the  child's 
eligibility  for  SSI,  or  under  21  in  the  case  of  an  individual  who  is  in 
school  or  a  training  program. 

Senate  hill. — lender  the  Senate  bill,  the  deeming  of  parents'  income 
and  resources  would  be  limited  to  disabled  or  blind  children  under 
age  18,  w^iether  or  not  the  person  is  in  school  or  training.  Children 
receiving  SSI  who,  on  the  effective  date  of  the  provision,  are  age  18 
to  21  would  be  protected  against  loss  of  benefits  due  to  this  change. 

Conference  agreement. — The  conference  agreement  follows  the 
Senate  bill  and  the  provision  would  be  effective  October  1980. 


TITLE  III— PROVISIONS  AFFECTING  DISABILITY 
RECIPIENTS  UNDER  OASDI  AND  SSI  PRO- 
GRAMS;  ADMINISTRATIVE  PROVISIONS 

Termination  of  Benefits  for  Persons  in  Vocational 
Rehabilitation  Programs 

(Sec.  301) 

Present  law. — Under  present  law  an  individual  is  not  entitled  to 
DI  and  SSI  benefits  after  he  has  medically  i^overed,  regardless  of 
whether  he  has  completed  the  program  of  vocational  rehabilitation  in 
which  he  has  been  enrolled. 

Home  hill. — The  House  bill  provided  that  DI  benefits  will  continue 
after  medical  recovery  for  persons  in  approved  vocational  rehabilita- 
tion pla'ns  or  programs,  if  the  Commissioner  of  Social  Security  deter- 
mines that  continuing  in  those  plans  or  programs  will  increase  the 
probability  of  beneficiaries  going  off  the  rolls  permanently. 

Senate  hill. — The  Senate  bill  included  the  same  provision  for  SSI 
and  DI  beneficiaries  except  that  the  Secretaiy,  rather  than  the  Com- 
missioner, would  make  the  determination  as  to  whether  benefits  should 
be  continued. 

Conference  agreement. — The  conference  agreeme'nt  accepts  the  Sen- 
ate extension  of  the  provision  to  SSI  beneficiaries,  but  adopts  the 
House  provision  that  the  Commissioner  will  make  the  determination 
that  benefits  should  be  continued. 

The  conference  committee  wishes  to  make  clear  that  it  expects  that, 
in  most  cases,  medical  cessation  of  disability  will  result  in  the  termina- 
tion of  benefits,  as  now  occurs  in  all  cases.  The  conferees  are  concerned 
that  under  present  vocational  rehabilitation  procedures  many  individ- 
uals have  been  permitted  to  enter  approved  programs  even  when  there 
is  a  reasonable  expectation  of  medical  recovery  before  the  termination 
of  the  program.  (This  is  demonstrated  by  the  fact  that  an  increasing 
number  of  individuals  have  been  terminated  from  the  benefit  rolls 
while  paiticipating  in  a  State  approved  vocational  rehabilitation  pro- 
giam  who  were  at  the  time  of  enrollment  in  the  program  diaried  for 
reexamination  on  the  basis  of  the  time-limited  nature  of  their  medi- 
cal impairment.)  It  is  not  the  intent  of  this  provision  to  continue  bene- 
fits in  these  cases.  It  is  the  intent  of  the  provision  to  consider  only  those 
exceptional  cases  where  the  disabled  beneficiarv  is  not  expected  at  the 
beginning  of  the  program  to  recover  medically  before  the  end  of  the 
program,  but  he  or  she  does  recover  and  is  no  longer  considered  dis- 
abled within  the  meaning  of  the  Social  Securitv  Act.  although  some 
residual  functional  limitation  still  remains. 

The  ])iwision  is  effective  f>  months  after  ennctment. 
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Treatment  of  Extraordinary  Work  Expenses 

(Sec.  302) 

Present  law. — Regulations  issued  under  present  law  provide  that, 
in  determining  whether  an  individual  is  performing  substantial  gain- 
ful activity  ( :?GA) .  extraordinary  expenses  incurred  by  the  individual 
in  connection  with  his  employment,  and  because  of  liis  impairment,  are 
to  be  deducted  to  the  extent  that  such  expense^^  exceed  what  his  ex- 
penses would  be  if  he  wei-e  not  impaired.  Kegulations  specify  that  ex- 
penses for  medication  or  equipment  which  the  individual  requires  to 
enable  him  to  carry  out  his  normal  daily  functions  may  not  be  con- 
sidered work  related,  and  may  not  be  deducted  even  if  they  are  q.}<c> 
essential  t-o  the  individual's  employment. 

House  1)111. — For  purposes  of  DI,  the  House  bill  provided  for  a  de- 
duction from  earnings  of  costs  to  the  individual  of  extraordinary  im- 
pairment-related work  expenses,  attendant  care  costs,  and  the  cost  of 
medical  devices,  equipment,  and  drugs  and  services  (necessary  to  con- 
trol an  impairment)  for  purposes  of  determining  whether  an  individ- 
ual is  engaging  in  substantial  gainful  activity,  regardless  of  whether 
these  items  are  also  needed  to  enable  him  to  carry  out  his  normal  daily 
functions. 

Senate  hill. — The  Senate  bill  included  the  same  provision,  but  also 
provided  that  the  deduction  would  apply  even  where  the  individual 
does  not  pay  the  cost  of  the  impairment -related  work  expenses  (i.e. 
where  the  cost  is  paid  by  a  third  paity).  The  bill  added  language  giv- 
ing the  Secretary  the  authority  to  specify  in  regulations  the  type  of 
care,  services,  and  items  that  may  be  deducted,  atid  provided  that  the 
amounts  to  be  deducted  shall  be  subject  to  such  reasonable  limits  as 
the  Secretarv  mav  prescribe.  It  also  made  the  provision  applicable  to 
SSI. 

Conference  agreement. — The  conferees  adopted  the  Senate  provi- 
sion, but  agreed  that,  for  both  programs,  the  disregard  will  be  applied 
only  where  the  individual  paid  the  cost  of  the  impairment  related  ex- 
pense. In  addition,  impairment  i-elated  work  expenses  would  be  disre- 
garded in  determiriing  the  monthly  SSI  payment  of  a  disabled  SSI 
recipient.  It  is  the  intent  of  the  conferees  that  the  regulations  devel- 
oped by  the  Secretary  to  carry  out  these  provisions  shall  apply  in  a 
uniform  manner  to  the  detennination  of  the  amounts  which  may  be 
deducted  in  both  the  DI  and  SSI  programs.  Tlie  provision  is  effective 
six  months  after  enactment. 

Extension  of  the  Trial  Work  Period— Reentitlement  to  Benefits 

(Sec.  303) 

Pre^sent  law. — Under  the  DI  and  SSI  programs,  when  an  individual 
completes  a  9-month  trial  work  period,  and  then  in  a  subsequent 
month  performs  work  constituting  substantial  gainful  activity 
(SGA).  his  benefits  are  terminated.  He  obtains  benefits  for  the  first 
month  in  which  he  performs  SGA  (after  the  trial  work  period  has 
ended)  and  for  the  2  montlis  immediately  following.  Under  the  DI 
progi'am,  widows  and  widowers  are  not  entitled  to  a  trial  work  period. 
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House  hill. — The  House  bill,  in  effect,  extended  the  trial  work  period 
under  the  DI  program  to  24  months.  In  the  last  12  months  of  the 
24-month  period  an  individual  who  was  performing  substantial  gain- 
ful activity  immediately  following  the  9-month  trial  work  period 
would  not  receive  cash  benefits  while  engaging  in  substantial  work  ac- 
tivity, but  would  automatically  be  reinstated  to  active  benefit  status  if 
earnings  fall  below  the  SGA  level. 

The  bill  also  provided  that  the  same  trial  work  period  would  be 
applicable  to  disabled  widows  and  widowers  (w^ho  are  not  permitted 
a  trial  work  period  at  all  under  existing  law) . 

Senate  hill. — The  Senate  bill  was  the  same  as  the  House  bill  with 
technical  language  changes,  and  also  made  the  provision  generally 
applicable  to  the  SSI  program. 

Conference  agreement. — The  conference  accepted  the  provisions  of 
the  Senate  bill,  and  agreed  that  the  provision  would  be  effective  with 
respect  to  individuals  whose  disabilities  have  not  been  found  to  have 
terminated  before  the  sixth  month  after  enactment. 

Administration  by  State  Agencies 

(Sec.  304  (a)  (b)  (e)  (f)  and  (h)) 

Present  law. — Present  law  provides  for  disability  determinations  to 
be  performed  by  State  agencies  under  an  agreement  negotiated  by  the 
State  and  the  Secretary  of  HHS.  Unlike  the  grant-in-aid  programs, 
the  relationship  is  contractual  and  State  laws  and  practices  are  con- 
trolling with  regard  to  many  administrative  aspects.  State  agencies 
make  the  determinations  based  on  guidelines  provided  by  the  Depart- 
ment and  the  costs  of  making  the  determinations  are  paid  from  the 
disability  trust  fund  in  the  case  of  DI  claimants,  or  from  general  reve- 
nues in  the  case  of  SSI  claimants,  by  way  of  advancements  of  funds  or 
reimbursements  to  the  contracting  State  agency.  Present  agreements 
allow  both  the  State  and  the  Secretary  to  terminate  the  agreement. 
The  States  generally  may  terminate  Avith  12  months'  notice  and  the 
Secretary  may  terminate  if  he  finds  the  State  has  not  complied  sub- 
stantially with  any  provision  of  the  agreement. 

House  hill. — The  House  bill  required  that  disability  determinations 
be  made  by  State  agencies  according  to  regulations  or  other  written 
guidelines  of  the  Secretary.  It  also  required  the  Secretary  to  issue 
regulations  specifying,  in  such  detail  as  he  deemed  appropriate,  per- 
formance standards  and  administrative  requirements  and  procedures 
to  be  followed  in  performing  the  disability  determination  function  "in 
order  to  assure  effective  and  uniform  administration  of  the  disability 
insurance  program  throughout  the  United  States."  Certain  opera- 
tional areas  were  cited  as  "examples"  of  what  the  regulations  may 
specify. 

The  bill  also  provided  that  if  the  Secretary  found  that  a  State 
agency  is  substantially  failing  to  make  disability  determinations  con- 
sistent with  his  regulations,  the  Secretary  shall,  not  earlier  than  180 
days  following  his  findings,  terminate  State  administration  and  make 
the  determinations  himself.  In  cases  of  termination  by  the  State,  the 
State  would  be  required  to  continue  to  make  disability  determina- 
tions for  not  less  than  180  days  after  notifying  the  Secretary  of  its 


55 


intent  to  terminate.  Thereafter,  the  Secretary  would  be  required  to 
make  the  determinations. 

Senate  hill. — The  Senate  bill  was  the  same  as  the  House  bill,  except 
that  it : 

(1)  Deleted  as  an  example  of  the  kinds  of  matters  which  the 
Secretary's  regulations  may  cover:  "any  other  rules  designed  to 
facilitate  or  control  or  assure  the  equity  and  uniformity  of  the 
State's  disability  decision." 

(2)  Added  language  specifying  that  "Nothing  in  this  section 
shall  be  construed  to  authorize  the  Secretary  to  take  any  action 
except  pursuant  to  law  or  to  regulations  promulgated  pursuant 
to  law." 

Confererwe  agreement. — The  conference  agreement  follows  the 
Senate  bill.  The  conference  committee  deleted  the  catch-all  phrase 
of  "any  other  rules  designed  to  facilitate,  or  control,  or  assure  the 
equity  and  uniformity  of  the  State's  disability  determinations"  as 
providing  vague  and  unnecessary  authority.  The  conference  agree- 
ment provides  that  these  changes  will  be  effective  beginning  with  the 
12th  month  following  the  month  in  which  the  bill  is  enacted.  Any  State 
that  has  an  agreement  on  the  effective  date  of  the  amendment  will  be 
deemed  to  have  given  affirmative  notice  of  wishing  to  make  disability 
determinations  under  the  regulations.  Thereafter,  it  may  give  notice 
of  termination  which  shall  be  effective  no  earlier  than  180  days  after 
the  notice  is  given. 

Protection  of  State  Employees 


(Sec.  304  (b)  and  (i)) 

Present  law. — Under  provisions  of  the  Federal  Personnel  Manual, 
when  the  Federal  Government  takes  over  a  function  being  carried  out 
by  a  State,  the  Federal  agency  at  its  discretion  may  retain  the  State 
employees  in  their  positions. 

House  hill. — The  House  bill  required  the  Secretary  to  submit  to 
the  Committee  on  Ways  and  Means  and  the  Committee  on  Finance 
by  January  1,  1980,  a  detailed  plan  on  how  he  expected  to  assume  the 
functions  of  a  State  disability  determination  unit  when  this  became 
necessary.  The  bill  further  provided  that  the  plan  should  assume 
the  uninterrupted  operation  of  the  disability  determination  function 
and  the  utilization  of  the  best  qualified  personnel  to  carry  out  that 
function.  If  any  amendment  of  Federal  law  or  regulation  was  required 
to  cany  out  such  plan,  a  recommendation  for  such  amendment  was  to 
be  included  in  the  plan  for  action,  or  for  submittal  by  such  committees, 
with  appT'opriate  recommendations  to  the  committees  having  jurisdic- 
tion over  the  Federal  civil  service  and  retirement  laws. 

Senate  hill. — The  Senate  bill  was  the  same  as  the  House  bill  except 
that  it  delayed  the  report  by  the  Secretary  to  July  1, 1980,  and  required 
a  report  to  Congress  rather  than  to  the  Committees  on  Ways  and  Means 
and  Finance.  Also  it  added  a  requirement  that  if  the  Secretary  assumes 
the  disability  determination  function  he  must  assure  preference  to 
State  agency  employees  who  are  capable  of  performing  duties  in  the 
disability  determination  process  over  any  other  individual  in  filling 
new  Federal  positions. 
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In  addition,  the  Secretary  would  be  prohibited  from  assuming  the 
State  functions  until  the  Secretary  of  Labor  determined  that,  with 
respect  to  any  displaced  State  employees  who  were  not  hired  by  the 
Secretary,  the  State  had  made  "fair  and  equitable  arrangements  to 
protect  the  interests  of  employees  so  displaced."  The  protective  ar- 
rangements would  have  to  include  only  those  provisions  provided 
under  all  applicable  Federal,  State,  and  local  statutes,  including  the 
preservation  of  rights  and  benefits  (including  continuation  of  pension 
rights  and  benefits)  under  existing  collective-bargaining  agreements, 
the  continuation  of  collective-bargaining  rights,  the  assignment  of 
alfected  employees  to  other  jobs  or  to  retraining  programs,  the  protec- 
tion of  individuals  against  a  worsening  of  their  positions  with  respect 
to  employment,  the  protection  of  health  benefits  and  other  fringe 
benefits,  and  the  provision  of  severance  pay. 

Conference  agreement. — The  conference  agreement  follows  the  Sen- 
ate bill  except  that  the  Secretary  would  not  be  required  to  provide  a 
hiring  preference  to  the  administrator,  deputy  administrator,  or 
assistant  administrator  (or  comparable  position)  in  the  event  that 
the  Secretary  found  it  necessary  to  assume  the  functions  of  a  State 
agency.  Although  he  would  not  be  required  to  provide  a  preference 
to  persons  in  those  positions,  he  could  do  so  if  he  determines  that  such 
action  is  appropriate.  The  effective  date  is  the  same  as  for  the  provision 
for  administration  of  State  agencies. 

Federal  Review  of  State  Agency  Decisions — Reversal  of 

Decisions 

(Sec.  304(c)) 

Present  law. — Under  current  administrative  procedures  of  the  So- 
cial Security  Administration,  approximately  5  percent  of  initial  dis- 
ability claims  adjudicated  by  the  State  disability  determination  units 
are  reviewed  by  Federal  examiners.  This  review  occurs  after  the  bene- 
fit has  been  awarded,  i.e.,  it  is  a  postad judicative  review.  This  is  on  a 
sample  basis  and  varies  from  2  percent  in  the  larger  States  to  25  per- 
cent in  the  smaller  States. 

The  Secretary  has  authority  to  reverse  favorable  decisions  with  re- 
spect to  DI  beneficiaries.  He  may  reverse  both  favorable  and  unfavor- 
able decisions  in  SSL 

Home  Mil. — The  House  bill  required  Federal  pread judicative  re- 
view of  DI  allowances  according  to  the  following  schedule : 

Minimum 


percent 

Decisions  made  in  fiscal  year  :  reviewed 

1980   -   15 

1981   35 

1982  and  thereafter   65 


Senate  Mil. — The  Federal  review  of  State  agency  decisions  was  to 
include  both  allowances  and  denials,  according  to  the  following 
schedule : 

Minimum 


percent 

Decisions  made  in  fiscal  year  :  reviewed 

1981   15 

1982    35 

Thereafter   05 
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The  Secretary  would  be  given  the  authority  to  reverse  decisions  that 
are  unfavorable  to  DI  claimants. 

Conference  agreement. — The  conference  agreement  follows  the  Sen- 
ate schedule  but  provides  (as  in  the  House  bill)  for  review  only  of 
allowances  and  continuances.  The  agreement  follows  the  Senate  bill  as 
to  granting  authority  to  the  Secretary  to  reverse  denials. 

The  conference  committee  notes  that  the  percentage  requirements 
for  pread judicative  review  are  nationwide  requirements  and  that  the 
Social  Security  Administration  will  determine  whether  they  should 
be  higher  or  lower  on  an  individual  State  basis.  The  conferees  also 
instruct  the  Secretary  to  report  to  the  Ways  and  Means  and  Finance 
Committees  by  January  1982  concerning  the  potential  effects  on  proc- 
essing time  and  on  the  cost  effectiveness  of  the  requirement  of  the  65 
percent  review  for  fiscal  year  1983,  and  thereafter.  This  provision  is 
effective  upon  enactment. 

Own-Motion  Review  of  ALJ  Decisions 

(Sec.  304(g)) 

Present  law. — After  his  claim  has  been  denied  by  the  State  agency 
initially  and  on  reconsideration,  an  applicant  has  the  opportunity  for 
a  hearing  before  an  administrative  law  judge  (ALJ).  In  the  past 
there  had  also  been  fairly  extensive  review  of  ALJ  allowances  and  de- 
nials through  own-motion  review  by  the  Appeals  Council  as  author- 
ized by  the  Administrative  Procedure  Act  and  the  regulations  of  the 
Secretary.  This  own-motion  review  has  almost  been  eliminated  in  re- 
cent years. 

Senate  till. — The  Secretary  of  Health  and  Human  Services  would 
be  required  to  implement  a  program'  of  reviewing,  on  his  motion,  deci- 
sions rendered  by  administrative  law  judges  as  a  result  of  hearings 
under  section  221(d)  of  the  Social  Security  Act  (the  disability  deter- 
mination provisions).  He  would  be  required  to  report  to  Congress  by 
January  1, 1982,  on  the  progress  of  this  program.  In  liis  report,  he  must 
indicate  the  percentage  of  such  decisions  being  reviewed  and  describe 
the  criteria  for  selecting  decisions  to  be  reviewed  and  the  extent  to 
wliich  such  criteria  take  into  account  the  reversal  rates  for  individual 
administrative  law  judges  by  the  Secretary  (through  the  Appeals 
Council  or  otherwise) ,  and  the  reversal  rate  of  State  agency  determina- 
tions by  individual  administrative  law  judges. 

Conference  agreement. — The  conference  agreement  follows  the  Sen- 
ate bill  wdth  a  modification  which  strikes  the  language  specifying  what 
is  to  be  included  in  the  required  report.  The  conferees  believe  the 
report  should  indicate  the  percentage  of  ALJ  decisions  being  reviewed 
and  describe  the  criteria  for  selecting  decisions  to  be  reviewed.  The 
conferees  are  concerned  that  there  is  no  formal  ongoing  review  of 
social  security  hearing  decisions.  The  variance  in  reversal  rates  among 
ALJ's  and  the  high  overall  ALJ  reversals  of  determinations  made 
at  the  prehearing  level  indicate  that  there  is  a  need  for  such  review. 
The  conferees  recognize  that,  at  the  hearing  level,  the  claimant  appears 
for  the  first  time  before  a  decisionmaker  and  additional  evidence  is 
generally  submitted.  The  conferees  also  recognize  that  there  have  been 
significant  changes  in  State  agency  denial  rates  and  that  in  certain 
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areas  the  ALJ's  and  State  agencies  have  been  operating  with  different 
policy  guidelines.  The  report  should  identify  the  effects  of  these  factors 
as  well  as  any  differences  in  standards  applied  by  ALJ's. 

Information  to  Accompany  Secretary's  Decision 

(Sec.  305) 

Present  law. — Thei*e  is  no  statutory  provision  setting  a  specific 
amount  of  information  to  explain  the  decision  made  on  a  claim  for 
benefits. 

House  hill, — The  House  bill  required  that  any  decision  by  the  Secre- 
tary with  respect  to  all  OASDI  claimants  shall  provide  notice  to  the 
claimant  which  includes : 

A  citation  and  discussion  of  the  pertinent  law  and  regulations, 
A  list  and  summary  of  the  evidence  of  record,  and 
The  Secretary's  determination  and  the  reason  (s)  upon  which 
it  is  ibased. 

Senate  hill. — The  Senate  bill  required  that  notices  of  disability 
denial  to  DI  and  SSI  claimants  shall  contain  a  statement  of  the  case, 
in  understandable  language,  and  include : 
A  discussion  of  the  evidence,  and 

The  Secretary's  determination  and  the  reason (s)  upon  which  it 
is  based. 

Conference  agreement. — The  conference  agreement  follows  the  Sen- 
ate bill. 

The  conference  committee  wishes  to  make  clear  that  the  Secretary's 
statement  of  the  case  be  brief,  informal,  and  not  technical.  The  con- 
ferees do  not  contemplate  that  the  statement  would  resemble  the 
more  formal  "statement  of  the  case"  approach  used  by  the  Veterans 
Administration  (VA)  in  its  appeals  proceedings.  In  addition,  the 
conference  committee  wishes  to  make  clear  that  where  a  written  per- 
sonalized explanation  has  been  provided  explaining  why  the  indi- 
vidual will  no  longer  be  entitled  to  disability  benefits  (e.g.  cessations 
of  disability,  adverse  reopenings  of  determinations,  etc.)  it  will  not  be 
necessary  to  provide  this  information  again  in  the  actual  termination, 
notice. 

The  provision  is  effective  for  decisions  made  on  or  after  the  first  day 
of  the  13th  month  following  the  month  of  enactment. 

Limitation  on  Court  Remand 

(Sec.  307) 

Present  law. — Prior  to  filing  an  answer  in  a  court  case,  the  Secre- 
tary may,  on  his  own  motion,  remand  a  case  back  to  an  ALJ.  Similarly, 
the  court  itself,  on  its  own  motion  or  on  motion  of  the  claimant,  has 
discretionary  authority  "for  good  cause"  to  remand  the  case  back  to 
the  ALJ. 

House  hill. — The  House  bill  limited  the  absolute  authority  of  the 
Secretary  of  HHS  to  remand  court  cases.  It  required  that  such  re- 
mands would  be  discretionary  with  the  court  upon  a  showing^  by  the 
Secretary  of  gfood  cause.  A  second  provision  relates  to  remands  by  the 
court.  The  bill  provided  that  a  remand  would  be  authorized  only  on  a 
showing  that  there  is  new  evidence  which  is  material,  and  that  there 
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was  good  cause  for  failure  to  incorporate  it  into  the  record  in  a  prior 
proceeding. 
Seriate  hill. — Same  as  House. 

Conference  agreement, — The  conference  agreement  includes  this 
provision  of  the  Senate  and  House  bills  effective  upon  enactment.  The 
conferees  have  been  informed  that  there  are  sometimes  procedural  diffi- 
culties which  prevent  the  Secretary  from  providing  the  court  with  a 
transcript  of  administrative  proceedings.  Such  a  situation  is  an  exam- 
ple of  what  could  be  considered  "good  cause"  for  remand.  Where,  for 
example,  the  tape  recording  of  the  claimant's  oral  hearing  is  lost  or 
inaudible,  or  cannot  otherwise  be  transcribed,  or  where  the  claimant's 
files  cannot  be  located  or  are  incomplete,  good  cause  would  exist  to 
remand  the  claim  to  the  Secretary  for  appropriate  action  to  produce  a 
record  which  the  courts  may  review  under  205(g)  of  the  act.  It  is  the 
hope  of  the  conferees  that  remands  on  the  basis  of  these  breakdowns 
in  the  administrative  process  should  be  kept  to  a  minimum  so  that 
persons  appealing  their  decision  are  not  unduly  burdened  by  the  re- 
sulting delay. 

Time  Limits  for  Decisions  on  Benefit  Claims 

(Sec.  308) 

Present  law. — There  is  no  limit  on  the  time  that  may  be  taken 
by  the  Social  Security  Administration  to  adjudicate  cases  at  any 
stage  of  adjudication.  Several  Federal  district  courts  have  imposed 
such  limits  at  the  hearing  level  and  numerous  bills  have  been  intro- 
duced to  set  such  limits  at  various  levels  of  adjudication. 

House  hill. — The  House  bill  required  the  Secretary  to  submit  a 
report  to  Congress  recommending  appropriate  time  limits  for  the 
various  levels  of  adjudication  of  title  II  cases.  In  recommending  the 
limits,  the  Secretary  was  to  give  adequate  consideration  to  both  speed 
and  quality  of  adjudication. 

Senate  hill. — Same  as  House  bill. 

Conference  agreement. — The  conferees  accepted  the  provision  of 
the  House  and  Senate  bills  but  with  the  Senate  due  date  of  July  1, 1980. 

Payment  for  Existing  Medical  Evidence 

(Sec.  309) 

Present  law. — ^Authority  does  not  now  exist  to  pay  physicians  and 
other  potential  sources  of  medical  evidence  for  medical  information 
already  in  existence  when  a  claimant  files  an  application  for  disability 
insurance  benefits.  Such  authority  does  exist  in  the  SSI  program. 

Home  hill. — The  House  bill  would  provide  that  any  non-Federal 
hospital,  clinic,  laboratory,  or  other  provider  of  medical  services,  or 
physician  not  in  the  employment  of  the  Federal  Government,  which 
supplies  medical  evidence  required  by  the  Secretary  for  making  de- 
terminations of  disability,  shall  be  entitled  to  payment  from  the  Secre- 
tary for  the  reasonable  cost  of  providing  such  evidence. 

Senate  hill. — The  Senate  bill  included  the  same  provision  except  that 
payment  for  evidence  would  be  made  to  the  provider  only  when  such 
evidence  is  "requested"  and  required  by  the  Secretary. 
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Conference  agreement, — The  conference  agreement  follows  the  Sen- 
ate bill  and  is  effective  six  months  after  enactment. 

Payment  for  Certain  Travel  Expenses 
(Sec.  310) 

Present  laio, — ^Explicit  authority  does  not  exist  under  the  Social 
Security  Act  to  make  payments  from  the  trust  funds  to  individuals 
to  cover  travel  expenses  incident  to  medical  examinations  requested  by 
the  Secretary  in  connection  with  disability  determinations,  and  to 
applicants,  their  representatives,  and  any  reasonaibly  necessary  wit- 
nesses for  travel  expenses  incurred  to  attend  reconsideration  inter- 
views and  proceedings  before  administrative  law  judges.  Such  author- 
ity now  is  being  provided  annually  under  appropriation  acts. 

House  hill. — The  House  bill  provided  permanent  authority  for  pay- 
ment of  travel  expenses  incident  to  medical  examination  and  the  travel 
expenses  of  individuals  (and  their  representatives  in  the  case  of  recon- 
sideration and  ALJ  hearings)  resulting  from  participation  in  various 
phases  of  the  DI  adjudication  process. 

Senate  hill. — The  Senate  bill  included  the  same  provision  and  ex- 
tended it  to  include  SSI  and  medicare  and  all  determinations  under 
title  II.  However,  a  limitation  on  air  travel  costs  included  in  the  House 
bill  was  omitted  in  the  title  II  authority. 

Conference  agreermnt. — ^The  conference  agreement  follows  the  Sen- 
ate bill  with  a  modification  to  include  the  limitation  on  air  travel  costs. 

The  conference  committee  wishes  to  make  it  clear  that  this  provi- 
sion does  not  authorize  reimbursement  of  a  claimant's  travel  expenses 
in  going  to  and  from  Social  Security  offices  to  file  requests  for  recon- 
sideration or  to  discuss  the  reconsideration  decision.  It  is  the  intent  of 
this  provision  to  provide  reimbursement  only  in  the  cases  of  those 
claimants  who  are  entitled,  as  part  of  the  reconsideration  process,  to 
engage  in  a  face-to- face  interview  with  a  State  agency  decisionmaker 
if  this  procedure  is  implemented  by  the  Social  Security  Administra- 
tion. 

Periodic  Review  of  Disability  Determinations 

(Sec.  311) 

Present  law. — Administrative  procedures  now  provide  that  a  dis- 
ability beneficiary's  continued  eligibility  for  benefits  be  reexamined 
only  under  a  limited  number  of  circumstances  (i.e.,  where  there  is  a 
reasonable  expectation  that  the  beneficiary  will  show  medical  im- 
])rovement). 

House  hill. — The  House  bill  provided  that  there  will  be  a  review 
of  the  status  of  disabled  beneficiaries  whose  disability  has  not  beeji 
determined  to  be  permanent  at  least  once  everv  three  years.  This 
review  would  be  in  addition  to,  and  not  considered  as  a  substitute  for, 
anv  other  reviews  which  are  required. 

Senate  hill. — The  Senate  bill  included  the  same  provision  except 
that  even  cases  wherfe  the  initial  prognosis  shows  the  probability  that 
the  condition  will  be  permanent  would  be  su!bject  to  review  made  at 
such  times  as  the  Secretary  determines  to  be  appropriate. 
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Conference  agreement, — ^The  conference  agreement  follows  the  Sen- 
ate bill  and  is  elfective  January  1982. 

Report  by  Secretary 

(Sec.  312) 

Senate  bUL — The  Senate  bill  required  the  Secretary  to  make  a  full 
and  complete  report  to  the  Congress  on  the  effects  of  the  provisions 
included  in  the  first  three  titles  of  the  bill. 

Conference  agreement, — The  conferees  agreed  to  the  Senate  amend- 
ment, with  the  understanding  that  the  report  will  address  such  ques- 
tions as  the  work  incentive  effects  of  relevant  provisions,  administra- 
tive problems  involved  in  the  implementation  and  operation  of  the 
provisions,  and  cost  and  caseload  impact  with  respect  to  both  the  DI 
and  SSI  progra^ms.  The  report  is  due  by  January  1985. 

Scape  of  Federal  Court  Review — Findings  of  Fact 

Present  law. — The  U.S.  District  Court  shall  have  power  to  enter 
upon  the  pleadings  and  transcript  of  the  record,  a  judgment  affirming, 
modifying,  or  reversing  the  decision  of  the  Secretary,  with  or  without 
remanding  the  case  for  a  hearing.  The  findings  of  the  Secretary  as  to 
any  fact  if  supported  by  substantial  evidence,  shall  be  conclusive. 

Senate  hill, — The  Senate  bill  modified  the  scope  of  Federal  court 
review  so  that  the  Secretary's  determinations  with  respect  to  facts  in 
Title  II  and  Title  XVI  would  be  conclusive,  unless  found  to  be  arbi- 
trary and  capricious.  The  substantial  evidence  requirement  would  be 
deleted. 

Conference  agreement. — The  conference  agreement  deletes  the  pro- 
visions of  the  Senate  bill  because  of  the  uncertainty  as  to  the  ramifi- 
cations of  the  rule  proposed  and  the  concern  that  the  administrative 
process  is  not  operating  with  the  degree  of  credibility  which  would 
justify  elimination  of  the  "substantial  evidence  rule".  The  provision 
mandating  pre-effectuation  review  of  State  agency  allowances  and 
Appeals  Council  own  motion  review  of  ALJ  decisions  eventually 
should  enhance  the  validity  of  the  process  and  lead  to  the  need  for  less 
reliance  on  judicial  review.  The  conference  committee  believes  that 
the  National  Commission  on  Social  Security  should  examine  the  dis- 
ability adjudication  and  appeals  process  generally  and  deal  specifi- 
cally with  such  elements  as  the  Acbninistration  proposals  for  judicial 
review  in  addition  to  alternative  approaches  such  as  a  Disability  Court. 
The  problem  of  the  great  number  of  disability  court  cases,  unevenness 
of  courts  in  applying  the  substantial  evidence  rule  and  varying  inter- 
pretations of  crucial  elements  of  the  program  in  dift'erent  judicial  cir- 
cuits, is  worthy  of  further  study. 

The  conference  committee  would  like  to  reiterate  what  both  commit- 
tees stated  in  their  reports  on  Public  Law  94-202  that  the  courts  should 
interpret  the  substantial  evidence  rule  with  strict  adherence  to  its  prin- 
ciples since  the  practice  of  some  courts  in  making  de  novo  factual  deter- 
minations could  result  in  very  serious  problems  for  the  Federal  ju- 
diciary and  the  social  security  programs. 


TITLE  IV— PROVISIONS  RELATING  TO  AFDC  AND 
CHILD  SUPPORT  PROGRAMS 


AFDC  Work  Requirement 

(Sec.  401) 

Present  Imo. — Recipients  of  Aid  to  Families  with  Dependent  Chil- 
dren who  are  not  specifically  exempt  are  required  to  register  for  man- 
power services,  training,  and  employment  as  a  condition  of  AFDC 
eligibility.  Those  who  are  exempt  from  the  registration  requirement 
are  children  under  age  16,  persons  caring  for  a  child  under  age  6, 
persons  who  are  ill  or  needed  as  the  caretaker  for  someone  in  the  home 
who  is  ill,  or  persons  who  are  remote  from  a  work  incentive  program 
(WIN)  proiect. 

xA.ssistance  may  be  terminated  "for  so  long  as"  an  individual  (who 
has  been  certified  by  the  welfare  agency  as  ready  for  employment  or 
training)  refuses  without  good  cause  to  participate  in  employment  or 
training  under  WIN.  Under  court  interpretation  WIN  sanctions  may 
be  applied  only  "for  so  long  as"  there  is  refusal,  thus  allowing  a  re- 
cipient to  move  on  and  off  AFDC  without  being  subject  to  any  spe- 
cific period  during  which  his  benefits  may  be  terminated. 

Federal  matching  for  WIN  programs  is  90  percent.  The  State 
matching  share  of  10  percent  may  be  either  in  cash  or  in  kind  with  re- 
spect to  manpower  activities.  State  matching  for  supportive  services 
must  be  in  cash. 

'Senate  1)111. — The  Senate  bill  added  "other  employment  related 
activities"  to  the  types  of  activities  for  which  AFDC  recipients  are 
required  to  register.  These  are  described  in  the  committee  report  as 
including  employment  search.  The  bill  also  specifically  required  that 
necessary  social  and  supportive  services  be  provided  during  any  em- 
ployment search  activities  under  the  WIN  program.  These  services 
would  be  authorized  to  be  provided  to  registrants  prior  to  certification. 

The  bill  authorized  the  Secretaries  of  Labor  and  HEW  (now  HHS) 
to  establish,  by  regulation,  the  period  of  time  during  which  an  indi- 
vidual would  not  be  eligible  for  assistance  in  the  case  of  refusal  without 
good  cause  to  participate  in  a  WIN  program.  In  addition,  the  present 
law  provision  for  a  60-day  counseling  period  for  persons  who  refuse 
to  participate  was  eliminated. 

The  bill  also:  required  that  State  supportive  service  units  be  co- 
located  with  manpower  units  to  the  maximum  extent  feasible ;  allowed 
State  matching  for  supportive  services  to  be  in  cash  or  in  kind ;  clari- 
fied that  income  from  WIN  public  service  employment  is  not  fully 
excluded  in  determining  benefits  (there  would  be  no  disregard  of  the 
first  $80  a  month  plus  one-third  of  additional  earnings)  ;  added  to  the 
individuals  who  are  exempt  from  registration  for  WIN,  individuals 
who  are  working  at  least  30  hours  a  week. 

(62) 
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Conference  agreeTmnt. — The  conferees  agreed  to  the  Senate  provi- 
sion, with  amendnients.  The  conference  agreement  provides  that  the 
criteria  for  appropriate  work  and  training  to  which  an  individual  may 
be  assigned  under  section  432(b)  (1),  (2),  and  (3)  shall  apply  in  the 
case  of  work  to  which  an  individual  may  be  referred  as  part  of  employ- 
ment search  programs  conducted  under  the  work  incentive  program. 
In  other  words,  job  referral  under  the  new  employment  search  provi- 
sion would  be  limited  to  jobs  that  meet  the  current  WIN  regulations 
relating  to  appropriate  employment.  (Present  regulations  provide 
limits  as  to  reasonable  travel  time,  provision  for  necessary  supportive 
services,  requirements  for  wages,  health  and  safety,  and  others.) 

In  addition,  the  conferees  agreed  to  limit  an  individual's  job  search 
period  to  8  weeks  in  one  year,  and  added  a  requirement  that  there  be 
timely  reimbursement  of  any  employment  search  expenses  paid  for  by 
the  individual. 

Under  the  conference  agreement^  the  provisions  relating  to  termi- 
nation of  assistance  and  treatment  6f  PSE  earnings  are  effective  upon 
enactment.  Other  provisions  are  effective  September  30,  1980. 

Use  of  IRS  to  Collect  Child  Support  for  Non-AFDC  Families 

(Sec.  402) 

Present  law, — Present  law  authorizes  States  to  use  the  Federal  in- 
come tax  mechanism  for  collecting  support  payments  for  families 
receiving  AFDC,  if  the  States  have  made  diligent  and  reasonable 
efforts  to  collect  the  payments  without  success  and  the  amount  sought 
is  based  on  noncompliance  with  a  court  order  for  support.  States  have 
access  to  IRS  collection  procedures  only  after  certification  of  the 
amount  of  the  child  support  obligation  by  the  Secretary  of  Health  and 
Human  Services.  The  State  must  agree  to  reimburse  the  U.S.  for  any 
costs  involved  in  making  the  collection. 

Senate  hill. — The  Senate  bill  authorized  use  of  IRS  collection 
mechanisms  in  the  case  of  families  not  receiving  AFDC,  subject  to  the 
same  certification  and  other  requirements  that  are  now  applicable  in 
the  case  of  families  receiving  AFDC. 

Conference  agreement. — ^The  conferees  agreed  to  the  Senate  pro- 
vision, with  an  effective  date  of  July  1, 1980. 

Safeguards  Restricting  Disclosure  of  Certain  Information  Under 
AFDC  and  Social  Services 

(Sec.  403) 

Present  law. — Current  law  restricts  the  use  or  disclosure  of  infor- 
mation to  purposes  directly  connected  with :  AFDC,  SSI,  Medicaid, 
or  the  Title  XX  social  services  program;  any  investigation,  prosecu- 
tion, or  criminal  or  civil  proceeding  related  to  the  administration  of 
these  programs :  or  the  administration  of  any  other  federally  assisted 
program  providing  assistance  or  services  based  on  need.  Present  law 
also  prohibits  the  disclosure  to  any  committee  or  legislative  body  of 
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information  which  identifies  by  name  or  address  any  applicant  for,  or 
recipient  of,  such  assistance  or  services. 

Semite  hill. — The  Senate  bill  modified  titles  IV  and  XX  to  allow 
the  disclosure  of  infarmation  regarding  individuals  assisted  under  the 
State's  plan  (1)  for  purposes  of  any  authorized  audit  conducted  in 
connection  with  the  administration  of  the  program  including  an  audit 
performed  by  a  legislative  audit  body,  and  (2^)  to  the  Committee  on 
Finance  and  Committee  on  Ways  and  Means. 

Conference  agreement. — The  conference  agreement  includes  the 
provisions  of  the  Senate  bill,  except  that  disclosure  of  inf  ormati(Hi  con- 
taining names  and  addresses  of  individual  recipients  to  the  Committees 
on  Finance  and  Ways  and  Means  would  not  be  authorized.  The  con- 
ferees note  that  this  limitation  pertains  only  to  names  and  addresses. 
As  under  existing  law,  the  two  committees  would  otherwise  have  full 
access  to  data  and  findings  concerning  the  operations  of  these  programs 
and  would  be  able  to  request  and  receive  the  results  of  program 
audits.  The  conferees  note  that  there  is  a  similar  provision  relating  to 
disclosure  of  information  in  H.R.  3434,  which  is  now  pending  before 
the  Congress,  The  conferees  understand  that  the  provisions  in  both 
bills  will  have  the  same  result  of  allowing  disclosure  for  purposes  of 
any  authorized  audit  by  a  legislative  audit  entity.  The  provision  is 
effective  on  September  1, 1980. 

Federal  Matching  for  Child  Support  Activities  Performed  hy 

Court  Personnel 

V-   F   •  (Sec.  404) 

Present  law. — Present  law  requires  that  State  child  support  plans 
provide  for  entering  into  cooperative  arrangements  with  appropriate 
courts  and  law  enforcement  officials  to  assist  the  child  support  agency 
in  administering  the  program.  Federal  regulations  allow  States  to 
claim  Federal  m«.tching  for  the  compensation  of  district  attorneys, 
attorneys  general,  and  similar  public  attorneys  and  prosecutors  and 
their  staff.  However,  States  may  not  receive  Federal  matching  for 
expenditures  (including  compensation)  for,  or  in  connection  with, 
judges  or  other  court  officials  making  judicial  decisions,  and  other 
supportive  and  administrative  personnel. 

Senate  hill. — The  Senate  bill  authorized  Federal  matching  funds 
for  expenditures  of  courts  (including,  but  not  limited  to  compensation 
for  judges  or  other  persons  making  judicial  determinations  and  other 
support  and  administrative  personnel  of  courts  who  perform  Title 
IV-D  functions) ,  but  only  for  those  functions  specifically  identifiable 
as  IV-D  functions.  Matching  would  be  provided  only  for  expendi- 
tures in  excess  of  levels  of  spending  in  the  State  for  these  activities 
in  calendar  1978. 

Conference  agreement. — The  conferees  agreed  to  the  Senate  provi- 
sion, with  an  amendment  deleting  the  authorization  for  compensation 
of  iudges  or  other  officials  making  judicial  decisions,  but  allowing  the 
authorization  for  expenditures  for  their  administrative  or  support 
personnel,  such  as  the  bailiff,  stenographer,  and  court  reporter.  The 
provision  is  effective  for  expenditures  after  July  1 , 1980. 
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Child  Support  Management  Information  System 

(Sec.  405) 

Present  law. — Federal  matching  for  child  support  administrative 
costs,  including  the  cost  of  establishing  and  using  management  infor- 
mation systems,  is  provided  at  a  rate  of  75  percent. 

Senate  hill. — The  Senate  bill  increased  Federal  matching  to  90  per- 
cent for  the  costs  of  developing  and  implementing  child  support  man- 
agement information  systems,  retaining  the  present  75  percent  match- 
ing rate  for  the  costs  of  operating  such  systems.  The  bill  required  the 
Secretary  to  provide  technical  assistance  to  the  States  and  provided 
that  a  State  system  must  meet  certain  specified  requirements  in  order 
to  receive  Federal  matching.  The  Senate  bill  further  required  continu- 
ing review  by  the  Secretary  of  HHS  of  State  systems. 

Under  the  bill  States  choosing  to  establish  and  operate  systems  must 
include  as  part  of  such  systems  (1)  the  ability  to  control  and  monitor 
all  the  factors  of  the  support  collection  and  paternity  determination 
process,  (2)  interface  with  the  AFDC  program,  (8)  security  against 
access  to  data,  and  (4)  the  ability  to  provide  management  informa- 
tion on  all  cases  from  application  through  collection  and  referral. 

Conference  agreement. — The  conferees  agreed  to  the  Senate  amend- 
ment, with  an  effective  date  of  July  1,  1981. 

AFDC  Management  Information  System 

(Sec.  406) 

Present  laio. — States  receive  50  percent  Federal  matching  for  costs 
of  administering  their  AFDC  programs;  there  is  no  special  funding 
for  computer  systems. 

Senate  hill. — The  Senate  bill  provided  90  percent  Federal  matching 
to  States  for  the  cost  of  developing  and  implementing  computerized 
AFDC  management  information  systems  and  75  percent  for  the  cost 
of  their  operation.  The  Secretary  of  Health  and  Human  Services 
would  be  required  to  approve  State  systems  as  a  condition  of  Federal 
matching  (both  initiallv  and  on  a  continuing  basis).  In  order  to 
qualify  for  this  increased  match,  a  State  system  would  have  to  include 
certain  specified  characteristics,  including  (1)  ability  to  provide  data 
on  AFDC  eligibility  factors,  (2)  capacity  for  verification  of  factors 
with  other  agencies,  (3)  capability  for  notifying  child  support,  food 
stamp,  social  services,  and  medicaid  programs  of  changes  in  AFDC 
eligibility  and  benefit  amount,  (4)  compatibility  with  systems  in  other 
jurisdictions,  and  (5)  security  against  unauthorized  access  to  or  use 
of  data  in  the  system.  The  Department  would  be  required  to  provide 
technical  assistance  to  the  States  on  a  continuing  basis. 

Conference  agreement. — The  conferees  agreed  to  the  Senate  provi- 
sion to  increase  to  90  percent  the  matching  for  the  cost  of  developing 
and  implementing  computerized  systems.  The  90  percent  matching 
includes  the  purchase  or  rental  of  computer  equipment  and  software. 
However,  the  matching  rate  for  operating  such  systems  would  remain 
at  50  percent.  The  provision  is  effective  July  1, 1981. 
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Child  Support  Reporting  and  Matching  Procedures 

(Sec.  407) 

Present  law. — Present  law  requires  that  the  Office  of  Child  Support 
Enforcement  (1)  maintain  adequate  records  (for  both  AFDC  and 
non-AFDC  families)  of  all  amounts  collected  and  disbursed,  and  of 
the  costs  of  collection  and  disbursement,  and  (2)  publish  periodic  re- 
ports on  the  operation  of  the  program  in  the  various  States  and  locali- 
ties and  at  national  and  regional  levels  and  the  major  problems  en- 
countered in  implementing  the  program.  The  law  also  provides  that  the 
States  will  maintain  for  both  AFDC  and  non-AFDC  families  a  full 
record  of  collections,  disbursements,  and  expenditures  and  of  all  other 
activities  related  to  its  child  support  programs.  Al  adequate  State 
reporting  system  is  required. 

Senate  hill. — The  Senate  bill  would  prohibit  advance  payment  of 
the  Federal  share  of  State  administrative  expenses  for  a  calendar 
quarter  unless  the  State  has  submitted  a  complete  report  of  the  amount 
of  child  support  collected  and  disbursed  for  the  calendar  quarter  which 
ended  6  months  earlier.  It  would  also  require  the  Department  of 
Health  and  Human  Services  to  reduce  the  amount  of  the  payments  to 
the  State  by  the  Federal  share  of  child  support  collections  made  but 
not  reported  by  the  State. 

Conference  agreement. — The  conferees  agreed  to  the  Senate  bill, 
with  an  effective  date  of  January  1, 1981, 

Access  to  Wage  Information  for  Child  Support  Program 

,  (Sec.408) 

Present  lam. — Present  lavv  requires  the  Secretary  of  HHS  to  make 
available  to  States  and  ])olitical  subdivisions  wage  information  con- 
tained in  the  records  of  the  Social  Security  Administration  which  is 
necessary  to  determine  eligibility  for  AFDC.  The  laAv  requires  the 
Secretary  to  establish  safeguards  to  insure  that  information  is  used 
only  for  authorized  pur])oses.  There  is  no  similar  pro\  ision  for  \y\\Y- 
poses  of  child  support. 

In  addition,  present  law  requires  agencies  that  administer  State 
unemployment  compensation  to  make  available  to  States  and  political 
subdivisions  wage  information  contained  in  their  records  which  is 
necessary  to  determine  elioibility  for  AFDC,  and  requires  the  Secre- 
tary to  establish  safeguards  to  insure  that  information  is  used  only  for 
authorized  purposes.  There  is  no  similar  provision  for  purposes  of 
child  support. 

ITnder  the  Internal  Revenue  Code,  tax  return  information  may  be 
disclosed  bv  IRS  (1)  to  the  Social  Securitv  Administration  for  ])ur- 
poses  of  administering  the  Social  Security  Act,  and  (2)  to  Federal, 
State  and  local  child  support  agencies  for  establishing  and  enforcing 
child  support  obi  locations  under  the  child  support  program.  Agencies 
receiving  this  information  mus^  complv  with  specified  safeguards. 
SSA  may  not  transfer  information  it  receives  from  IRS  to  State  and 
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local  agencies.  Information  must  be  obtained  by  the  agencies  directly 
from  IRS. 

Seriate  hill. — The  Senate  bill  provided  the  same  requirement  for 
disclosure  of  wage  information  (other  than  tax  return  information) 
for  purposes  of  the  child  support  program  as  exists  in  present  law  for 
purposes  of  AFDC.  It  also  provided  the  same  requirement  for  pro- 
vision of  wage  infonnation  by  State  unemployment  compensation 
agencies  for  purposes  of  the  child  support  program  as  exists  in  present 
h»  w  for  purposes  of  AFDC 

The  Senate  bill  required  SSA  to  disclose  tax  return  information  ob- 
tained from  IRS  with  respect  to  earninsrs  from  self-employment  and 
wages  (1)  to  officers  and  employees  of  HHS,  and  (2)  to  officers  and 
emplovees  of  an  appropriate  State  or  local  agency,  body,  or  commis- 
sion. Information  could  be  disclosed  for  i:)urposes  of  establishing, 
determining,  and  enforcing  child  support  obli.q-ations  under  the  chilrl 
support  program. 

Agencies  or  commissions  authorized  to  receive  tax  return  informa- 
tion could  disclose  such  information  to  any  person  to  the  extent  neces- 
sary in  connection  with  the  processing  and  use  of  information  neces- 
sary for  the  purpose  of  establishing,  determining,  or  enforcing  child 
support  obligations. 

Conference  agreement. — Under  the  conference  agreement,  certain 
tax  return  information  must  be  disclosed  bv  the  Social  Securitv  Ad- 
ministration to  State  and  local  child  support  enforcement  agencies,  as 
follows. 

The  conferees  agreed  to  amend  the  Internal  Revenue  Code  to  pro- 
vide that,  upon  written  request,  the  Commissioner  of  Social  Security 
shall  directly  disclose  return  information  with  respect  to  net  earnings 
from  self-employment,  wages,  and  payments  of  retirement  income  to 
officers  and  employees  of  a  State  or  local  child  support  enforcement 
agency.  Disclosure  will  be  allowable  only  for  purposes  of,  and  to  the 
extent  necessary  in,  establishinjr  and  col  lectins:  child  support  obliga- 
tions from,  and  locfjting  individuals  owing  child  support  obligations. 

Any  agency  receiving  information  must  comply  with  conditions 
specified  in  current  law  for  safeguarding  information.  Under  these 
safeguards,  information  may  be  used  on  a  computer  in  uncoded  form  if 
the  computer  is  used  onlv  bv  the  child  support  enforcement  agency. 
If  this  information  is  used  on  computer  systems  shared  with  agencies 
which  are  not  child  support  agencies,  it  must  be  introduced  into  the 
svstem  and  coded  so  that  it  is  available  onlv  to  officers  and  employees 
of  the  child  supnort  enforcement  aq-ency.  Generally,  disclosure  to  in- 
dividuals othor  than  officprs  anH  emoloyees  of  the  child  support  en- 
forcement agency  would  not  be  authorized ;  however,  the  information 
mav  be  disclosed  to  the  taxpayer  to  whom  the  information  pertains. 
This  provision  is  effective  on  enactment. 

In  addition,  the  conferees  agree  to  amend  title  III  of  the  Social 
Securitv  Act,  Grants  to  States  for  ITnemployment  Compensation 
Administration,  to  require  the  State  agency  administering  the  unem- 
ployment compensation  prosfram  to  disclose  directlv,  upon  request  a^d 
on  a  reimbursable  basis,  to  officers  or  employees  of  anv  State  or  local 
child  support  enforcement  agency  any  wage  information  contained  i*n 
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the  records  of  the  State  agency.  The  agency  is  also  required  to  estab- 
lish safeguards  necessary  (as  determined  by  the  Secretary  of  Labor  in 
regulations)  to  insure  that  information  is  used  only  for  purposes  of 
establishing,  and  collecting  child  support  obligations  from,  and  locat- 
ing, individuals  owing  such  obligations.  If  the  Secretary  of  Labor  finds 
that  the  State  agency  has  failed  to  comply  with  requirements  of  this 
provision,  he  must  notify  the  agency  that  further  payments  of  admin- 
istrative costs  will  not  be  made  to  the  State  until  he  is  satisfied  that 
there  is  no  longer  any  such  failure.  The  provision  is  effective  July  1, 
1980. 


TITLE  V— OTHER  PROVISIONS  RELATING  TO 
THE  SOCIAL  SECURITY  ACT 


Relationship  Between  Social  Security  and  SSI  Benefits 

(Sec.  501) 

Present  law. — Under  existing  law,  an  individual  eligible  under  both 
the  OASDI  and  SSI  programs,  whose  determination  of  eligibility  for 
OASDI  is  delayed,  can  in  some  cases  receive  full  payment  under 
both  programs  for  the  same  months.  Because  SSI  benefits  are  deter- 
mined on  a  quarterly  basis,  retroactive  OASDI  benefits  are  counted  as 
income  for  purposes  of  reducing  SSI  benefits  only  for  the  quarter  in 
which  retroactive  benefits  are  received. 

Senate  Mil. — The  Senate  bill  would  require  the  Secretary  to  offset, 
against  retroactive  benefits  under  OASDI,  amounts  of  SSI  benefits 
paid  for  the  same  period.  The  amount  of  the  offset  would  equal  the 
amount  of  SSI  that  would  not  have  been  paid  had  OASDI  benefits 
been  paid  on  time.  From  the  amount  of  social  security  benefits  offset 
under  the  provision,  States  would  be  reimbursed  for  any  amounts  of 
State  supplementary  payments  that  would  not  have  been  paid;  the 
remainder  would  be  credited  to  general  revenues. 

Conference  agreement. ^The  conference  agreement  follows  the  Sen- 
ate bill  effective  with  the  13th  month  after  the  month  of  enactment. 
The  conferees  do  not  intend  that  this  adjustment  of  benefit  amounts 
will  have  the  effect  of  removing  any  individual  on  a  retroactive  basis 
from  his  status  as  an  eligible  individual  under  the  SSI  program. 

Extension  of  the  Term  of  the  National  Commission  on  Social 

Security 

(Sec.  502) 

Present  laiv. — The  terms  of  the  members  of  the  National  Commis- 
sion on  Social  Security  are  to  last  2  years,  and  the  Commission  itself 
will  expire  on  January  11, 1981. 

Senate  Mil. — The  Senate  bill  extended  for  3  months  the  expiration 
date  of  the  National  Commission  on  Social  Security  and  the  terms  of 
its  members.  Under  the  Senate  provision,  the  Commission's  work 
and  the  terms  of  its  members  would  end  on  April  1,  1981,  and  its  final 
report  will  be  due  on  January  11, 1981. 

Conference  agreeinent. — The  conference  agreement  follows  the  Sen- 
ate bill.  The  conferees  request  that  the  National  Commission  also 
examine  and  report  on  the  serious  administrative  problems  currently 
facing  the  Social  Security  Administration  which  include  growing 
program  responsibility  without  adequate  staffing  and  the  effect  of  the 
three  reorganizations  within  the  last  five  years. 

(69) 
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Depositing  of  Social  Security  Contributions  with  Respect  to  State 
and  Local  Covered  Employment 

(Sec.  503) 

Present  Jaw. — Since  1951  coverage  of  State  and  local  government 
employment  has  been  provided  through  voluntary  agreements  between 
the  Federakgovemment  and  the  individual  States.  The  Social  Security 
Act  provides  that  the  regulations  of  the  Secretary  shall  be  designed  to 
make  the  deposit  requirements  imposed  on  the  States  the  same,  as  far  as 
practicable,  as  those  imposed  on  private  employers.  Present  regula- 
tions, in  effect  since  1959,  require  each  State  to  deposit  contributions 
with  the  Federal  Keserve  Bank  and  file  wage  reports  of  covered  em- 
ployees Avithin  1  month  and  15  days  after  the  close  of  each  calendar 
quarter. 

Public  Law  94—202  was  enacted  in  19Y6  to  assure  adequate  consider- 
ation of  any  change  in  the  deposit  requirements.  Public  Law  94-202 
requires  that  at  least  18  months  must  elapse  between  the  publication 
of  regulations  changing  the  deposit  schedule  and  the  effective  date  of 
the  change. 

On  November  20,  1978,  the  Department  published  final  regulations 
to  become  effective  July  1,  1980,  which  will  require  more  frequent  de- 
posits by  the  States.  The  new  regulations  will  require  the  States  to 
make  deposits  within  15  days  after  the  end  of  each  of  the  first  2  months 
of  the  calendar  quarter  and  within  1  month  and  15  days  after  the  end 
of  the  final  month  of  the  quarter. 

Senate  till. — The  Senate  bill  required  that,  in  lieu  of  the  schedule 
of  deposits  called  for  in  the  regulation,  effective  July  1, 1980  the  States 
would  make  deposits  within  30  days  after  the  end  of  each  month.  The 
provisions  of  P.L.  94-202  would  not  be  applicable  to  changes  in  regula- 
tions that  are  designed  to  carry  out  this  statutory  change. 

Conference  agreement. — The  conference  agreement  follows  the  Sen- 
ate bill. 

Aliens  Receiving  SSI 

(Sec.  504) 

Present  law. — In  order  for  an  alien  to  be  eligible  for  supplemental 
security  income  payments  under  present  law  and  regulations,  he  must 
be  lawfully  admitted  for  permanent  residence  or  otherwise  perma- 
nently residing  in  the  United  States  "under  color  of  law."  An  alien 
seeking  admission  to  the  United  States  must  establish  that  he  is  not 
likely  to  become  a  public  charge.  If  a  visa  applicant  does  not  have  suffi- 
cient resources  of  his  own,  a  U.S.  consular  officer  may  require  assur- 
ance from  a  resident  of  the  United  States  that  the  alien  will  be  sup- 
ported by  a  "sponsor"  in  the  United  States.  Legal  aliens  are  eligible 
for  SSI  pavments  80  days  after  their  arrival  in  the  United  States. 

Senate  hill. — The  Senate  bill  required  an  alien  to  reside  in  the  United 
States  for  ?>  years  l:)efore  he  would  be  eligible  for  SSI.  The  provision 
would  not  apply  to  refugees,  or  to  aliens  who  are  suffering  from  blind- 
ness or  disability  on  the  basis  of  conditions  which  arose  after  the  time 
they  were  admitted  to  the  United  States.  The  provision  ^ould  also 
not  apply  in  cases  in  which  the  support  ao'reement  is  unenforceable  un- 
der the  Immigration  and  Nationality  Act,  or  in  cases  in  which  the 
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sponsor  fails  to  provide  support  and  the  alien  demonstrates  to  the 
satisfaction  of  the  Attorney  General  that  he  did  not  participate  in 
fraud  or  misrepresentation  on  the  part  of  the  sponsor,  that  he  believed 
that  the  sponsor  had  adequate  resources  to  support  him,  and  that  he 
could  not  have  reasonably  foreseen  the  refusal  or  inability  of  the  spon- 
sor to  comply  with  the  support  agreement. 

The  Senate  bill  would  amend  the  Immigration  and  Nationality  Act 
to  make  the  sponsor's  affidavit  of  support  a  legally  enforceable  contract. 
The  sponsor  must  agree  that  for  3  years  after  admission  of  the  alien 
he  will  provide  such  financial  support  (or  equivalent  in-kind  support) 
as  is  necessary  to  maintain  the  alien's  income  at  an  amount  equal  to 
the  amount  the  alien  would  receive  if  he  were  eligible  for  SSI  (in- 
cluding any  State  supplementary  payment).  The  agreement  could 
be  enforced  with  respect  to  an  alien  against  his  sponsor  in  a  civil 
action  brought  by  the  Attorney  General  or  by  the  alien  in  a  U.S.  Dis- 
trict Court.  It  could  also  be  enforced  by  any  State  or  political  sub- 
division which  is  making  payments  to  the  alien  under  any  program 
based  on  need.  In  the  latter  case,  the  action  could  be  brought  in  a 
U.S.  District  Court  if  the  amount  in  controversy  were  $10,000  or  more, 
or  in  the  State  courts  without  regard  to  the  amount  in  controversy. 
The  agreement  could  be  excused  and  unenforceable  under  certain  spec- 
ified circumstances,  including  death  or  bankruptcy  of  the  sponsoi-. 
Also,  the  Senate  bill  provided  that  a  sponsor  who  intentionally  reduces 
his  income  or  assets  in  order  to  be  excused  from  his  agreement  would 
be  responsible  for  the  repayment  of  any  public  assistance  provided  the 
alien  during  the  time  the  agreement  was  excused. 

Conference  agreement. — The  conferees  agreed  that  for  purposes  oi 
eligibility  for  Supplemental  Security  Income  (SSI)  benefits,  legally 
admitted  aliens  who  apply  for  SSI  benefits  after  September  30,  1980 
will  be  deemed  to  have  the  income  and  resources  of  their  immigration 
sponsors  available  for  their  support  for  a  period  of  3  years  after  their 
entry  into  the  United  States,  unless  the  alien  becomes  blind  or  disabled 
after  entry.  Under  the  agreement  the  eligibility  of  such  aliens  for  SSI 
will  be  contingent  upon  their  obtaining  the  cooperation  of  their  spon- 
sors in  providing  the  necessary  information  to  Social  Security  to  carry 
out  this  provision.  The  provision  would  not  apply  to  any  alien  who 
is  (1)  admitted  to  the  United  States  as  a  result  of  the  application, 
prior  to  April  1,  1980,  of  the  provisions  of  section  203(a)  (7)  of  the 
Immigration  and  Nationality  Act;  (2)  admitted  to  the  United  States 
as  a  result  of  the  application,  after  March  31,  1980,  of  the  provisions 
of  section  207 (c)  (1)  of  such  Act;  (3)  paroled  into  the  United  States 
as  a  refugee  under  section  212(d)(5)  of  such  Act;  or  (4)  granted 
political  asylum  by  the  Attorney  General. 

During  the  3  years  after  entry  into  the  ITnited  States,  an  alien  may 
be  eligible  for  SSI  benefits  only  if  his  sponsor  agrees  to  and  does  pro- 
vide such  information  as  the  Secretary  of  Health  and  Human  Services 
may  require  to  carry  out  this  provision.  The  alien  and  sponsor  shall 
be  jointly  and  severably  liable  to  repay  any  SSI  benefits  which  are 
incorrectly  paid  because  of  the  sponsor's  providing  of  misinformation 
or  because  of  his  failure  to  report,  and  any  such  incorrect  payments 
which  are  not  repaid  would  be  withheld  from  any  subsequent  pay- 
ments for  which  the  alien  or  sponsor  are  otherwise  eligible  under  the 
Social  Security  Act. 
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.  In  deeming  a  sponsor's  income  to  an  alien  under  this  provision,  the 
alien's  SSI  benefit  would  be  reduced  by  the  amount  of  any  income 
deemed  to  him.  Income  deemed  to  the  alien  would  be  considered  un- 
earned income  and  would  thus  result  in  a  dollar- for-doUar  reduction 
in  benefits  (subject  to  the  $20  a  month  unearned  income  exclusion). 
The  amount  to  be  deemed  would  be  equal  to  the  gross  income  of  the 
sponsor  and  his  spouse  reduced  by  an  amount  equal  to  a  full  SSI  bene- 
fit for  the  sponsor  and  an  amount  equal  to  one-half  of  a  full  SSI  bene- 
fit for  each  other  person  for  whom  the  sponsor  is  legally  responsible. 
(Income  of  a  child,  e.g.,  AFDC  or  SSI  payments,  which  is  specifically 
provided  to  or  on  behalf  of  a  child  in  the  household  of  the  sponsor 
would  not  be  included.)  Except  for  the  deeming  provision,  the  alien's 
SSI  benefit  would  be  computed  in  the  same  manner  as  under  existing 
law  except  that  in-kind  support  and  maintenance  received  by  an 
alien  living  in  the  household  of  the  sponsor  (or  sponsor's  spouse)  shall 
not  result  in  the  application  of  the  one-third  reduction.  Income  in 
the  form  of  support  or  maintenance  in  cash  or  kind  by  the  sponsor  (or 
sponsor's  spouse)  would  not  be  counted  as  income  or  resources  to  the 
extent  such  income  or  resources  is  taken  into  account  in  determining 
the  amount  of  income  and  resources  to  be  deemed  from  the  sponsor 
to  the  alien. 

On  the  same  basis,  the  assets  of  the  sponsor  and  his  spouse  Avould  be 
determined  as  under  SSI.  Any  resources  in  excess  of  this  amount 
allowable  under  SSI  ($1,500  if  the  sponsor  is  single,  $2,250  for  a 
couple)  would  be  considered  to  be  resources  of  the  alien  in  addition  to 
whatever  resources  the  alien  has  in  his  own  right. 

Under  the  conference  agreement,  an  alien  applying  for  SSI  would 
be  required  to  make  available  to  the  Social  Security  Administration 
any  documentation  concerning  his  income  or  resources  or  those  of  his 
sponsor  (if  he  has  one)  which  he  provided  in  support  of  his  immigra- 
tion application.  The  Secretary  of  Health,  and  Human  Services  would 
also  be  authorized  to  obtain  copies  of  any  such  documentation  from 
other  agencies  (i.e..  State  Department  or  Immigration  and  Naturali- 
zation Service) .  The  Secretary  of  HHS  would  also  be  required  to  enter 
into  cooperative  arrangements  with  the  State  Department  and  the 
Justice  Department  to  assure  that  persons  sponsoring  the  immigration 
of  aliens  are  informed  at  the  time  of  sponsorship  that,  if  the  alien 
applies  for  public  assistance,  the  sponsorship  affidavit  will  be  made 
available  to  the  public  assistance  agency  and  the  sponsor  may  be  re- 
quired to  provide  further  information  concerning  his  income  and  assets 
in  connection  with  the  alien's  application  for  assistance. 

Work  Incentive  and  Other  Demonstration  Projects  under  the 
Disability  Insurance  and  Supplemental  Security  Income 
Programs 

(Sec.  505) 

Present  law. — The  Secretary  of  Health  and  Himian  Services  has 
no  authority  to  waive  requirements  under  titles  II,  XVI,  and  XVIII 
of  the  Social  Security  Act  to  conduct  experimental  or  demonstration 
projects. 

House  hill. — The  House  bill  authorized  waiver  of  benefit  require- 
ments of  the  DI  and  medicare  programs  to  allow  demonstration  proj- 
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ects  by  the  Social  Security  Administration  to  test  ways  in  which  to 
stimulate  a  return  to  work  by  disability  beneficiaries,  and  required 
periodic  reports  and  a  tinal  report  on  the  findings  by  January  1, 1983. 

Senate  hill. — The  Senate  bill  contained  a  similar  provision  but  re- 
quired an  interim  report  by  January  1,  1983  and  final  one  by  5  years 
after  the  date  of  enactment.  The  provision  further  authorized  experi- 
ments and  demonstration  projects  which  were  likely  to  promote  the 
objectives  or  improve  the  administration  of  the  SSI  program.  The 
provision  provided  for  allocation  of  costs  of  all  such  demonstration 
projects  to  the  programs  to  which  the  project  was  most  closely  re- 
lated. In  the  case  of  the  SSI  program,  the  Secretary  was  authorized 
to  reimburse  the  States  for  the  non-Federal  share  of  payments  or  costs 
for  which  the  State  would  not  otherwise  be  liable. 

The  Senate  provision  also  authorized  waivers  in  the  case  of  other 
disability  insurance  demonstration  projects  which  SSA  wished  to 
undertake,  such  as  study  of  the  effects  of  lengthening  the  trial  work 
period,  altering  the  24-month  waiting  period  for  medicare  benefits, 
altering  the  way  the  disability  xerogram  is  administered,  earlier  refer- 
ral of  beneficiaries  for  rehabilitation,  and  greater  use  of  private  con- 
tractors, employers  and  others  to  develop,  perform  or  otherwise  stimu- 
late new  forms  of  rehabilitation. 

The  Senate  bill  further  authorized  waiver  of  certain  nonmedical 
requirements  of  the  human  experimentation  statue,  P.L.  93-348  (such 
as  conditions  of  payment  of  benefits  or  copayments,  deductibles  or 
other  limitations),  but  requires  that  the  Secretary  in  reviewing  any 
application  for  any  experimental,  pilot  or  demonstration  project  pur- 
suant to  the  Social  Security  Act  would  take  into  consideration  the 
human  experimentation  law  and  regulations  in  making  his  decision 
on  whether  to  approve  the  application. 

Conference  agreement. — The  conferees  agreed  to  the  ])rovisions  of 
the  House  and  Senate  bills  with  the  exception  of  the  Senate  provision 
authorizing  waiver  of  certain  nonmedical  requirements  of  the  human 
experimentation  statute.  This  latter  provision  was  deleted. 

With  respect  to  SSI  experiments,  the  Secretary  w^ould  not  be  au- 
thorized to  carry  out  any  project  that  would  result  in  a  substantial 
reduction  in  any  individual's  total  income  and  resources  as  a  result  of 
his  participation  in  the  project.  The  Secretary  could  not  require  an 
individual  to  participate  in  a  project  and  would  have  to  assure  that 
the  voluntary  participation  of  individuals  in  any  project  is  obtained 
through  an  informed  written  consent  agreement  Avhich  satisfies  re- 
quirements established  by  the  Secretary.  The  Secretary  would  also 
have  to  assure  that  any  individual  could  revoke  at  any  time  his  volun- 
tary agreement  to  participate.  The  Secretary,  to  the  extent  feasible, 
would  be  required  to  include  recipients  under  age  18.  The  Secretary 
would  also  be  required  to  include  pi'ojects  necessary  to  ascertain  the 
feasibility  of  treating  alcoholics  and  drug  addicts  to  prevent  the  onset 
of  irreversible  medical  conditions  which  may  result  in  permanent 
disability. 

The  new  provisions  would  be  apnlicable  to  both  applicants  and 
beneficiaries,  and  would  be  effective  upon  enactment. 
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Provisions  Relating  to  the  Terminally  111 

(Sec.  506) 

Present  law, — Under  the  OASDI  program  the  waiting  period  is  the 
earliest  period  of  5  consecutive  months  in  which  an  individual  is 
under  a  disability.  An  individual  is  determined  disabled  if  he  is  un- 
able to  engage  in  any  substantial  gainful  activity  by  reason  of  any 
medically  determinable  physical  or  mental  impairment  which  can  be 
expected  to  result  in  death  or  which  has  lasted  or  is  expected  to  last  for 
not  less  than  12  months.  If  an  individual  becomes  disabled  and  applies 
for  benefits  in  the  same  month,  the  waiting  period  will  be  satisfied  5 
months  after  the  month  of  application.  With  all  other  conditions  of 
eligibility  having  been  met,  benefits  will  be  due  for  the  sixth  month 
after  the  month  in  which  the  disabling  condition  begins,  and  will  be 
paid  on  the  third  day  of  the  seventh  month. 

The  waiting  period  cannot  begin  until  the  individual  is  insured  for 
benefits  (i.e.,  the  individual  has  satisfied  the  quarters  of  coverage  re- 
quirements). If  the  disabling  condition  bfe-gins  before  an  individual  is 
insured  for  benefits,  the  waiting  period  can  begin  only  with  the  first 
month  in  which  the  individual  has  insured  status. 

If  a  worker  is  applying  for  benefits  after  having  been  entitled  to 
DI  benefits  previously  (or  had  a  previous  period  of  disability)  within 
6  years  prior  to  the  current  application,  the  waiting  period  'require- 
ment does  not  have  to  be  met  again. 

Senate  hill. — The  Senate  bill  eliminated  the  waiting  period  for  per- 
sons with  a  terminal  illness,  i.e.,  a  medically  determinable  physical 
impairment  which  is  expected  to  result  in  the  death  of  such  individual 
within  the  next  12  months  and  which  has  been  confirmed  by  two  phy- 
sicians in  accordance  with  the  appropriate  regulations. 

The  provision  was  to  be  effective  for  applications  filed  in  or  after 
the  month  of  enactment,  or  for  disability  decisions  not  yet  rendered 
by  the  Social  Security  Administration  or  the  courts  prior  to  the  month 
of  enactment. 

Benefits  would  be  payable  beginning  October  1980. 

Conference  agreement.-— The  conferees  did  not  agree  to  the  Senate 
provision  eliminating  the  waiting  period  for  peirsons  with  a  terminal 
illness,  but  in  lieu  thereof  agreed  to  a  provision  authorizing  up  to 
$2  million  a  year  to  be  used  by  SSA  for  the  purpose  of  participating 
in  a  demonstration  project  relating  to  the  terminally  ill  which  is  cur- 
rently being  conducted  by  the  Department  of  Health  and  Human 
Services.  The  purpose  of  participation  is  to  study  the  impact  on  the 
terminally  ill  of  provisions  of  the  disability  programs  administered 
by  the  Social  Security  Administration.  It  is  expected  that  this  demon- 
stration authority  and  the  resulting  reports  which  will  be  made  on 
demonstration  projects  will  provide  the  information  necessary  to  en- 
able the  Congress  to  amend  the  Social  Security  Act  so  as  to  provide 
the  kinds  of  services  most  appropriate  for  individuals  who  are  suffer- 
ing from  terminal  illnesses. 
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Voluntary  Certification  of  Medicare  Supplemental 
Health  Insurance 

(Sec.  507) 

Present  law. — No  provision  in  present  law. 

Senate  hill. — Under  the  Senate  bill,  the  Secretary  would  be  required 
to  establish,  effective  January  1,  1982,  a  voluntary  certification  pro- 
gram for  medicare  supplemental  policies  in  States  that  fail  to  estab- 
lish equivalent  or  more  stringent  programs.  To  be  certified,  a  policy 
would  have  to:  meet  minimum  standards  with  respect  to  benefits, 
simplicity  of  policy  language,  informational  material  for  policy- 
holders, preexisting  conditions  and  cancellation  clauses;  and  be  ex- 
pected to  pay  benefits  to  subscribers  (as  estimated,  for  a  period  not  to 
exceed  one  year,  on  the  basis  of  actual  claims  experience  and  premi- 
ums for  such  policy)  equal  to  75  percent  of  premiums  in  the  case  of 
group  policies  and  60  percent  in  the  case  of  individual  policies.  The 
Secretary  would  be  required  to  submit  a  report  on  or  before  July  1, 
1981,  to  the  Committees  on  Finance,  Ways  and  Means,  and  Interstate 
and  Foreign  Commerce  which  identifies  those  States  that  the  Secretary 
finds  cannot  be  expected  to  have  established  a  qualified  State  regula- 
tory program  by  January  1,  1982.  The  Federal  voluntary  certification 
program  would  be  put  into  effect  on  January  1, 1982,  in  States  that  are 
so  identified  unless  legislation  to  the  contrary  is  enacted. 

Upon  conviction,  a  fine  of  up  to  $25,000  and  imprisonment  for  up  to 
5  years  could  be  assessed  for:  (a)  furnishing  false  information  to  ob- 
tain the  Secretary's  certification ;  (b)  posing  as  a  Federal  agent  to  sell 
medicare  supplemental  policies;  (c)  knowingly  selling  duplicative 
policies;  and  (d)  selling  supplemental  policies  by  mail  in  States  which 
have  not  approved,  or  are  deemed  not  to  have  approved,  their  sale. 

The  Secretary,  in  consultation  with  regulatory  agencies,  insurers 
and  consumers,  would  be  required  to  study  and  submit  a  report  to  the 
Congress  by  July  1,  1981,  concerning  the  effectiveness  of  various  State 
approaches  to  regulation  of  medicare  supplemental  policies,  and  the 
need  for  standards  for  health  insurance  policies  sold  to  the  elderly 
which  are  not  subject  to  voluntary  certification.  On  January  1,  1982. 
and  at  least  every  2  years  thereafter,  the  Secretary  would  be  required 
to  report  on  the  effectiveness  of  the  voluntary  certification  program 
and  the  criminal  penalties  established  by  the  bill. 

Conference  agreement. — The  conference  agreement  follows  the 
Senate  bill  with  the  following  modifications.  The  voluntary  certifica- 
tion program  would  be  effective  July  1,  1982.  To  be  certified  under 
this  program,  a  medicare  supplemental  policy  (including  any  cer- 
tificate issued  thereunder)  would  have  to:  (a)  meet  or  exceed  the 
standards  with  respect  to  medicare  supplemental  policies  set  forth  in 
the  "NAIC  Model  Regulation  to  Implement  the  Individual  Accident 
and  Sickness  Minimum  Standards  Act,"  as  amended  and  ado]  )tod 
by  the  National  Association  of  Insurance  Commissioners  on  June  6, 
1979  (including  the  standards  relating  to  minimum  benefit  provi- 
sions, preexisting  condition  limitations,  full  disclosure,  and  requiring 
a  no  loss  cancellation  clause) ;  and  (b)  be  expected  to  pay  benefits  to 
subscribers  (as  estimated  for  the  entire  period  for  which  rates  are 
computed  to  provide  coverage,  on  the  basis  of  incurred  claims  ex- 
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perience  and  earned  premiums  for  such  period)  equal  to  75  percent  of 
premiums  in  the  case  of  group  policies  and  60  percent  in  the  case  of 
individual  policies.  (For  purposes  of  determining  whether  the  loss 
ratio  requirement  has  been  met  under  the  voluntar^^  certification 
program,  policies  issued  as  a  result  of  solicitations  of  individuals 
through  the  mails  or  by  mass  media  advertising  would  be  deemed 
to  be  individual  policies.)  The  Secretary  would  be  empowered  to  au- 
thorize the  use  of  an  emblem  by  an  insurer,  in  accordance  with  con- 
ditions to  be  specified  by  the  Secretary,  to  indicate  that  a  policy 
has  been  certified  as  meeting  the  standards  and  requirements  of  the 
voluntary  certification  program.  It  is  expected  that  one  such  condi- 
tion will  be  a  requirement  that  the  insurer  agree  to  notify  policy- 
holders of  the  loss  of  certification  in  the  event  the  Secretary  deter- 
mines that  the  policy  no  longer  satisfies  the  standards  and  require- 
ments of  the  voluntary  certification  program.  It  is  also  expected  that 
the  Secretary  act  in  a  manner  consistent  with  the  will  of  the  State  to 
prevent  unfair  competition  in  the  use  of  the  emblem. 

The  voluntary  certification  program  would  not  be  applicable  to  any 
policy  issued  in  any  State  which  is  determined  to  have  implemented 
under  State  law  a  regulatory  program  that  provides  for  the  applica- 
tion of  standards  with  respect  to  all  medicare  supplemental  policies 
(as  defined  in  the  Senate  bill)  that  are  equal  to  or  more  stringent  than 
the  standards  relating  to  medicare  supplemental  policies  contained 
in  the  NAIC  Model  Eegulation  as  amended  and  adopted  on  June  6, 
1979 ;  and  the  loss  ratio  requirements  for  individual  or  group  policies 
applied  under  the  voluntary  certification  program.  Such  determina- 
tions as  to  whether  a  State's  regulatory  program  meets  these  standards 
and  requirements  would  be  made  by  a  Supplementary  Health  Insur- 
ance Panel,  appointed  by  the  President,  and  consisting  of  four  Insur- 
ance Commissioners  (or  Superintendents)  and  the  Secretary.  On  or 
before  January  1, 1982,  the  Panel  would  prepare  a  report  (for  inclusion 
in  the  report  to  be  submitted  by  the  Secretary  on  January  1,  1982)  to 
the  appropriate  Committees  of  the  House  and  the  Senate  identifjdng 
those  States  that  the  Panel  finds  cannot  be  expected  to  have  imple- 
mented a  qualified  regulatory  program  by  July  1,  1982.  The  Federal 
voluntary  certification  program  would  be  put  into  effect  on  July  1, 
1982,  in  those  States  so  identified  by  the  Panel.  Where  a  State  which 
the  Panel  had  expected  to  have  implemented  a  qualified  regulatory 
program  by  July  1, 1982,  has  not  actually  done  so,  the  voluntary  certi- 
fication program  would  be  applicable  to  such  State  until  the  panel 
determines  and  reports  to  the  Secretary  that  the  State  has  imple- 
mented an  approved  program.  It  is  expected  that  the  Panel  will  act 
promptly  and  that  all  determinations  of  the  Panel  would  be  promptly 
submitted  to  the  Secretary  for  implementation. 

Although  the  Panel's  sole  responsibility  is  to  evaluate  State  regula- 
tory programs  against  the  test  that  the  Sta,te  program  is  at  least  equal 
to  the  NAIC  standards  and  the  prescribed  loss  ratio  requirement,  the 
bill  includes  language  referring  to  "more  stringent"  standards.  How- 
ever, this  lanjruage  was  not  included  for  use  as  a  benchmark  by  the 
Panel,  but  rather  only  to  avoid  the  implication  of  any  intent  to  encour- 
a  ore  States  to  limit  their  re.<Tulatorv  programs  to  the  minimal  level.  On 
the  contrary,  the  conferees'  intent  is  to  assure  that  States  are  encour- 
aged to  implement  such  regulatory  programs  as  they  determine  are 


77 


appropriate  to  their  needs  and  that  if  a  State  regulatory  program  is  at 
least  equal  to  the  standards  and  requirements  provided  for  in  the  bill 
it  would  be  approved  by  the  Panel. 

The  delivery  of  a  medicare  supplemental  policy  by  mail  into  a  State 
which  has  not  approved  the  sale  of  such  a  policy  in  the  State  would 
be  subject  to  Federal  criminal  penalties  unless  such  policy:  (a)  has 
been  certified  by  the  Secretary  or  approved  by  the  State  in  which  the 
policy  is  issued  as  meeting  the  standards  and  requirements  of  the  vol- 
untary certification  program  or  the  State's  approved  regulatory  pro- 
gram, as  the  case  may  be,  or  has  otherwise  been  deemed  approved  in 
accordance  with  provisions  of  the  bill ;  and  (b)  the  State  into  which 
the  policy  has  been  delivered  has  not  specifically  disapproved  the  pol- 
icy for  sale  in  the  State. 

The  conferees  have  defined  the  place  of  issuance  of  a  policy  to  be  the 
State  in  which  the  policyholder  resides  in  the  case  of  an  individual 
policy,  and  the  State  m  which  the  holder  of  the  master  policy  resides 
in  the  case  of  a  group  policy.  The  intent  of  the  conferees  is  to  allow 
an  insurer  to  know  which  State  its  policy  is  considered  to  be  issued  in, 
and  coi^sequently  to  know  whether  it  is  issued  in  a  State  having  an 
approved  program.  Nothing  in  this  provision  is  intended  to  affect  the 
rights  of  any  State  to  regulate,  in  accordance  with  State  law,  policies 
which,  under  this  definition,  are  considered  to  be  issued  in  another 
State. 

The  Senate  bill  excludes  group  health  policies  of  one  or  more  em- 
ployers or  labor  organizations  from  the  definition  of  ^'medicare  sup- 
plemental policy,"  and  from  the  prohibition  of  knowingly  selling  a 
duplicative  health  insurance  policy  to  a  medicare-eligible  individual, 
since  such  policies  are  not  desis^ned  as  supplemental  policies  and  are 
sold  to  all  age  categories  within  the  group's  membership.  The  con- 
ferees recognize  that  many  professional,  trade  and  occupational  asso- 
ciations also  offer  group  health  plans  to  their  respective  memberships. 
The  intent  is  that  such  association,  should  not  be  treated  differently 
than  emplovers  or  labor  organizations  if  the  association:  (a)  is  com- 
posed of  individuals  all  of  whom  are  actively  engaged  in  the  same  pro- 
fession, trade  or  occupation ;  (b)  has  been  maintained  in  good  faith  for 
purposes  other  than  the  obtaining-  of  insurance;  and  (c)  has  been  in 
existence  for  at  least  two  years  prior  to  the  date  of  its  initial  offering 
of  such  policy  or  plan  to  its  members. 

The  Secretarv's  report  on  the  results  of  the  required  studv  of  State 
approaches  to  the  regulation  of  supplementary  policies  would  be  sub- 
mitted on  January  1, 1982;  and  the  first  of  the  periodic  reports  on  the 
effectiveness  of  the  voluntary  certification  program  and  the  criminal 
penalties  would  be  due  July  1, 1982. 

Inclusion  in  Wages  of  FIC  A  Taxes  Paid  by  the  Employer 

Present  law. — ^Sec.  209(f)  of  the  Social  Security  Act  and  Sec.  3121 
(a)  (6)  of  the  Internal  Revenue  Code  provide  that  payment  by  the 
employer  of  the  employee  F.I.C.A.  tax  liability  is  excluded  from  the 
definition  of  wages  for  social  security  payroll  tax  and  benefit  purposes. 
Although  sucih  a  payment  by  the  employer  constitutes  additional  com- 
pensation includable  for  income  tax  purposes,  existing  law  specifically 
exempts  such  an  amount  of  additional  compensation  from  social  se- 
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cuirity  taxes.  The  net  effect  is  that,  for  a  given  level  of  total  compensa- 
tion (wages  plus  employer  payment  of  the  employee  share  of  social 
security  tax),  somewhat  lower  social  security  taxes  would  be  payable 
by  the  employer  if  he  pays  the  employee  F.I.C.A.  tax  instead  of  with- 
holding it  from  the  employee's  wages. 

Senate  hill, — The  Senate  bill  required  that,  with  respect  to  remunera- 
tion paid  after  1980,  any  amounts  of  employee  F.I.C.A.  taxes  paid  by 
an  employer  will  be  considered  to  constitute  wages  for  both  isocial 
security  tax  and  benefit  purposes  but  that  this  change  will  not  apply 
in  the  case  of  payments  made  on  behalf  of  employees  of  (1)  small  busi- 
nesses (as  used  in  the  administration  of  section  7(a)  of  the  Small  Busi- 
ness Act),  (2)  of  State  and  local  governments,  (3)  of  nonprofit  orga- 
nizations, and  (4)  persons  employed  as  domestics. 

Conference  agreement. — The  conferees  have  agreed  to  delete  this 
provision  of  the  Senate  bill.  While  the  Senate  amendment  would  nar- 
row the  scope  of  the  present  law  exclusion  from  wages,  the  conferees 
are  concerned  that  its  enactment  would  lend  countenance  to  expanded 
utilization  of  the  remaining  exclusion.  The  conferees  believe  that 
this  is  an  important  issue  in  its  own  right,  deserving  further  study 
and  consideration  by  the  Congress.  The  result  of  the  conferees'  deci- 
sion is  that  present  law  remains  in  force. 

Al  Ullman, 
James  C.  Corman, 
J.  J.  Pickle, 
Andrew  Jacobs,  Jr., 
-  William  R.  Cotter, 

C.  B.  Rangel, 
Barber  B.  Con  able,  Jr., 
Bill  Archer, 
John  J.  Duncan, 

Managers  on  the  Part  of  the  House. 
Russell  B.  Long, 
Herman  E.  Talmadge, 
Abe  Ribicoff, 
Gaylord  Nelson, 
Max  Baucus, 
Bob  Dole, 
John  C.  Danforth, 
-  David  Durenberger, 

Managers  on  the  Part  of  the  Senate. 
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P.L.  96-272  (9I4  Stat.  500)  Approved  June  17,  198O 
"Adoption  Assistance  and  Child  Welfare  Act  of  198O" 
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Public  iseistaace 
Payments  to  Texritorial 
Jurisdictions 

1108(a)(1)(E)  305(a)(1)  529         39-1*0  ~  92-96  66 

Public  Assistance 
Payioents  to  Texritorial 
Jurisdictions 

1108(a)(l)(P)  305Ca)(2)  530         39-1*0  -  92-96  66 

Public  Assistaxx;e 
Pasments  to  Territorial 
Jurisdictions 

1108(a)(2)(E)  305(a)(1)  529         39-1*0  -  92-96  66 

Public  Assistance 
Payments  to  Territorial 
Jurisdictions 

1108(a)(2)(F)  305(a)(2)  530  39-1*0  -  92-96  66 

Public  Assistance 
Payments  to  Territorial 
Jurisdictions 

1108(a)(3)(E)  305(a)(1)  529  39-1*0  -  92-96  66 

Public  Assistance 
Payments  to  Territorial 
Jurisdictions 

1108(a)(3)(P)  305(a)(2)  530         39-1*0  -  92-96  66 

Public  Assistance 
Payments  to  Territorial 
Jurisdictions 

1118  305(c)  530         39-1*0  -  92-96  66 

Public  Assistance 
Payments  to  Territorial 
Jurisdictions 

1132[new]  306(a)  530  15  -  96  66-67 

Claims  Piling  Periods 

1133[nev]  310(a)(l)  532  ~  -  -  68-69 

Continuing  Medicaid 
Eligibility  for  Certain 
Veterans 

1615(c)  [sic]  301*  529  —  ~  91-92  66 

[redesignated  as  (e)] 
Services  for  SSI 
Children 

1615(e)  304  529  ~  —  91-92  66 

Services  for  SSI 

Children 

I862(d)(l+)[new]  308(a)  531  ~  —  ~  67-68 

Exchange  of  Information 
Be  Certain  Medicare/ 
Medicaid  Providers 

1866(c)  (3)  [new]  308(b)  531  —  ~  —  67-68 

Exchange  of  Information 
Be  Certain  Medicare/ 
Medicaid  Providers 
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E.  Bep. 

SSAct  Section  9k         H.  Rep.  96  -  136        S.  Rep. 

«nd  Subject  P.L.  Section        Stat.     96  -  136  Pt.  2        96  -  336 


1902(a)(39)  308(c)(1)  531  -  -  -  67-68 

Exchange  of  Infoination 
Be  Certain  Medicare/ 
Msdicaid  Providers 

1902(a)(l|0)  308(c)(2)  531  -  -  -  67-68 

Exchange  of  Infozmation 
Be  Certain  Medicare/ 
Medicaid  Providers 

1902(a)(l|l)[new]  308(c)(3)  531  -  -  -  67-68 

Exchange  of  Information 
Re  Certain  Medicare/ 
Medicaid  Providers 

2001  [last  sentence]       207(h)  526  39-1*0  —  73  63 

Social  Services  Funding 
for  Territories 

2002(a)(1)  202(h)  523  35  ~  61-62  6O-61 

1009^  Federal  Matching 
For  Child  Day  Care 

2002(a)  (2)  (A)  (i).  203(a)  523  35-36  -  62-63  61-62 

Limit  on  Funds  for 

Training 

2002(a)(2)(A)(ii)  201(a)  521  3  ~  59-61  60 

Ceiling  on  Federal 
Funds  (Title  XX) 

2002(a)(2)(A)(iii)  203(h)  523  35-36  ~  62-63  61-62 

[new] 

Limit  on  Training 
Funds 

2002(a)(2)(B)  20l(c)(l)  522  3  -  59-61  60 

[redesignated  as 

2002(a)(2)(D)] 

Title  XX  Ceilings 

on  Funds 

2^2^*)  (2)  (B)  201(h)  522  3  ~  59-61  60 

Title  XX  Ceilings 
on  Funds 

2002(a)(2)(C)  20l(c)(l)  522  3  -  59-61  60 

[redesignated  as 

2002(a)(2)(E)] 

Title  XX  Ceiling 

on  Funds 

2002(a)(2)(C)  207(a)  525  39-i+O  -  73  63 

[new] 

Social  Services  Funding 
For  Territories 

2002(a)(2)(D)  201(c)(3)  522  3  -  59-61  60 

[redesignated  as 

2002(a)(2)(F)] 

Title  XX  Ceilings 

on  Funds 

^.li'l^TAi^  3  -  59-61 

on  Funds 
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SSAct  Section 
and  Subject 

2002(a)(3)(B) 
Multi-year  Planning; 
Choice  of  PiBcal  Tear 

2002(a)(7)(D)(ii) 
Use  of  Private  Funds 
For  Training 

2002(a)(8) 
Technical  Amendment 

2002(a) (11)(C) 
Bnergency  Shelter 

2002(a)(ll)(D) 
Emergency  Shelter 

2002(a) (11)(E) 
Emergency  Shelter 

2002(a)(l7) 

10096  Inderal  Matching 

For  Child  Day  Care 

2002(a)(l8) 

Limit  on  Funds  Fbr 

Training 

2003(h) 

Multi-Tear  Plan; 
Choice  of  Fiscal 
Year 

2003(d)(1) 
Multi-Tear  Plan; 
Choice  of  Fiscal 
Year 

200i| 

Multi-Year  Plan; 
Choice  of  Fiscal 
Year 

2001+(1) 

Multi-Year  Plan; 
Choice  of  Fiscal 
Year 

200l+(2) 

Multi-Year  Plan; 
Choice  of  Fiscal 
Year 

20014(2) 

Multi-Year  Plan; 
Choice  of  Fiscal 
Year 

200i;(i+) 

Multi-Year  Plan; 
Choice  of  Fiscal 
Year 

200l+(5) 

Multi-Year  Plan; 
Choice  of  Fiscal 
Year 


P.L.  Section 
206(e) 

20i|(a) 

103(e) 

205(a)(1) 

205(a)(2) 

205(a)(3) 

202(a) 

203(c) 

206(c) 

206(d) 

206(h)(1) 

206(a) 

206(h)(2) 

206(h)(3) 

206(h)(2) 

206(h)  (],) 


9k 
Stat. 


525 
524 

521 

52I1 
52I1 
521+ 
523 

521* 
525 

525 

525 
525 
525 
525 
525 
525 


H.  Rep. 
?6  -  136 

37-38 


H.  Bep. 

96  -  136        S.  Rep.       B.C.  Rep. 
Pt.  2        96  -  336      96  -  900 


38-39 
38-39 
38-39 
3 

3-1+ 
37-38 

37-38 

37-38 

37-38 

37-38 

37-38 

37-38 

37-38 


72-73 
63 

72 
72 
72 

61-  62 

62-  63 
72-73 

72-73 

72-73 

72-73 

72-73 

72-73 

72-73 

72-73 


62 
62 

62 
62 
62 

60-  61 

61-  62 
62 

62 

62 

62 

62 

62 

62 

62 
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SSAct  Section 
and  Sub.ieot 

2001|(6) 

Multi-Tear  Plan; 
Choice  of  Fiscal 
Year 

2005 

Multi-Tear  Plan; 
Choice  of  Piscal 
Tear 


P.L.  Section 
206(b)(5) 

206(d) 


9U 
Stat. 

525 


525 


H.  Rep. 
96  -  136 

37-38 


37-38 


H.  Hep. 

96  -  136        S.  Rep.       E.G.  Rep. 
Pt.  2        96  -  336       96  -  900 


72-73  62 


72-73  62 


inendments  to  P.L. 
9U-120 

2002(a)(7)  209 
Fezs&anent  Extensions 
of  Provisions  Re 
Services  for  Alcoholics 
and  Drug  Addicts 

2002(a)(7)(A)  209 
Peznanent  Rrtensions 
of  Provisions  Re 
Services  for  Alcoholics 
and  Drug  Addicts 

2002(a)(7)(E)  209 
Permanent  Extensions 
of  Provisions  Re 
Services  for  Alcoholics 
and  Drug  Addicts 

2002(a) (11)(D)  209 
Permanent  Extensions 
of  Provision  Re 
Services  for  Alcoholics 
and  Drug  Addicts 

2003(f)  209 
Permanent  Extensions 
of  Provisions  Re 
Services  for  Alcoholics 
and  Drug  Addicts 


527 


527 


527 


527 


527 


85-86 


85-86 


85-86 


85-86 


85-86 


6k 


6h 


6k 


6k 


6k 


Amendments  to 
P.L.  96-178 

U55(a)  301(a) 
Permanent  Extension  of 
Child  Support  Provisions 

2002(a)(1)  208(a) 
Permanent  Extensionsof 
Provisions  He  Child 
Day  Care  Wbrkers  and 
Win  Tax  Credit 

2002(a)(l4)(C)  208(a) 
Pezsoanent  Extensloisof 
Provisions  He  Child 
Day  Care  Workers  and 
Win  Tax  Credit 

2002(a)  (1|)(D)  208(a) 
Permanent  Extensionsof 
Provisions  Re  Child 
Day  Care  Workers  and 
Win  Tax  Credit 

2002(a)(5)(A)  208(a) 
Permanent  ErtensioiB  of 
Provisions  Re  Child 
Day  Care  Workers  and 
Win  Tax  Credit 


527 
526 

526 

526 

526 


75-78 
75-76 

75-76 

75-76 

75-76 


63 


63 


63 


63 
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P.L.  Section 


208(a) 


SSAct  Section 
and  Subject 

ImendiDents  to 
P.L.  96-178 

2007 

Peznanent  Ertension  of 
Provisions  He  Child 
Say  Caxe  Vorkers  and 
Win  Tax  Credit 


2008  208(a) 
Pessanent  Extension  of 
Provisions  Be  Child 
Day  Care  Vorkere  and 
Win  Tax  Credit 

Hone 

Provisions  Be  Shift 
Proa  Title  I7-A  to 
IV-E  Program 

Hone 

State  Adoption  Assistance 
AgreeiQents 


101(a)(2)(B) 


Hone  101(b) 
Departmental  Study 
of  Poster  Care  and 
Adoption  Assistance 

Hone  102(d) 
Yoluntaiy  Placejnents 

Hone  102(e) 
Secretary  Beport  on 
Voluntary  Placement 

Hone  103(d) 
State  Administration 
Child  Welfare 
(Technical  Amendment) 

5one  103(f)(1) 

State  I7-B  Funds 

Availability 

Hone  306(b)(2) 
Piling  Sates  For 
States  to  Claim 
Federal  Funds 

Hone  306(b)(3) 
Piling  Sates  For 
States  to  Claim 
Federal  Funds 

Hone  306(b)  (U 

Piling  Sates  For 
States  to  Claim 
Faderal  Funds 

Hone  306(c) 
Piling  Sates  For 
States  to  Claim 
Federal  Funds 

Hone  309 
Technical  Amendment 

None  310(b) 
Medicaid  Eligibility 
Continued  For  Certain 
Veterans  Administration 
Pensioxiers 


91; 
Stat. 


526 


526 


512 


3.  Bep. 

96  -  136 


E.  Bep. 

96  -  136        S.  Bep.       B.C.  Rep, 
Pt.  2        96  -  336       96  -  900 


10l(a)(l+)(B)  512 


513 
515 

515 

521 

521 
530 

530 

531 

531 

532 

533 


6-7 


1*7-1;8 
1+7-1*8 


75-78 
75-76 

10-17 

12-11+ 
17 

10-19 
10-19 


Ui 


9-10 


63 
63 
1;3 

52.53 
51^-55 

51 
51 


59 


66 


66 


66 


66 


68-69 


PUBLIC  LAW  96-272— JUNE  17,  1980 


ADOPTION  ASSISTANCE  AND  CHILD 
WELFARE  ACT  OF  1980 


I 


i 


U  STAT.  500 


PUBLIC  LAW  96-272— JUNE  17,  1980 


Public  Law  96-272 
96tli  Congress 


An  Act 


June  17,  1980  establish  a  program  of  adoption  assistance,  to  strengthen  the  program  of  foster 

[H.R.  3434]  care  assistance  for  needy  and  dependent  children,  to  improve  the  child  welfare, 

social  services,  and  aid  to  families  with  dependent  children  programs,  and  for 
other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 


SHORT  TITLE 


Section  1.  This  Act,  with  the  following  table  of  contents,  may  be 
cited  as  the  "Adoption  Assistance  and  Child  Welfare  Act  of  1980". 


Sec.  1.  Short  title. 


TABLE  OF  CONTENTS 


title  i-foster  care  and  adoption  assistance 

Sec.  101.  Federal  payments  for  foster  care  and  adoption  assistance. 

Sec.  102.  Federal  payments  for  dependent  children  voluntarily  placed  in  foster  care. 

Sec.  103.  Child-welfare  services. 


Sec.  201. 
Sec.  202. 

Sec.  203. 
Sec.  204. 
Sec.  205. 
Sec.  206. 
Sec.  207. 
Sec.  208. 

Sec.  209. 


Sec.  301. 
Sec.  302. 
Sec.  303. 
Sec.  304. 
Sec.  305. 
Sec.  306. 
Sec.  307. 
Sec.  308. 
Sec.  309. 

Sec.  310. 


TITLE  II— SOCIAL  SERVICES 
Determination  of  amount  allocated  to  States. 

Extension  of  100-per  ceatum  Federal  matching  for  child  day  care  expendi- 
tures. 

Limitation  on  funds  for  training. 

Use  of  restricted  private  funds  for  training  programs. 

Emergency  shelter. 

Multiyear  plan;  choice  of  fiscal  year. 

Social  services  funding  for  territories. 

Permanent  extension  of  provisions  relating  to  child  day  care  services  and 
WIN  tax  credit. 

Permanent  extension  of  provisions  relating  to  services  for  alcoholics  and 
drug  addicts. 

TITLE  m-OTHER  SOOAL  SECURITY  ACT  PROVISIONS 

Permanent  extension  of  provisions  relating  to  child  support  enforcement. 
Incentives  to  report  earnings  under  AFDC  programs. 
Prorating  of  shelter  allowance. 
Services  for  disabled  children. 

Public  assistance  payments  to  territorial  jurisdictions. 
Period  within  which  certain  claims  must  be  filed. 
Incentives  for  States  to  collect  child  support  obligations. 
Exchange  of  information  on  terminated  or  suspended  providers. 
Postponement  of  imposition  of  certain  penalties  relating  to  child  support 
requirements. 

Continuing  medicaid  eligibility  for  certain  recipients  of  Veterans'  Adminis- 
tration pensions. 
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TITLE  I-FOSTER  CARE  AND  ADOPTION  ASSISTANCE 

FEDERAL  PAYMENTS  FOR  FOSTER  CARE  AND  ADOPTION  ASSISTANCE 

Sec.  101.  (aXD  Title  IV  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  part: 

"Part  E— Federal  Payments  for  Foster  Care  and  Adoption 

Assistance 

''purpose:  appropriation 

"Sec.  470.  For  the  purpose  of  enabling  each  State  to  provide,  in 
appropriate  cases,  foster  care  and  adoption  assistance  for  children 
who  otherwise  would  be  eligible  for  assistance  under  the  State's  plan 
approved  under  part  A  (or,  in  the  case  of  adoption  assistance,  would 
be  eligible  for  benefits  under  title  XVI),  there  are  authorized  to  be 
appropriated  for  each  fiscal  year  (commencing  with  the  fiscal  year 
which  begins  October  1, 1980)  such  sums  as  may  be  necessary  to  carry 
out  the  provisions  of  this  part.  The  sums  made  available  under  this 
section  shall  be  used  for  making  payments  to  States  which  have 
submitted,  and  had  approved  by  the  Secretary,  State  plans  under  this 
part. 

"state  plan  for  foster  care  and  adoption  assistance 


42  use  670. 


42  use  601. 
42  use  1381. 


42  use  671. 


"Sec.  471.  (a)  In  order  for  a  State  to  be  eligible  for  payments  under 
this  part,  it  shall  have  a  plan  approved  by  the  Secretary  which— 
"(1)  provides  for  foster  care  maintenance  payments  in  accord- 
ance with  section  472  and  for  adoption  assistance  payments  in 
accordance  with  section  473; 

"(2)  provides  that  the  State  agency  responsible  for  administer- 
ing the  program  authorized  by  part  B  of  this  title  shall  adminis-  Post,  p.  5i6. 
ter,  or  supervise  the  administration  of,  the  program  authorized 
by  this  part; 

"(3)  provides  that  the  plan  shall  be  in  effect  in  all  political 
subdivisions  of  the  State,  and,  if  administered  by  them,  be 
mandatory  upon  them; 

"(4)  provides  that  the  State  shall  assure  that  the  programs  at 
the  local  level  assisted  under  this  part  will  be  coordinated  with 
the  programs  at  the  State  or  local  level  assisted  under  parts  A 
and  B  of  this  title,  under  title  XX  of  this  Act,  and  under  any  other 
appropriate  provision  of  Federal  law; 

"(5)  provides  that  the  State  will,  in  the  administration  of  its 
programs  under  this  part,  use  such  methods  relating  to  the 
establishment  and  maintenance  of  personnel  standards  on  a 
merit  basis  as  are  found  by  the  Secretary  to  be  necessary  for  the 
proper  and  efficient  operation  of  the  programs,  except  that  the 
Secretary  shall  exercise  no  authority  with  respect  to  the 
selection,  tenure  of  office,  or  compensation  of  any  individual 
employed  in  accordance  with  such  methods; 

"(6)  provides  that  the  State  agency  referred  to  in  paragraph  (2) 
(hereinafter  in  this  part  referred  to  as  the  'State  agency')  will 
make  such  reports,  in  such  form  and  containing  such  informa- 
tion as  the  Secretary  may  from  time  to  time  require,  and  comply 
with  such  provisions  as  the  Secretary  may  from  time  to  time  find 


42  use  601,  posi, 
p.  516,  42  use 
1397. 


"State  agency.' 
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Case  plan  and 
case  review 
system. 


such  year)  who,  at  any  time  during  such  year,  will  remain  in 
foster  care  after  having  been  in  such  care  for  a  period  in  excess  of 
twenty-four  months,  and  (B)  a  description  of  the  steps  which  will 
be  taken  by  the  State  to  achieve  such  goals; 

*'(15)  effective  October  1,  1983,  provides  that,  in  each  case, 
reasonable  efforts  will  be  made  (A)  prior  to  the  placement  of  a 
child  in  foster  care,  to  prevent  or  eliminate  the  need  for  removal 
of  the  child  from  his  home,  and  (B)  to  make  it  possible  for  the 
child  to  return  to  his  home;  and 

**(16)  provides  for  the  development  of  a  case  plan  (as  defined  in 
section  475(1))  for  each  child  receiving  foster  care  maintenance 
payments  under  the  State  plan  and  provides  for  a  case  review 
system  which  meets  the  requirements  described  in  section 
475(5)(B)  with  respect  to  each  such  child. 
*'(b)  The  Secretary  shall  approve  any  plan  which  complies  with  the  Plan  approval, 
provisions  of  subsection  (a)  of  this  section.  However,  in  any  case  in 
which  the  Secretary  finds,  after  reasonable  notice  and  opportunity 
for  a  hearing,  that  a  State  plan  which  has  been  approved  by  the 
Secretary  no  longer  complies  with  the  provisions  of  subsection  (a),  or 
that  in  the  administration  of  the  plan  there  is  a  substantial  failure  to 
comply  with  the  provisions  of  the  plan,  the  Secretary  shall  notify  the 
State  that  further  payments  will  not  be  made  to  the  State  under  this 
part,  or  that  such  payments  will  be  made  to  the  State  but  reduced  by 
an  amount  which  the  Secretary  determines  appropriate,  until  the 
Secretary  is  satisfied  that  there  is  no  longer  any  such  failure  to 
comply,  and  until  he  is  so  satisfied  he  shall  make  no  further 
payments  to  the  State,  or  shall  reduce  such  payments  by  the  amount 
specified  in  his  notification  to  the  State. 


FOSTER  CARE  MAINTENANCE  PAYMENTS  PROGRAM 


''Sec.  472.  (a)  Each  State  with  a  plan  approved  under  this  part  shall  42  USC  672. 
make  foster  care  maintenance  payments  (as  defined  in  section  475(4))  P- 
under  this  part  with  respect  to  a  child  who  would  meet  the  require- 
ments of  section  406(a)  or  of  section  407  but  for  his  removal  from  the  42  USC  606,  607. 
home  of  a  relative  (specified  in  section  406(a)),  if— 

"(1)  the  removal  from  the  home  was  the  result  of  a  judicial 
determination  to  the  effect  that  continuation  therein  would  be 
contrary  to  the  welfare  of  such  child  and  (effective  October  1, 
1983)  that  reasonable  efforts  of  the  type  described  in  section 
471(a)(15)  have  been  made; 

"(2)  such  child's  placement  and  care  are  the  responsibility  of 
(A)  the  State  agency  administering  the  State  plan  approved 
under  section  471,  or  (B)  any  other  public  agency  with  whom  the 
State  agency  administering  or  supervising  the  administration  of 
the  State  plan  approved  under  section  471  has  made  an  agree- 
ment which  is  still  in  effect; 

''(3)  such  child  has  been  placed  in  a  foster  family  home  or  child- 
care  institution  as  a  result  of  a  determination  referred  to  in 
paragraph  (1);  and 
"(4)  such  child— 

''(A)  received  aid  under  the  State  plan  approved  under 
section  402  in  or  for  the  month  in  which  court  proceedings  42  USC  602. 
leading  to  the  removal  of  such  child  from  the  home  were 
initiated,  or 

'*(B)(i)  would  have  received  such  aid  in  or  for  such  month  if 
application  had  been  made  therefor,  or  (ii)  had  been  living 
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"Foster  family 
home." 


"Child-care 
institution." 


42  use  1396, 
1397. 

42  use  606. 
42  use  601. 


with  a  relative  specified  in  section  406(a)  within  six  months 
prior  to  the  month  in  which  such  proceedings  were  initiated, 
and  would  have  received  such  aid  in  or  for  such  month  if  in 
such  month  he  had  been  living  with  such  a  relative  and 
application  therefor  had  been  made. 
**(b)  Foster  care  maintenance  payments  inay  be  made  under  this 

part  only  on  behalf  of  a  child  described  in  subsection  (a)  of  this  section 

who  is— 

"(1)  in  the  foster  family  home  of  an  individual,  whether  the 
payments  therefor  are  made  to  such  individual  or  to  a  public  or 
nonprofit  private  child-placement  or  child-care  agency,  or 

"(2)  in  a  child-care  institution,  whether  the  payments  therefor 
are  made  to  such  institution  or  to  a  public  or  nonprofit  private 
child-placement  or  child-care  agency,  which  payments  shall  be 
limited  so  as  to  include  in  such  payments  only  those  items  which 
are  included  in  the  term  Toster  care  maintenance  payments'  (as 
defined  in  section  475(4)). 
"(c)  For  the  purposes  of  this  part,  (1)  the  term  'foster  family  home' 
means  a  foster  family  home  for  children  which  is  licensed  by  the 
State  in  which  it  is  situated  or  has  been  approved,  by  the  agency  of 
such  State  having  responsibility  for  licensing  homes  of  this  type,  as 
meeting  the  standards  established  for  such  licensing;  and  (2)  the  term 
'child-care  institution'  means  a  nonprofit  private  child-care  institu- 
tion, or  a  public  child-care  institution  which  accommodates  no  more 
than  twenty-five  children,  which  is  licensed  by  the  State  in  which  it  is 
situated  or  has  been  approved,  by  the  agency  of  such  State  responsi- 
ble for  licensing  or  approval  of  institutions  of  this  type,  as  meeting 
the  standards  established  for  such  licensing,  but  the  term  shall  not 
include  detention  facilities,  forestry  camps,  training  schools,  or  any 
other  facility  operated  primarily  for  the  detention  of  children  who 
are  determined  to  be  delinquent. 

"(d)  For  purposes  of  titles  XIX  and  XX,  any  child  with  respect  to 
whom  foster  care  maintenance  payments  are  made  under  this  section 
shall  be  deemed  to  be  a  dependent  child  as  defined  in  section  406  and 
shall  be  deemed  to  be  a  recipient  of  aid  to  families  with  dependent 
children  under  part  A  of  this  title. 


ADOPTION  ASSISTANCE  PROGRAM 


42  use  673. 
Post,  p.  514. 


42  use  606,  607. 


42  use  1381. 


42  use  602. 


"Sec.  473.  (a)(1)  Each  State  with  a  plan  approved  under  this  part 
shall,  directly  through  the  State  agency  or  through  another  public  or 
nonprofit  private  agency,  make  adoption  assistance  payments  pursu- 
ant to  an  adoption  assistance  agreement  in  amounts  determined 
under  paragraph  (2)  of  this  subsection  to  parents  who,  after  the 
effective  date  of  this  section,  adopt  a  child  who — 

"(A)(i)  at  the  time  adoption  proceedings  were  initiated,  met  the 
requirements  of  section  406(a)  or  section  407  or  would  have  met 
such  requirements  except  for  his  removal  from  the  home  of  a 
relative  (specified  in  section  406(a))  as  a  result  of  a  judicial 
determination  to  the  effect  that  continuation  therein  would  be 
contrary  to  the  welfare  of  such  child,  or 

"(ii)  meets  all  of  the  requirements  of  title  XVI  with  respect  to 
eligibility  for  supplemental  security  income  benefits, 

"(B)(i)  received  aid  under  the  State  plan  approved  under 
section  402  in  or  for  the  month  in  which  court  proceedings 
leading  to  the  removal  of  such  child  from  the  home  were 
initiated,  or 
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reasonable  to  conclude  that  such  child  cannot  be  placed  with 
adoptive  parents  without  providing  adoption  assistance,  and  (B) 
that,  except  where  it  would  be  against  the  best  interests  of  the 
child  because  of  such  factors  as  the  existence  of  significant 
emotional  ties  with  prospective  adoptive  parents  while  in  the 
care  of  such  parents  as  a  foster  child,  a  reasonable,  but  unsuccess- 
ful, effort  has  been  made  to  place  the  child  with  appropriate 
adoptive  parents  without  providing  adoption  assistance  under 
this  section. 

''payments  to  states;  allotments  to  states 

42  use  674.  "Sec.  474.  (a)  For  each  quarter  beginning  after  September  30, 1980, 

each  State  which  has  a  plan  approved  under  this  part  (subject  to  the 
limitations  imposed  by  subsection  (b))  shall  be  entitled  to  a  payment 
equal  to  the  sum  of— 

"(1)  an  amount  equal  to  the  Federal  medical  assistance  per- 
42  use  i396d.  centage  (as  defined  in  section  1905(b)  of  this  Act)  of  the  total 

amount  expended  during  such  quarter  as  foster  care  mainte- 
nance payments  under  section  472  for  children  in  foster  family 
homes  or  child-care  institutions;  plus 

"(2)  an  amount  equal  to  the  Federal  medical  assistance  per- 
centage (as  defined  in  section  1905(b)  of  this  Act)  of  the  total 
amount  expended  during  such  quarter  as  adoption  assistance 
payments  under  section  473  pursuant  to  adoption  assistance 
agreements;  plus 

"(3)  an  amoimt  equal  to  the  sum  of  the  following  proportions 
of  the  total  amounts  expended  during  such  quarter  as  found 
necessary  by  the  Secretary  for  the  proper  and  efficient  adminis- 
tration of  the  State  plan — 

"(A)  75  per  centum  of  so  much  of  such  expenditures  as  are 
for  the  training  (including  both  short-  and  long-term  train- 
ing at  educational  institutions  through  grants  to  such  insti- 
tutions or  by  direct  financial  assistance  to  students  enrolled 
in  such  institutions)  of  personnel  employed  or  preparing  for 
employment  by  the  State  agency  or  by  the  local  agency 
administering  the  plan  in  the  political  subdivision,  and 
"(B)  one-half  of  the  remainder  of  such  expenditures. 
"ObXD  Notwithstanding  the  provisions  of  subsections  (aXD  and 
(aX3),  the  aggregate  of  the  sums  payable  thereunder  to  any  State 
u  use  1308.       (other  than  a  State  subject  to  limitation  under  section  1108(a))  with 
530  '^^     '    '    respect  to  expenditures  relating  to  foster  care,  for  the  calendar 
quarters  in  any  of  the  fiscal  years  1981  through  1984  in  which  the 
conditions  set  forth  in  paragraph  (2)  are  met,  shall  not  exceed  the 
State's  allotment  for  such  year. 
"(2XA)  The  limitation  in  paragraph  (1)  shall  apply— 

"(i)  with  respect  to  fiscal  year  1981,  only  if  the  amount 
appropriated  under  section  420  for  such  fiscal  year  is  equal  to  or 
greater  than  $163,550,000; 
"(ii)  with  respect  to  fiscal  year  1982,  only  if  the  amount 
42  use  620.  appropriated  under  section  420  for  such  fiscal  year  is  equal  to  or 

greater  than  $220,000,000; 

"(iii)  with  respect  to  fiscal  year  1983,  only  if  the  amount 
appropriated  under  section  420  for  such  fiscal  year  is  equal  to 
$266,000,000;  and 

"(iv)  with  respect  to  fiscal  year  1984,  only  if  the  amount 
appropriated  under  section  420  for  such  fiscal  year  is  equal  to 
$266,000,000. 
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"(B)  If,  for  each  of  any  two  consecutive  fiscal  years,  there  is 
appropriated  under  section  420  a  sum  equal  to  $266,000,000,  no  State 
may  claim  any  amount  under  the  provisions  of  this  subsection  as 
reimbursement  for  expenditures  for  any  succeeding  fiscal  year  pursu- 
ant to  part  B  of  this  title  unless  such  State  has  met  the  requirements 
set  forth  in  section  427rb). 

"(C.)  If,  for  each  of  any  two  fiscal  years  during  which  the  limitation 
under  subsection  (b)(1)  is  not  in  effect,  the  total  amount  claimed  by  a 
State  as  reimbursement  for  expenditures  pursuant  to  part  B  under 
this  subsection  and-under  section  420  equals  the  amount  which  would 
be  allotted  to  such  State  for  such  fiscal  year  under  part  B  if  the 
amount  appropriated  under  section  420  were  $266,000,000,  such  State 
may  not  claim  any  amount  under  the  provisions  of  paragraph  (2)  as 
reimbursement  for  expenditures  for  any  succeeding  fiscal  year  pursu- 
ant to  part  B  of  this  title  unless  such  State  has  met  the  requirements 
set  forth  in  section  427(13). 

"definitions 

"Sec.  475.  As  used  in  this  part  or  part  B  of  this  title: 

"(1)  The  term  'case  plan'  means  a  wTitten  document  which 
includes  at  least  the  following:  A  description  of  the  type  of  home 
or  institution  in  which  a  child  is  to  be  placed,  including  a 
discussion  of  the  appropriateness  of  the  placement  and  how  the 
agency  which  is  responsible  for  the  child  plans  to  carry  out  the 
judicial  determination  made  with  respect  to  the  child  in  accord- 
ance with  section  472(a)(1);  and  a  plan  for  assuring  that  the  child 
receives  proper  care  and  that  services  are  provided  to  the 
parents,  child,  and  foster  parents  in  order  to  improve  the  condi- 
tions in  the  parents'  home,  facilitate  return  of  the  child  to  his 
own  home  or  the  permanent  placement  of  the  child,  and  address 
the  needs  of  the  child  while  in  foster  care,  including  a  discussion 
of  the  appropriateness  of  the  services  that  have  been  provided  to 
the  child  under  the  plan. 

"(2)  The  term  'parents'  means  biological  or  adoptive  parents  or 
legal  guardians,  as  determined  by  applicable  State  law. 

"(3)  The  term  'adoption  assistance  agreement'  means  a  written 
agreement,  binding  on  the  parties  to  the  agreement,  between  the 
State  agency,  other  relevant  agencies,  and  the  prospective  adop- 
tive parents  of  a  minor  child  which  at  a  minimum  (A)  specifies 
the  amounts  of  the  adoption  assistance  payments  and  any 
additional  services  and  assistance  which  are  to  be  provided  as 
part  of  such  agreement,  and  (B)  stipulates  that  the  agreement 
shall  remain  in  effect  regardless  of  the  State  of  which  the 
adoptive  parents  are  residents  at  any  given  time.  The  agreement 
shall  contain  provisions  for  the  protection  (under  an  interstate 
compact  approved  by  the  Secretary  or  otherwise)  of  the  interests 
of  the  child  in  cases  where  the  adoptive  parents  and  child  move  to 
another  State  while  the  agreement  is  effective. 

"(4j  The  term  'foster  care  maintenance  payments'  means 
payments  to  cover  the  cost  of  (and  the  cost  of  providing)  food, 
clothing,  shelter,  daily  supervision,  school  supplies,  a  child's 
personal  incidentals,  liability  insurance  with  respect  to  a  child, 
and  reasonable  travel  to  the  child's  home  for  visitation.  In  the 
case  of  institutional  care,  such  term  shall  include  the  reasonable 
costs  of  administration  and  operation  of  such  institution  as  are 
necessarily  required  to  provide  the  items  described  in  the  preced- 
ing sentence. 
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"(5)  The  term  'case  review  system'  means  a  procedure  for 
assuring  that— - 

"(A)  each  child  has  a  case  plan  designed  to  achieve 
placement  in  the  least  restrictive  (most  family  like)  setting 
available  and  in  close  proximity  to  the  parents'  home, 
consistent  with  the  best  interest  and  special  needs  of  the 
child, 

"(B)  the  status  of  each  child  is  reviewed  periodically  but  no 
less  frequently  than  once  every  six  months  by  either  a  court 
or  by  administrative  review  (as  defined  in  paragraph  (6))  in 
order  to  determine  the  continuing  necessity  for  and  appro- 
priateness of  the  placement,  the  extent  of  compliance  with 
the  case  plan,  and  the  extent  of  progress  which  has  been 
made  toward  alleviating  or  mitigating  the  causes  necessitat- 
ing placement  in  foster  care,  and  to  project  a  likely  date  by 
which  the  child  may  be  returned  to  the  home  or  placed  for 
adoption  or  legal  guardianship,  and 

**(C)  with  respect  to  each  such  child,  procedural  safeguards 
will  be  applied,  among  other  things,  to  assure  each  child  in 
foster  care  under  the  supervision  of  the  State  of  a  disposi- 
tional hearing  to  be  held,  in  a  family  or  juvenile  court  or 
another  court  (including  a  tribal  court)  of  competent  juris- 
diction, or  by  an  administrative  body  appointed  or  approved 
by  the  court,  no  later  than  eighteen  months  after  the 
original  placement  (and  periodically  thereafter  during  the 
continuation  of  foster  care),  which  hearing  shall  determine 
the  future  status  of  the  child  (including,  but  not  limited  to, 
whether  the  child  should  be  returned  to  the  parent,  should 
be  continued  in  foster  care  for  a  specified  period,  should  be 
placed  for  adoption,  or  should  (because  of  the  child's  special 
needs  or  circumstances)  be  continued  in  foster  care  on  a 
permanent  or  long-term  basis);  and  procedural  safeguards 
shall  also  be  applied  with  respect  to  parental  rights  pertain- 
ing to  the  removal  of  the  child  from  the  home  of  his  parents, 
to  a  change  in  the  child's  placement,  and  to  any  determina- 
tion affecting  visitation  privileges  of  parents. 
**(6)  The  term  'administrative  review'  means  a  review  open  to 
the  participation  of  the  parents  of  the  child,  conducted  by  a  panel 
of  appropriate  persons  at  least  one  of  whom  is  not  responsible  for 
the  case  management  of,  or  the  delivery  of  services  to,  either  the 
child  or  the  parents  who  are  the  subject  of  the  review. 

"technical  assistance;  data  collection  and  evaluation 

"Sec.  476.  (a)  The  Secretary  may  provide  technical  assistance  to  the  42  use  676. 
States  to  assist  them  to  develop  the  programs  authorized  under  this 
part  and  shall  periodically  (1)  evaluate  the  programs  authorized 
under  this  part  and  part  B  of  this  title  and  (2)  collect  and  publish  data  Ante,  p.  501, post, 
pertaining  to  the  incidence  and  characteristics  of  foster  care  and  P 
adoptions  in  this  country. 

"(b)  Each  State  shall  submit  statistical  reports  as  the  Secretary  Statistical 
may  require  with  respect  to  children  for  whom  payments  are  made  gg^retarv 
under  this  part  containing  information  with  respect  to  such  children 
including  legal  status,  demographic  characteristics,  location,  and 
length  of  any  stay  in  foster  care.". 
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(2)  (A)  Effective  with  respect  to  expenditures  made  after  September 
30, 1980,  section  408  of  the  Social  Security  Act  is,  subject  to  subpara- 
graph (B),  repealed. 

(B)  The  repeal  made  by  subparagraph  (A)  shall  not  be  applicable  in 
the  case  of  any  State  for  any  quarter  prior  to  the  first  quarter,  which 
begins  after  September  30,  1980,  in  which  such  State  has  in  effect  a 
State  plan  approved  under  part  E  of  the  Social  Security  Act,  or  (if 
earlier)  such  repeal  shall  be  effective  with  respect  to  expenditures 
made  after  September  30,  1982.  During  any  period  with  respect  to 
which  the  repeal  made  by  subparagraph  (A)  is  not  applicable  in  the 
case  of  a  State  and  during  which  a  limitation  is  in  effect  under  section 
474(b)(1)  of  the  Social  Security  Act,  the  aggregate  of  the  sums  payable 
to  the  State,  under  the  State's  plan  approved  under  part  A  of  title  IV 
of  such  Act,  with  respect  to  expenditures  (including  administrative 
expenditures  as  determined  by  the  Secretary  of  Health,  Education, 
and  Welfare)  authorized  or  incurred  by  reason  of  the  provisions  of 
section  408  of  such  Act  shall  not  exceed  the  amount  of  the  allotment 
which  such  State  would  have  had  for  such  period  under  section  474(b) 
if  such  State  had  had  an  approved  plan  under  part  E  of  such  title  IV. 
Any  amount  which  would  have  been  available  to  such  State  from  its 
allotment  for  any  period  with  respect  which  such  repeal  is  not 
applicable  in  the  case  of  a  State  (whether  or  not  a  limitation  is  in 
effect  under  section  474(b)(1)  of  such  Act)  under  section  474(b)  of  the 
Social  Security  Act  (if  such  State  had  had  an  approved  plan  under 
part  E  of  title  IV  of  such  Act)  which  the  State  does  not  claim  as 
reimbursement  with  respect  to  expenditures  (including  administra- 
tive expenditures  as  determined  by  the  Secretary)  authorized  or 
incurred  by  reason  of  the  provisions  of  section  408  of  such  Act,  may  be 
claimed  by  the  State  as  reimbursement  for  expenditures  in  such 
period  pursuant  to  part  B  of  title  IV  of  such  Act  in  the  same  manner 
as  amounts  available  to  States  from  allotments  under  section  474(b) 
of  such  Act,  and  not  claimed  as  reimbursement  under  part  E  of  title 
IV  of  such  Act,  are  authorized  to  be  claimed  under  section  474(c)  of 
such  Act. 

(3)  (A)  Section  402(a)(20)  of  such  Act  is  amended  to  read  as  follows: 

"(20)  provide  that  the  State  has  in  effect  a  State  plan  for  foster 
care  and  adoption  assistance  approved  under  part  E  of  this 
title;". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  become 
effective  with  respect  to  any  State  at  the  same  time  as  the  repeal  of 
section  408  becomes  effective  with  respect  to  such  State  under  the 
provisions  of  paragraph  (2)  of  this  subsection. 

(4)  (A)  Clause  (B)  of  the  first  sentence  of  section  475(3)  of  the  Social 
Security  Act  (as  added  by  subsection  (a)  of  this  section)  shall  be 
effective  with  respect  to  adoption  assistance  agreements  entered  into 
on  or  after  October  1, 1983. 

(B)  The  Secretary  of  Health,  Education,  and  Welfare  shall  take  all 
possible  steps  to  encourage  and  assist  the  various  States  to  enter  into 
interstate  compacts  (which  are  hereby  approved  by  the  Congress) 
under  which  the  interests  of  any  adopted  child  with  respect  to  whom 
an  adoption  assistance  agreement  has  been  entered  into  by  a  State 
under  section  473  of  the  Social  Security  Act  will  be  adequately 
protected,  on  a  reasonable  and  equitable  basis  which  is  approved  by 
the  Secretary,  if  and  when  the  child  and  his  or  her  adoptive  parent  (or 
parents)  move  to  another  State. 
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(5)(A)  Subject  to  the  repeal  provided  under  paragraph  (2),  the  last 
paragraph  of  section  408  of  the  Social  Security  Act  is  amended  to  read 
as  follows: 

"For  the  purposes  of  this  section,  the  term  'foster  family  home' 
means  a  foster  family  home  for  children  which  is  licensed  by  the 
State  in  which  it  is  situated  or  has  been  approved,  by  the  agency  of 
such  State  having  responsibility  for  licensing  homes  of  this  type,  as 
meeting  the  standards  established  for  such  licensing;  and  the  term 
'child-care  institution'  means  a  nonprofit  private  child-care  institu- 
tion, or  a  public  child-care  institution  which  accommodates  no  more 
than  twenty-five  children,  which  is  licensed  by  the  State  in  which  it  is 
situated  or  has  been  approved,  by  the  agency  of  such  State  respon- 
sible for  licensing  or  approval  of  institutions  of  this  type,  as  meeting 
the  standards  established  for  such  licensing;  but  the  term  shall  not 
include  detention  facilities,  forestry  camps,  training  schools,  or  any 
other  facility  operated  primarily  for  the  detention  of  children  who 
are  determined  to  be  delinquent. '. 

(B)  The  amendment  made  by  subparagraph  (A)  shall  be  effective 
with  respect  to  expenditures  made  on  or  after  the  date  of  the 
enactment  of  this  Act. 

(b)(1)  The  Secretary  of  Health,  Education,  and  Welfare  shall  con- 
duct a  study  of  programs  of  foster  care  and  adoption  assistance 
established  under  part  IV-E  of  the  Social  Security  Act  (as  added  by 
subsection  (a)  of  this  section),  and  shall  submit  to  the  Congress,  not 
later  than  October  1,  1983,  a  full  and  complete  report  thereon, 
together  with  his  recommendations  as  to  (A)  whether  such  part  IV-E 
should  be  continued,  and  if  so,  (B)  the  changes  (if  any)  which  should  be 
made  in  such  part  IV-E. 

(2)  Such  report  shall  include,  but  not  be  limited  to,  the  following: 

(A)  a  determination  as  to  (i)  the  extent  of  reduction  that  has 
occurred  in  the  duration  of  foster  care  under  such  programs,  (ii) 
the  extent  to  which  such  programs  of  adoption  assistance  have 
resulted  in  an  increase  in  the  adoption  of  children  who  otherwise 
would  have  remained  in  foster  care  under  State  plans  approved 
under  title  IV-A  or  IV-E  of  the  Social  Security  Act,  and  (iii)  the 
extent  to  which  the  availability  of  Federal  funding  for  adoption 
assistance  under  title  IV-E  of  such  Act  has  resulted  in  States' 
initiating  or  expanding  programs  for  adoption  assistance,  and 

(B)  specific  legislative  recommendations  for  ways  to  bring 
about  further  reduction  in  the  duration  of  foster  care  for 
children. 


Ante,  p.  512. 


"Foster  family 
home." 


"Child-care 
institution." 


Effective  date. 
42  use  608  note. 

Report  to 
Congress. 
42  use  670  note. 

Ante,  p.  501. 


42  use  601,  an^e, 
p.  501. 


FEDERAL  PAYMENTS  FOR  DEPENDENT  CHILDREN  VOLUNTARILY  PLACED 

IN  FOSTER  CARE 


Sec.  102.  (a)(1)  Effective  with  respect  to  expenditures  made  after 
September  30,  1980,  and  before  October  1.  1983,  section  472(a)  of  the 
Social  Security  Act  (as  added  by  section  101  of  this  Act)  is  amended — 

(A)  by  inserting  "occurred  pursuant  to  a  voluntary  placement 
agreement  entered  into  by  the  child's  parent  or  legal  guardian, 
or"  after  "removal  from  the  home"  in  paragraph  (1); 

(B)  by  striking  out  "a  determination"  in  paragraph  (3)  and 
inserting  in  lieu  thereof  "the  voluntary  placement  agreement  or 
judicial  determination"; 

(C)  by  inserting  "such  agreement  was  entered  into  or"  after 
"the  month  in  which"  in  paragraph  (4)(A);  and 
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(D)  by  inserting  "such  agreement  was  entered  into  or"  after 
"the  month  in  which"  in  paragraph  (4)(B)(ii). 

(2)  Section  472  of  such  Act  (as  so  added)  is  further  amended  by 
redesignating  subsection  (d)  as  subsection  (h),  and  by  inserting  after 
subsection  (c)  the  following  new  subsections: 

"(d)  Notwithstanding  any  other  provision  of  this  title,  Federal 
payments  may  be  made  under  this  part  with  respect  to  amounts 
expended  by  any  State  as  foster  care  maintenance  payments  under 
this  section,  in  the  case  of  children  removed  from  their  homes 
pursuant  to  voluntary  placement  agreements  as  described  in  subsec- 
tion (a),  only  if  (at  the  time  such  amounts  were  expended)  the  State 
has  fulfilled  all  of  the  requirements  of  section  427(b). 

"(e)  No  Federal  payment  may  be  made  under  this  part  with  respect 
to  amounts  expended  by  any  State  as  foster  care  maintenance 
payments  under  this  section,  in  the  case  of  any  child  who  was 
removed  from  his  or  her  home  pursuant  to  a  voluntary  placement 
agreement  as  described  in  subsection  (a)  and  has  remained  in  volun- 
tary placement  for  a  period  in  excess  of  180  days,  unless  there  has 
been  a  judicial  determination  by  a  court  of  competent  jurisdiction 
(within  the  first  180  days  of  such  placement)  to  the  effect  that  such 
placement  is  in  the  best  interests  of  the  child. 

"(f)  For  the  purposes  of  this  part  and  part  B  of  this  title,  (1)  the  term 
Voluntary  placement'  means  an  out-of-home  placement  of  a  minor, 
by  or  with  participation  of  a  State  agency,  after  the  parents  or 
guardians  of  the  minor  have  requested  the  assistance  of  the  agency 
and  signed  a  voluntary  placement  agreement;  and  (2)  the  term 
'voluntary  placement  agreement'  means  a  written  agreement,  bind- 
ing on  the  parties  to  the  agreement,  between  the  State  agency,  any 
other  agency  acting  on  its  behalf,  and  the  parents  or  guardians  of  a 
minor  child  which  specifies,  at  a  minimum,  the  legal  status  of  the 
child  and  the  rights  and  obligations  of  the  parents  or  guardians,  the 
child,  and  the  agency  while  the  child  is  in  placement. 

"(g)  In  any  case  where — 

"(1)  the  placement  of  a  minor  child  in  foster  care  occurred 
pursuant  to  a  voluntary  placement  agreement  entered  into  by 
the  parents  or  guardians  of  such  child  as  provided  in  subsection 
(a),  and 

"(2)  such  parents  or  guardians  request  (in  such  manner  and 
form  as  the  Secretary  may  prescribe)  that  the  child  be  returned 
to  their  home  or  to  the  home  of  a  relative, 
the  voluntary  placement  agreement  shall  be  deemed  to  be  revoked 
unless  the  State  agency  opposes  such  request  and  obtains  a  judicial 
determination,  by  a  court  of  competent  jurisdiction,  that  the  return  of 
the  child  to  such  home  would  be  contrary  to  the  child's  best 
interests.". 

(3)  Section  473(a)(1)  of  such  Act  (as  so  added)  is  amended — 

(A)  by  inserting  ",  either  pursuant  to  a  voluntary  placement 
agreement  with  respect  to  which  Federal  payments  are  provided 
under  section  474  (or  403)  or"  immediately  before  "as  a  result  of  a 
judicial  determination"  in  subparagraph  (A)(i); 

(B)  by  inserting  "such  agreement  was  entered  into  or"  after 
"the  month  in  which"  in  subparagraph  (B)(i);  and 

(C)  by  inserting  "such  agreement  was  entered  into  or"  after 
"the  month  in  which"  in  subparagraph  (B)(ii). 

(4)  Section  475(1)  of  such  Act  (as  so  added)  is  amended  by  inserting 
"voluntary  placement  agreement  entered  into  or"  before  "judicial 
determination  made". 
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(bXD  Effective  with  respect  to  expenditures  made  after  September 
30, 1979  (but  subject  to  the  repeal  provided  under  section  101(a)(2)  (A) 
and  (B)),  section  408(a)  of  the  Social  Security  Act  is  amended— 

(A)  by  inserting  "pursuant  to  a  voluntary  placement  agree- 
ment entered  into  by  the  child's  parent  or  legal  guardian,  or" 
after  "(specified  in  such  section  40D(a))"  in  clause  (1); 

(B)  by  striking  out  "such  determination"  in  clause  (3)  and 
inserting  in  lieu  thereof  "such  voluntary  placement  agreement 
or  judicial  determination"; 

(C)  by  inserting  "such  agreement  was  entered  into  or"  after 
"the  month  in  which"  in  clause  (4XA);  and 

(D)  by  inserting  "such  agreement  was  entered  into  or"  after 
"the  month  in  which"  in  clause  (4XBXii). 

(2)  Section  408  of  such  Act  is  further  amended  by  adding  at  the  end 
thereof  the  following  new  paragraph: 

"For  the  purposes  of  this  section,  the  provisions  of  subsections  (d), 
(e),  (f),  and  (g)  of  section  472  shall  apply.". 

(c)  The  amendments  made  by  subsections  (a)  and  (b)  shall  be 
effective  only  with  respect  to  expenditures  made  after  September  30, 
1979,  and  before  October  1, 1983;  and  from  and  after  October  1, 1983, 
the  provisions  of  law  amended  by  such  subsections  shall  read  as  they 
would  if  this  section  had  not  been  enacted. 

(d)  (1)  For  purposes  of  section  472  of  the  Social  Security  Act,  a  child 
who  was  voluntarily  removed  from  the  home  of  a  relative  and  who 
had  a  judicial  determination  prior  to  October  1,  1978,  to  the  effect 
that  continuation  therein  would  be  contrary  to  the  welfare  of  such 
child,  shall  be  deemed  to  have  been  so  removed  as  a  result  of  such 
judicial  determination  if,  and  from  the  date  that,  a  case  plan  and  a 
review  meeting  the  requirements  of  section  471(aX16)  of  such  Act 
have  been  made  with  respect  to  such  child  and  such  child  is  deter- 
mined to  be  in  need  of  foster  care  as  a  result  of  such  review.  In  the 
case  of  any  child  described  in  the  preceding  sentence,  for  purposes  of 
section  472(aX4)  of  such  Act,  the  date  of  the  voluntary  removal  shall 
be  deemed  to  be  the  date  on  which  court  proceedings  are  initiated 
which  led  to  such  removal. 

(2)  For  purposes  of  section  408  of  the  Social  Security  Act  (but 
subject  to  the  repeal  provided  under  section  101(aX2)  (A)  and  (B)),  in 
any  case  where  a  child  was  voluntarily  removed  from  the  home  of  a 
relative  prior  to  October  1,  1979,  and  a  judicial  determination  was 
made  (prior  to  October  1, 1978)  to  the  effect  that  continuation  in  such 
home  would  have  been  contrary  to  the  child's  welfare — 

(A)  such  child  shall  be  deemed  to  have  been  so  removed  as  a 
result  of  a  judicial  determination  to  the  effect  that  continuation 
in  such  home  would  be  contrary  to  the  welfare  of  such  child,  and 

(B)  Federal  financial  participation  under  the  applicable  State 
plan  approved  under  section  402  of  the  Social  Security  Act  for 
quarters  beginning  prior  to  October  1, 1979,  shfdl  not  be  denied 
with  respect  to  aid  furnished  under  such  plan  to  or  on  behalf  of 
such  child. 

For  purposes  of  subsection  (aX4)  of  such  section  408,  the  date  of  such 
child's  voluntary  removal  shall  be  deemed  to  be  the  date  on  which 
court  proceedings  were  initiated  which  led  to  such  removal. 

(e)  The  Secretary  of  Health,  Education,  and  Welfare,  within  three 
months  after  the  close  of  each  fiscal  year  with  respect  to  which  the 
amendments  made  by  this  section  are  in  effect,  shall  submit  to  the 
Congress  a  full  and  complete  report  on  the  number  of  children  placed 
in  foster  care  pursuant  to  voluntary  placement  agreements  under 
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Ante,  pp.  512,  sections  408  and  472  of  the  Social  Security  Act  and  on  the  reasons  for 
513.  such  placements  together  with  a  description  of  the  extent  to  which 

such  placements  have  contributed  to  the  achievement  of  the  objec- 
tives of  this  title,  including  such  recommendations  as  he  may  deem 
appropriate  with  respect  to  the  continuation  (in  such  section  472)  of 
authority  to  make  Federal  payments  for  dependent  children  volun- 
tarily placed  in  foster  care. 


CHILD  WELFARE  SERVICES 


Sec.  103.  (a)  Part  B  of  title  IV  of  the  Social  Security  Act  is  amended 
(subject  to  subsection  (c)  of  this  section)  by  striking  out  all  that 
precedes  section  426  and  inserting  in  lieu  thereof  the  following: 

'Tart  B— Child  Welfare  Services 


"appropriation 


42  use  620.  "Sec.  420.  (a)  For  the  purpose  of  enabling  the  United  States, 

through  the  Secretary,  to  cooperate  with  State  public  welfare  agen- 
cies in  establishing,  extending,  and  strengthening  child  welfare 
services,  there  is  authorized  to  be  appropriated  for  each  fiscal  year 
the  sum  of  $266,000,000. 

"(b)  Funds  appropriated  for  any  fiscal  year  pursuant  to  the  authori- 
zation contained  in  subsection  (a)  shall  be  included  in  the  appropri- 
ation Act  (or  supplemental  appropriation  Act)  for  the  fiscal  year 
preceding  the  fiscal  year  for  which  such  funds  are  available  for 
obligation.  In  order  to  effect  a  transition  to  this  method  of  timing 
appropriation  action,  the  preceding  sentence,  shall  apply  notwith- 
standing the  fact  that  its  initial  application  will  result  in  the 
enactment  in  the  same  year  (whether  in  the  same  appropriation  Act 
or  otherwise)  of  two  separate  appropriations,  one  for  the  then  current 
fiscal  year  and  one  for  the  succeeding  fiscal  year. 


''allotments  to  states 


(Promulgation  by 
Secretary. 


"Sec.  421.  (a)  The  sum  appropriated  pursuant  to  section  420  for 
each  fiscal  year  shall  be  allotted  by  the  Secretary  for  use  by  cooperat- 
ing State  public  welfare  agencies  which  have  plans  developed  jointly 
by  the  State  agency  and  the  Secretary  as  follows:  He  shall  first  allot 
$70,000  to  each  State,  and  shall  then  allot  to  each  State  an  amount 
which  bears  the  same  ratio  to  the  remainder  of  such  sum  as  the 
product  of  (1)  the  population  of  the  State  under  the  age  of  twenty-one 
and  (2)  the  allotment  percentage  of  the  State  (as  determined  under 
this  section)  bears  to  the  sum  of  the  corresponding  products  of  all  the 
States. 

"(b)  The  'allotment  percentage'  for  any  State  shall  be  100  per 
centum  less  the  State  percentage;  and  the  State  percentage  shall  be 
the  percentage  which  bears  the  same  ratio  to  50  per  centum  as  the 
per  capita  income  of  such  State  bears  to  the  per  capita  income  of  the 
United  States;  except  that  (1)  the  allotment  percentage  shall  in  no 
case  be  less  than  30  per  centum  or  more  than  70  per  centum,  and  (2) 
the  allotment  percentage  shall  be  70  per  centum  in  the  case  of  Puerto 
Rico,  the  Virgin  Islands,  and  Guam. 

"(c)  The  allotment  percentage  for  each  State  shall  be  promulgated 
by  the  Secretary  between  October  1  and  November  30  of  each  even- 
numbered  year,  on  the  basis  of  the  average  per  capita  income  of  each 
State  and  of  the  United  States  for  the  three  most  recent  calendar 
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years  for  which  satisfactory  data  are  available  from  the  Department 
of  Commerce.  Such  promulgation  shall  be  conclusive  for  each  of  the 
two  fiscal  years  in  the  period  beginning  October  1  next  succeeding 
such  promulgation, 

"(d)  For  purposes  of  this  section,  the  term  ^United  States'  means 
the  fifty  States  and  the  District  of  Columbia, 


'United  States.' 


STATE  PLANS  FOR  CHILD  WELFARE  SERVICES 

"Sec.  422.  (a)  In  order  to  be  eligible  for  payment  under  this  part,  a 
State  must  have  a  plan  for  child  welfare  services  which  has  been 
developed  jointly  by  the  Secretary  and  the  State  agency  designated 
pursuant  to  subsection  (bXD,  and  which  meets  the  requirements  of 
subsection  (b). 

"(b)  Each  plan  for  child  welfare  services  under  this  part  shall — 

"(1)  provide  that  (A)  the  individual  or  agency  designated 
pursuant  to  section  2003(dXlXC)  to  administer  or  supervise  the 
administration  of  the  State's  services  program  will  administer  or 
supervise  the  administration  of  the  plan  (except  as  otherwise 
provided  in  section  103(d)  of  the  Adoption  Assistance  and  Child 
Welfare  Act  of  1980),  and  (B)  to  the  extent  that  child  welfare 
services  are  furnished  by  the  staff  of  the  State  agency  or  local 
agency  administering  the  plan,  a  single  organizational  unit  in 
such  State  or  local  agency,  as  the  case  may  be,  will  be  responsible 
for  furnishing  such  child  welfare  services; 

"(2)  provide  for  coordination  between  the  services  provided  for 
children  under  the  plan  and  the  services  and  assistance  provided 
under  title  XX,  under  the  State  plan  approved  under  part  A  of 
this  title,  under  the  State  plan  approved  under  part  E  of  this 
title,  and  under  other  State  programs  having  a  relationship  to 
the  program  under  this  part,  with  a  view  to  provision  of  welfare 
and  related  services  which  will  best  promote  the  welfare  of  such 
children  and  their  families; 

"(3)  provide  that  the  standards  and  requirements  imposed  with 
respect  to  child  day  care  under  title  XX  shall  apply  with  respect 
to  day  care  services  under  this  part,  except  insofar  as  eligibility 
for  such  services  is  involved; 

"(4)  provide  for  the  training  and  effective  use  of  paid  parapro- 
fessional  staff,  with  particular  emphasis  on  the  full-time  or  part- 
time  employment  of  persons  of  low  income,  as  community 
service  aides,  in  the  administration  of  the  plan,  and  for  the  use  of 
nonpaid  or  partially  paid  volunteers  in  providing  services  and  in 
assisting  any  advisory  committees  established  by  the  State 
agency; 

"(5)  contain  a  description  of  the  services  to  be  provided  and 
specify  the  geographic  areas  where  such  services  will  be  availa- 
ble; 

"(6)  contain  a  description  of  the  steps  which  the  State  will  take 
to  provide  child  welfare  services  and  to  make  progress  in— 
"(A)  covering  additional  political  subdivisions, 
"(B)  reaching  additional  children  in  need  of  services,  and 
"(C)  expanding  and  strengthening  the  range  of  existing 
services  and  developing  new  types  of  services, 
along  with  a  description  of  the  State's  child  welfare  services  staff 
development  and  training  plans; 

"(7)  provide,  in  the  development  of  services  for  children,  for 
utilization  of  the  facilities  and  experience  of  voluntary  agencies 
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in  accordance  with  State  and  local  programs  and  arrangements, 
as  authorized  by  the  State;  and 

"(8)  provide  that  the  agency  administering  or  supervising  the 
administration  of  the  plan  will  furnish  such  reports,  containing 
such  information,  and  participate  in  such  evaluations,  as  the 
Secretary  may  require. 

"payment  to  states 

42  use  623.  "Sec.  423.  (a)  From  the  sums  appropriated  therefor  and  the  allot- 

ment under  this  part,  subject  to  the  conditions  set  forth  in  this  section 
and  in  section  427,  the  Secretary  shall  from  time  to  time  pay  to  each 
State  that  has  a  plan  developed  in  accordance  with  section  422  an 
amount  equal  to  75  per  centum  of  the  total  sum  expended  under  the 
plan  (including  the  cost  of  administration  of  the  plan)  in  meeting  the 
costs  of  State,  district,  county,  or  other  local  child  welfare- services. 
^"^P",^^io^  "(b)  The  method  of  computing  and  making  payments  under  this 

section  shall  be  as  follows: 

"(1)  The  Secretary  shall,  prior  to  the  beginning  of  each  period 
for  which  a  payment  is  to  be  made,  estimate  the  amount  to  be 
paid  to  the  State  for  such  period  under  the  provisions  of  this 
section. 

"(2)  From  the  allotment  available  therefor,  the  Secretary  shall 
pay  the  amount  so  estimated,  reduced  or  increased,  as  the  case 
may  be,  by  any  sum  (not  previously  adjusted  under  this  section) 
by  which  he  finds  that  his  estimate  of  the  amount  to  be  paid  the 
State  for  any  prior  period  under  this  section  was  greater  or  less 
than  the  amount  which  should  have  been  paid  to  the  State  for 
such  prior  period  under  this  section. 
"(c)(1)  No  payment  may  be  made  to  a  State  under  this  part,  for  any 
fiscal  year  beginning  after  September  30,  1979,  with  respect  to  State 
expenditures  made  for  (A)  child  day  care  necessary  solely  because  of 
the  employment,  or  training  to  prepare  for  employment,  of  a  parent 
or  other  relative  with  whom  the  child  involved  is  living,  (B)  foster 
care  maintenance  payments,  and  (C)  adoption  assistance  payments, 
to  the  extent  that  the  Federal  payment  with  respect  to .  those 
expenditures  would  exceed  the  total  amount  of  the  Federal  payment 
under  this  part  for  fiscal  year  1979. 

"(2)  Expenditures  made  by  a  State  for  any  fiscal  year  which  begins 
after  September  30, 1979,  for  foster  care  maintenance  payments  shall 
be  treated  for  purposes  of  making  Federal  payments  under  this  part 
with  respect  to  expenditures  for  child  welfare  services,  as  if  such 
foster  care  maintenance  payments  constituted  child  welfare  services 
of  a  type  to  which  the  limitation  imposed  by  paragraph  (1)  does  not 
apply;  except  that  the  amount  payable  to  the  State  with  respect  to 
expenditures  made  for  other  child  welfare  services  and  for  foster  care 
maintenance  payments  during  any  such  year  shall  not  exceed  100  per 
centum  of  the  amount  of  the  expenditures  made  for  child  welfare 
services  for  which  payment  may  be  made  under  the  limitation 
imposed  by  paragraph  (1)  as  in  effect  without  regard  to  this 
paragraph. 

"(d)  No  payment  may  be  made  to  a  State  under  this  part  in  excess  of 
the  payment  made  under  this  part  for  fiscal  year  1979,  for  any  fiscal 
year  beginning  after  September  30,  1979,  if  for  the  latter  fiscal  year 
the  total  of  the  State's  expenditures  for  child  welfare  services  under 
this  part  (excluding  expenditures  for  activities  specified  in  subsection 
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(c)(1))  is  less  than  the  total  of  the  State's  expenditures  under  this  part 
(excluding  expenditures  for  such  activities)  for  fiscal  year  1979. 

"reallotment 

"Sec.  424.  The  amount  of  any  allotment  to  a  State  under  section 
421  for  any  fiscal  year  which  the  State  certifies  to  the  Secretary  will 
not  be  required  for  carrying  out  the  State  plan  developed  as  provided 
in  section  422  shall  be  available  for  reallotment  from  time  to  time,  on 
such  dates  as  the  Secretary  may  fix,  to  other  States  which  the 
Secretary  determines  (1)  have  need  in  carrying  out  their  State  plans 
so  developed  for  sums  in  excess  of  those  previously  allotted  to  them 
under  section  421  and  (2)  will  be  able  to  use  such  excess  amounts 
during  such  fiscal  year.  Such  reallotments  shall  be  made  on  the  basis 
of  the  State  plans  so  developed,  after  taking  into  consideration  the 
population  under  the  age  of  twenty-one,  and  the  per  capita  income  of 
each  such  State  as  compared  with  the  population  under  the  age  of 
twenty-one,  and  the  per  capita  income  of  all  such  States  with  respect 
to  which  such  a  determination  by  the  Secretary  has  been  made.  Any 
amount  so  reallotted  to  a  State  shall  be  deemed  part  of  its  allotment 
under  section  421. 

"definitions 

"Sec.  425.  (a)(1)  For  purposes  of  this  title,  the  term  'child  welfare  42  use  625. 
services'  means  public  social  services  which  are  directed  toward  the 
accomplishment  of  the  following  purposes:  (A)  protecting  and  promot- 
ing the  welfare  of  all  children,  including  handicapped,  homeless, 
dependent,  or  neglected  children;  (B)  preventing  or  remedying,  or 
assisting  in  the  solution  of  problems  which  may  result  in,  the  neglect, 
abuse,  exploitation,  or  delinquency  of  children;  (C)  preventing  the 
unnecessary  separation  of  children  from  their  families  by  identifying 
family  problems,  assisting  families  in  resolving  their  problems,  and 
preventing  breakup  of  the  family  where  the  prevention  of  child 
removal  is  desirable  and  possible;  (D)  restoring  to  their  families 
children  who  have  been  removed,  by  the  provision  of  services  to  the 
child  and  the  families;  (E)  placing  children  in  suitable  adoptive 
homes,  in  cases  where  restoration  to  the  biological  family  is  not 
possible  or  appropriate;  and  (F)  assuring  adequate  care  of  children 
away  from  their  homes,  in  cases  where  the  child  cannot  be  returned 
home  or  cannot  be  placed  for  adoption. 

"(2)  Funds  expended  by  a  State  for  any  calendar  quarter  to  comply 
with  the  statistical  report  required  by  section  476(b),  and  funds 
expended  with  respect  to  nonrecurring  costs  of  adoption  proceedings 
in  the  case  of  children  placed  for  adoption  with  respect  to  whom 
assistance  is  provided  under  a  State  plan  for  adoption  assistance 
approved  under  part  E  of  this  title,  shall  be  deemed  to  have  been  ^^^e-  p-  ^oi. 
expended  for  child  welfare  services. 

"(b)  For  other  definitions  relating  to  this  part  and  to  part  E  of  this 
title,  see  section  475  of  this  Act.".  ^^^e,  p.  510. 

(b)  Part  B  of  title  IV  of  such  Act  is  amended  by  adding  at  the  end 
thereof  the  following  new  sections: 

"foster  care  protection  required  for  additional  federal 

payments 

"Sec.  427.  (a)  If,  for  any  fiscal  year  after  fiscal  year  1979,  there  is    42  USC  627. 
appropriated  under  section  420  a  sum  in  excess  of  $141,000,000,  a 
State  shall  not  be  eligible  for  payment  from  its  allotment  in  an 
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amount  greater  than  the  amount  for  which  it  would  be  eligible  if  such 
appropriation  were  equal  to  $141,000,000,  unless  such  State — 

"(1)  has  conducted  an  inventory  of  all  children  who  have  been 
in  foster  care  under  the  responsibility  of  the  State  for  a  period  of 
six  months  preceding  the  inventory,  and  determined  the  appro- 
priateness of,  and  necessity  for,  the  current  foster  placement, 
whether  the  child  can  be  or  should  be  returned  to  his  parents  or 
should  be  freed  for  adoption,  and  the  services  necessary  to 
facilitate  either  the  return  of  the  child  or  the  placement  of  the 
child  for  adoption  or  legal  guardianship;  and 

"(2)  has  implemented  and  is  operating  to  the  satisfaction  of  the 
Secretary — 

''(A)  a  statewide  information  system  from  which  the 
status,  demographic  characteristics,  location,  and  goals  for 
the  placement  of  every  child  in  foster  care  or  who  has  been  in 
such  care  within  the  preceding  twelve  months  can  readily  be 
determined; 

**(B)  a  case  review  system  (as  defined  in  section  475(5))  for 
each  child  receiving  foster  care  under  the  supervision  of  the 
State;  and 

"(C)  a  service  program  designed  to  help  children,  where 
appropriate,  return  to  families  from  which  they  have  been 
removed  or  be  placed  for  adoption  or  legal  guardianship. 
*'(b)  If,  for  each  of  any  two  consecutive  fiscal  years  after  the  fiscal 
year  1979,  there  is  appropriated  under  section  420  a  sum  equal  to 
$266,000,000,  each  State's  allotment  amount  for  any  fiscal  year  after 
such  two  consecutive  fiscal  years  shall  be  reduced  to  an  amount  equal 
to  its  allotment  amount  for  the  fiscal  year  1979,  unless  such  State — 
"(1)  has  completed  an  inventory  of  the  type  specified  in 
subsection  (a)(1); 

"(2)  has  implemented  and  is  operating  the  program  and  sys- 
tems specified  in  subsection  (a)(2);  and 

"(3)  has  implemented  a  preplacement  preventive  service  pro- 
gram designed  to  help  children  remain  with  their  families. 
"(c)  Any  amounts  expended  by  a  State  for  the  purpose  of  complying 
with  the  requirements  of  subsection  (a)  or  (b)  shall  be  conclusively 
presumed  to  have  been  expended  for  child  welfare  services. 

"payments  to  INDIAN  TRIBAL  ORGANIZATIONS 

"Sec.  428.  (a)  The  Secretary  may,  in  appropriate  cases  (as  deter- 
mined by  the  Secretary)  make  payments  under  this  part  directly  to 
an  Indian  tribal  organization  within  any  State  which  has  a  plan  for 
child  welfare  services  approved  under  this  part.  Such  payments  shall 
be  made  in  such  manner  and  in  such  amounts  as  the  Secretary 
determines  to  be  appropriate. 

"(b)  Amounts  paid  under  subsection  (a)  shall  be  deemed  to  be  a  part 
of  the  allotment  (as  determined  under  section  421)  for  the  State  in 
which  such  Indian  tribal  organization  is  located. 
"(c)  For  purposes  of  this  section — 

"(1)  the  term  'tribal  organization'  means  the  recognized  gov- 
erning body  of  any  Indian  tribe,  or  any  legally  established 
organization  of  Indians  which  is  controlled,  sanctioned,  or  char- 
tered by  such  governing  body;  and 

"(2)  the  term  Indian  tribe'  means  any  tribe,  band,  nation,  or 
other  organized  group  or  community  of  Indians  (including  any 
Alaska  Native  village  or  regional  or  village  corporation  as 
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defined  in  or  established  pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (Public  Law  92-203;  85  Stat.  688))  which  (A)  is 
recognized  as  eligible  for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians  because  of  their  status 
as  Indians,  or  (B)  is  located  on,  or  in  proximity  to,  a  Federal  or 
State  reservation  or  rancheria.". 

(c)  In  the  case  of  Guam,  Puerto  Rico,  and  the  Virgin  Islands,  and 
the  Commonwealth  of  the  Northern  Mariana  Islands,  section 
42203)(1)  of  such  Act  (as  otherwise  amended  by  subsection  (a)  of  this 
section)  shall  be  deemed  to  read  as  follows: 

"(1)  provide  that  (A)  the  State  agency  designated  pursuant  to 
section  402(aX3)  to  administer  or  supervise  the  administration  of 
the  plan  of  the  State  approved  under  part  A  of  this  title  will 
administer  or  supervise  the  administration  of  such  plan  for  child 
welfare  services,  and  (B)  to  the  extent  that  child  welfare  services 
are  furnished  by  the  staff  of  the  State  agency  or  local  agency 
administering  such  plan  for  child  welfare  services,  the  organiza- 
tional unit  in  such  State  or  local  agency  established  pursuant  to 
section  402(aX15)  will  be  responsible  for  furnishing  such  child 
welfare  services;". 

(d)  Notwithstanding  section  422(bXl)  of  the  Social  Security  Act  (as 
amended  by  subsection  (a)  of  this  section)  if  on  December  1, 1974,  the 
agency  of  a  State  administering  its  plan  for  child  welfare  services 
under  part  B  of  title  IV  of  that  Act  was  not  the  agency  designated 
pursuant  to  section  402(aX3)  of  that  Act,  such  section  4220t)Xl)  shall 
not  apply  with  respect  to  such  agency,  but  only  so  long  as  such  agency 
is  not  the  agency  designated  under  section  2003(dXlXC)  of  that  Act; 
and  if  on  December  1, 1974,  the  local  agency  administering  the  plan  of 
a  State  under  part  B  of  title  IV  of  that  Act  in  a  subdivision  of  the 
State  was  not  the  local  agency  in  such  subdivision  administering  the 
plan  of  such  State  under  part  A  of  that  title,  such  section  4220)X1) 
shall  not  apply  with  respect  to  such  local  agency,  but  only  so  long  as 
such  local  agency  is  not  the  local  agency  administermg  the  program 
of  the  State  for  the  provision  of  services  under  title  XX  of  that  Act. 

(e)  Section  2002(aX8)  of  such  Act  is  amended  by  striking  out  "or 
422"  and  inserting  in  lieu  thereof  "or  423". 

(fKD  Notwithstanding  any  other  provision  of  law,  funds  which  are 
appropriated  for  fiscal  year  1980  pursuant  to  section  420  of  the  Social 
Security  Act,  and  for  which  States  are  eligible  for  payment  under 
part  B  of  title  IV  of  that  Act,  shall  remain  available,  to  the  extent  so 
provided  in  an  appropriation  Act  hereafter  enacted,  for  payment 
with  respect  to  expenditures  for  child  welfare  services  under  pajrt  B  of 
title  IV  of  that  Act  until  September  30, 1981. 

(2)  Section  420(b)  of  the  Social  Security  Act  (as  added  by  subsection 
(a)  of  this  section)  shall  apply  only  with  respect  to  appropriation  Acts, 
which  appropriate  funds  for  fiscal  years  after  fiscal  year  1981 
pursuant  to  the  authorization  contained  in  section  420  of  the  Social 
Security  Act,  enacted  after  the  date  of  enactment  of  this  Act. 
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Applicability. 


TITLE  n— SOCIAL  SERVICES 


DETERMINATION  OP  AMOUNT  ALLOCATED  TO  STATES 


Sec.  201.  (a)  Section  2002(aX2XA)  of  the  Social  Security  Act  is  42  use  i397a. 
amended  by  striking  out  clause  (ii)  and  inserting  in  lieu  thereof  the 
following: 
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"(ii)  The  amount  specified  for  purposes  of  clause  (i)  for  fiscal  year 
1980  and  each  succeeding  fiscal  year  shall  be  an  amount  (not 
exceeding  $3,300,000,000)  equal  to  the  indexed  ceiling  amount  for 
that  fiscal  year  as  determined  under  subparagraph  (B).", 
42  use  1397a.  (b)  Section  2002(aX2)  of  such  Act  is  amended  (subject  to  subsection 
(c)  of  this  section)  by  striking  out  subparagraphs  (B),  (C),  and  (D),  and 
by  inserting  after  subparagraph  (A)  the  following  new  subparagraph: 

"(BXiXI)  Except  as  otherwise  provided  in  clauses  (ii),  (iii),  and  (iv), 
the  indexed  ceiling  amount  for  any  fiscal  year  shall  be  an  amount 
equal  to  the  indexed  ceiling  amount  for  the  preceding  fiscal  year 
increased  or  decreased  (as  the  case  may  be)  by  an  amount  determined 
under  division  (LI). 

"(ID  For  purposes  of  division  (I)  the  amount  of  the  increase  or 
decrease  (as  the  case  may  be)  shall  be  an  amount  equal  to 
$2,500,000,000,  multiplied  b^  a  percentage  equal  to  the  positive  or 
negative  percentage  change  in  the  Consumer  Price  Index  prepared  by 
the  Department  of  Labor,  and  used  in  determining  cost-of-living 
42  use  415.  adjustments  under  section  215(i)  of  this  Act,  for  the  second  quarter  of 
the  preceding  fiscal  year  as  compared  to  such  index  for  the  second 
quarter  of  the  second  preceding  fiscal  year  (rounded  to  the  nearest 
one-tenth  of  1  per  centum).  For  purposes  of  this  clause  the  Consumer 
Price  Index  for  any  quarter  shall  oe  the  arithmetical  mean  of  such 
index  for  the  three  months  in  such  quarter. 

"(ii)  If  the  percentage  increase  in  the  Consumer  Price  Index  as 
determined  under  clause  (iXII)  for  any  fiscal  year  exceeds  the  infla- 
tion rate  for  that  fiscal  year  as  shown  for  that  year  (or,  if  no  rate  is 
shown  for  that  year,  for  the  most  recent  preceding  year  for  which  a 
rate  is  shown)  in  the  table  which  appears  on  page  25  of  Senate  Budget 
Committee  Report  Numbered  96-311,  then  for  such  fiscal  year  such 
inflation  rate  shall  be  used  in  making  the  determination  under  clause 
(iXII)  instead  of  the  percentage  increase  in  the  Consumer  Price  Index. 

"(iii)  The  indexed  ceiling  amount  determined  under  clause  (i)  shall, 
if  not  a  multiple  of  $100,000,000,  be  rounded  to  the  next  lesser  amount 
that  is  a  multiple  of  $100,000,000. 

"(iv)  The  indexed  ceiling  amount  for  fiscal  year  1979  shall  be 
$2,500,000,000." 

(c)  With  respect  to  fiscal  year  1980  only — 
42  use  1397a.  (1)  subparagraphs  (B)  and  (C)  of  section  2002(aX2)  of  such  Act 

(as  in  effect  immediately  prior  to  the  enactment  of  this  Act)  shall 
continue  in  effect,  redesignated  as  subparagraphs  (D)  and  (E), 
respectively; 

(2)  the  subparagraph  of  such  section  2002(aX2)  which  is  redesig- 
nated as  subparagraph  (E)  and  continued  in  effect  by  paragraph 
(1)  of  this  subsection  is  amended  by  striking  out  "subparagraph 
(B)"  and  "subparagraph  (D)"  and  inserting  in  lieu  thereof  "sub- 
paragraph (D) '  and  "subparagraph  (F)",  respectively;  and 

(3)  subparagraph  (D)  of  such  section  2002(aX2)  (as  in  effect 
immediately  prior  to  the  enactment  of  this  Act)  shall  continue  in 
effect,  redesignated  as  subparagraph  (F)  and  amended  to  read  as 
follows: 

"(F)  The  amounts  made  available  pursuant  to  subparagraph 
(E)  for  allotment  in  fiscal  year  1980  shall  be  allotted  by  the 
Secretary  to  the  States  which  have  certified  under  subparagraph 
(D)  that  the  amounts  of  their  limitations  for  such  fiscal  year  are 
less  than  their  need  for  such  year.  The  amount  of  such  allotment 
to  any  State  (which  shall  be  in  addition  to  any  payments  made  to 
the  State  under  subparagraph  (A))  shall  bear  the  same  ratio  to 


PUBLIC  LAW  96-272— JUNE  17,  1980  94  STAT.  523 

the  total  amount  available  for  allotment  in  such  year  under  this 
subparagraph  as  the  population  of  such  State  bears  to  the 
population  of  the  fifty  States  and  the  District  of  Columbia,  but 
shall  in  no  case  exceed  the  amount  by  which  such  State  certified 
that  its  limitation  is  less  than  its  need  for  such  fiscal  year.". 

EXTENSION  OF  100-PER  CENTUM  FEDERAL  MATCHING  FOR  CHILD  DAY 
CARE  EXPENDITURES 

Sec  202.  (a)  Section  2002(a)  of  the  Social  Security  Act  is  amended  42  use  I397a. 
by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(17XA)  The  total  payment  to  a  State  under  this  section  with 
respect  to  expenditures  during  any  fiscal  year  for  the  provision  of 
child  day  care  services  under  this  title  (including  expenditures  for 
grants  to  qualified  providers  under  section  2007)  shall  be  equal  to  100  42  use  i397f. 
per  centum  of  such  expenditures  to  the  extent  that  such  expenditures 
(during  that  fiscal  year)  do  not  exceed— 

"(i)  an  amount  which  bears  the  same  ratio  to  $200,000,000  as 
the  amount  of  the  State's  limitation  under  paragraph  (2XA)  bears 
to  the  indexed  ceiling  amount  for  such  fiscal  year,  in  the  case  of 
fiscal  year  1980  and  fiscal  year  1981;  or 

"(ii)  8  per  centum  of  the  State's  limitation  under  paragraph 
(2)(A)  for  such  fiscal  year,  in  the  case  of  fiscal  year  1982  and  any 
subsequent  fiscal  year. 
"(B)  Federal  funds  payable  to  a  State  under  this  title  (with  respect 
to  expenditures  for  child  day  care  services)  at  the  rate  specified  in 
subparagraph  (A)  shall,  to  the  maximum  extent  that  the  State 
determines  to  be  feasible,  be  employed  in  such  a  way  as  to  increase 
the  employment  of  welfare  recipients  and  other  low-income  persons 
in  jobs  related  to  the  provision  of  child  day  care  services.". 

(b)  Section  2002(aXl)  of  such  Act  is  amended  by  striking  out  "100 
per  centum"  and  all  that  follows  down  through  "2007"  and  inserting 
in  lieu  thereof  "100  per  centum  of  the  expenditures  during  that 
quarter  for  child  day  care  services  (including  expenditures  for  grants 
to  qualified  providers  under  section  2007)  to  the  extent  permitted  by 
paragraph  (17)". 

UMITATION  ON  FUNDS  FOR  TRAINING 

Sec.  203.  (a)  The  first  sentence  of  section  2002(aX2XAXi)  of  the 
Social  Security  Act  is  amended  by  striking  out  "in  excess  of  an  42  use  i397a. 
amount"  and  all  that  precedes  it,  and  inserting  in  lieu  thereof 
"Except  as  provided  in  clause  (iii),  no  payment  may  be  made  under 
this  section  to  any  State  for  any  fiscal  year  in  excess  of  an  amount". 

(b)  Section  2002(aX2XA)  of  such  Act  is  further  amended  by  adding 
after  clause  (ii)  the  following  new  clause: 

"(iii)  Payment  with  respect  to  expenditures  for  personnel  training 
or  retraining  directly  related  to  the  provision  of  services  under  this 
title  shall  be  made  to  a  State  in  excess  of  the  limitation  for  such  State 
promulgated  under  clause  (i)  for  any  fiscal  year  and  without  regard  to 
such  limitation;  except  that— 

"(I)  notwithstanding  any  other  provision  of  law,  payment  to  a 
State  with  respect  to  such  expenditures  for  fiscal  years  1980  and 
1981  may  not  exceed  an  amount  equal  to  4  per  centum  of  such 
State's  limitation  (for  the  fiscal  year  involved)  under  clause  (i), 
or,  if  greater,  an  amount  equal  to  the  amount  of  the  payment 
made  under  this  title  to  such  State  with  respect  to  such  expendi- 
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tures  for  fiscal  year  1979,  or  equal  to  (a)  the  amount  which  would 
be  payable  without  regard  to  this  subclause  with  respect  to 
expenditures  pursuant  to  an  appropriation  made  prior  to  Octo- 
ber 1, 1979,  by  such  State  for  fiscal  year  1980,  or,  if  less,  (b)  the 
amount  determined  under  division  (a)  of  this  subclause  reduced 
to  the  extent  necessary  and  on  a  proportional  basis  so  as  to  assure 
that  the  aggregate  of  the  additional  amounts  payable  to  all 
States  as  a  result  of  such  division  (a)  does  not  exceed  $6,000,000; 
and 

Training  plan,  "(11)  payment  to  a  State  with  respect  to  such  expenditures  for 

submittal  to  fiscal  year  1982  or  any  succeeding  fiscal  year  may  be  made  only  if 

Secretary.  ^^^q  State  has  Submitted  to  the  Secretary  in  accordance  with 

paragraph  (18)  (prior  to  the  beginning  of  the  fiscal  year  involved) 
a  training  plan  specifying  how  its  funds  expended  for  such 
training  or  retraining  in  that  fiscal  year  will  be  used,  and  only 
with  respect  to  expenditures  included  in  such  plan  which  are 
approved  by  the  Secretary  in  accordance  with  criteria  prescribed 
by  him.". 

42  use  1397a.        (c)  Section  2002(a)  of  such  Act  is  amended  by  adding  after  para- 
Ante,  p.  523.        graph  (17)  (as  added  by  section  202(a)  of  this  Act)  the  following  new 
paragraph: 

"(18)  Effective  October  1, 1981,  no  payment  may  be  made  under  this 
section  for  training  or  retraining  expenditures  except  in  accordance 
with  a  training  plan  approved  by  the  Secretary  which,  at  a 
minimum — 

"(A)  describes  how  training  needs  were  assessed  and  how  the 
assessment  was  used  to  structure  the  training  programs,  the 
individuals  to  be  trained,  and  the  training  resources  to  be  used; 

"(B)  demonstrates  that  the  training  activities  have  a  direct 
42  use  1397.  relationship  to  the  title  XX  services  program  and  to  the  State's 

staffing  needs  to  carry  out  the  title  XX  services  program;  and 

"(C)  describes  the  State  agency's  plan  to  monitor  training 
programs  and  to  evaluate  the  agency's  overall  staff  training  and 
development  program.". 

USE  OF  RESTRICTED  PRIVATE  FUNDS  FOR  TRAINING  PROGRAMS 

42  use  1397a.  Sec.  204.  (a)  Section  2002(aX7)(DXii)  of  the  Social  Security  Act  is 
amended  by  striking  out  "and"  at  the  end  thereof  and  inserting  in 
lieu  thereof  the  following:  "except  that  during  fiscal  years  1980  and 
1981  the  provisions  of  this  clause  shall  not  apply  with  respect  to  funds 
that  are  donated  for  the  purpose  of  training  or  retraining  as  provided 
in  subsection  (aXD,  if  such  training  or  retraining  is  carried  out  by  a 
public  or  nonprofit  entity,  and". 

EMERGENCY  SHELTER 

Sec.  205,  (a)  Section  2002(aXll)  of  the  Social  Security  Act  is 
amended— 

(1)  by  striking  out  "and"  at  the  end  of  subparagraph  (C); 

(2)  by  striking  out  the  period  at  the  end  of  subparagraph  (D) 
and  inserting  in  lieu  thereof  ";  and";  and 

(3)  by  adding  at  the  end  thereof  the  following  new 
subparagraph: 

"(E)  any  expenditure  for  the  provision  of  emergency  shelter,  for 
not  in  excess  of  thirty  days  in  any  six-month  period,  provided  as  a 
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protective  service  to  an  adult  in  danger  of  physical  or  mental 
injury,  neglect,  maltreatment,  or  exploitation.", 
(b)  The  amendments  made  by  this  section  shall  be  effective  on  and 
afterOctober  1,1979. 

MULTIYEAR  PLAN)  CHOICE  OF  FISCAL  YEAR 

Sec.  206.  (a)  Section  2004(1)  of  the  Social  Security  Act  is  amended  to 
read  as  follows: 

"(1)  for  each  services  program  period,  the  beginning  of  the 
fiscal  year  of  the  Federal  Government,  the  State  government,  or 
the  political  subdivisions  of  such  State  is  established  as  the 
beginning  of  the  State's  services  program  period,  and  the  end  of 
such  fiscal  year,  the  succeeding  fiscal  year,  or  the  second  succeed- 
ing fiscal  year  is  established  as  the  end  of  the  State's  services 
program  period;  and". 

(b)  Section  2004  of  such  Act  is  further  amended— 

(1)  by  striking  out  "services  program  year"  each  place  it 
appears  and  inserting  in  lieu  thereof  in  each  instance  ''services 
program  period"; 

(2)  by  striking  out  "annual"  in  paragraph  (2)  (in  the  matter 
preceding  subparagraph  (A))  and  in  paragraph  (4); 

(3)  by  striking  out  "during  that  year"  in  paragraph  (2)  (in  the 
matter  preceding  subparagraph  (A))  and  inserting  in  lieu  thereof 
"during  that  period"; 

(4)  by  striking  out  the  period  at  the  end  of  paragraph  (5)  and 
inserting  in  lieu  thereof  ";  and";  and 

(5)  by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(6)  in  the  case  of  a  State  that  adopts  a  services  program 

planning  period  of  longer  than  one  year,  the  State  agency 
publishes  and  makes  generally  available  such  information  con- 
cerning the  comprehensive  services  program  at  such  times  as  the 
Secretary  may  by  regulation  require.". 

(c)  Section  2003(b)  of  such  Act  is  amended— 

(1)  by  striking  out  "each  services  program  year"  and  inserting 
in  lieu  thereof  "each  fiscal  year  (as  selected  by  the  State  under 
section  2004(1))  within  each  services  program  period";  and 

(2)  by  striking  out  "any  services  program  year"  and  inserting 
in  lieu  thereof  "any  services  program  period". 

(d)  Sections  2003(d)(1)  and  2005  of  such  Act  are  each  amended  by 
striking  out  "services  program  year"  and  inserting  in  lieu  thereof 
"services  program  period". 

(e)  Section  2002(a)(3)(B)  of  such  Act  is  amended  by  striking  out 
"annual". 

(0  The  amendments  made  by  this  section  shall  be  effective  with 
respect  to  services  program  periods  beginning  after  the  date  of  the 
enactment  of  this  Act. 


Effective  date. 
42  use  1397a 
note. 


42  use  1397c. 


42  use  1397b. 


42  use  1397b, 
1397d. 


42  use  1397a. 

Effective  date. 
42  use  1397a 
note. 


SOCIAL  SERVICES  FUNDING  FOR  TERRITORIES 

Sec.  207.  (a)  Section  2002(a)(2)  of  the  Social  Security  Act  is  amended 
by  adding  after  subparagraph  (B)  (as  added  by  section  201(b)  of  this 
Act)  the  following  new  subparagraph: 

"(C)  From  the  amounts  made  available  under  section  2001  for  any 
fiscal  year  beginning  with  fiscal  year  1980  (in  addition  to  any  sums 
appropriated  for  purposes  of  payments  under  the  preceding  provi- 
sions of  this  subsection),  the  Secretary  shall  allocate — 


42  use  1397a. 
Ante,  p.  521. 
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"(i)  to  the  jurisdictions  of  Puerto  Rico,  Guam,  and  the  Virgin 
Islands,  for  purposes  of  payments  under  sections  3(a)  (4)  and  (5), 
403(aX3),  1003(a)  (3)  and  (4),  1403(a)  (3)  and  (4),  and  1603(a)  (4)  and 
(5),  with  respect  to  services,  the  sums  of  $15,000,000,  $500,000  and 
$500,000,  respectively,  and 

*'(ii)  to  the  jurisdiction  of  the  Northern  Mariana  Islands,  for 
purposes  of  payments  under  section  403(aX3),  with  respect  to 
services  and  for  services  programs  for  other  individuals  as 
defined  by  the  Secretary,  the  sum  of  $100,000, 

in  addition  to  any  amounts  otherwise  available  to  such  jurisdictions 

under  this  Act.". 

(b)  The  last  sentence  of  section  2001  of  such  Act  is  amended  by 
inserting  before  the  period  at  the  end  thereof  the  following:  "( and  to 
territorial  jurisdictions  as  described  in  subsection  (aX2XC)  thereof)". 

(c)  Section  1108(a)  of  such  Act  is  amended  by  striking  out  "section 
2002(aX2XD)"  and  inserting  in  lieu  thereof  "section  2002(aX2XC)". 

PERMANENT  EXTENSION  OF  PROVISIONS  RELATING  TO  CHILD  DAY  CARE 
SERVICES  AND  WIN  TAX  CREDIT 

Sec.  208.  (a)  Section  4(d)  of  Public  Law  96-178  is  amended  by 
striking  out  "during  the  period  beginning  October  1, 1979,  and  ending 
March  31, 1980"  and  inserting  in  lieu  thereof  "on  or  after  October  1, 
1979". 

(bXD  Section  50B(i)  of  the  Internal  Revenue  Code  of  1954  (relating 
to  special  rules  with  respect  to  employment  of  day  care  workers)  is 
amended  to  read  as  follows: 

"(i)  Special  Rules  With  Respect  to  Employment  of  Day  Care 
Workers.— 

"(1)  EuGiBLE  EMPLOYEE.— An  individual  who  would  be  an 
'eligible  employee'  (as  that  term  is  defined  for  purposes  of  this 
section)  except  for  the  fact  that  such  individual's  employment  is 
not  on  a  substantially  full-time  basis,  shall  be  deemed  to  be  an 
eligible  employee  as  so  defined,  if  such  employee's  employment  is 
related  to  the  provision  of  child  day  care  services  and  is  per- 
formed on  either  a  full-time  or  part-time  basis. 

"(2)  Alternative  computation  with  respect  to  child  day 

CARE  services  EUGIBLE  EMPLOYEES  PAID  FROM  FUNDS  MADE  AVAIL- 
ABLE UNDER  TITLE  XX  OF  THE  SOCIAL  SECURFTY  ACT.— The  amOUnt 

of  the  credit  allowed  a  taxpayer  under  section  40,  as  determined 
under  section  50A  and  the  preceding  provisions  of  this  section, 
with  respect  to  work  incentive  program  expenses  paid  or  in- 
curred by  him  with  respect  to  an  eligible  employee  whose 
services  are  performed  in  connection  with  a  child  day  care 
services  program  conducted  by  the  taxpayer,  and  with  respect  to 
whom  the  taxpayer  is  reimbursed  (in  whole  or  in  part)  from 
funds  made  available  pursuant  to  section  2007  of  the  Social 
Security  Act,  at  the  option  of  the  taxpayer  shall  be  equal  to  100 
percent  of  the  unreimbursed  wages  paid  or  incurred  by  the 
taxpayer  with  respect  to  such  employee,  but  not  more  than  the 
amount  of  the  limitation  in  paragraph  (4). 

"(3)  Unreimbursed  wages.— For  purposes  of  this  subsection, 
the  term  ^unreimbursed  wages'  means  work  incentive  program 
expenses  for  which  the  taxpayer  was  not  reimbursed  under 
section  2007  of  the  Social  Security  Act  or  under  any  other  grant 
or  program. 
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"(4)  Limitation.— The  amount  of  the  credit,  as  determined 
under  paragraph  (2),  with  respect  to  any  employee  shall  not 
exceed  the  lesser  of— 

"(A)  an  amount  equal  to  $6,000  minus  the  amount  of  the 
funds  reimbursed  to  the  taxpayer  with  respect  to  such 
employee  from  funds  made  avmlable  pursuant  to  section 
2007  of  the  Social  Security  Act;  or  42  use  i397f. 

"(B)  with  respect  to  work  incentive  program  expenses 
attributable  to  service  rendered— 

"(i)  during  the  one-year  period  which  begins  on  the 
day  such  employee  begins  work  for  the  taxpayer,  an 
amount  equal  to  the  lesser  of— 
"(I)  $3,000,  or 

"(II)  50  percent  of  the  sum  of  the  amount  of  the 
unreimbursed  wages  of  such  employee  and  the 
amount  reimbursed  to  the  taxpayer  with  respect  to 
such  employee  from  funds  made  available  pursuant 
to  section  2007  of  the  Social  Security  Act;  or 
"(ii)  during  the  one-year  period  which  begins  on  the 
day  aifter  the  last  day  of  the  one-year  period  described  in 
clause  (i),  an  amount  equal  to  the  lesser  of— 
"a)  $1,500,  or 

"(II)  25  percent  of  the  sum  of  the  amount  of  the 
unreimbursed  wages  of  such  employee  and  the 
amount  reimbursed  to  the  taxpayer  with  respect  to 
such  employee  from  funds  made  available  pursuant 
to  section  2007  of  the  Social  Security  Act.". 
(2)  Section  50B(hXlXB)  of  such  Code  is  amended  by  inserting  26  use  sob. 
"(except  as  provided  in  subsection  (i))"  after  "full-time  basis". 

(3)(A)  The  amendments  made  by  paragraphs  (1)  and  (2)  shall  be  f^^f^ii^tan^^\ 
effective  with  respect  to  taxable  years  beginning  after  December  31,  ''''^^ 
1979. 

(B)  The  redesignation  of  subsection  (i)  of  section  50B  of  the  Internal  26  use  sob  note. 
Revenue  Code  of  1954  as  subsection  (j)  by  section  3(aXl)  of  Public  Law 
96-178,  shall  remain  in  effect  with  respect  to  taxable  years  beginning      ^^^^  129S. 
after  December  31, 1979. 

PERMANENT  EXTENSION  OP  PROVISIONS  RELATING  TO  SERVICES  FOR 
ALCOHOUCS  AND  DRUG  ADDICTS 

Sec.  209.  Section  5(b)  of  Public  Law  96-178  is  amended  by  striking  ^3  stat  1297. 
out  "during  the  period  beginning  October  1, 1978,  and  ending  March  ^ote 
81, 1980"  and  inserting  in  lieu  thereof  "on  or  after  October  1, 1978". 

TITLE  ni-OTHER  SOCIAL  SECURITY  ACT  PROVISIONS 

PERMANENT  EXTENSION  OF  PROVISIONS  RELATING  TO  CHILD  SUPPORT 

ENFORCEMENT 

Sec.  301.  (a)  Section  2(b)  of  Public  Law  96-178  is  amended  by  ^^f.^^ilP^ 
striking  out  "during  the  period  beginning  October  1, 1978,  and  ending 
March  31, 1980"  and  u  serting  in  lieu  thereof  "on  or  after  October  1, 
1978". 

(b)  Section  452(aX10)  of  the  Social  Security  Act  is  amended  by  42  use  6S2. 
adding  at  the  end  thereof  (after  and  below  subparagraph  (H))  the 
following  new  sentence: 
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"The  information  contained  in  any  such  report  under  subpara- 
graph (A)  shall  specifically  include  (i)  the  total  amount  of  child 
support  pajmaents  collected  as  a  result  of  services  furnished 
during  the  fiscal  year  involved  to  individuals  under  section 

42  use  654.  454(6),  (ii)  the  cost  to  the  States  and  to  the  Federal  Government  of 

furnishing  such  services  to  those  individuals,  and  (iii)  the  extent 
to  which  the  furnishing  of  such  services  was  successful  in 
providing  sufficient  support  to  those  individuals  to  assure  that 
they  did  not  require  assistance  under  the  State  plan  approved 

42  use  601.  under  part  A.". 

INCENTIVES  TO  REPORT  EARNINGS  UNDER  AFDC  PROGRAMS 

42  use  602.  Sec.  302.  (a)  Section  402(a)(8)  of  the  Social  Security  Act  is 

amended — 

(1)  by  inserting  "or"  at  the  end  of  subparagraph  (D)  thereof; 
and 

(2)  by  adding  after  subparagraph  (D)  the  following  new 
subparagraph: 

"(E)  any  of  the  persons  specified  in  clause  (ii)  of  subpara- 
graph (A)  with  respect  to  which  there  is  a  failure  without 
good  cause  to  make  a  timely  report  (as  prescribed  by  the 
State  plan)  to  the  State  agency;". 

Effective  date.         (b)  The  amendments  made  by  subsection  (a)  shall  take  effect  on  the 

42  use  602  note,    ^ate  of  the  enactment  of  this  Act. 

PRORATING  OF  SHELTER  ALLOWANCE 

Sec.  303.  Part  A  of  title  IV  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  section: 

"prorating  of  shelter  allowance  in  certain  cases  where  child 
uves  with  relative  not  legally  responsible  for  his  support 

42  use  612.  "Sec.  412.  (a)  Notwithstanding  any  other  provision  of  this  part,  a 

State  plan  for  aid  and  services  to  needy  families  with  children  shall 
not  be  regarded  as  failing  to  comply  with  the  requirements  imposed 
under  this  part  solely  because,  under  such  plan,  in  any  case  in  which 
one  or  more  children  live  in  any  household — 

"(1)(A)  in  which  the  total  income  of  such  child  or  children  and 
the  closely  related  family  members  (as  defined  in  subsection  Qy)) 
living  in  the  same  household  equals  or  exceeds  the  standard  of 
need  under  such  plan  for  a  family  equal  in  number  to  the  total 
number  of  such  children  and  closely  related  family  members  in 
the  same  household,  or  (B)  where  the  income  of  children  and 
family  members  cannot  be  determined  due  to  failure  to  cooper- 
ate, and 

"(2)  which  (A)  does  not  include  a  relative  (specified  in  section 
42  use  606.  406(a)(1))  who  is  legally  responsible  for  the  support  of  the  child  or 

children,  or  (B)  includes  one  or  more  such  relatives  who  is  legally 
responsible  for  the  support  of  the  child  or  children  but  none  of 
whom  is  eligible  for  aid  under  the  State  plan  because  such 
relative  is  being  supported  by  another  person  or  under  another 
program, 

the  amount  of  the  aid  furnished  with  respect  to  such  child  or  children 
for  shelter,  utilities,  and  similar  expenses,  bears  the  same  ratio  to  the 
total  amount  which  would  be  furnished  for  such  expenses,  if  all  the 
closely  related  family  members  with  whom  such  child  or  children  are 
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living  were  eligible  for  such  aid,  as  the  number  of  such  children  bears 
to  the  total  number  of  such  children  and  closely  related  family 
members. 

"(b)  For  purposes  of  subsection  (a),  the  term  *closely  related  family   "Closely  related 
members'  of  a  child  means  those  relatives  of  his  who  are  specified  in   [^^^^g^.  - 
section  406(aXl)  and  any  other  individual  for  whose  support  such  a  T2\jscm 
relative  is  legally  responsible,  but  does  not  include  any  such  relative 
or  other  individual  (1)  with  respect  to  whom  benefits  are  provided 
under  another  public  program  eligibility  for  which  is  based  on  need, 
or  (2)  whose  presence  in  the  home  would  not  increase  the  total 
amount  which  would  be  allowed  for  shelter,  utilities,  and  similar 
expenses  if  he  was  eligible  for  aid. 

"(c)  The  amount  of  aid  to  families  with  dependent  children  for 
shelter,  utilities,  and  similar  expenses  shall  be  identified,  for  pur- 
poses of  this  section,  in  the  following  manner: 

"(1)  If  the  State  plan  approved  under  this  part  provides  for 
pajdng  100  per  centum  of  the  standard  of  need  specified  in  the 
plan,  and  designates  a  portion  of  that  standard,  for  families  of 
specified  sizes,  to  meet  shelter,  utilities,  and  similar  expenses, 
then  an  amount  equal  to  that  portion  shall  be  considered  the 
total  amount  for  such  expenses  for  a  family  of  the  specified  size. 

"(2)  If  such  plan  provides  for  meeting  less  than  100  per  centum 
of  such  standard,  and  designates  a  portion  of  that  standard,  for 
families  of  specified  sizes,  to  meet  such  expenses,  then  an  amount 
equal  to  that  portion,  multiplied  by  the  proportion  of  the  stand- 
ard of  need  which  such  State  pays  as  aid  to  families  with 
dependent  children,  shall  be  considered  the  total  amount  for 
such  expenses  for  a  family  of  the  specified  size. 

"(3)  If  such  plan  does  not  designate  any  portion  of  the  standard 
of  need  for  meeting  such  expenses,  then  such  portion  shall  be 
prescribed  by  the  Secretary,  but  in  no  event  shall  such  portion 
exceed  30  per  centum  of  the  standard  of  need  for  a  family  of  a 
specified  size,  multiplied  by  the  proportion  of  such  standard 
which  the  State  pays  as  aid  to  families  with  dependent  children. 
"(d)  For  purposes  of  subsection  (a),  the  total  income  of  the  child  or 
children  and  the  closely  related  family  members  (as  defined  in 
subsection  (b))  shall  be  determined  as  it  would  be  if  all  such  individ- 
uals were  applicants  for  aid  under  the  State  plan  and  shall  not 
include  any  income  which  any  such  individual  is  obligated  to  apply  to 
the  support  of  any  other  individual  not  living  in  the  household.". 

SERVICES  FOR  DISABLED  CHILDREN 

Sec.  304.  Section  1616  of  the  Social  Security  Act  is  amended  by  ^2  use  i382d 
redesignating  the  second  subsection  (c)  as  subsection  (e),  and  by 
striking  out  "October  1, 1979"  in  paragraph  (1)  of  such  subsection  (e) 
and  inserting  in  lieu  thereof  "October  1, 1982". 

PUBUC  ASSISTANCE  PAYMENTS  TO  TERRITORIAL  JURISDICTIONS 

Sec.  305.  (a)  Section  1108(a)  of  the  Social  Security  Act  is  amended—         p- ^26. 
(1)  by  striking  out  "with  respect  to  the  fiscal  year  1972  and  ^ 
each  fiscal  year  thereafter  other  than  the  fiscal  year  1979"  in 
paragraphs  (1)(E),  (2)(E),  and  (3)(E)  and  inserting  in  lieu  thereof  in 
each  instance  "with  respect  to  each  of  the  fiscal  years  1972 
through  1978";  and 
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(2)  by  striking  out  "with  respect  to  the  fiscal  year  1979"  in 
para^aphs  (IXF),  (2XF),  and  (3XF)  and  inserting  in  lieu  thereof  in 
each  instance  "with  respect  to  the  fiscal  year  1979  and  each  fiscal 
year  thereafter". 

(b)  Section  1108(a)  of  such  Act  is  further  amended  by  striking  out 
"under  part  A"  in  the  matter  preceding  paragraph  (1)  and  inserting 
in  lieu  thereof  "under  parts  A  and  E". 

(c)  The  last  sentence  of  section  1118  of  such  Act  is  amended  by 
striking  out  "when  applied  to  quarters  in  the  fiscal  year  ending 
September  30, 1979". 

PERIOD  WITHIN  WHICH  CERTAIN  CLAIMS  MUST  BE  FILED 

Sec.  306.  (a)  Part  A  of  title  XI  of  the  Social  Security  Act  is  amended 
by  adding  after  section  1131  the  following  new  section: 

"period  within  which  certain  claims  MUST  be  piled 

"Sec.  1132.  (a)  Notwithstanding  any  other  provision  of  this  Act  (but 
subject  to  subsection  (b)),  any  claim  by  a  State  for  payment  with 
respect  to  an  expenditure  made  during  any  calendar  quarter  by  the 
State— 

"(1)  in  carrying  out  a  State  plan  approved  under  title  I,  IV,  V, 
X,  XIV,  XVI,  XIX,  or  XX  of  this  Act,  or 

"(2)  under  any  other  provision  of  this  Act  which  provides  (on 
an  entitlement  basis)  for  Federal  financial  participation  in 
expenditures  made  under  State  plans  or  programs, 
shall  be  filed  (in  such  form  and  manner  as  the  Secretary  shall  by 
regulations  prescribe)  within  the  two-year  period  which  begins  on  the 
first  day  of  the  calendar  quarter  immediately  following  such  calendar 
quarter;  and  payment  shall  not  be  made  under  this  Act  on  account  of 
any  such  expenditure  if  claim  therefor  is  not  made  within  such  two- 
year  period;  except  that  this  subsection  shall  not  be  applied  so  as  to 
deny  payment  with  respect  to  any  expenditure  involving  court- 
ordered  retroactive  payments  or  audit  exceptions,  or  adjustments  to 
prior  year  costs. 

"Ob)  The  Secretary  shall  waive  the  requirement  imposed  under 
subsection  (a)  with  respect  to  the  filing  of  any  claim  if  he  determines 
(in  accordance  with  regulations)  that  there  was  good  cause  for  the 
failure  by  the  State  to  file  such  claim  within  the  period  prescribed 
under  subsection  (a).  Any  such  waiver  shall  be  only  for  such 
additional  period  of  time  as  may  be  necessary  to  provide  the  State 
with  a  reasonable  opportunity  to  file  such  claim.  A  failure  to  file  a 
claim  within  such  time  period  which  is  attributable  to  neglect  or 
administrative  inadequacies  shall  be  deemed  not  to  be  for  good 
cause.". 

ObXD  The  amendment  made  by  subsection  (a)  shall  be  effective  only 
in  the  case  of  claims  filed  on  account  of  expenditures  made  in 
calendar  quarters  conmaencing  on  or  after  October  1, 1979. 

(2)  In  the  case  of  claims  filed  prior  to  the  date  of  enactment  of  this 
Act  on  account  of  expenditures  described  in  section  1132  of  the  Social 
Security  Act  made  in  calendar  quarters  conunencing  prior  to  October 
1, 1979,  there  shall  be  no  time  limit  for  the  payment  of  such  claims. 

(3)  In  the  case  of  such  expenditures  made  in  calendar  quarters 
commencing  prior  to  October  1,  1979,  for  which  no  claim  has  been 
filed  on  or  before  the  date  of  enactment  of  this  Act,  payment  shall  not 
be  made  under  this  Act  on  account  of  any  such  expenditure  unless 
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claim  therefor  is  filed  (in  such  form  and  manner  as  the  Secretary 
shall  by  regulation  prescribe)  prior  to  January  1, 1981. 

(4)  The  provisions  of  this  subsection  shall  not  be  applied  so  as  to 
deny  payment  with  respect  to  any  expenditure  involving  adjustments 
to  prior  year  costs  or  court-ordered  retroactive  payments  or  audit 
exceptions.  The  Secretary  may  waive  the  requirements  of  paragraph 
(3)  in  the  same  manner  as  under  section  11320t))  of  the  Social  Security 
Act. 

(c)  Notwithstanding  any  other  provision  of  law,  there  shall  be  no 
time  limit  for  the  filing  or  payment  of  such  claims  except  as  provided 
in  this  section,  unless  such  other  provision  of  law,  in  imposing  such  a 
time  limitation,  specifically  exempts  such  filing  or  pa3mient  from  the 
provisions  of  this  section. 


42  use  1320b-2 
note. 


INCENTIVES  FOR  STATES  TO  COLLECT  CHILD  SUPPORT  OBUGATIONS 

Sec.  307.  (a)  The  heading  of  section  458  of  the  Social  Security  Act  is 
amended  by  inserting  "States  and"  after  "to". 

(b)  Section  458(a)  of  such  Act  is  amended — 

(1)  by  inserting  "or  a  State  on  its  own  behalf  makes,"  after 
"another  State,",  and 

(2)  by  striking  out  "or  such  other  State"  and  inserting  in 
lieu  thereof  ",  such  other  State,  or  such  State  (in  the  case  of  a 
State  which  on  its  own  behalf  makes  such  enforcement  and 
collection)". 

(c)  Section  458  of  such  Act  is  further  amended  by  adding  at  the  end 
thereof  the  following  new  subsection: 

"(c)  No  pajmient  under  the  preceding  provisions  of  this  section 
shall  be  made  to  any  State  or  political  subdivision  thereof  with 
respect  to  any  amount  collected  and  distributed  by  it  unless  such 
amount  was  collected  and  distributed  in  accordance  with  the  State 
plan  of  the  State  approved  by  the  Secretary  as  meeting  the  conditions 
required  by  section  454.". 


42  use  658. 


42  use  654. 


42  use  1395CC. 


EXCHANGE  OF  INFORMATION  ON  TERMINATED  OR  SUSPENDED  PROVIDERS 

Sec.  308.  (a)  Section  1862(d)  of  the  Social  Security  Act  is  amended  42  use  i395y. 
by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(4)  The  Secretary  shall  promptly  notify  each  State  agency  which 
administers  or  supervises  the  administration  of  a  State  plan 
approved  under  title  XIX  of  any  determination  made  imder  the  42  use  1396. 
provisions  of  this  subsection.". 

(b)  Section  1866(c)  of  such  Act  is  amended  by  adding  at  the  end 
thereof  the  following  new  paragraph: 

"(3)  Where  an  agreement  filed  under  this  title  by  a  provider  of 
services  has  been  terminated  by  the  Secretary,  the  Secretary  shall 
promptly  notify  each  State  agency  which  administers  or  supervises 
the  administration  of  a  State  plan  approved  under  title  XIX  of  such 
termination.". 

(c)  Section  1902(a)  of  such  Act  is  amended— 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (39); 

(2)  by  striking  out  the  period  at  the  end  of  paragraph  (40)  and 
inserting  in  lieu  thereof  ;  and";  and 

(3)  by  inserting  after  paragraph  (40)  the  following  new 
paragraph: 
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"(41)  provide  that  whenever  a  provider  of  services  or  any  other 
person  is  terminated,  suspended,  or  otherwise  sanctioned  or 
prohibited  from  participating  under  the  State  plan,  the  State 
agency  shall  promptly  notify  the  Secretary  of  such  action.". 

POSTPONEMENT  OF  IMPOSITION  OF  CERTAIN  PENALTIES  RELATING  TO 
CHILD  SUPPORT  REQUIREMENTS 

42  use  603  note.      Sec.  309.  No  reduction  in  the  amount  payable  to  any  State  under 
42  use  601.        title  IV  of  the  Social  Security  Act  with  respect  to  fiscal  year  1977  or 
fiscal  year  1978  shall  be  made  prior  to  October  I,  1980,  on  account  of 
42  use  603.        the  provisions  of  section  403(h)  of  such  Act. 

CONTINUING  MEDICAID  ELIGIBILITY  FOR  CERTAIN  RECIPIENTS  OF 
veterans'  ADMINISTRATION  PENSIONS 

Sec.  310.  (a)(1)  Part  A  of  title  XI  of  the  Social  Security  Act  is 
amended  by  adding  after  section  1132  (as  added  by  section  305  of  this 
Ante,  p.  530.        Act)  the  following  new  section: 


TO  BE  REQUIRED  TO  MAKE  ELECTION  RESPECTING  CERTAIN  VETERANS 
BENEFITS 

42  use  i320b-3.       "Sec.  1133.  (a)  Notwithstanding  any  other  provision  of  law  (but 
subject  to  subsection  (b)),  no  individual  who  is  an  applicant  for  or 
recipient  of  aid  or  assistance  under  a  State  plan  approved  under  title 
42  use  301,1201,  I,  X,  XIV,  or  XVI,  or  part  A  of  title  IV,  or  of  benefits  under  the 
1351, 1381,  601.     Supplemental  Security  Income  program  established  by  title  XVI 
shail- 

"(1)  be  required,  as  a  condition  of  eligibility  for  (or  of  continu- 
ing to  receive)  such  aid,  assistance,  or  benefits,  to  make  an 
election  under  section  306  of  the  Veterans'  and  Survivors' 
38  use  521  note.  Pension  Improvement  Act  of  1978  with  respect  to  pension  paid  by 
the  Veterans'  Administration,  or 

"(2)  by  reason  of  failure  or  refusal  to  make  such  an  election,  be 
denied  (or  suffer  a  reduction  in  the  amount  oO  such  aid,  assist- 
ance,  or  benefits. 

"(b)  The  provisions  of  subsection  (a)  shall  be  applicable  only  with 
respect  to  an  individual,  who  is  an  applicant  for  or  recipient  of  aid, 
assistance,  or  benefits  described  in  subsection  (a),  during  a  period 
with  respect  to  which  there  is  in  effect — 

"(1)  in  case  such  individual  is  an  applicant  for  or  recipient  of 
aid  or  assistance  under  a  State  plan  referred  to  in  subsection  (a), 
in  the  State  having  such  plan,  or 

**(2)  in  case  such  individual  is  an  applicant  for  or  recipient  of 
benefits  under  the  Supplemental  Security  Income  program 
42  use  1381.  established  by  title  XVI,  in  the  State  in  which  the  individual 

applies  for  or  receives  such  benefits, 
42  use  1396.        a  State  plan  for  medical  assistance,  approved  under  title  XIX,  under 
which  medical  assistance  is  available  to  such  individual  only  for 
periods  for  which  such  individual  is  a  recipient  of  aid,  assistance,  or 
benefits  described  in  subsection  (a).". 
Effective  date.         (2)  The  amendment  made  by  paragraph  (1)  shall  be  effective  on  and 
note^^  ^^^^        after  January  1,  1979;  except  that  nothing  contained  in  such  amend- 
ment shall  be  construed  to  authorize  or  require  any  payment  (or 
increase  in  payment)  of  any  aid  or  assistance  or  benefits  referred  to  in 
section  1133(a)  of  the  Social  Security  Act  (as  added  by  paragraph  (D) 
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for  any  benefit  period  which  begins  prior  to  the  date  of  enactment  of 
this  Act. 

(b)(1)(A)  For  purposes  of  section  1902(a)(10)(A)  of  the  Social  Security 
Act,  any  individual  who,  prior  to  the  date  of  enactment  of  this  Act 
and  for  the  month  of  December  1978,  was  eligible  for  and  received  aid 
or  assistance  under  a  State  plan  approved  under  title  I,  X,  XIV,  or 
XVI,  or  part  A  of  title  IV  of  such  Act,  or  was  eligible  for  and  received 
supplemental  security  income  benefits  under  title  XVI  of  such  Act  (or 
a  supplementary  payment  described  in  section  13(c)  of  Public  Law 
93-233),  and  was  also  in  receipt  of  (or  was  a  dependent,  for  purposes  of 
chapter  15  of  title  38,  United  States  Code,  as  in  effect  on  December  31, 
1978,  of  an  individual  in  receipt  of)  pension  from  the  Veterans' 
Administration  for  the  month  of  December  1978  shall  (subject  to 
subparagraph  (B))  be  deemed  to  have  been  receiving  such  aid, 
assistance,  supplemental  security  income,  or  supplementary  pay- 
ment, for  each  calendar  month  thereafter  (prior  to  the  month  in 
which  the  provisions  of  this  subparagraph  cease  to  be  effective  with 
respect  to  him  as  determined  under  subparagraph  (B)),  if  such 
individual  would  have  been  eligible  therefor  in  December  1978  and  in 
the  month  in  which  the  provisions  of  this  subparagraph  cease  to  be 
effective  with  respect  to  him  as  determined  under  subparagraph  (B) 
had  the  increase  in  income  of  such  individual  (or  of  the  family  of 
which  such  individual  is  a  member),  attributable  to  an  election  (made 
by  such  individual  or  another  member  of  such  individual's  family) 
under  section  306  of  the  Veterans'  and  Survivors'  Pension  Improve- 
ment Act  of  1978,  not  occurred. 

(B)(i)  The  provisions  of  subparagraph  (A)  shall  take  effect  on 
January  1,  1979,  and  shall  cease  to  be  effective,  in  the  case  of  any 
individual,  for  and  after  the  first  calendar  month  beginning  more 
than  10  days  after  an  "informed  election"  (as  defined  in  subdivision 
(ii)  of  this  subparagraph)  has  been  made  by  such  individual  (or,  if  such 
individual  is  not  eligible  to  make  such  an  election,  by  a  member  of 
such  individual's  family  who  is  eligible  to  make  such  an  election 
which  affects  such  individual's  eligibility  for  aid,  assistance,  or 
benefits  under  a  plan  or  program  referred  to  in  subparagraph  (A)). 

(ii)  The  term  ''informed  election"  means  an  election  made  under 
section  306  of  the  Veterans'  and  Survivors'  Pension  Improvement  Act 
of  1978  (or  a  reaffirmation  of  such  an  election  which  previously  was 
made  under  such  section  306)  after  the  date  of  compliance  by  the 
Administrator  of  Veterans'  Affairs  (hereinafter  in  this  section 
referred  to  as  the  'Administrator")  with  the  provisions  of  paragraph 
(2)(A)  with  respect  to  the  individual  concerned.  An  individual  who 
fails,  within  the  time  limits  prescribed  in  paragraph  (2)(B),  to  disaf- 
firm an  election  previously  made  by  such  individual  under  such 
section  306  shall  be  deemed,  for  purposes  of  this  section  and  such 
section  306,  to  have  reaffirmed  such  election. 

(2)(A)  The  Administrator  shall  provide  to  each  individual  to  whom 
section  1133  of  the  Social  Security  Act  (as  added  by  subsection  (a)(1)  of 
this  section)  applies  and  who  is  eligible  to  make  or  has  made  an 
election  under  section  306  of  the  Veterans'  and  Survivors'  Pension 
Improvement  Act  of  1978,  a  written  notice,  in  clear  and  understand- 
able language,  which  (i)  describes  the  consequences  to  such  individual 
(and  possibly  to  such  individual's  family),  in  terms  of  a  determination 
or  possible  determination  of  ineligibility  for  medical  assistance  under 
a  State  plan  approved  under  title  XIX  of  the  Social  Security  Act,  of 
making  an  election  with  respect  to  pension  under  such  section  306,  (ii) 
describes  the  provisions  of  subparagraph  (B)  of  this  paragraph  and 
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subsection  (a)  of  this  section,  (iii)  sets  forth  other  relevant  information 
that  would  be  helpful  to  such  individual  in  making  an  informed 
decision  concerning  such  an  election  or  the  disaffirmation  thereof, 
and  (iv)  in  the  case  of  any  individual  who  has  made  such  an  election, 
is  accompanied  by  a  form  prepared  for  the  purpose  of  enabling  such 
individual  to  file  with  the  Administrator  a  written  disaffirmation  of 
such  an  election. 
(B)  Notwithstanding  any  other  provision  of  law— 

(i)  any  individual  to  whom  section  1133  of  the  Social  Security 
Ante,  p.  532.             Act  (as  added  by  subsection  (aXD  of  this  section)  applies  may, 

within  the  90-day  period  beginning  with  the  day  that  there  is 
mailed  to  such'  individual  (at  such  individual's  last  known  mail- 
ing address)  a  notice  referred  to  in  subparagraph  (A),  disaffirm 
an  election  previously  made  by  such  individual  under  section  306 
of  the  Veterans'  and  Survivors'  Pension  Improvement  Act  of 
38  use  521  note.  1978  by  Completing  and  mailing  to  the  Administrator  the  form 
furnished  such  individual  for  such  purpose  by  the  Administrator 
pursuant  to  subparagraph  (A), 

(ii)  whenever  any  such  individual  files  such  a  disaffirmation 
with  the  Administrator,  the  amount  of  pension  payable  to  such 
individual  shall  be  adjusted,  beginning  with  the  first  calendar 
month  which  commences  after  the  receipt  by  the  Administrator 
of  such  disaffirmation,  to  the  amount  that  such  pension  would 
have  been  if  such  an  election  by  such  individual  had  not  been 
made, 

(iii)  any  individual  who  has  filed  a  disaffirmation,  pursuant  to 
this  subparagraph,  of  an  election  made  by  such  individual  under 
such  section  306  may  again  make  an  election  thereunder,  but 
such  subsequent  election  may  not  be  disaffirmed  under  this 
subsection,  and 

(iv)  no  indebtedness  to  the  United  States,  as  a  result  of  the 
disaffirmation  by  an  individual,  pursuant  to  this  subparagraph, 
of  an  election  made  by  such  individual  under  such  section  306 
shall  be  considered  to  arise  from  the  payment  of  pension  pursu- 
ant to  such  an  election. 


PUBLIC  LAW  96-272— JUNE  17,  1980  94  STAT.  535 

(Q  The  Administrator  shall  promptly  advise  the  Secretary  of 
Health,  Education,  and  Welfare,  and  provide  identification  of  the 
individuals  involved  and  other  pertinent  information  with  respect  to 
(i)  disaffirmations  of  elections  made  by  individuals  pursuant  to 
subparagraph  (B),  (ii)  individuals  who,  by  failing  to  disaffirm  within 
the  90-day  period  prescribed  in  subparagraph  (B),  are  deemed  to  have 
reaffirmed  elections  previously  made,  and  (iii)  individuals  who,  after 
having  disaffirmed  an  election  under  subparagraph  (B),  subsequently 
again  make  an  election  under  section  306  of  the  Veterans'  and 
Survivors'  Pension  Improvement  Act  of  1978.  The  Secretary,  upon 
receipt  of  any  such  information  with  respect  to  an  individual,  shall 
promptly  notify  the  appropriate  agencies  administering  State  plans 
approved  under  title  I,  X,  XIV,  XIX,  and  part  A  of  title  IV  of  the 
Social  Security  Act,  and  State  agencies  making  supplemental  pay- 
ments pursuant  to  section  1616  of  such  Act  or  an  agreement  entered 
into  pursuant  to  section  212(a)  of  Public  Law  93-66.  87  stat  155 

Approved  June  17,  1980. 
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96th  Congress  )  HOUSE  OF  EEPEESENTATIVES  j  Eeport 
'1st  Session     )  \    No.  96-136 


SOCIAL  SERVICES  AND  CHILD  WELFARE  AMENDMENTS 

OF  1979 


May  10,  1979. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed. 


Mr.  ULLMA^^,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  3434] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the  bill 
(H.R.  3434)  to  amend  the  Social  Security  Act  to  make  needed 
improvements  in  the  child  welfare  and  social  services  programs,  to 
strengthen  and  improve  the  program  of  Federal  support  for  foster  care 
of  needy  and  dependent  children,  to  establish  a  program  of  Federal 
support  to  encourage  adoptions  of  children  with  special  needs,  and 
for  other  purposes,  having  considered  the  same,  reports  favorably 
thereon  with  amendments  and  recommends  that  the  bill  as  amended 
do  pass. 

The  amendments  (stated  in  terms  of  the  page  and  line  numbers 
of  the  introduced  bill)  are  as  follows: 

Page  2,  strike  out  the  matter  in  the  table  of  contents  relating  to 
titles  II  and  III  and  insert  in  lieu  theeof  the  following : 

TITLE  II— CHILD  WELFARE  SERVICES 

Sec.  201.  Amendments  to  child  welfare  services  program. 

TITLE   III— FOSTER   CARE   AND   ADOPTION  ASSISTANCE 

Sec.  301.  Federal  payments  for  dependent  children  voluntarily  placed 
in  foster  care. 

Sec.  302.  Adoption  assistance  payments  under  aid  to  families  with 
dependent  children  foster  care  program. 

TITLE  IV— MISCELLANEOUS 

Sec.  401.  Public  assistance  payments  to  territorial  jurisdictions. 
Sec.  402.  Effective  dates. 

Page  14,  lines  17  and  18,  strike  out  '^  FOSTER  CARE,  AND 
ADOPTION  ASSISTANCE". 
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Page  22,  line  21,  insert  ''the  second  sentence  of"  before  "subsec- 
tion (b)". 

Page  24,  strike  out  ''preventive"  in  line  11  and  all  that  follows  down 
through,  ",  and"  in  line  15. 

Page  27,  line  10,  insert  quotation  marks  before  (d)(1). 

Page  27,  line  22,  insert  "the  second  sentence  of"  before  "subsection 

Page  28,  strike  out  "If"  in  line  4  and  all  that  follows  down  through 
"inapplicable,"  in  line  8  and  insert  in  lieu  thereof  the  following: 

If  any  State  has  not  completed  all  of  the  actions  described 
in  the  second  sentence  of  subsection  (b)  and  placed  in  effect 
all  of  the  laws,  regulations,  standards,  practices,  and  pro- 
cedures described  in  paragraphs  (2)  through  (8)  of  subsection 
(c)  prior  to  the  beginning  of  the  fiscal  year  1982,  both 
this  subsection  and  the  first  sentence  of  subsection  (b) 
shall  be  inapplicable. 

Page  28,  line  11,  after  "until"  insert  "all  of  the  actions  described 
in  the  second  sentence  of  subsection  (b)  have  been  completed  and". 

Page  32,  strike  out  line  20  and  all  that  follows  down  through  page 
33,  line  12. 

Page  33,  line  13,  strike  out  "(7)"  and  insert  in  lieu  thereof  "(5)". 

Page  33,  line  16,  strike  out  "(8)"  and  insert  in  lieu  thereof  "(6)". 

Page  33,  line  22,  strike  out  "(9)"  and  insert  in  lieu  thereof  "(7)". 

Page  34,  line  7,  strike  out  "section  422(1)"  and  insert  in  lieu  thereof 
"section  422(b)(1)  (as  otherwise  amended  by  subsection  (a)  of  this 
section)". 

Page  34,  line  20,  strike  out  "section  422(a)(1)"  and  insert  in  lieu 
thereof  "section  422(b)(1)". 

Page  34,  line  21,  after  "Act"  insert  "(as  amended  by  subsection 
(a)  of  this  section)". 

Page  34,  line  24,  strike  out  "section  422(a)(1)"  and  insert  in  lieu 
thereof  "section  422(b)(1)". 

Page  35,  line  6,  strike  out  "section  422(a)(1)"  and  insert  in  lieu 
thereof  "section  422(b)(1)". 

Page  35,  after  line  21,  insert  the  following: 

TITLE  III— FOSTER  CARE  AND  ADOPTION  ASSISTANCE 

Page  35,  line  24,  strike  out  "Sec.  202."  and  insert  in  lieu  thereof 
"Sec.  301.". 

Page  39,  line  3,  strike  out  "February  1,  1979,"  and  insert  in  lieu 
thereof  "the  date  of  the  enactment  of  the  Social  Services  and  Child 
Welfare  Amendments  of  1979". 

Page  41,  strike  out  lines  1  through  3  and  insert  in  lieu  thereof  the 
following: 

"(f)  For  purposes  of  this  section — 

"(1)  the  term  'foster  family  home'  means  a  foster 
family  home  for  children  which  is  licensed  by  the  State 
in  which  it  is  situated,  or  which  has  been  approved,  by 
the  agency  of  such  State  responsible  for  licensing  homes 
of  this  type,  as  meeting  the  standards  estabhshed  for 
such  licensing ;  and 
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"(2)  the  term  'child-care  institution'  means  a  pubhc 
institution  accommodating  not  more  than  twenty-five 
children,  or  a  nonprofit  private  child-care  institution, 
which  is  licensed  by  the  State  in  which  it  is  situated,  or 
which  is  approved,  by  the  agency  of  such  State  responsi- 
ble for  the  licensing  or  approval  of  institutions  of  this 
type,  as  meeting  the  standards  established  for  such 
licensing;  but  such  term  shall  not  include  detention 
facilities,  forestry  camps,  training  schools,  or  any  other 
facility  operated  primarily  to  accommodate  children 
who  are  delinquent. 

For  definitions  of  other  terms  used  in  this  section,  see  section 
425(b). 

Page  43,  line  6,  strike  out  "Sec.  203."  and  insert  in  lieu  thereof 
''Sec.  302.". 

Page  47,  line  13,  strike  out  "III"  and  insert  in  lieu  thereof  "IV". 
Page  47,  line  16,  strike  out  "Sec.  301."  and  insert  in  lieu  thereof 
"Sec.  401.". 

Page  48,  line  7,  strike  out  "Sec.  302."  and  insert  in  lieu  thereof 
"Sec.  402.". 

Page  48,  line  8,  strike  out  "301"  and  insert  in  lieu  thereof  "401". 

Page  48,  lines  11  and  12,  strike  out  "section  105"  and  insert  in  lieu 
thereof  "sections  105  and  197". 

Page  48,  lines  15  and  16,  strike  out  "its  next  succeeding  compre- 
hensive services  plan"  and  insert  in  lieu  thereof  "succeeding  compre- 
hensive services  plans". 

Page  48,  line  17,  strike  out  "title  11"  and  insert  in  lieu  thereof 
"titles  II  and  III". 
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1.  SUMMARY 

I.  Title  XX  Social  Services 

1.  Statutory  Ceiling  on  Federal  Funds. — The  ceiling  would  be  in- 
creased to  $3.1  billion  beginning  in  fiscal  1980.  (The  ceiling  is  currently 
at  $2.9  billion  and  drops  to  $2.5  billion  September  30,  1979.) 

2.  Special  Allocation  for  Child  Day  Care  Services. — Of  the  total 
amount  of  funds  available  under  the  statutory  ceiling,  $200  million 
would  be  available  in  fiscal  1980  and  1981  for  child  care  with  no 
State  matching  requirement. 

3.  Grants  for  Hiring  Welfare  Recipients  as  Child  Care  Workers. — 
Effective  October  1,  1979,  States  could  use  their  share  of  the  $200 
million  in  child  care  funds  for  grants  to  employers  who  hire  welfare 
recipients  as  child  care  workers. 

4.  Title  XX  Training  Funds. — For  fiscal  1980  only,  Federal  matching 
funds  for  training  would  be  limited  to  an  amount  equal  to  3  percent 
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of  the  State's  fiscal  1980  allotment  of  funds  under  t)ie  statutory  ceiling. 
States  that  received  more  Federal  training  funds  in  fiscal  1979  than 
3  percent  of  their  1980  allotment  could  receive  additional  funds 
equal  to  two-thirds  of  the  amount  by  which  Federal  training  funds 
received  in  fiscal  1979  exceeded  3  percent  of  their  1980  allotment. 
Beginning  in  fiscal  1981,  and  for  each  year  thereafter,  States  would 
be  reimbursed  only  for  those  training  expenditures  that  have  been 
included  in  and  approved  by  HEW  as  a  part  of  a  State  title  XX 
training  plan. 

5.  Consultation  With  Local  Officials, — Beginning  in  fiscal  1981, 
States  would  be  required,  prior  to  publication  of  their  proposed 
title  XX  plan,  to  give  public  notice  of  intent  to  consult  with  local 
elected  officials  and  provide  them  the  opportunity  to  present  their 
views.  The  principal  views  of  the  local  officials  would  have  to  be 
included  in  the  proposed  title  XX  plan. 

6.  Multiyear  Planning. — States  would  be  given  the  option  of  usin^- 
a  1,  2,  or  3-year  title  XX  program  period.  The  Secretary  of  HEW 
would  have  authority  to  require  States  that  opt  for  a  multi-year 
program  period  to  make  information  about  their  plan  available  at 
times  during  the  program  period. 

7.  Plan  Requirement  jor  Distribution  oj  Funds  Within  the  State — 
States  would  be  required  to  include  in  their  title  XX  plans  the  criteria 
used  to  determine  the  nature  and  amount  of  services  provided  in  each 
geographic  area  within  the  State. 

8.  Services  to  Alcoholics  and  Drug  Addicts. — The  current  temporary 
authority  relating  to  the  use  of  title  XX  funds  for  certain  services 
provided  to  alcoholics  and  drug  addicts  would  be  made  permanent, 
effective  October  1,  1979. 

9.  Emergency  Shelter. — Effective  October  1,  1979,  title  XX  funds 
could  be  used  for  emergency  shelter,  for  not  in  excess  of  30  days  in 
any  6  month  period,  provided  as  a  protective  service  to  an  adult  in 
danger  of  physical  or  mental  injury,  neglect,  maltreatment  or 
exploitation. 

10.  Title  XX  Goals. — Language  would  be  added  stating  that  it 
is  the  purpose  of  title  XX  to  meet  social  services  needs  which  are  not 
otherwise  being  met,  particularly  in  areas  of  the  State  with  special 
needs,  in  order  to  make  available  a  comprehensive  range  of  services 
to  eligible  beneficiaries. 

11.  Social  Services  Entitlement  for  Puerto  Rico,  Guam,  the  Virgin 
Islands  and  the  Northern  Marianas. — Beginning  in  fiscal  year  1980, 
a  separate  title  XX  entitlement  would  be  established  in  the  following 
amounts : 

Millions 


Puerto  Rico   $15.  0 

Guam   .  5 

Virgin  Islands   •  5 

Northern  Marianas   .  1 


Total   16.  1 


11.  Title  IV-B  Child  Welfare  Services 

12.  Federal  IV-B  Child  Welfare  Services  Funds. — $266  million  per 
fiscal  year  would  be  available  to  States  on  an  entitlement  basis  for 
IV-B  child  welfare  services.  (This  would  replace  the  present  IV-B 
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authorization  of  $266  million  for  child  welfare  services  which  was 
funded  at  $56.5  million  in  fiscal  year  1979.) 

The  definition  of  ''child  welfare  services"  would  be  changed  to  place 
emphasis  on  services  directed  toward  preventing  the  removal  of 
children  from  their  homes,  reuniting  children  with  their  families, 
placing  children  in  suitable  adoptive  homes  if  restoration  to  the  family 
is  not  possible,  as  well  as  generally  protecting  and  promoting  the  wel-, 
fare  of  all  children. 

13.  Two-Stage  Allotment  of  New  IV-B  Funds. — (a)  First  allotment. — 
Beginning  in  fiscal  year  1980  (October  1,  1979),  40  percent  of  the  new 
IV-B  funds  ($84  million)  would  be  available  to  States  to  enable  them 
to  improve  and  expand  their  IV-B  services  and  to  complete  case 
reviews  on  all  children  in  foster  care.  In  order  to  continue  receiving 
its  share  of  the  first  allotment  beyond  fiscal  1981,  a  State  would  have 
to  have  in  place  all  the  foster  care  safeguards,  procedures  and  services, 
except  the  preplacement  preventive  services  (section  424(c)(1)), 
required  under  section  424  of  the  Social  Security  Act  as  revised  by  this 
bill.  (Summarized  under  item  No.  16  below). 

(6)  Second  allotment. — Beginning  in  fiscal  1981  (October  1,  1980), 
a  State  would  be  eligible  for  its  share  of  the  remaining  60  percent  of 
the  new  IV-B  funds  ($125.5  million)  after  the  State  had  (1)  completed 
case  reviews  of  all  children  who  have  been  in  foster  care  for  over 
6  months  and  submitted  a  report  to  the  Secretary  of  HEW  based  on 
this  review;  (2)  demonstrated  that  at  least  40  percent  of  the  amount 
of  Federal  IV-B  funds  received  in  excess  of  such  funds  received  for 
fiscal  1979  would  be  spent  for  services  aimed  at  keeping  children  with 
or  returning  them  to  their  families;  and  (3)  implemented  the  foster 
care  safeguards,  procedures,  and  services  required  under  section  424. 
However,  beginning  in  fiscal  1981,  a  State  could  receive  its  share  of  the 
second  allotment  when  it  met  the  first  and  second  conditions  listed 
above  and  had  in  place  all  the  safeguards,  procedures  and  services, 
except  the  preplacement  preventive  services  (section  424(c)(1)),  re- 
quired under  section  424.  Such  a  State  would  have  to  have  implemented 
the  required  preplacement  preventive  services  by  the  end  of  the  fiscal 
year  following  the  fiscal  year  in  which  it  began  receiving  its  share  of 
the  second  allotment  in  order  to  continue  receiving  second  allotment 
funds. 

14.  IV-B  State  Matching  Requirement  and  Allocation  Formula. — 
There  would  be  a  25  percent  State  matching  requirement  for  IV-B 
funds. 

IV-B  funds  would  continue  to  be  allocated  according  to  the  formula 
in  present  law.  Each  State  would  receive  a  uniform  grant  of  $70,000 
a  year,  plus  an  additional  amount  varying  directly  with  the  number 
of  children  under  age  21  and  inversely  with  average  per  capita  income. 

The  provision  in  current  law  allowing  reallocation  of  unused  IV-B 
funds  would  be  repealed. 

If  so  appropriated,  IV-B  funds  allocated  to  a  State  for  fiscal  1980 
would  remain  available  for  use  by  the  State  through  fiscal  1981. 

15.  Limitations  on  IV-B  Expenditures  and  Maintenance  of  Effort 
Requirement. — A  State  would  not  receive  more  Federal  IV-B  funds 
for  adoption  assistance  payments,  foster  care  maintenance  payments, 
and  employment-related  child  day  care  services  than  the  State's  total 
fiscal  1979  IV-B  allotment. 
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A  State  could  not  spend  less  for  child  welfare  services  under  IV-B 
and  under  title  XX  than  the  total  amount  of  State  expenditures  for 
such  services  in  fiscal  1979. 

16.  Foster  Care  Protections,  Procedures  and  Services. — In  accordance 
with  the  two-stage  allotment  procedure  and  other  conditions  sum- 
marized above,  additional  Federal  IV-B  child  welfare  services  funds 
would  be  made  available  to  the  States  for  the  purpose  of  assisting  and 
encouraging  them  to  implement  the  services,  procedures  and  protec- 
tions necessary  to  provide  and  insure:  (1)  that  no  child  will  be  placed 
in  foster  care,  except  in  emergency  situations,  either  voluntarily  or  in- 
voluntarily, unless  services  aimed  at  preventing  the  need  for  placement 
have  been  provided  or  refused  by  the  family;  (2)  that  no  child  will  be 
involuntarily  removed  from  his  or  her  home,  except  on  a  short-term 
basis  in  emergency  situations,  unless  there  has  been  a  judicial  deter- 
mination that  the  child  should  be  removed;  (3)  that  no  child  will  be 
placed  in  foster  care  by  the  voluntary  action  of  his  or  her  parents  unless 
a  'Voluntary  placement  agreement"  has  been  signed  by  parents  and 
agency;  (4)  that  a  child  who  has  been  removed  from  his  or  her  home 
will  be  placed  in  the  least  restrictive  family-like  setting  in  which  any 
special  needs  may  be  met,  within  reasonable  proximity  to  his  or  her 
family  and  with  relatives  where  appropriate;  (5)  that  reunification 
services  are  made  available  to  the  child  and  his  or  her  parents  after 
removal  from  the  home;  (6)  that  there  will  be  a  written  individualized 
case  plan  developed  for  each  child  placed  in  foster  care,  an  administra- 
tive review  of  each  case  plan  at  least  every  6  months,  and  a  disposi- 
tional hearing  by  a  court  or  court-appointed  administrative  body 
within  18  months  of  the  child's  placement;  and  (7)  that  a  fair  hearing 
be  provided  for  any  parent,  foster  parent,  guardian  or  child  who 
believes  he  or  she  has  been  aggrieved  by  any  governmental  action 
taken  under  this  section. 

III.  AFDC  Foster  Care  and  Adoption  Assistance 

17.  Federal  Matching  for  Voluntarily  Placed  AFDC  Foster  Care 
Children. — (a)  After  the  Secretary  of  HEW  has  determined  that  a 
State  has  in  place  all  the  protections,  procedures  and  services  re- 
quired under  section  424  (summarized  in  item  No.  16),  Federal  AFDC 
matching  funds  would  be  available  for  foster  care  payments  for  an 
AFDC-eligible  child  who  has  been  removed  from  his  or  her  home 
pursuant  to  a  voluntary  placement  agreement. 

(6)  A  child  who  was  removed  from  his  or  her  home  prior  to  date 
of  enactment  of  this  bill  without  a  judicial  determination  would  be- 
come eligible  for  Federal  matching  funds  for  future  foster  care  pay- 
ments (1)  after  the  State  had  implemented  all  the  foster  care  protec- 
tions, procedures  and  services,  except  for  the  preplacement  preven- 
tive services  (section  424(c)(1)),  required  under  section  424,  and  (2) 
after  a  written  individualized  case  plan  had  been  prepared  for  the 
child  and  reviewed  in  accordance  with  the  new  section  408(e)(2)  of 
the  Social  Security  Act  added  by  this  bill. 

18.  Federal  Matching  Funds\for  Foster  Care  in  Certain  Public 
Institutions. — Federal  matching  funds  would  be  available  for  foster 
care  provided  in  publicly-operated  child  care  institutions  which  care 
for  25  or  fewer  children. 
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19.  Federal  Matching  Funds  jor  Adoption  Assistance. — States 
would  be  required  to  include  an  adoption  assistance  program  as  part 
of  their  AFDC  program.  Federal  AFDC  matching  funds  would  be 
available  for  adoption  assistance  payments  under  the  conditions  and 
limitations  described  below. 

Eligibility  of  the  Child. — The  assistance  could  be  provided  on  behalf 
of  an  AFDC  foster  care-eligible  child  or  an  SSI-eligible  child  who  has 
been  determined  by  the  State  to  have  ''special  needs." 

Special  needs  exist  when  the  State  has  determined  (1)  that  the 
child  cannot  or  should  not  be  returned  to  his  or  her  own  home;  (2) 
that  there  is  a  specific  condition  (such  as  age;  physical,  mental, 
emotional,  or  medical  handicap;  or  membership  in  a  minority  or 
sibling  group)  because  of  which  it  is  reasonable  to  conclude  the  child 
cannot  be  placed  without  assistance;  and  (3),  except  where  it  would 
be  contrary  to  the  best  interest  of  the  child,  efforts  have  been  made  to 
place  the  child  without  providing  an  adoption  assistance  payment. 

Amount  of  the  Assistance. — The  amount  of  the  adoption  assistance 
payments,  if  any,  would  be  determined  by  agreement  between  the 
adoptive  parents  and  the  administering  agency,  taking  into  considera- 
tion the  economic  circumstances  of  the  adopting  parents  and  the  needs 
of  the  child.  It  would  be  subject  to  periodic  adjustment  upon  a  change 
in  those  circumstances.  The  amount  of  the  payment  could  not  exceed 
the  amount  which  would  have  been  paid  had  the  child  been  in  a  foster 
family  home  in  the  State.  However,  it  could  initially  include  an 
amount  to  cover  the  non-recurring  expenses  associated  with  the 
adoption  of  the  child. 

Children  for  whom  adoption  assistance  payments  are  made  would 
be  eligible  for  Medicaid  on  the  same  basis  as  AFDC  and  AFDC  foster 
care  children. 

Duration  of  the  xissistance. — Adoption  assistance  payments  could 
continue  until  the  child  reaches  age  18.  In  the  case  of  a  child  with  a 
physical  or  mental  handicap,  the  State  could  continue  assistance  until 
age  21.  It  would  cease  before  the  child  reached  age  18  (or  21)  if  the 
State  determined  that  the  child  was  no  longer  receiving  any  support 
from  the  parents. 

IV.  Public  Assistance  Payments  to  Territorial  Jurisdictions 

20.  Federal  Matching  Funds  for  AFDC,  OAA  and  APTD  in  Puerto 
Rico,  Guam  and  the  Virgin  Islands. — The  current  $78  million  funding 
level  and  75  matching  percent  rate,  provided  for  fiscal  1979  under 
Public  Law  95-600,  would  be  made  permanent. 
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2.  Title  IV-B  Child  Welfare  Services 

When  the  Social  Security  Act  was  passed  in  1935,  it  included  pro- 
visions for  Federal  funding  for  child  welfare  services  ''for  the  protection 
and  care  of  homeless,  dependent,  and  neglected  children,  and  children 
in  danger  of  becoming  delinquent."  The  original  authorization  was  for 
$1.5  million,  to  be  used  by  the  States  in  carrying  out  their  plans  for 
services  to  children  in  predominantly  rural  areas  and  other  areas  of 
special  need.  The  law  has  been  amended  many  times  in  the  succeeding 
years.  Funding  levels  have  been  increased,  the  rules  for  allocation  of 
funds  to  the  States  have  been  changed,  and  the  purpose  of  the  legis- 
lation has  been  broadened. 

The  most  recent  amendments  to  the  child  welfare  services  program 
were  enacted  in  1972.  In  the  Social  Security  Amendments  of  1972, 
the  Congress  authorized  a  major  increase  in  the  amount  of  Federal 
funding  for  such  services.  House  and  Senate  committee  reports  on  that 
legislation  referred  to  the  need  for  increased  funds  for  foster  care  and 
for  preventive  child  welfare  services  to  enable  children  to  remain  with 
their  families  and  avoid  the  need  for  foster  care.  The  increased  funds 
were  also  to  be  used  by  the  States  for  adoption  services,  including 
activities  to  increase  adoptions  of  hard-to-place  children. 

Although  the  amount  of  money  authorized  by  the  Congress  in  1972 
was  established  at  steadily  increasing  levels,  starting  at  $196  million 
for  the  fiscal  year  1973  and  increasing  to  $266  million  for  1977  and 
years  thereafter,  the  level  of  appropriations  for  child  welfare  services 
has  remained  low,  never  exceeding  $56.5  million,  or  about  21  percent 
of  the  amount  currently  authorized.  The  burden  of  the  cost  of  the 
child  welfare  program  has  fallen  mostly  on  State  and  local  govern- 
ments. It  is  estimated  that  combined  State  and  Federal  expenditures 
reported  under  the  title  IV-B  program  will  be  about  $800  million  in 
1979,  with  the  States  spending  about  93  percent  of  that  total.  In  add- 
tion,  in  fiscal  1978,  approximately  $400  million  of  title  XX  funds  were 
spent  for  protective  services  provided  to  children  and  families  without 
regard  to  income.  Other  title  XX  services  would  also  meet  the  defini- 
tion of  title  IV-B  child  welfare  services. 

Most  of  the  expenditures  reported  under  the  title  IV-B  program 
were  to  provide  foster  care,  including  income  maintenance  for  children 
who  are  ineligible  for  foster  care  under  the  AFDC  program.  According 
to  HEW  statistics,  about  3  percent  of  the  total  Federal,  State  and  local 
funding  is  used  for  adoption  services,  8  percent  for  day  care,  73  percent 
for  foster  care,  8  percent  for  protective  services,  and  the  remainder  for  a 
variety  of  other  child  welfare  services.  (See  table  7.) 

In  hearings  on  the  child  welfare  services  program  in  1977  and  again 
this  year,  the  Subcommittee  on  Public  Assistance  and  Unemployment 
Compensation  received  extensive  testimony  on  the  need  to  improve 
the  quality  of  services  available  to  families  and  children.  The  testi- 
mony made  clear  that  there  is  a  need  not  only  for  improved  Federal 
funding,  but  also  for  new  requirements  in  the  law  to  assure  that 
State  programs  include  a  variety  of  services  to  prevent  the  need  for 
foster  care,  as  well  as  to  protect  children  who,  despite  such  services, 
nonetheless  must  be  placed  in  foster  care. 
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Section  103. — Extension  of  grants  for  hiring  welfare  recipients  as  child 
care  workers 

Section  103  perrr-its  States  to  use  their  share  of  the  $200  miUion 
available  for  child  care  services  under  this  bill  for  grants  to  employers 
who  hire  welfare  recipients  as  child  care  workers.  Such  grants  may 
be  used  to  reimburse  up  to  $5,000  a  year  of  the  wages  of  an  eligible 
welfare  recipient  (as  defined  by  section  50B(h)  of  the  Internal  Revenue 
Code  of  1954)  working  in  a  public  or  nonprofit  private  facility  and  up 
to  $4,000  a  year  of  the  wages  of  a  welfare  recipient  employed  by  a 
profit-making  facility.  (The  differential  takes  mto  account  the  avail- 
ability of  a  tax  credit  for  proprietary  facilities.)  To  qualify,  the  child 
care  facility  must  be  one  in  which  at  least  20  percent  of  the  children 
receiving  services  at  the  facility  have  their  care  paid  for  through  the 
State  title  XX  program. 

For  fiscal  year  1977,  Public  Law  94-401  made  available  $200  milUon 
in  non-matched  Federal  funds  for  child  care  services  and  authorized 
States  to  use  such  funds  to  reimburse  employers  who  hired  welfare 
recipients  for  child  care  jobs.  The  $200  million  made  available  for  1977 
was  extended  for  1978  and  1979.  The  authority  to  use  such  funds  to 
hire  welfare  recipients,  however,  expired  at  the  end  of  fiscal  year  1978 
when  legislation  to  extend  such  authority,  passed  by  the  House  and 
reported  by  the  Senate  Finance  Committee,  was  not  acted  on  by  the 
Senate.  The  bill  would  restore  this  expired  authority,  effective 
October  1,  1979. 

Section  104- — Title  XX  training  funds 

Section  104  would  limit,  for  fiscal  year  1980  only.  Federal  matching 
funds  for  training  to  an  amount  equal  to  three  percent  of  the  State's 
fiscal  1980  allotment  of  Federal  funds  under  the  title  XX  statutory 
ceiling.  Where  a  State  received  more  training  funds  in  fiscal  year  1979 
than  the  amount  equal  to  three  percent  of  its  fiscal  1980  allotment,  it 
would  be  eligible  for  an  additional  amount  equal  to  two-thirds  of  the 
amount  by  which  Federal  training  funds  received  in  fiscal  1979 
exceeded  three  percent  of  its  fiscal  1980  allotment.  Beginning  in  fiscal 
year  1981,  and  for  each  year  thereafter,  a  State  would  be  reimbursed 
only  for  those  training  expenditures  that  have  been  included  io,  and 
approved  by  HEW  as  a  part  of,  a  State  title  XX  training  plan. 

Under  current  law.  States  are  eligible  for  75  percent  Federal 
matching  funds  for  training  costs  related  to  title  XX  activities.  These 
funds  are  open-ended  and  are  available  in  addition  to  matching  funds 
provided  under  the  statutory  ceiling.  Since  fiscal  year  1976,  the 
first  year  of  the  title  XX  program,  expencUtures  for  State  and  local 
training  programs  have  increased  from  $31  million  to  an  estimated 
$100  milhon  for  fiscal  year  1980. 

The  bill  would  place  a  ceiling  on  training  costs  for  fiscal  year  1980. 
However,  to  avoid  placing  an  undue  burden  on  those  States  which 
spent  more  for  training  in  fiscal  1979  than  they  would  receive  under 
the  three  percent  limitation  for  fiscal  1980,  the  bill  allows  such  States 
to  receive  an  additional  amount  in  fiscal  1980  equal  to  two-thirds  of 
the  difference  between  their  fiscal  1979  expenditures  and  the  three 
percent  limit  for  fiscal  1980.  As  under  present  law,  these  funds  would 
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be  available  in  addition  to  the  State's  allocation  under  the  statutory 
ceiling.  Table  6,  in  the  Background  section,  shows  estimated  Federal 
expenditures  for  training  under  the  new  formula  for  fiscal  1980. 

For  fiscal  1981  and  thereafter,  in  order  to  be  eligible  for  training 
funds,  a  State  would  have  to  submit  to  HEW,  for  approval  by  the 
Secretary,  a  training  plan  specifying  how  its  funds  will  be  used  for 
training  or  retraining.  The  plan  would  have  to:  (1)  describe  how 
training  needs  of  the  State  title  XX  program  are  assessed  and  how 
the  assessment  was  used  to  structure  the  training  programs,  how  the 
individuals  are  to  be  trained,  and  how  training  resources  are  to  be 
utilized;  (2)  demonstrate  that  the  training  activities  have  a  direct 
relationship  to  the  title  XX  services  program  and  to  the  State's 
staffing  needs  to  carry  out  the  title  XX  services  program;  and  (3) 
describe  the  State's  plan  to  monitor  training  programs  and  to  evaluate 
the  overall  staff  training  the  development  program.  To  the  extent 
possible,  the  Secretary  of  HEW  should  consult  with  the  states  in 
the  development  of  training  plan  criteria. 

The  Committee  believes  that  training  is  an  important  part  of  the 
title  XX  program.  However,  the  Committee  also  believes  that  States 
should  be  encouraged  to  use  their  training  funds  more  efficiently. 
Under  the  bill.  States  would  be  required  to  carefully  a&sess  their 
training  needs  and  to  utilize  their  training  resources  for  the  maximum 
benefit  of  title  XX  recipients.  Further,  the  Committee  believes  that 
a  State  should  take  into  account  local  government  social  service  efforts 
in  determining  how  training  funds  should  be  distributed  under  the 
ceiling. 

The  intent  of  the  State  training  plan  requirement  is  to  assure  that 
training  activity  receiving  Federal  aid  is  of  high  quality  and  directly 
related  to  the  needs  of  title  XX  recipients.  The  Committee  has  been 
informed  that,  in  some  cases,  States  have  used  title  XX  training 
funds  for  purposes  only  tangentially  related  to  their  social  services 
program.  The  Committee  intends  that  HEW^  use  the  State  plan 
approval  authority  provided  under  this  bill  to  closely  monitor  train- 
ing expenditures  and  programs  to  assure  their  appropriateness. 

The  Committee  believes  that,  with  the  objective  of  improving  the 
quality  and  delivery  of  services,  greater  emphasis  should  be  given  to 
those  programs  which  train  or  retrain  individuals  already  employed 
by  the  State  agency  or  a  provider  agency,  and  other  individuals 
actively  engaged  in  the  delivery  or  administration  of  title  XX  services. 
In  addition,  the  Committee  requests  that  HEW  review  current  regu- 
lations which  restrict  the  use  of  Federal  training  funds  on  the  basis  of 
whether  the  organization  providing  the  training  is  public  or  private, 
and  those  regulations  which  restrict  the  use  of  Federal  Title  XX  train- 
ing funds  to  the  training  of  specific  persons  employed  by  a  private 
provider  agency.  The  purpose  of  this  review  is  to  determine  the  con- 
ditions under  which  private  agencies  could  be  used  to  provide  neces- 
sary training  programs  and  the  conditions  under  which  training  of 
other  private  agency  personnel  might  be  reimbursed.  The  results  of 
this  review  should  be  forwarded  to  the  Committee  as  soon  as  possible. 

Section  105. — Consultation  with  local  officials 

Section  105  requires  States,  prior  to  publication  of  their  proposed 
title  XX  plan,  to  give  public  notice  of  intent  to  consult  with  the  chief 


37 


elected  officials  of  the  political  subdivisions  of  their  State  and  provide 
such  officials  the  opportunity  to  present  their  views.  The  principal 
views  of  the  local  officials  would  have  to  be  included  in  the  proposed 
title  XX  plan.  This  requirement  would  be  effective  beginning  in  fiscal 
year  1980.  For  those  States  that  have,  at  the  time  of  enactment  of  the 
bill,  published  a  comprehensive  services  plan  for  1980,  the  requirement 
would  become  effective  for  the  title  XX  program  year  beginning  in 
fiscal  1981. 

Under  present  law,  a  State  must  publish  its  proposed  comprehensive 
services  plan  at  least  90  days  prior  to  the  beginning  of  the  services 
program  year  and  receive  comments  on  the  annual  plan  for  at  least 
90  days.  There  is  no  specific  requirement  that  the  State  solicit  the 
views  of  local  officials. 

The  Committee  believes  that  elected  local  government  officials 
should  be  given  an  expanded  role  in  the  planning  for  and  utilization 
of  title  XX  social  service  funds.  Elected  officials  are  among  those  per- 
sons most  aware  of  problems  in  the  delivery  of  services  at  the  city  and 
county  level.  The  Committee  believes  that  regular  consultation  with 
local  officials  can  improve  coordination  with  other  social  services  and 
aid  in  the  development  of  a  sound  title  XX  program. 

It  is  not  the  intent  of  the  Committee  to  place  a  new  and  onerous 
burden  on  the  States.  A  number  of  States  already  involve  local  govern- 
ment officials  in  the  title  XX  process.  Some  States  have  procedures 
for  receiving  comments  prior  to  publication  of  their  proposed  title  XX 
plan  not  only  from  local  elected  officials,  but  from  public  and  private 
organizations  as  well  as  private  citizens.  It  is  the  intent  of  the  Com- 
mittee that,  in  all  States,  all  organizations  and  individuals  who  are 
involved  in  the  delivery  or  receipt  of  services  have  an  opportunity  to 
be  involved  at  the  planning  stage.  Local  officials  may  be  included  in 
the  hearings  process  or  solicited  for  written  comments  on  the  State's 
plan. 

Section  106. — Multiyear  Title  XX  planning 

Section  106  would  permit  States,  beginning  in  fiscal  year  1980,  to 
elect  to  use  either  a  one,  two  or  three  year  title  XX  program  period. 
The  Secretary  of  HEW  would  have  authority  to  require  a  State 
which  adopts  a  program  period  of  more  than  one  year  to  publish  and 
make  information  about  the  plan  generally  available  during  the  pro- 
gram period. 

The  intent  of  this  provision  is  to  give  a  State  the  opportunity  to 
engage  in  long-term  planning  for  title  XX.  The  State  would,  how- 
ever, continue  to  have  a  responsibility  to  provide  information  to  the 
public  on  the  development  and  implementation  of  the  plan.  One  of 
the  chief  objectives  of  title  XX  is  to  promote  comprehensive  social 
services  planning  and  coordination  of  all  social  services  activities 
within  a  State.  The  Committee  believes  this  can  be  most  effectively 
accomplished  if  States  are  given  the  option  of  pursuing  long-range, 
as  well  as  short-range,  objectives  and  coordinating  State  initiatives 
in  interrelated  social  services  activities. 

The  Committee  has  received  testimony  that  States  often  encounter 
difficulties  in  planning  because  State  and  county  units  are  on  different 
budget  cycles.  In  addition,  some  States  have  biennial  legislative  ses- 
sions. The  bill  would  give  States  more  flexibility  in  synchronizing 
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their  title  XX  planning  with  State  budget  cycles  or  with  State  legis- 
lative sessions. 

HEW  is  presently  considering  several  methods  of  providing  for 
public  comment  and  review  at  regular  intervals  where  a  State  has 
elected  multiyear  title  XX  planning.  Thus,  the  Committee  has  left 
the  authority  for  determining  the  method  of  such  review  with  the 
Secretary. 

Section  107. — Plan  requirement  j or  distribution  oj  funds  within  a  State 
Section  107  requires  each  State  to  include  in  its  title  XX  plan  the 
criteria  which  it  used  in  determining  the  nature  and  amount  of  serv- 
ices to  be  provided  in  each  geogrpahic  area  within  the  State.  Under 
present  law,  each  State  is  required  to  set  forth  in  its  title  XX  plan  the 
geographic  areas  in  which  services  are  to  be  provided  and  the  nature 
and  amount  of  the  services  to  be  provided  in  each  area.  The  bill  would 
add  a  requirement  that  the  State  specify  those  areas  which  it  has 
determined  are  in  special  need  of  services  and  delineate  the  criteria 
which  it  used  to  determine  the  nature  and  amount  of  services  needed 
in  a  particular  area.  The  purpose  of  this  provision  is  to  make  avialable 
to  the  public  the  baiss  on  which  a  State  determines  how  it  is  going  to 
allocate  title  XX  funds  within  the  State.  Since  most  States  already 
use  such  criteria  in  making  their  decisions,  the  provision  will  not 
place  a  new  burden  on  States,  but  will  require  them  to  disclose  the 
criteria  to  the  public. 

The  requirement  would  become  effective  beginning  in  fiscal  year 
1980.  For  those  States  that  have,  at  the  time  of  enactment  of  this  bill, 
published  a  title  XX  plan  for  1980,  the  requirement  would  become 
effective  for  the  title  XX  year  beginning  in  fiscal  1981. 

Section  108. — Services  to  alcoholics  and  drug  addicts 

Section  108  would  reinstate  and  make  permanent,  effective  October 
1,  1979,  the  temporary  provisions  of  law  relating  to  the  use  of  title 
XX  funds  for  certain  services  to  alcoholics  and  drug  addicts.  These 
temporary  provisions  expired  September  30,  1978. 

Generally,  title  XX  funds  may  only  be  used  to  provide  health 
services  if  the  services  are  an  integral,  but  subordinate,  part  of  a 
social  service.  Title  XX  funds  may  not  be  used  for  services  to  persons 
in  medical  institutions. 

Section  108  would  make  permanent  the  provisions  of  law  permitting 
consideration  of  the  entire  rehabilitative  process  in  determining 
whether  medical  services  provided  to  addicts  and  alcoholics  are  an 
integral  but  subordinate  part  of  a  social  service.  Also  made  permanent 
are  provisions  which  allow  funding  for  up  to  seven  days  of  detoxi- 
fication services  provided  to  alcoholics  and  drug  addicts  in  medical 
institutions  and  which  apply  the  privacy  protections  of  section  333 
of  the  Comprehensive  Alcohol  Abuse  and  Alcoholism  Prevention, 
Treatment,  and  Rehabilitation  Act  of  1970. 

Section  109: — Emergency  shelters 

Section  190  would  permit  title  XX  funds  to  be  used,  beginning 
October  1,  1979,  for  emergency  shelter  provided  as  a  protective 
service  to  an  adult  in  danger  of  physical  or  mental  injury,  neglect, 
maltreatment  or  exploitation.  The  funds  could  not  be  used  to  shelter 
any  adult  individual  in  excess  of  30  days  in  any  six  month  period. 
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Title  XX  funds  may  currently  be  used  to  provide  emergency 
shelter  for  children  only.  The  service  to  the  child  cannot  last  more 
than  30  days.  Under  present  regulations,  HEW  has  provided  that 
emergency  shelter  may  be  offered  for  30  days  within  any  six-month 
period  and  those  30  days  need  not  be  consecutive.  The  Committee 
believes  that  emergency  shelter  service  also  should  be  available  to 
adults  in  order  to  allow  family  members  to  remain  together  as  well 
as  to  provide  necessary  protection  to  an  endangered  adult  family 
member. 

Section  110 —Title  XX  goals 

Section  110  adds  language  stating  that  it  is  the  purpose  of  title 
XX  to  meet  social  services  needs  which  are  not  otherwise  being  met, 
in  order  to  make  a  comprehensive  range  of  social  services  available 
under  this  title,  by  furnishing  services  within  the  State,  and  especially 
A\'ithin  the  political  subdivisions  of  the  State  having  a  special  need 
for  those  services. 

Under  current  law,  States  are  encouraged  to  use  title  XX  funds  to 
furnish  services  directed  at  five  goals  including,  among  others,  en- 
couraging an  individual's  financial  self-support,  preventing  neglect 
and  abuse  of  children  and  adults,  and  reducing  the  need  for  institution- 
alization. This  section  adds  language  to  encourage  the  States  to 
provide  a  comprehensive  range  of  services  throughout  the  State 
under  title  XX,  but  especially  m  those  areas  having  special  need  for 
such  services.  This  provision  is  not  intended  to  redirect  funds  away 
from  worthwhile  existing  services  nor  to  alter  the  current  thrust  of 
the  title  XX  program.  Rather,  the  provision  is  meant  to  underscore 
the  support  of  the  Committee  for  the  development  of  comprehensive 
State  title  XX  program. 

Section  111. — Social  services  entitlement  for  Puerto  Rico,  Guam,  and 
the  Xorthern  Mariana  Islands 
Section  111  establishes  a  separate  title  XX  entitlement,  beginning 
in  fiscal  1980,  for  offshore  areas  in  the  following  amounts. 

^fillions 


Puerto  Rico   815.  0 

Guam   .  5 

Virgin  Islands   .  5 

Northern  ^Mariana  Islands   .  1 


Total   16.  1 


Under  the  title  XX  social  services  program,  Puerto  Rico,  Guam  and 
and  the  Virgin  Islands  receive  an  allotment  for  social  services  only  from 
amounts  that  the  States  and  the  District  of  Columbia  certify,  after  the 
beginning  of  the  program  year,  they  will  not  need  for  the  foraiula 
allotments  for  that  year.  Such  an  allotment  cannot  exceed  $15  million 
for  Puerto  Rico,  and  SoOO.OOO  each  for  Guam  and  the  Virgin  Islands. 
The  actual  amount  available  to  the  offshore  areas  is  not  kno^m  until  at 
least  three  months  after  the  beginning  of  the  fiscal  year.  As  a  result,  the 
offshore  areas  have  been  seriously  limited  in  their  ability  to  plan  for 
the  most  efficient  use  of  their  social  service  funds. 

The  Committee  has  received  testimony  that,  in  fiscal  1979,  allot- 
ments to  the  offshore  areas  may  be  substantially  reduced  due  to  in- 
creased expenditures  by  the  States  imder  title  XX.  The  separate 
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entitlement  created  by  this  bill  for  Puerto  Rico,  Guam,  the  Virgin 
Islands  and  the  Northern  Mariana  Islands  would  insure  that  these 
areas  receive  timely  and  predictable  title  XX  funds. 

TITLE  II— CHILD  WELFARE  SERVICES 

Section  201. — Amendments  to  child  welfare  services  program  general 
discussion 

When  the  Social  Security  Act  was  passed  in  1935,  it  provided  Federal 
funding  for  child  welfare  services  ''for  the  protection  and  care  of  home- 
less, dependent,  and  neglected  children,  and  children  in  danger  of  be- 
coming delinquent."  The  original  authorization  was  $1.5  million,  to  be 
used  by  the  States  in  carrying  out  their  plans  for  services  to  children  in 
predominantly  rural  areas  and  other  areas  of  special  need.  The  law  has 
been  amended  many  times  in  the  succeeding  years.  Funding  levels  have 
been  increased,  the  rules  for  allocation  of  funds  to  the  States  have  been 
changed,  and  the  purpose  of  the  legislation  has  been  broadened. 

The  child  welfare  amendments  contained  in  this  bill  would  consoli- 
date, restate,  and,  where  necessary,  modify  the  existing  child  welfare 
provisions  of  Title  IV-B.  The  bill  describes  a  comprehensive  set  of 
child  welfare  services,  procedures  and  safeguards  which  the  Committee 
expects  all  States  to  implement  within  the  next  several  years.  Provi- 
sions in  the  bill  which  increase  Federal  funds  for  child  welfare  services 
and  AFDC  foster  care  are  structured  with  the  intent  of  both  providing 
States  with  some  additional  resources  to  assist  them  in  implementing 
the  described  services,  procedures  and  safeguards  and  providing  finan- 
cial incentives  to  implement  them  as  quickly  as  possible. 

The  initial  increase  in  Federal  IV-B  funds  is  intended  to  enable 
States  to  immediately  review  the  status  of  all  children  who  have  been 
in  foster  care  for  over  six  months.  The  first  allocation  of  new  IV-B 
funds  will  also  enable  States  to  put  in  place  most  of  the  services,  protec- 
tions and  procedures  described  in  the  bill.  When  a  State  has  imple- 
mented all  the  services,  procedures  and  protections,  except  for 
preplacement  preventive  services,  it  may  begin  receiving  Federal 
matching  funds  for  AFDC-eligible  children  who,  prior  to  the  enactment 
of  the  bill,  were  placed  in  foster  care  without  a  judicial  determination. 
In  addition,  the  State  would  qualify  for  its  share  of  the  second  alloca- 
tion of  the  new  IV-B  child  welfare  services  funds. 

In  order  to  continue  receiving  any  of  the  new  IV-B  funds,  a  State 
would  have  to  implement  all  the  services,  protections  and  procedures 
within  a  specified  period  of  time  after  it  received  its  share  of  the  second 
allocation  of  the  new  funds.  Once  a  State  had  implemented  all  the 
required  services,  protections  and  procedures,  in  addition  to  main- 
taining eligibility  for  receipt  of  the  new  IV-B  funds,  it  could  qualify 
for  Federal  matching  funds  for  AFDC-eligible  children  ''voluntarily" 
placed  in  foster  care  at  the  specific  written  request  of  the  parents. 

The  changes  made  by  the  bill  and  the  reasons  for  these  changes  are 
further  elaborated  below. 

Establishment  of  a  $266  million  child  welfare  services  entitlement 
program 

Under  present  law,  Title  IV-B  of  the  Social  Security  Act  authorizes 
$266  million  in  Federal  matching  funds  for  a  wide  range  of  child 
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welfare  services  and  for  foster  care  payments.  In  fiscal  1979,  the  IV-B 
authorization  for  child  welfare  services  was  funded  at  $56.5  million. 
Section  201  would  replace  the  present  IV-B  authorization  with  a  child 
welfare  services  entitlement  program  for  States,  subject  to  a  ceiling 
of  $266  million. 

The  Committee  believes  that  the  additional  resources  provided  by 
this  section  are  necessary  to  improve  the  child  welfare  services  and 
foster  care  programs  in  the  States.  Additional  Federal  funds  will  also 
be  needed  to  enable  the  States  to  implement  the  foster  care  protections 
and  child  welfare  services  described  in  this  bill. 

Title  IV-B,  which  authorizes  Federal  funds  for  child  welfare  services, 
was  intended  to  complement  the  program  of  Federal  matching  funds 
for  AFDC  foster  care  payments  under  title  IV-A.  However,  while 
Federal  IV-A  foster  care  funds  for  children  placed  outside  their  own 
homes  are  available  to  States  on  an  open-ended  entitlement  basis. 
Federal  IV-B  funds,  which  were  intended  to  be  used  to  prevent  the 
need  for  foster  care,  to  reunify  families  and  to  find  permanent  homes 
for  children,  are  severely  limited.  The  Committee  believes  that  child 
welfare  services,  like  foster  care  payments,  should  be  funded  as  an 
entitlement  to  States,  with  a  ceiling  of  $266  milhon. 

The  full  amount  of  the  entitlement  would  become  available  to  the 
States  in  two  stages.  This  funding  procedure  is  intended  to  assure 
that  States  put  into  place  the  child  welfare  protections  and  services 
described  in  this  bill  before  becoming  eligible  for  the  full  amount  of 
new  funds.  Moreover,  the  procedure  reflects  the  concern  of  the  Com- 
mittee that  the  States  be  given  time  to  plan  carefully  the  use  of  the 
expanded  funding  and  develop  a  foster  care  system  that  has  all  the 
elements  described  in  this  bill  implemented  in  a  manner  consistent 
with  the  needs  of  the  State.  The  bill  provides  that  the  new  funds  would 
be  available  to  the  States  in  two  allotments: 

{1)  First  Allotment. — Beginning  in  fiscal  year  1980  (October  1,  1979), 
40  percent  of  the  new  IV-B  funds  ($84  million)  would  be  available  to 
States  to  enable  them  to  improve  and  expand  their  IV-B  services  and 
to  complete  case  reviews  on  all  children  in  foster  care.  In  order  to 
continue  receiving  its  share  of  the  first  allotment  beyond  fiscal  year 
1981,  a  State  would  have  to  have  in  place  all  the  foster  care  safeguards, 
procedures  and  services,  except  the  preplacement  preventive  services 
(section  424(c)(1)),  that  are  required  under  Section  424  of  the  Social 
Security  Act,  as  amended  by  this  bill.  (Described  in  "Foster  Care 
Protections,  Procedures  and  Services'',  below.) 

(2)  Second  Allotment. — Beginning  in  fiscal  year  1981  (October  1, 
1980),  a  State  would  be  eligible  for  its  share  of  the  remaining  60 
percent  of  the  new  IV-B  funds  ($125.5  million)  after  the  State  had 
(1)  completed  case  reviews  of  all  children  who  have  been  in  foster 
care  for  over  six  months  and  submitted  a  report  to  the  Secretary  of 
HEW  based  on  this  review;  and  (2)  implemented  the  foster  care 
safeguards,  procedures,  and  services,  except  the  preplacement  pre- 
ventive services  (section  424(c)(1)),  required  under  section  424. 
Such  a  State  would  have  to  have  implemented  the  required  preplace- 
ment preventive  services  by  the  end  of  the  fiscal  year  following  the 
fiscal  year  in  which  it  began  receiving  its  share  of  the  second  allot- 
ment in  order  to  continue  receiving  second  allotment  funds.  In  addi- 
tion, beginning  in  fiscal  year  1981,  in  the  case  of  any  State  which  the 
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Secretary  deterniines  has  complied  with  all  the  foster  care  protections 
referred  to  above  (excluding  preplacement  preventive  services),  at 
least  40  percent  of  any  funds  received  by  the  State  in  excess  of  the 
amount  received  in  1979  must  be  used  for  services  to  help  children 
remain  with  their  families  and  to  help  children,  where  appropriate, 
to  return  to  families  from  which  they  have  been  removed. 

Any  State  which  failed  to  place  in  effect  the  regulations,  standards, 
practices,  and  procedures  described  in  section  424  (excluding  pre- 
placement preventive  services)  prior  to  fiscal  year  1982  would  not 
be  eligible  in  1982,  and  years  thereafter,  to  receive  either  its  first  or 
second  allotment  funds  until  such  regulations,  standards,  practices, 
and  procedures  were  placed  in  effect.  Additionally,  in  order  to  receive 
any  IV-B  funding  above  its  fiscal  1979  level  for  fiscal  year  1982  and 
subsequent  years,  a  State  would  be  required  to  submit  annual  reports 
to  the  Secretary  of  HEW  based  on  detailed  case  reviews  of  children 
in  foster  care.  In  this  report  the  State  would  be  required  to  set  forth 
the  number  of  children  who  have  been  in  foster  care  for  more  than 
six  months  and  the  length  of  time  they  have  been  in  oster  care, 
their  ages  and  appropriate  demographic  characteristics,  their  legal 
status,  the  reasons  for  initial  placement  in  foster  care,  the  types  of 
foster  care  arrangements  in  which  they  reside,  and  the  numbers  of 
such  children  respectively  expected  to  return  to  parents  or  other 
relatives,  to  be  adopted,  or  to  have  legal  guardians  appointed. 

State  allocations  and  matching  requirements 

Under  current  law,  the  Federal  matching  rate  for  a  particular 
State  is  based  on  per  capita  income  and  the  number  of  children 
under  age  21.  In  no  case  is  the  Federal  matching  less  than  33}^  or 
more  than  66%  percent.  From  the  amount  appropriated,  each  State 
receives  a  uniform  grant  of  $70,000  a  year,  plus  an  additional  amount 
which  varies  directly  with  the  number  of  children  under  age  21  and 
inversely  with  average  per  capita  income. 

Under  the  Committee  bill,  the  present  Title  IV-B  formula  for  allo- 
cation of  funds  to  States  based  on  the  number  of  children  under  21 
and  per  capita  income  of  the  States  would  be  letained.  However,  the 
State  matching  requirement  in  IV-B  would  be  changed  to  25  percent. 
The  Committee  has  received  testimony  from  the  Administration  that 
the  States  will  have  no  difficulty  in  meeting  the  25  percent  matching 
requirement.  At  the  present  time  most  States  are  spending  far  in 
excess  of  that  amount  on  child  welfare  services,  and,  in  fact,  the 
Federal  contribution  to  State  child  welfare  services  generally  is 
estimated  at  about  seven  percent  of  total  State  expenditures  for  such 
services.  The  Committee  believes  that  States  should  share  in  the  costs 
of  child  we  fare  services  to  assure  that  the  program  continues  as  a 
joint  Federal-State  responsibility. 

The  bill  also  provides  that,  if  the  appropriations  act  so  provides, 
any  IV-B  funds  a  located  to  a  State  for  fiscal  year  1980  will  remain 
available  for  use  by  the  State  in  1981. 

Revised  definition  of  ^' child  welfare  services'' 

Child  welfare  services  are  defined  in  presen*^  law,  section  425,  to 
mean  ''public  services  which  supplement,  or  substitute  for,  parental 
care  and  supervisory  for  the  purpose  of  (1)  preventing,  remedying,  or 
assisting  in  the  solution  of  problems  resu  ting  in  the  neglect,  abuse. 
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exploitation,  or  delinquency  of  children;  (2)  protecting  and  caring  for 
homeless,  dependent,  or  neglected  children;  (3)  protecting  and  pro- 
moting the  welfare  of  children  oi'  working  mothers;  and  (4)  otherwise 
protecting  and  promoting  the  welfare  of  children,  including  the 
strengthening  of  their  o\%ti  homes,  or  where  needed,  the  provision  of 
care  in  foster  family  homes  or  day  car  •  or  other  child  care  facilities." 

Under  the  Committee  bill,  the  definition  of  ^'child  welfare  services" 
would  be  modified  to  read:  "child  welfare  services  means  public  social 
services  which  are  directed  toward  the  accomplishment  of  the  follow- 
ing purposes:  (1)  protecting  and  promoting  the  welfare  of  all  children, 
including  hand  capped,  homeless,  dependent,  or  neglected  children; 
(2)  preventing  or  remedying,  or  assisting  in  the  solution  of  problems 
which  may  result  in,  the  neglect,  abuse,  exploitation,  or  delinquency 
of  children;  (3)  preventing  the  unnecessary  separation  of  children  from 
their  families  by  identifying  family  problems,  assisting  families  in 
resolving  their  problems,  and  preventing  breakup  of  the  family  where 
the  prevention  of  child  removal  is  desirable  and  possible ;  (4)  restoring 
to  their  families  children  who  have  been  removed,  by  the  provision  of 
services  to  the  child  and  the  families;  (5)  placing  children  in  suitable 
adoptive  homes,  in  cases  where  restoration  to  the  biological  family  is 
not  possible  or  appropriate;  and  (6)  assuring  adequate  care  of  children 
away  from  the  r  homes,  in  cases  where  the  child  cannot  be  returned 
home  or  cannot  be  placed  for  adoption." 

The  new  definition  more  nearly  reflects  the  current  and  intended 
role  of  t  tie  IV-B  funded  child  welfare  services  by  removing  the 
separate  references  to  children  of  working  mothers  and  the  use  of 
t  tie  IV-B  funds  for  foster  care  payments.  The  new  definition  specifi- 
cally mentions  handicapped  children  in  need  of  child  welfare  services, 
thereby  recognizing  special  needs  created  by  mental  or  physical 
handicapped  conditions.  The  new  definition  also  suggests  a  hierarchy 
of  objectives  beginning  with  the  prevention  of  child  abuse  or  neglect 
or  amelioration  of  other  family  problems,  and  emphasizes  the  role  of 
child  welfare  services  in  preventing  the  removal  of  children  from  the 
home,  restoring  children  to  their  natural  home,  and  finding  appropriate 
adoptive  parents  if  restoration  to  the  home  is  not  possible. 

Strengthening  child  welfare  services  State  plan  requirement 

In  present  law  there  is  a  requirement  that  a  State  have  a  plan  per- 
taining to  the  use  of  title  IV-B  funds  which  is  to  be  developed  jointly 
with  HEW.  The  present  plan  requirement  deals  primarily  with  certain 
admmistratiA^e  mandates  which  the  State  must  adhere  to.  The  Com- 
mittee bill  would  strengthen  the  State  plan  requirement  under  title 
IV-B  by  m^rTidating  that  the  State  plan  contain  a  description  of  the 
services  that  will  be  provided,  a  staff  development  plan,  and  an  ex- 
planation of  the  steps  the  State  will  take  to  accomplish  the  purposes 
of  title  IV-B  and  to  expand  the  scope  and  recipients  of  available  child 
welfare  services. 

The  Committee  believes  that  there  should  be  greater  accountability 
of  the  funds  provided  for  child  welfare  services  than  presently  occurs 
under  the  title  IV-B  program.  This  is  necessary  to  insure  that  increases 
in  Federal  funds  not  be  used  to  substitute  for  current  State  and  local 
expenditures  and  to  place  emphasis  on  preventive  services  and  alter- 
natives to  indefinite  placement  in  foster  care. 
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Essential  to  the  accomplishment  of  increased  accountability  will  be 
aggressive  Federal  leadership  by  HEW  in  the  development  with  the 
States  of  a  title  IV-B  child  welfare  services  plan.  In  order  to  accom- 
plish the  maximum  impact  from  the  infusion  of  an  additional  $209 
million  of  Federal  funds  into  the  child  welfare  services  program,  it 
will  be  essential  that  States  evaluate  their  present  allocation  of  Fed- 
eral, State  and  local  resources  for  child  welfare  services  as  well  as 
their  present  administrative  structure,  and  not  simply  add  new  funds 
on  top  of  the  child  welfare  system  already  in  place. 

The  Committee  recognizes  that  measurable  improvements  in  the 
impact  of  child  welfare  programs  on  the  well-being  of  children  will  Dot 
be  quickly  realized.  The  time  needed  to  develop  comprehensive  emer- 
gency, preventive  and  restorative  services,  to  up-grade  staff,  to  find 
and  license  appropriate  foster  care  homes,  as  well  as  the  time  needed 
for  legal  procedures  and  casework  in  the  adoption  of  a  child,  preclude 
sudden  improvements.  However,  it  is  expected  that  the  States  will 
effectively  use  their  new  funds  to  accomplish  measurable  improvement 
over  a  reasonable  length  of  time. 

As  noted  above,  under  the  new  title  IV-B  State  plan  requirements, 
the  State  must  provide  a  description  of  its  child  welfare  services 
staff  development  and  training  plan.  Because  of  the  critical  nature  of 
the  tasks  and  responsibilities  of  child  welfare  workers  as  they  affect 
the  lives  of  children,  such  tasks  must  be  handled  with  maximum  com- 
petence. HEW  should  assume  a  key  leadership  role  in  assisting  the 
States  to  formulate  a  child  welfare  services  staff  development  and 
training  plan.  Such  plans  could  include :  a  staff  recruitment  and  selec- 
tion plan;  development  of  an  in-service  training  program;  training  of 
foster  care  providers;  and  joint  training  efforts  with  schools  and  uni- 
versities. The  child  welfare  services  staff  development  and  training 
plan  should  be  developed  in  conjunction  with  the  title  XX  training 
plan.  It  is  the  intent  of  the  Committee  that  this  portion  of  the  title 
IV-B  plan  requirement  could  be  met  if  it  is  made  a  part  of  the  title  XX 
training  plan.  The  new  foster  care  protections  required  by  this  legis- 
lation may  require  special  efforts  in  staff  training  that  will  be  made 
possible  by  the  additional  title  IV-B  funds. 

States  would  also  be  required  to  provide  in  their  plans  for  the  coor- 
dination of  the  services  provided  for  children  under  the  title  IV-B  plan 
and  the  services  and  assistance  provided  under  title  XX,  under  the 
AFDC  foster  care  program,  and  under  other  State  programs  having 
a  relationship  to  the  child  welfare  services  program. 

Limitations  on  use  of  Title  IV-B  funds 

The  bill  provides  that  a  State  could  not  receive  more  Federal  title 
IV-B  funds  for  adoption  assistance  payments,  foster  care  maintenance 
payments,  and  employment-related  child  day  care  services  than  the 
State's  total  allotment  for  title  IV-B  in  the  fiscal  year  1979.  This 
limitation  was  adopted  by  the  Committee  in  order  to  emphasize 
preventive,  restorative,  adoptive  and  other  types  of  child  welfare 
services,  and  to  insure  tViat  the  additional  title  IV-B  funds  are  used  to 
expand  such  services.  With  respect  to  the  limitation  on  employment- 
related  child  day  care  services,  the  Committee  believes  that,  although 
<  child  day  care  is  a  legitimate  and  necf^ssary  element  of  a  child  welfare 
program,  its  basic  purpose  in  the  context  of  such  a  program  should  be 
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to  protect  and  promote  the  welfare  of  children  and  not  to  enable 
parents  to  work  or  train  for  employment.  The  Committee  intends  that 
title  IV-B  funds  be  used  for  child  day  care  as  a  part  of  a  protective 
services  program,  such  as  for  children  who  have  been  identified  as 
victims  of  abuse  or  neglect  and  for  whom  a  special  day  care  program 
is  needed.  It  is  also  intended  that  handicapped  children  served  through 
the  child  welfare  services  system  may  receive  special  services  through 
a  child  day  care  program  because  of  their  handicapping  conditions; 
but  it  must  be  related  to  the  special  needs  of  the  child  and  not  the 
need  of  the  parent  for  day  care  for  employment  purposes.  The  Com- 
mittee points  out,  in  addition,  that  any  child  day  care  service  provided 
with  title  IV-B  funds  would  have  to  meet  the  same  requirements  for 
such  care  as  are  provided  under  the  title  XX  social  services  program. 

To  prevent  the  substitution  of  new  Federal  funds  for  existing  State 
expenditures,  the  bill  would  prohibit  States  from  spending  less  for 
child  welfare  services  under  title  IV-B  and  under  title  XX  (exclud- 
ing employment-related  day  care,  adoption  assistance  payments, 
and  foster  care  maintenance  payments)  than  the  total  amount  of 
State  expenditures  for  such  services  in  1979. 

Required  foster  care  protections,  procedures,  and  services 

The  bill  establishes  a  comprehensive  set  of  child  welfare  services, 
procedures  and  safeguards  which  when  fully  implemented  would  pro- 
tect children  and  families  against  unwarrented  removal  of  children 
from  their  homes  and  inappropriate  and  unnecessarily  prolonged  foster 
care  placement.  These  protections,  procedures  and  services  would 
provide:  (1)  that  no  child  will  be  placed  in  foster  care,  except  in 
emergency  situations,  either  voluntarily  or  involuntarily,  unless 
services  aimed  at  preventing  the  need  for  placement  have  been  pro- 
vided or  refused  by  the  family;  (2)  that  no  child  will  be  involuntarily 
removed  from  his  or  her  home,  except  on  a  short-term  basis  in  emer- 
gency situations,  unless  there  has  been  a  judicial  determination  that 
the  child  should  be  removed;  (3)  that  no  child  will  be  placed  in  foster 
care  by  the  voluntary  action  of  his  or  her  parents  unless  a  'Voluntary 
placement  agreement"  has  been  signed  by  parents  and  agency;  (4) 
that  a  child  who  has  been  removed  from  his  or  her  home  will  be  placed 
in  the  least  restrictive  family-like  setting  in  which  any  special  needs 
may  be  met,  within  reasonable  proximity  to  his  or  her  family  and  with 
relatives  where  appropriate;  (5)  that  reunification  services  are  made 
available  to  the  child  and  his  or  her  parents  after  removal  from  the 
home;  (6)  that  there  will  be  a  written  individualized  case  plan  devel- 
oped for  each  child  placed  in  foster  care,  and  a  system  of  case  review 
that  assures  that  each  child  receives  a  case  review  at  least  every  six 
months;  (7)  that  there  be  a  dispositional  hearing  by  a  court  or  court 
appointed  administrative  body  within  18  months  of  the  child's  place- 
ment; and  (8)  that  a  fair  hearing  be  provided  for  any  parent,  foster 
parent,  guardian  or  child  who  believes  he  or  she  has  been  aggrieved 
by  any  governmental  action  taken  under  this  section. 

In  order  for  a  State  to  be  eligible  to  receive  on  a  permanent  basis  its 
second  allotment  funds,  or,  in  other  words,  to  maintain  eligibility  for 
its  full  share  of  the  $266  million  in  child  welfare  service  funds,  the 
Secretary  of  HEW  would  have  to  determine  that  the  State  has  in 
operation  all  the  protections,  procedures  and  services  listed  above. 


46 


The  purpose  of  this  provision  is  to  require  States  to  make  critically 
needed  improvements  in  their  foster  care  programs.  The  required 
foster  care  safeguards,  procedures  and  services  are  intended  to  provide 
children  and  families  with  improved  protection  against  unwarranted 
removal  of  children  from  their  homes  and  added  protection  against 
inappropriate  and  unnecessarily  prolonged  foster  care  placement. 
The  major  objectives  of  this  provision  are  to  establish  the  placement 
and  review  procedures  and  services  that  will  prevent  children  from 
''getting  lost"  within  the  foster  care  system,  and  promote  the  per- 
manent placement  of  children  with  families. 

Although  foster  care  placements  are  intended  to  be  temporary, 
children  tend  to  remain  in  placement  for  long  periods  of  time  and 
may  change  foster  homes  two  or  three  times.  According  to  the  National 
Study  of  Social  Services  to  Children  and  Their  Families,  conducted  in 
1977  for  the  Department  of  Health,  Education  and  Welfare,  all 
children  in  foster  care  had  spent  a  median  of  two  and  one-half  years 
in  foster  care.  The  study  found  that  48  percent  of  all  children  in 
foster  care  had  been  in  placement  for  more  than  two  years.  More 
detailed  findings  of  the  study  on  the  length  of  time  children  had  been 
in  foster  care  are  as  follows : 


Years 

Number  of 
children 

Percentage 

Total  over  2  years  

  238, 401 

48.0 

2  to  3  

  83, 836 

16.7 

4  to  5  

  48, 951 

9.8 

6  to  8  

  33, 371 

6.7 

8  or  more    

  72, 243 

14.4 

It  will  be  necessary  for  HEW  to  assess  the  States'  'laws,  regulations, 
standards,  practices  and  procedures"  to  determine  that  the  foster  care 
protections  required  by  this  section  are  operational  in  the  State.  This 
assessment  should  not  be  restricted  to  the  evaluation  of  a  written 
statement  of  intent  by  the  State  or  a  review  of  completed  forms  or 
individual  service  plans  contained  in  a  State's  files.  The  determination 
will  have  to  be  made  in  order  for  a  State  to  receive  its  full  share  of  the 
$266  million  in  Federal  title  IV-B  funds.  This  determination  will  also 
have  to  be  made  before  a  State  could  receive  Federal  matching  funds 
for  AFDC  children  who  are  voluntarily  placed  in  foster  care  without  a 
judicial  determination,  as  provided  under  Section  301  of  this  bill. 

The  foster  care  protections  that  a  State  must  have  in  place  in  order 
to  be  eligible  to  receive  its  full  title  IV-B  entitlement,  under  the  allot- 
ment procedures  set  out  in  the  bill,  are  discussed  more  fully  below. 

A.   PREVENTIVE  SERVICES  REQUIREMENT 

In  order  to  protect  children  from  being  unnecessarily  removed  from 
their  homes  and  placed  in  foster  care,  the  amendments  would  require 
(as  a  condition  of  full  title  IV-B  funding  on  a  continuing  basis,  as 
described  above)  that  preventive  services  must  first  be  made  available 
to  the  child  and  the  family.  These  services  may  include,  for  example, 
homemaker  services,  day  care,  twenty-four  hour  crisis  intervention. 
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emergency  caretaker  services,  emergency  temporary'  shelters  and  group 
homes  for  adolescents,  and  emergency  counseling. 

Under  the  bill.  States  would  have  to  have  in  effect  such  laws,  regu- 
lations, standards,  practices  and  procedures,  approved  by  the  Secre- 
tary, as  are  necessary  and  appropriate  to  assure  that  no  child  will  be 
placed  in  foster  care  unless  the  child  and  his  family  have  been  provided 
adequate  preventive  services  designed  to  avoid  out-of-home  place- 
ments. However,  the  Committee  recognizes  that  the  preventive  services 
requirement  would  be  inappropriate  in  certain  specific  circumstances. 
This  would  be  the  case  where  the  home  situation  presents  a  substantial 
and  immediate  danger  to  a  child  which  would  not  be  mitigated  by  the 
provision  of  preventive  services.  In  this  case  the  amendments  would 
allow  placement  without  prior  provision  or  offering  of  preventive 
services,  regardless  of  whether  there  had  been  a  judicial  determination. 
In  addition,  when  there  has  been  a  court  determination  that  a  child 
has  committed  a  delinquent  offense  (considered  for  purposes  of  this 
legislation  as  an  offense  which  would  be  a  criminal  offense  if  the  child 
were  an  adult),  the  preventive  services  requirement  would  not  apply. 

The  Committee  recognizes  that  the  entire  array  of  possible  preven- 
tive services  are  not  appropriate  in  all  situations.  The  decision  as  to  the 
appropriateness  of  specific  services  in  specific  situations  will  have  to  be 
made  by  the  administering  agency  having  immediate  responsibility 
for  the  care  of  the  child. 

B.   INVOLUXTARY  PLACEMENT 

The  bill  would  prohibit  the  involuntary  removal  of  a  child  from  a 
home  shared  with  a  parent  and  placed  in  foster  care,  unless  there  has 
been  a  judicial  determination  that:  (1)  the  situation  in  the  home 
presents  a  substantial  and  immediate  danger  to  the  child  which  would 
not  be  mitigated  by  the  provision  of  preventive  services;  (2)  the  child 
is  dependent,  neglected,  or  in  need  of  supervision  or  has  committed 
a  status  offense,  and  preventive  services  have  been  provided  but  have 
failed  to  alleviate  the  crisis  or  have  been  refused  by  the  family,  or 
every  reasonable  effort  has  been  made  to  provide  such  services;  or, 
(3)  the  child  has  committed  a  delinquent  offense.  However,  the  bill 
would  allow  placement  in  foster  care  on  a  short-term  emergency 
basis  without  a  judicial  determination  in  the  case  of:  (1)  a  situation 
in  the  home  which  presents  a  substantial  and  immediate  danger  to 
the  child  which  would  not  be  mitigated  by  the  provision  of  preventive 
services;  (2)  an  alleged  delinquent;  or,  (3)  an  alleged  status  offender. 
State  laws  dealing  with  abuse,  dependency  or  neglect  vary  with  regard 
to  the  conditions  under  which  children  may  be  removed  from  their 
liome  on  an  emergency  basis.  However,  most  States  which  address 
the  issue  require  that  a  petition  be  filed  with  a  court  within  24  to  72 
hours.  The  Committee  believes  that  any  extension  of  this  emergency 
exception  beyond  72  hours  can  only  be  justified  in  very  unusual 
circumstances. 

C.   VOLUNTARY  PLACEMENT 

The  bill  would  provide  for  the  voluntary  placement  of  a  child  in 
foster  care  by  the  parent  only  if  a  wTitten  voluntary  placement  agree- 
ment has  been  developed  and  approved  by  the  placement  agency  and 
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the  parents.  A  voluntary  placement  agreement  is  defined  in  the  bill 
as  a  written  agreement,  binding  on  the  parties  to  the  agreement, 
between  the  agency  and  the  parents  or  guardians  of  a  minor  child, 
which  specifies,  at  a  minimum,  the  legal  status  of  the  child  and  the 
rights  and  obligations  of  the  parents,  the  child,  and  the  agency  while 
the  child  is  in  placement. 

D.   PLACEMENT  OF  CHILDREN  IN  FOSTER  CARE 

In  those  cases  where  preventive  services  cannot  alleviate  the  need 
for  placement,  the  Committee  bill  provides  that  a  child  be  placed 
in  the  least  restrictive  setting  in  which  his  special  needs,  if  any,  may 
be  met;  with  relatives,  if  appropriate;  and  within  reasonable  proximity 
to  his  natural  family,  taking  into  account  his  special  needs. 

Children  who  enter  care  are  too  often  inappropriately  placed  in 
institutions  when  their  needs  could  better  be  met  in  less  restrictive 
settings,  including  foster  family  homes  and  group  homes.  The  Com- 
mittee recognizes  that,  in  order  to  appropriately  meet  the  needs  of 
children,  different  types  of  foster  care  placements  must  be  established 
which  provide  a  range  of  services  designed  to  meet  the  needs  of  the 
children  in  care.  A  continuum  of  placements  ranging  from  least  re- 
strictive to  most  restrictive  would  include  at  a  minimum  the  follow- 
ing: foster  family  homes;  group  homes  and  community  residences; 
residential  treatment  centers  and  child  care  institutions. 

It  is  expected  that  some  of  the  additional  funds  provided  to  States 
under  Title  IV-B  will  be  used  where  needed  to  develop  those  foster 
care  placement  settings,  such  as  foster  family  homes,  which  will  bring 
States  into  compliance  with  the  requirement  that  a  child  be  placed 
in  the  least  restrictive  setting  in  which  his  or  her  needs  may  be  met. 
HEW's  joint  efforts  with  a  State  to  develop  the  Title  IV-B  State  plan 
should  take  into  account  both  Federal  and  State  evaluation  of  the 
resources  in  the  State  for  least  restrictive  placement. 

State  development  of  less  restrictive  placements  should  take  into 
account  that  the  special  needs  of  mentally  and  physically  handicapped 
children  and  emotionally  disturbed  children  can  often  be  met  in 
foster  family  homes  if  the  foster  parents  are  capable,  by  virtue  of 
special  training  or  experience,  of  providing  the  needed  services. 
Title  IV-B  funds  can  be  used,  under  the  same  limitations  and  restric- 
tions as  in  Title  XX  law  and  regulations,  to  train  and  compensate 
foster  parents  for  those  special  services  which  they  provide  beyond 
room,  board,  care,  and  supervision  which  constitute  basic  foster  care. 
In  providing  special  needs  services,  the  child  welfare  agency  may  need 
to  develop  appropriate  agreements  and  arrangements  with  other 
agencies  that  have  specific  professional  expertise  in  serving  such 
children  for  the  development  of  the  case  plan,  training  of  foster  care 
providers,  and  providing  or  supervising  the  provision  of  special 
services. 

A  child's  chances  of  being  reunited  with  his  family  are  usually 
reduced  when  he  is  placed  at  great  distances  from  his  family  and  home 
community.  Studies  have  shown  that  parent-child  contact  is  often 
the  only  significant  indicator  of  the  potential  for  a  child's  being  re- 
turned home  once  in  care.  Yet,  many  children  are  placed  in  distant 
placements  which  effectively  preclude  the  child  from  maintaining 
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communication,  or,  in  many  instances,  any  relationship  with  his 
family.  The  bill  would  require  that  children  in  foster  care  be  placed 
within  reasonable  proximity  to  their  families,  taking  into  account 
any  special  needs  they  may  have.  The  Committee  intends  that  children 
ordinarily  be  placed  in  or  very  near  their  home  communities. 

The  bill  requires  that  a  child  be  placed  with  relatives,  if  appro- 
priate and  reasonably  possible.  Consideration  should  be  given  to 
whether  a  child  might  have  relatives  who  would  be  available  as 
foster  parents,  since  relatives  may  serve  as  foster  parents  under  the 
Federally  reimbursed  foster  care  program.  Placement  with  relatives 
could  help  enhance  the  possibility  that  a  child  will  ultimately  be 
able  to  return  home  and  would  allow  some  continuity  for  the  child 
during  the  period  of  separation. 

E.  FAMILY  REUNIFICATION  SERVICES 

Too  often  children  are  placed  in  foster  care  indefinitely  without 
an  aggressive  effort  to  provide  services  to  reunite  them  with  their 
families.  The  bill  would  require  that  family  reunification  services 
be  made  available  to  children  in  foster  care  and  their  families  to 
alleviate  the  conditions  necessitating  placement  and  to  enable  the 
child  to  return  home  as  quickly  as  possible.  The  Committee  believes 
that  family  reunification  services  should  include  a  range  of  services 
designed  to  enable  the  child  to  return  and  remain  at  home.  Such 
services  could  include  transportation  services,  family  and  individual 
therapy,  psychiatric  counseling,  homemaker  and  housekeeper  services, 
day  care,  consumer  education,  respite  care,  information  and  referral 
services,  and  various  transition  and  follow-up  services. 

F.  REQUIREMENTS  FOR  AN  INDIVIDUALIZED  CASE  PLAN,  REVIEW  OF 
EACH  CASE  PLAN  EVERY  SIX  MONTHS  AND  A  DISPOSITIONAL  HEARING 
NO  LATER  THAN  18  MONTHS  AFTER  PLACEMENT 

The  Committee  has  included  in  the  bill  the  requirement  that  there 
be  a  written  individualized  case  plan  for  each  child  in  foster  care  and 
that  there  be  a  case  review  system  under  which  each  child  receives  a 
review  of  his  case  at  least  once  every  six  months. 

Under  the  bill,  the  case  plan  must  be  a  written  document  which 
includes  at  least  the  following  information:  a  description  of  the  type 
of  home  or  institution  in  which  the  child  is  to  be  placed,  including  a 
discussion  of  the  appropriateness  of  the  placement  and  (if  the  child 
was  removed  as  a  result  of  a  judicial  determination)  how  the  agency 
which  is  responsible  for  the  child  proposes  to  comply  with  any  require- 
ments set  as  a  result  of  the  judicial  determination;  and  a  plan  of  serv- 
ices that  will  be  provided  to  the  family,  child  and  caretaker  in  order 
to  improve  the  conditions  in  the  home,  facilitate  return  of  the  child 
or  the  permanent  placement  of  the  child,  and  address  the  needs  of  the 
child  while  in  foster  care,  including  a  discussion  of  the  appropriateness 
of  the  services  that  have  been  provided  to  the  child  under  the  plan. 

The  case  review  provided  in  the  Committee  bill  must  be  a  review 
by  a  court  of  competent  jurisdiction  or  an  administrative  review  which, 
at  a  minimum,  verifies  that  the  child  has  a  case  plan,  and  determines 
the  continuing  appropriateness  or  need  for  modification  of  the  case 
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plan  and  the  extent  of  compliance  with  the  case  plan;  evaluates  the 
continuing  necessity  for  and  appropriateness  of  the  placement  and  the 
progress  made  toward  eliminating  the  need  for  placement  in  foster 
care;  and  sets  a  date  by  which  it  is  expected  that  the  child  can  be 
returned  home,  freed  for  adoption,  or  otherwise  permanently  placed. 
If  the  review  is  an  administrative  review,  it  must  be  impartial,  open  to 
the  participation  of  the  parents  and  caretakers  of  the  child,  and  be 
conducted  by  a  panel  of  appropriate  persons,  at  least  one  of  whom  is 
not  responsible  for  the  case  management  or  delivery  of  services  to  the 
child  or  the  parents. 

The  Committee  recognizes  that  because  ''administrative  review"  is 
a  process  established  and  conducted  by  the  State,  the  panel  of  ''appro- 
priate persons"  should  be  designated  according  to  the  laws  and  regu- 
lations and  policies  governing  such  processes  within  each  State. 

In  addition,  the  Committee  has  included  a  provision  establishing 
that  a  mandatory  dispositional  hearing  be  conducted  within  eighteen 
months  of  the  original  placement  of  the  child  in  foster  care.  This 
hearing  must  be  held  in  a  family  or  juvenile  court  or  other  court  of 
competent  jurisdiction,  or  by  an  administrative  body  appointed  by  a 
court.  The  Committee  is  aware  that  many  children,  because  of  the 
inadequacies  of  current  review  procedures,  and  lack  of  family  reunifi- 
cation services,  become  "lost"  in  foster  care,  and  continue  to  remain 
in  care  unnecessarily  at  great  cost  to  the  government,  themselves  and 
their  families.  The  purpose  of  this  dispositional  review  is  to  identify 
children  who  have  been  in  placement  a  substantial  period  of  time  and 
to  assess  the  appropriateness  of  their  placement.  The  review  must 
determine  whether  the  child  should  be  returned  to  his  or  her  home; 
whether  the  child  requires  continued  placement  for  a  specified  period 
not  to  exceed  six  months,  except  where  the  court  or  administrative 
body  determines  there  are  special  circumstances  which  prevent  imme- 
diate return  to  a  parent;  whether  the  child  should  be  placed  with  a 
legal  guardian;  whether  proceedings  should  be  initiated  to  terminate 
parents'  custody  rights  so  the  child  can  be  free  for  adoption ;  or  whether 
a  child  should  be  placed  in  permanent  long-term  foster  care  placement 
because  the  child  cannot  or  should  not  be  returned  home  or  placed  in 
an  adoptive  home. 

Studies  have  shown  that  most  children  who  remain  in  foster  care 
for  more  than  eighteen  months  are  likely  to  remain  in  such  placement 
until  majority,  regardless  of  whether  such  continued  placement  is 
the  most  desirable  option  for  the  particular  child.  The  Committee  is 
concerned  that  foster  care  in  these  cases  becomes  a  long-term  holding 
situation  rather  than  a  short-term  program  as  it  was  originally  con- 
ceived. Long-term  foster  care  should  be  regarded  as  an  option  only 
when  neither  a  return  to  the  family  nor  adoption  is  possible. 

G.  FAIR  HEARING  PROCEDURS 

The  bill  would  provide  a  fair  hearing  procedure  whereby  any  parent, 
guardian,  foster  parent  or  child  who  believes  that  he  or  she  has  been 
aggrieved  by  any  governmental  action  under  the  foster  care  protec- 
tion provisions  will  be  afforded  a  fair  hearing  before  an  impartial 
hearing  officer  who  has  not  been  involved  in  the  care  and  supervision 
of  the  child.  Each  individual  involved  must  be  given  notice  of  the 
hearing  and  be  allowed  to  participate. 


51 


The  Committee  intends  that  fair  hearings  be  held  and  disposed  of 
promptly.  In  scheduling  hearings,  the  Committee  believes  that 
reasonable  attempts  must  be  made  to  conduct  such  proceedings  at  a 
time  and  place  which  is  convenient  to  all  of  the  parties  involved. 

TITLE  III— FOSTER  CARE  AND  ADOPTION  ASSISTANCE 

General  Discussion 

Section  408  of  the  Social  Security  Act  requires  all  States  to  provide 
foster  care  as  a  component  of  the  State's  AFDC  program.  Under 
the  AFDC  foster  care  (AFDC-FC)  program,  Federal  matching  funds 
are  available  on  an  open-ended  entitlement  basis  for  children  who 
meet  the  eligibility  requirements  specified  in  Federal  law.  Eligibility 
is  limited  by  the  requirement  that  the  child:  (1)  was  either  receiving 
AFDC,  was  eligible  to  receive  AFDC,  or  lived  with  a  specified  relative 
and  received  or  would  have  been  eligible  to  receive  Af  DC  within  the 
preceding  six  months;  and  (2)  was  removed  from  the  home  as  a 
result  of  a  judicial  determination  that  continuance  in  the  home  would 
be  contrary  to  his  or  her  welfare  for  any  reason.  Present  law  requires 
that  an  individual  plan  be  developed  for  each  child  in  foster  care  to 
assure  that  he  or  she  receives  proper  care  and  that  services  to  improve 
the  home  conditions  or  make  possible  placement  with  a  relative  are 
provided.  The  need  for  foster  care  must  be  reviewed  periodically. 

The  Committee  bill  broadens  the  definition  of  children  eligible  for 
foster  care  to  include  needy  children  who  are  voluntarily  removed 
from  their  homes  and  placed  in  foster  care  by  their  parents  or 
guardians. 

Section  301. — Federal  payments  jor  children  voluntarily  placed  in 
foster  care 

Section  301  of  the  Committee  bill  would  allow  Federal  matching 
for  foster  care  in  the  case  of  an  AFDC  child  removed  from  his  or  her 
home  without  the  judicial  determination  required  under  present 
law.  However,  the  removal  would  have  to  be  voluntary  and  at  the 
specific  written  request  of  the  parents  or  legal  guardian.  Federal 
AFDC  foster  care  funds  would  be  available  for  foster  care  payments 
for  an  AFDC-eligible  child  who  had  been  removed  from  his  or  her 
home  pursuant  to  a  voluntary  placement  agreement  after  the  Secre- 
tary had  determined  that  a  State  had  in  place  the  protections,  pro- 
cedures, and  services  required  under  section  424  of  the  Social  Security 
Act,  as  amended  by  this  bill. 

The  requirements  imposed  on  States  by  section  424,  as  amended  by 
section  201  of  this  bill,  include  the  following: 

No  child  will  be  placed  in  foster  care,  except  in  emergency 
situations,  either  voluntarily  or  involuntarily  unless  services 
aimed  at  preventing  the  need  for  placement  have  been  provided 
or  refused  by  the  family; 

No  child  will  be  involuntarily  removed  from  his  home,  except 
on  a  short-term  basis  in  emergency  situations,  unless  there  has 
been  a  judicial  determination  that  the  child  should  be  removed; 

No  child  will  be  placed  in  foster  care  by  the  voluntary  action 
of  his  or  her  parents  unless  a  ''voluntary  placement  agreement" 
has  been  signed  by  parents  and  agency; 
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A  child  who  has  been  removed  from  his  or  her  home  will  be 
placed  in  the  least  restrictive  family-like  setting  in  which  any 
special  needs  may  be  met,  within  reasonable  proximity  to  his 
or  her  family,  and  with  relatives  where  appropriate; 

Reunification  services  are  made  available  to  the  child  and  the 
parents  after  removal  from  the  home ; 

There  will  be  a  written  individualized  case  plan  developed  for 
each  child  placed  in  foster  care,  an  administrative  review  of  each 
case  plan  at  least  every  six  months,  and  a  dispositional  hearing 
by  a  court  or  a  court  appointed  administrative  body  within  18 
months  of  the  child's  placement;  and 

A  fair  hearing  will  be  provided  for  any  parent,  foster  parent, 
guardian  or  child  who  believes  he  or  she  has  been  aggrieved  by 
any  governmental  action  taken  under  section  424. 
The  Committee  believes  these  protections  are  necessary  because  of 
deficiencies  in  the  current  State  child  welfare  and  foster  care  programs. 
They  are  intended  to  provide  children  and  families  with  improved 
protection  against  unwarranted  removal  of  children  from  their  homes 
and  added  protection  against  inappropriate  and  unnecessarily  pro- 
longed foster  care  placement. 

Testimony  received  by  the  Committee  recommended  that  the 
judicial  determination  requirement  in  the  present  IV-A  foster  care 
program  be  waived  if  the  child  is  removed  from  his  or  her  home  and 
placed  in  foster  care  at  the  request  of  the  parent.  It  was  argued  that, 
in  the  case  of  a  voluntary  request  for  placement,  judicial  determination 
can  sometimes  be  inappropriate  and  detrimental.  The  Committee  was 
informed  that  unnecessary  court  proceedings  place  stress  on  the  family 
and  may  result  in  a  traumatic  experience  for  the  child.  However, 
because  at  the  present  time  there  must  be  judicail  determination  in 
order  to  qualify  for  Federal  foster  care  matching  funds  under  IV-A, 
there  is  a  strong  financial  incentive  to  take  all  voluntary  cases  to  court 
for  the  sole  purpose  of  qualifying  for  Federal  funds.  According  to  the 
testimony,  many  States  are  now  sending  all  their  AFDC  eligible 
children  through  an  essentially  pro  jorma  court  proceeding  in  order  to 
maximize  Federal  funds  needed  to  meet  the  growing  costs  of  foster 
care.  Witnesses  claimed  that  this  was  wasting  the  time  of  the  court 
and  the  caseworker,  and  ncreasing  the  total  cost  of  foster  care 

Based  on  this  testimony,  and  with  the  new  foster  care  protections 
required  under  this  bill,  the  Committee  believes  that  it  is  appropriate 
to  waive  the  judicial  determination  requirement  in  those  cases  where 
the  AFDC  child  is  removed  from  his  or  her  home  and  placed  in  foster 
care  voluntarily  and  at  the  specific  written  request  of  the  parents  or 
legal  guardian.  In  order  to  provide  necessary  protections  for  the  family 
and  the  child  placed  in  foster  care  on  a  voluntary  request  basis. 
Federal  matching  funds  would  not  be  available  for  an  AFDC  child 
removed  from  his  or  her  home  without  the  judicial  determination 
required  under  Section  408  until  the  Stat_e  had  implemented  the 
foster  care  protections  required  under  Section  424,  as  amended  by 
this  bill.  A  court  determination  would  still  be  necessary  to  remove  a 
child  where  there  was  no  specific  written  request  from  the  parent. 

The  Committee  was  informed  that  there  are  AFDC-eligible  children 
in  foster  care  who  have  been  placed  voluntarily,  without  a  judicial 
determination.  These  children  are  not  receiving  Federal  matching 
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funds  under  the  IV-A  foster  care  program.  Section  301  of  this  bill 
amends  the  present  foster  care  provision  to  allow  an  AFDC-eligible 
child  who  was  removed  from  his  or  her  home  without  a  judicial 
determination  prior  to  the  date  of  enactment  to  become  eligible  for 
Federal  AFDC  matching  funds  for  future  foster  care  payments  and 
adoption  assistanc3  payments  provided  by  this  bill  (1)  after  the 
state  had  implemented  all  the  foster  care  safe  guards,  procedures 
and  services,  except  for  the  preplacement  preventive  services  (section 
424  (c)  (1)),  required  under  section  424,  and  (2)  after  a  written  in- 
dividualized case  plan  had  been  prepared  for  the  child  and  reviewed  in 
accordance  with  the  requirements  of  Section  408  (e)  (2),  as  amended 
by  this  bill. 

It  is  the  Committee's  belief  that  AFDC-eligible  children  who  are 
now  in  foster  care  as  a  result  of  voluntary  placement  should,  under 
certain  conditions,  be  eligible  for  Federal  reimbursement  and,  most 
important,  that  the  protections  and  procedures  contained  in  this 
legislation  should  apply  to  these  children.  Before  Federal  matching 
funds  become  available  to  children  who  have  been  voluntarily  placed 
in  foster  care  without  judicial  determination,  the  State  must  develop 
a  wTitten  individualized  case  plan  for  each  child,  and  the  plan  must 
be  reviewed  by  an  experienced,  objective  person  not  directly  involved 
in  the  provision  of  services  to  the  family.  Such  person  should  be 
designated  by  the  State  or  local  government  administrating  agency 
most  directly  responsible  for  the  child.  The  review  may  be  conducted 
by  a  court  of  competent  jurisdiction.  The  bill  specifies  that  the  re- 
viewer must  comply  with  the  following  procedure  and  include  in  the 
witten  report  the  following  information: 

The  reviewer  must  determine  the  extent  of  progress  which 
has  been  made  toward  alleviating  or  mitigating  the  causes 
necessitating  placement,  and  project  a  likely  date  by  which  the 
child  may  be  returned  to  the  home  of  his  or  her  biological  parent 
or  parents. 

The  reviewer  must  insure  the  compliance  by  all  parties  with 
the  requirements  of  the  case  plan  and  voluntary  placement  agree- 
ment, where  such  an  agreement  has  been  executed,  and  modify 
those  documents  where  necessary; 

I'he  review  must  be  conducted  no  less  than  two  weeks  after 
the  parent  and  the  child  have  been  notified  in  ^\Titing  of  the 
review,  advised  of  the  status  of  the  case  and  agency  recommenda- 
tions, and  provided  the  opportunity  to  appear  by  or  with  repre- 
sentation of  their  choice; 

The  review  must  result  in  written  findings  and  conclusions  and, 
if  necessary,  modifications  in  the  case  plan  which  shall  specify 
the  obligations  and  duties  of  all  the  parties  during  the  continued 
period  of  placement,  a  copy  of  which  must  be  provided  to  the 
agency  and  to  the  child's  biological  parent  and  guardian,  foster 
parents,  or  any  other  party  having  responsibility  for  the  mainte- 
nance of  the  child; 
The  review  requirements  specified  in  this  section  are  intended  to  be 
the  minimum  requirements.  Where  the  State  has  performed  a  review 
under  its  own  procedures  prior  to  the  time  this  bill  becomes  effective, 
that  review  will  suflfice  if  it  is  equivalent  to  or  more  comprehensive 
than  the  review  required  under  this  section  of  the  biU; 
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Federal  payment  for  foster  home  care  of  dependent  children  in  certain 
pu hlic  instit uiion  s 

The  bill  expands  the  definition  of  the  type  of  child  care  institutions 
eligible  to  receive  Federal  foster  care  matching  funds  on  behalf  of 
eligible  foster  care  children  to  include  public  institutions  or  group 
homes  which  care  for  25  or  fewer  children.  Under  present  law,  Federal 
IV-A  matching  funds  for  foster  care  are  provided  only  for  children  in 
nonprofit  private  institutions. 

The  purpose  of  this  amendment  is  to  provide  an  additional  option 
for  the  States  as  they  develop  a  broader  range  of  foster  care  settings. 
Authorizing  AFDC  foster  care  payments  in  such  settings  will  require 
more  diligent  efforts  by  HEW  and  the  States  to  insure  that  a  child 
is  placed  in  the  least  restrictive  setting  where  his  needs  can  best  be 
met  and  which  resembles  as  closely  as  possible  a  family  setting. 

The  amendment  would  continue  to  disallow  foster  care  payments 
for  children  placed  in  large  public  institutions  even  though  a  wing  of 
the  institution,  a  dormitory,  or  a  cottage  on  the  grounds  of  the  institu- 
tion may  have  25  or  fewer  residents.  The  intent  of  this  provision  is  to 
encourage  the  placement  of  children  in  community-based  facilities 
whenever  it  is  appropriate  to  the  special  needs  of  the  children  involved. 

The  additional  facilities  in  which  children  may  be  placed  under  this 
bill  include  facilities  operated  by  public  agencies  which  house  25  or 
fewer  children  and  are  variously  defined  b}^  the  States  to  include 
group  homes,  group  residences,  group  facilities  or  residential  treatment 
facilities.  Foster  care  pa^Tnents  would  not  be  available  for  children 
placed  in  detention  facilities,  forestry  camps,  training  schools  and  other 
public  facilities  operated  primarily  to  accommodate  delinquent 
children.  Concern  was  expressed  during  committee  hearings  about  the 
proposed  maximum  size  of  25  for  such  public  foster  homes  as  exceeding 
the  generall}'  recognized  standards  for  a  foster  group  home.  The  num- 
ber 25  is  intended  to  be  a  maximum  and  is  not  intended  to  convey  a 
preference  of  the  Committee  for  facilities  of  that  size.  It  is  the  intent 
of  the  Committee  that  the  quality  of  care  and  services  provided  in 
public  institutions  be  comparable  to  that  provided  in  private  non- 
profit institutions. 

Section  302. — Adoption  Assistance  Payments  under  the  Aid  to  Families 
with  Dependent  Children  Program 

Section  302  of  the  bill  requires  States  to  include  an  adoption 
assistance  program  as  part  of  their  Aid  to  Families  with  Dependent 
Children  (AFDC)  program.  Under  current  law.  Federal  AFDC 
matching  funds  are  not  available  for  adoption  assistance.  The  assist- 
ance authorized  by  this  section  could  be  provided  on  behalf  of  an 
AFDC  foster  care-eligible  child  or  an  SSI-eligible  child  who  has  been 
determined  by  the  State  to  have  "special  needs."  Federal  matching 
funds  for  adoption  assistance  payments  for  both  AFDC  and  SSI- 
eligible  children  would  be  paid  from  Federal  AFDC  funds. 

"Special  needs"  would  exist  when  the  State  has  determined  (1)  that 
the  child  cannot  or  should  not  be  returned  to  his  own  home;  (2)  that 
there  is  a  specifi.ed  condition  (such  as  age;  physical,  mental,  emotional, 
or  medical  handicap;  or  membership  in  a  minority  or  sibling  group) 
because  of  which  it  is  reasonable  to  conclude  the  child  cannot  be 
placed  without  assistance;  and  (3)  except  where  it  would  be  against 


55 


the  best  interest  of  the  child,  efforts  have  been  made  to  place  the  child 
without  providing  adoption  assistance  payments. 

The  Department  of  Health,  Education,  and  Welfare  estimates  that 
there  are  between  90,000  and  100,000  children  currently  in  the  AFDC 
foster  care  system  who  are  legally  eligible  for  adoption.  Approximately 
8,000  to  10,000  of  those  children  are  eligible  for  adoption  assistance 
because  of  special  needs. 

From  a  recent  unpublished  study  of  the  characteristics  of  disabled 
children  receiving  benefits  under  the  Supplemental  Security  Income 
(SSI)  program,  the  Department  of  Health,  Education,  and  Welfare 
estimates  that  25,000  of  the  children  receiving  SSI  are  living  in  some 
form  of  ^'special  living  arrangement."  This  means  that  the  children 
are  living  away  from  their  parents,  but  are  not  in  a  medicaid  institu- 
tion. Approximately  5,000  of  these  children  living  away  from  their 
parents  are  eligible  for  adoption.  The  average  length  of  time  that  these 
children  have  lived  away  from  their  parents  is  years.  Their  average 
age  is  12)^  years.  Approximately  60  percent  are  retarded  or  have  some 
form  of  mental  disability;  71  percent  are  white,  23  percent  black. 
HEW  also  discovered  that  about  30  percent  of  the  children  in  "special 
living  arrangements"  receive  a  State-financed  foster  care  payment  in 
addition  to  their  SSI  payment.  Also,  30  percent  receive  some  social 
security  payments. 

The  amount  of  the  adoption  assistance  payments,  if  any,  would  be 
determined  by  agreement  between  the  adoptive  parents  and  the  ad- 
ministering agency,  taking  into  consideration  the  economic  circum- 
stances of  the  adopting  parents  and  the  needs  of  the  child.  The  amount 
would  be  subject  to  periodic  adjustment  in  accordance  w^ith  any 
changes  in  those  circumstances.  The  amount  of  the  payment  could 
not  exceed  the  amount  that  would  have  been  paid  for  foster  care  for 
such  a  child  in  a  foster  family  home  in  the  State.  However,  it  could 
initially  include  an  amount  to  cover  the  non-recurriug  expenses 
associated  with  the  adoption  of  the  child. 

Children  for  whom  adoption  assistance  payments  are  made  would 
be  eligible  for  Medicaid  on  the  same  basis  as  AFDC  children  and 
AFDC  foster  care  children. 

Adoption  assistance  payments  could  continue  until  the  child  reaches 
age  18.  In  the  case  of  a  child  with  a  physical  or  mental  handicap,  the 
State  could  continue  assistance  until  age  21.  It  would  cease  before 
the  child  reaches  age  18  (or  21)  if  the  State  determined  that  the 
child  was  no  longer  receiving  any  support  from  the  parents. 

Many  children  who  are  removed  from  their  homes  and  placed  in 
foster  care  are  never  able  to  return  to  their  homes.  It  is  the  position 
of  the  Committee  that,  if  the  responsible  agencies  are  working  in  the 
best  interest  of  foster  care  children,  it  is  the  duty  of  the  agency  to 
provide  a  permanant  home  for  these  children,  either  through  place- 
ment in  adoptive  homes  or,  when  adoption  is  not  feasible,  in  a  perma- 
nent family  foster  care  situation.  Serious  difficulties  arise  in  trying 
to  permanently  place  children  who  have  special  needs.  These  children 
include  not  only  handicapped  children,  but  also  children  who  are  con- 
sidered hard  to  place  because  of  their  race,  ethnic  background,  or 
because  they  are  part  of  a  large  sibling  group.  Attempts  to  place 
them  in  adoptive  homes  without  a  subsidy  have  often  failed  because 
many  families  cannot  afford  the  expense  required  to  adequately  meet 
the  special  medical  or  other  needs  of  these  children. 
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The  primary  objective  of  this  legislation  is  to  promote  reforms  in 
State  foster  care  and  child  welfare  services  programs  that  will  signifi- 
cantly increase  the  number  of  children  placed  in  permanent  homes. 
These  reforms  would  not  be  complete  without  the  provision  of  adop- 
tion assistance.  Children  with  certain  special  needs  such  as  a  physical 
or  mental  handicaps,  are  often  the  children  most  likely  to  be  placed 
in  foster  care,  many  times  as  a  result  of  problems  in  the  home  related 
to  the  ability  of  other  family  members  to  cope  with  their  needs.  These 
children  also  are  the  ones  most  likely  to  remain  in  foster  care  in  the 
absence  of  adoption  assistance  primarily  because  of  the  cost  asso- 
ciated with  their  needs.  For  the  25,000  SSI  children  living  in  some 
form  of  special  living  arrangement  away  from  their  parents,  the  fol- 
lowing reasons  were  given  for  their  out  of  home  placements : 

Parent  felt  emotionally  incapable  of  caring  for  the  children: 
49  percent; 

Parent  did  not  want  child:  17  percent; 

Parent  ill  or  disabled:  11  percent; 

Other:  12  percent. 
The  Committee  has  received  testimony  documenting  the  benefits 
of  an  adoption  assistance  program,  both  in  terms  of  providing  a 
permanent  home  and  family  for  children  currently  in  foster  care  and 
in  terms  of  dollar  savings  in  the  AFDC  foster  care  program.  On  the 
basis  of  this  and  other  information  indicating  the  cost  effectiveness  of 
adoption  assistance  programs  currently  operating  in  the  States,  the 
Committee  believes  that  the  establishment  of  an  adoption  assistance 
program  for  children  in  AFDC  foster  care  could  result  in  cost  savings. 
The  children  who  will  receive  this  assistance  are  AFDC  children  who 
otherwise  would  most  likely  remain  in  more  expensive  foster  care 
arrangements. 

It  is  not  the  Committee's  intent  to  take  over  adoption  assistance 
programs  from  the  States  with  this  new  authority,  but  to  comple- 
ment and  allow  for  the  expansion  of  existing  State  efforts. 

The  amendments  made  by  this  section  with  respect  to  the  establish- 
ment of  adoption  assistance  programs  in  the  States  would  become 
effective  on  the  first  day  of  any  month  that  a  State  wished  to  desig- 
nate during  the  period  October  1,  1979  and  October  1,  1980,  but  shall, 
in  any  event,  be  effective  in  all  States  no  later  than  September  1,  1980. 

TITLE  IV— MISCELLANEOUS 

Section  401 . — Public  assistance  payments  to  territorial  jurisdictions 

Section  401  of  the  bill  would  make  permanent  certain  temporary 
changes  effective  during  fiscal  1979.  It  would  make  permanent  the  cur- 
rent 75  percent  Federal  matching  rate  for  public  assistance  programs 
in  Puerto  Rico,  Guam  and  the  Virgin  Islands  as  well  as  the  current 
$78  million  limit  on  the  maximum  amount  of  Federal  funding  available 
to  these  areas:  $72  million  for  Puerto  Rico,  $2.4  million  for  the  Virgin 
Islands,  and  $3.5  million  for  Guam. 

Under  the  permanent  provisions  of  the  Social  Security  Act  (section 
1108),  which  authorizes  the  funding  levels  and  matching  rates  for  pub- 
lic assistance  programs  in  these  offshore  areas,  the  Federal  matching 
rate  is  set  at  50  percent  and  the  yearly  aggregate  dollar  ceiling  is  set 
at  $26  million.  This  limit,  which  was  effective  from  fiscal  1972 
through  fiscal  1978,  covered  all  cash  assistance  payments,  administra- 
tive costs,  and  social  services  not  covered  by  title  XX. 
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Mr.  Natcher,  from  the  Committee  on  Appropriations, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  3434] 

The  Committee  on  Appropriations,  to  Avhom  was  referred  the  bill 
(H.R.  3434)  to  amend  the  Social  Security  Act  to  make  needed  im- 
provements in  the  child  welfare  and  social  services  programs,  to 
strengthen  and  improve  the  program  of  Federal  support  for  foster 
care  of  needy  and  dependent  children,  to  establish  a  program  of  Fed- 
eral support  to  encourage  adoptions  of  children  with  special  needs, 
and  for  other  purposes,  having  considered  the  same,  reports  favorably 
thereon,  but  is  concerned  with  provisions  attempting  to  make  these 
programs  "entitlements"  since  the  present  situation  in  this  area  as 
pointed  out  in  the  report  can  only  destroy  the  ability  of  the  Congress 
to  establish  ])riorities  and  control  Government  spending. 

EXPLANATION  OF  COMMITTEE  ACTION 

H.R.  3434  was  reported  from  the  Committee  on  Ways  and  Means  on 
May  10,  1979,  and  was  referred  to  the  Committee  on  Appropriations 
on  June  6,  1979  for  consideration  as  provided  in  section  401(b)  of 
Public  Law  93-344  (the  Congressional  Budget  Act  of  1974) . 

Section  401(b)  provides  that  when  an  authorizing  committee  re- 
ports a  bill  containing  entitlement  authority  and  the  entitlement  au- 
thority is  in  excess  of  the  amount  allocated  under  the  budget  resolu- 
tion, the  bill  shall  be  referred  to  the  Committee  on  Appropriations. 
The  Appropriations  Committee  then  has  15  legislative  days  in  which 
to  deal  with  the  bill.  The  committee's  authority  over  the  bill  relates 
only  to  the  cost  provisions  of  the  legislation  and  not  to  the  legislative 
policy  it  contains.  After  15  days  the  committee  is  automatically  dis- 
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charged  from  further  consideration  of  the  bill  if  no  action  has  been 
taken. 

H.li.  MM  was  referred  to  the  Connnittee  on  Appropriations  because 
it  creates  new  entitlements  which  exceed  the  appropriate  allocation  of 
new  budget  authority  reporced  under  section  ?>02  in  connection  with 
the  First  Budget  Resolution  for  fiscal  year  1980. 

COMMITTEE  RECOMMENDATION 

The  committee  reports  the  bill  with  the  reconnnendation  that  the 
bill  do  pass.  The  committee  makes  this  recommendation  with  some 
reservation,  however.  The  committee  is  concerned  about  the  provisions 
in  the  bill  creating  an  entitlement  for  title  IV-B,  Child  Welfare  Serv- 
ices. The  program  was  established  in  1968  and  ever  since  then  has 
been  subject  to  annual  review  through  normal  appropriation  proce- 
dures. Thus,  Congress  has  had  the  opportunity  to  determine  the  proper 
spending  level  each  year. 

The  1979  appropriation  for  the  child  welfare  services  program  is 
$56,500,000.  The  bill  H.R.  3434  creates  a  two-stage  entitlement  provid- 
ing a  level  of  $140,500,000  in  1980  and  rising  to  a  ceiling  of  $266,000,- 
000  in  fiscal  year  1981.  Congress  will  be  required  to  provide  these 
amounts  in  the  respective  appropriation  bills  each  year. 

The  committee  has  no  disagreement  with  the  basic  purposes  of  the 
bill.  Rather,  it  is  disturbed  with  the  new  entitlement  feature  proposed 
in  the  legislation  which  tends  to  aggravate  the  growing  problem  of 
uncontrollable  Federal  spending  generally.  Entitlement  programs 
have  escalated  in  the  past  decade  to  the  point  where  this  year  they 
constitute  over  75  percent  of  the  uncontrollable  outlays  and  55  percent 
of  the  total  gross  budget  outlays.  The  growth  in  entitlement  programs 
is  evident  when  compared  with  10  years  ago  when  they  constituted  64 
percent  of  the  uncontrollable  outlays  and  only  40  percent  of  the  total 
l3udget. 

With  regard  to  grants  to  States  for  social  services  under  title  XX, 
the  committee  notes  that  this  program  has  always  been  in  the  form  of 
an  entitlement.  When  first  established  the  entitlement  was  open  ended, 
but  in  1972  Congress  established  an  annual  ceiling  of  $2.5  billion.  The 
bill  permanently  increases  the  ceiling  to  $3.1  billion  beginning  in  fiscal 
year  1980.  If  the  bill  is  enacted,  appropriations  will  be  required  to  meet 
the  increased  ceiling. 
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ADOPTION  ASSISTANCE  AND  CHILD  WELFARE  ACT 

OF  1979 


OcTOBEas  2  (legislative  day  June  21),  1979. — Ordered  to  be  printed 


Mr.  LoxG^  from  the  Committee  on  Finance, 
submitted  the  folloT\^ng 

REPORT 

together  with 
ADDITIONAL  VIEWS 
[To  accompany  H,B.  3434] 

The  Committee  on  Finance,  to  which  was  referred  the  bill  (H.R. 
3434)  to  amend  the  Social  Security  Act  to  make  needed  improvements 
in  the  child  welfare  and  social  services  programs,  to  strengthen  and 
improve  the  program  of  Federal  support  for  foster  care  of  needy  and 
dependent  children,  to  establish  a  program  of  Federal  support  to 
encourage  adoptions  of  children  with  special  needs,  and  for  other 
purposes,  having  considered  the  same,  reports  favorably  thereon 
with  an  amendment  and  an  amendment  to  the  title  and  recommends 
that  the  bill  as  amended  do  pass. 

I.  Summary 

ADOPTION  ASSISTANCE.  FOSTER  CARE  AND  CHILD  WELFARE 

SERVICES 

The  committee  amendment  involves  a  major  restructuring  of 
Social  Security  Act  programs  for  the  care  of  children  who  must  be 
removed  from  their  own  homes.  In  particular,  the  incentive  structure 
of  present  law  is  modified  to  lessen  the  emphasis  on  foster  care  place- 
ment  and  to  encourage  greater  efforts  to  find  permanent  homes  for 
children  either  by  making  it  possible  for  them  to  return  to  their  own 
families  or  by  placing  them  in  adoptive  homes. 

Subsidized  adoptions. — The  Committee  amendment  provides  for 
a  new  subsidized  adoption  program  \vith  Federal  matching.  Under  the 
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lives  and  the  shelter  allowance  for  a  6-person  family  was  $60,  the 
amount  actually  payable  for  shelter  would  be  $40  (four-sixths  of  the 
full  allowance).  The  provision  would  apply  only  if  the  overall  house- 
hold income  exceeded  the  State's  AFDC  standard  of  need  for  a 
household  of  that  size. 

Services  jor  disabled  children. — The  committee  amendment  provides 
for  the  extension  for  an  additional  3  years  of  the  special  referral  and 
services  program  for  disabled  children  who  are  receiving  SSI  benefits. 
The  program  was  enacted  in  1976  and  provided  up  to  $30  million  in 
Federal  funds  to  be  allocated  annually  to  the  States  on  the  basis  of 
the  proportion  of  children  under  age  7  in  the  State.  Without  extending 
legislation,  the  program  will  have  expired  as  of  September  30,  1979. 

This  program  requires  the  referral  by  the  Social  Security  Adminis- 
tration of  a  disabled  child  under  age  16  to  a  State  agency  which  is 
responsible  for  counseling  disabled  children  and  their  families,  and 
for  establishing  an  individual  service  plan  for  each  child.  Children 
are  to  be  referred  to  appropriate  services,  and  agencies  are  required 
to  monitor  the  program  to  assure  adherence  to  service  plans. 

Public  assistance  expenditures  in  Puerto  Rico,  Guam,  and  the  Virgin 
Islands. — Under  existmg  law  there  is  a  dollar  ceiling  on  Federal  match- 
ing for  costs  of  cash  assistance,  administration  and  social  services 
provided  under  the  programs  of  aid  to  families  with  dependent 
children  and  aid  to  the  aged,  blind  and  disabled  in  the  jurisdictions 
of  Puerto  Rico,  Guam,  and  the  Virgin  Islands.  The  annual  permanent 
ceiling  is  $24  million  for  Puerto  Rico,  $1.1  million  for  Guam,  and 
$0.8  million  for  the  Virgin  Islands.  These  limits  have  been  in  effect 
since  1972.  In  addition,  these  jurisdictions  are  limited  to  50  percent 
Federal  matching,  whereas  the  States  may  receive  from  50  to  83  per- 
cent Federal  matching,  depending  on  State  per  capita  income. 

For  one  year  (fiscal  year  1979),  the  overall  ceiling  was  tripled  to  $78 
million  and  the  matching  rate  was  increased  to  75  percent  by  an 
amendment  to  the  Revenue  Act  of  1978  (Public  Law  95-600).  This 
provision  expires  September  30,  1979,  and  the  ceiling  reverts  to  $26 
million  and  the  matching  rate  to  50  percent. 

The  committee  amendment  provides  for  a  permanent  extension  of 
the  provisions  which  were  included  in  Public  Law  95-600  on  a  tem- 
porary 1-year  basis. 

Limitation  on  Period  for  State  Filing  of  Claims  Under  the  Social 
Security  Act. — Current  law  does  not  set  a  time  limit  on  State  sub- 
mission of  claims  under  the  welfare.  Medicaid  and  social  services 
programs  in  the  Social  Security  Act.  The  conmaittee  amendment 
includes  a  provision  under  which  the  Social  Security  Act  would  be 
amended  effective  October  1,  1981  to  limit  the  period  of  retroactivity 
for  State  claims  to  a  full  two  years  imder  the  various  titles  of  the  Act 
(that  is,  it  would  apply  to  expenditures  for  periods  starting  with  fiscal 
year  1980).  However,  the  provision  could  not  be  interpreted  so  as  to 
limit  Federal  financial  participation  in  cases  involving  court-ordered 
retroactive  pa3maents  or  audit  exceptions  or  adjustments  to  prior  year 
costs.  The  Secretary  of  Health,  Education,  and  Welfare  would  be 
able  to  waive  the  limitation  in  other  circumstances  where  he  deter- 
mines there  is  good  reason  to  do  so.  While  this  provision  establishes  a 
time  limitation  on  claiming  reimbursement  for  expenditures  for  fiscal 
1980  and  subsequent  years,  in  the  view  of  the  Committee  it  does  not 
authorize  any  change  in  the  treatment  of  outstanding  expenditures  for 
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earlier  years.  The  expenditures  for  such  earlier  years  retain  their  status 
as  entitlement  items  for  which  the  Federal  Government  is  obligated 
by  statute  to  provide  appropriate  matching. 


A.  Adoption  Assistance,  Foster  Care,  and  Child  Welfare 


Present  law. — The  title  IV-A  program,  aid  to  families  with  de- 
pendent children  (AFDC),  is  primarily  designed  to  provide  aid  to 
needy  children  who  are  living  in  their  own  home— that  is,  a  home 
maintained  by  a  parent  or  close  relative — but  who  have  been  denrived 
of  ordinary  parental  support  by  reason  of  the  death,  incapacity,  or 
absence  from  the  home  of  at  least  one  parent.  (States  at  their  option 
may  also  provide  aid  under  this  program  to  families  in  which  the  depri- 
vation of  support  arises  from  the  parent's  unemployment.) 

Since  1961,  the  AFDC  program  has  also  permitted  Federal  matching 
for  aid  provided  to  children  who  are  not  in  their  own  home,  but 
are  in  foster  care.  Such  assistance  is  matched  by  the  Federal  Govern- 
ment only  in  the  case  of  children  who  would  be  eligible  for  AFDC  had 
they  remained  in  their  own  home,  but  who  have  been  removed  from 
the  home  as  a  result  of  judicial  determination  and  placed  in  foster  care. 
Aid  is  available  under  this  special  AFDC  foster  care  provision  for 
such  children  in  foster  family  homes  and  also  in  nonprofit  private  foster 
care  institutions.  As  of  January  1979,  104,108  children  were  being 
assisted  through  the  AFDC  foster  care  program.  (See  table  14  for  State- 
by-State  data.)  The  annual  cost  of  this  part  of  the  AFDC  program 
was  $351  milhon  in  fiscal  year  1977,  of  which  $183  million  represented 


According  to  HEW  statistics,  for  the  first  7  months  of  1978,  average 
monthly  costs  for  AFDC  foster  care  per  child  per  month  were  $346. 
Broken  out  by  type  of  placements,  they  averaged  $259  in  foster  homes, 
and  $708  in  institutions.  (Tables  2-7  show  data  for  foster  care 
programs  by  State.) 

While  the  availability  of  Federal  funding  under  the  AFDC  pro- 

fram  for  foster  care  has  significantly  enhanced  the  ability  of  the 
tates  to  provide  for  the  care  of  children  who  must  be  removed  from 
their  own  homes,  concern  has  been  expressed  over  the  need  for  in- 
creased efforts  to  move  children  out  of  foster  care  and  into  more  per- 
manent arrangements  by  reuniting  them  with  their  own  families  when 
this  is  feasible,  or  by  placing  them  in  adoptive  homes. 

There  have  also  been  criticisms  of  the  quality  of  foster  care  which 
is  being  provided  in  many  parts  of  the  country  under  the  AFDC 
foster  care  program.  An  HEW  audit  report  based  on  field  inspections 
between  1974  and  1976  found  that  in  most  of  the  13  States  covered  by 
the  report  there  were  significant  weaknesses  in  program  management 
which  had  adverse  effects  on  the  types  of  care  and  services  provided 
to  foster  children.  According  to  the  report,  the  auditors  found  (1) 
eleven  instances  involving  problems  with  the  licensing  of  foster  care 
facilities,  (2)  two  instances  involving  the  mixing  of  foster  children  with 


IL  General  Discussion  of  the  Bill 


(Title  I  of  the  Bill) 


general  approach 


11 


delinquent  children,  (3)  eight  instances  involving  problems  with  the 
preparation  of  plans  of  care,  and  (4)  twelve  instances  involving  the 
eligibility  of  children  for  the  AFDC  foster  care  program.  They  found 
at  least  14  other  types  of  conditions  which  were  considered  detrimental 
to  the  care  of  the  children  as  well  as  the  AFDC  foster  care  program  as 
a  whole. 

A  1977  study  conducted  for  HEW,  the  National  Study  of  Social 
Services  to  Children  and  Their  Families,  found  that  of  all  children  in 
foster  care,  almost  400,000  were  living  in  foster  family  homes,  12,000 
were  in  public  group  homes,  and  23,000  in  private  group  homes.  Almost 
30,000  were  in  residential  treatment  centers  and  43,000  were  in  public 
and  private  child  care  institutions.  The  National  Study  also  found 
that  two  and  one-half  years  was  the  median  length  of  time  all  children 
in  foster  care  had  spent  in  care.  It  found  that  38  percent  of  all  children 
in  foster  care  had  been  in  placement  for  more  than  2  years. 

Most  States  (44  plus  the  District  of  Columbia)  have  adopted  laws 
governing  adoption  programs,  including  the  provision  of  subsidies  to 
assist  parents  who  adopt  children  with  special  needs.  However,  in 
some  States,  these  laws  have  not  yet  been  implemented.  Several  States, 
including  California,  Illinois,  Maryland,  Minnesota,  and  New  York 
have  been  conducting  programs  for  about  the  last  10  years.  According 
to  a  study  by  the  General  Accounting  Office,  about  18,000  subsidized 
adoption  placements  have  been  made  in  the  last  10  years.  In  fiscal 
year  1977,  41  States  granted  subsidies  and  nine  of  those  States  granted 
more  than  100  new  placement  subsidies.  Both  maintenance  and 
medical  assistance  for  children  with  special  needs  are  included  in  the 
laws  of  43  of  the  45  States  that  have  them.  One  State  provides  only 
medical  assistance,  and  one  provides  only  maintenance  assistance. 

State  activities  in  the  areas  of  foster  care  and  adoptions  are  not 
now  closely  monitored  by  the  Federal  Government.  The  child  welfare 
services  program  under  title  IV-B  of  the  Social  Security  Act  provides 
a  relatively  small  Federal  contribution  to  the  costs  of  State  programs 
to  protect  and  promote  the  welfare  of  children,  including  the  provision 
of  services  to  enable  children  to  remain  in  their  own  homes,  action  to 
remove  children  from  unsuitable  homes  and  place  them  in  foster  care 
homes  or  institutions,  and  measures  to  place  children  in  adoptive 
homes.  Title  IV-B  authorizes  annual  appropriations  of  up  to  $266 
million  for  child  welfare  services  but  the  appropriation  has  never  ex- 
ceeded $56.5  million,  or  about  21  percent  of  the  amount  currently 
authorized.  It  is  estimated  by  HEW  that  combined  State  and  Federal 
expenditures  reported  under  the  title  IV-B  program  will  be  about 
$800  miUion  in  fiscal  year  1979,  \\dth  State  and  local  funds  representing 
about  93  percent  of  that  total  amount.  (See  tables  9  and  10.)  In 
addition,  in  fiscal  year  1978,  approximately  $300  miUion  in  Federal 
title  XX  funds  were  spent  for  protective  services  provided  to  children 
and  families. 

Most  of  the  expenditures  reported  by  States  under  the  title  IV-B 
program  are  used  to  provide  foster  care,  including  income  main- 
tenance for  children  who  are  ineligible  for  foster  care  under  the  Aid  to 
Families  with  Dependent  Children  (AFDC)  program  (title  IV-A). 
According  to  HEW  statistics,  in  1979  about  3  percent  of  the  total 
Federal,  State,  and  local  funding  under  IV-B  was  used  for  adoption 
services,  8  percent  for  day  care,  73  percent  for  foster  care,  8  percent, 
for  protective  services,  and  the  remainder  for  a  variety  of  other  child 
welfare  services.  (See  table  10.) 
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Committee  hill. — The  committee  believes  that  the  authority  in  the 
law  now  to  provide  assistance  to  children  in  foster  care  has  been  of 
significant  benefit  to  children  over  the  years  since  it  was  originally 
enacted  in  1961.  However,  the  committee  agrees  that  it  would  be 
appropriate  and  desirable  at  this  time  to  modify  the  law  in  a  way 
which  will  deemphasize  the  use  of  foster  care  and  encourage  greater 
efforts  to  place  children  in  permanent  homes.  For  this  reason,  the 
committee  has  made  certain  changes  in  the  foster  care  provisions  and 
has  also  adopted  a  new  program  of  federally  aided  adoption  assistance 
for  children  who  would  otherwise  continue  in  foster  care  receiving 
benefits  under  the  AFDC  foster  care  provisions. 

Under  the  committee  bill,  States  would  be  required  to  establish 
goals  as  to  the  maximum  number  of  children  who  will  remain  in 
foster  care  for  in  excess  of  24  months.  The  bill  would  also  make  a 
distinction  for  funding  purposes  between  adoption  assistance  and 
foster  care  payments  to  children  eligible  for  AFDC.  A  ceiling  would 
be  placed  on  foster  care  payments  beginning  in  fiscal  year  1980  at  20 
percent  above  the  fiscal  year  1978  expenditure  level  for  foster  care, 
with  a  10-percent  annual  increase  allowed  through  fiscal  year  1984. 
(A  higher  ceiling  would  be  provided  for  States  with  disproportionately 
small  foster  care  programs  in  fiscal  year  1978.)  Federal  matching  would 
not  be  broadened  to  include  cases  without  judicial  determination, 
but  would  include  care  in  public  institutions  caring  for  25  or  fewer 
children.  The  new  adoption  assistance  program  would  be  open  ended. 
There  would  be  no  Federal  matching  for  new  adoption  subsidy  agree- 
ments for  new  foster  care  placements  beginning  in  fiscal  year  1985 
so  that  the  program  could  be  reviewed  by  the  Congress  before  the  end 
of  the  trial  period.  Prior  to  that  time,  the  Secretary  of  Health,  Educa- 
tion and  Welfare  would  be  required  to  undertake  and  complete  a 
study  of  foster  care  and  adoption  assistance  under  the  new  provisions. 

A  new  section  would  be  added  to  the  child  welfare  services  program 
specifically  permitting  expenditures  for  State  tracking  and  informa- 
tion systems,  individual  case  review  systems,  services  to  reunite 
families  or  place  children  in  adoption,  and  procedures  to  protect  the 
rights  of  natural  parents,  children  and  foster  parents.  The  provision 
would  allow  the  Congress  to  designate  any  new  funding — over  and 
above  the  current  $56.5  million  funding  level,  but  within  the  overall 
$266  million  now  authorized — to  be  used  specifically  for  this  new  sec- 
tion. This  earmarking  would  be  accomplished  through  the  appropria- 
tions process  and  not  as  a  part  of  the  authorizing  statute.  State  par- 
ticipation in  this  program  would  be  optional.  Funding  for  this  program 
would  be  changed  to  a  forward  fundmg  basis  under  which  appropria- 
tions are  made  a  year  in  advance  of  expenditures. 

The  Federal  matching  rate  for  the  child  welfare  services  program 
would  be  set  at  a  flat  75  percent — unlike  the  range  of  from  33/^  to 
66^^  percent  under  present  law.  In  addition,  any  additional  funds 
appropriated  for  child  welfare  services — above  the  present  funding 
level  of  $56.5  million — could  not  be  used  for  foster  care  maintenance 
payments. 

ADOPTION  ASSISTANCE 

(Sections  101(a)  and  102  of  the  Bill) 

Present  law. — Under  present  law  there  is  no  Federal  matching  for 
adoption  subsidies  under  the  program  of  aid  to  families  with  dependent 
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children.  However,  Federal  funds  for  child  welfare  services  may, 
among  other  things,  be  used  for  adoption  subsidies.  Forty-four  States 
and  jurisdictions  now  have  adoption  subsidy  programs. 

Although  State  adoption  subsidy  programs  have  in  most  cases  been 
in  existence  for  a  relatively  brief  period,  State  officials  involved  in 
these  programs  are  convinced  of  their  value  in  finding  permanent 
homes  for  hard-to-place  children.  The  committee  has  received  testi- 
mony on  the  importance  of  adoption  subsidies  in  ending  the  current 
practice  of  leaving  such  children  in  foster  care  indefinitely. 

Committee  bill. — The  committee  bill  would  establish  a  new  adoption 
assistance  program  (under  a  new  part  E  of  title  IV  of  the  Social 
Security  Act)  with  Federal  matching  on  the  same  basis  as  under  the 
medicaid  program.  Under  the  adoption  assistance  program,  a  State 
would  be  responsible  for  determining  which  children  in  the  State 
would  be  eligible  for  adoption  assistance  because  of  special  needs 
which  have  discouraged  their  adoption.  The  State  would  have  to 
find  that  any  such  child  would  have  been  receiving  AFDC  but  for 
the  child's  removal  from  the  home  of  his  relatives;  that  the  child 
cannot  be  returned  to  that  home;  and  that,  after  making  a  reasonable 
effort  consistent  with  the  child's  needs,  the  child  has  not  been  adopted 
without  the  offering  of  financial  assistance.  A  search  for  a  nonsubsi- 
dized  adoptive  family  would  not  be  required  when  such  a  search 
would  be  against  the  best  interests  of  the  child,  for  example,  where 
the  child  had  already  established  significant  emotional  ties  as  a  foster 
child  of  the  potential  adoptive  parents.  Even  in  such  cases,  however, 
the  State  would  have  to  determine  that  it  could  not  reasonably  ex- 
pect to  place  the  child  in  the  absence  of  adoption  assistance  because 
of  some  specific  factor  or  condition  which  makes  the  child  hard  to 
place.  The  determination  could  be  based  on  such  factors  as  a  physical 
or  emotional  handicap,  the  need  to  place  members  of  a  sibling  group 
with  a  single  adoptive  family,  difficulty  in  placing  children  of  certain 
ages  or  ethnic  backgrounds,  or  similar  factors  or  combinations  of 
factors.  Each  State  would  be  responsible  for  deciding  which  factors 
would  ordinarily  result  in  making  it  difficult  to  place  certain  children 
in  adoptive  homes.  The  coramittee  expects,  however,  that  the  Depart- 
ment will  sufficiently  monitor  this  program  to  assure  that  bona  Jide 
determinations  are  being  made  on  the  basis  of  specific  factors  and 
that  children  are  not  being  routinely  classified  as  ''hard-to-place." 

If  the  State  deteiToines  that  adoption  assistance  is  needed,  it  would 
be  able  to  offer  such  assistance  to  parents  who  adopt  the  child,  so 
long  as  their  income  does  not  exceed  125  percent  of  the  median  in- 
come of  a  family  of  four  in  the  State,  adjusted  to  reflect  family  size. 
The  agency  administering  the  program  could  make  exceptions  to  the 
income  limit  where  special  circumstances  in  the  family  warrant 
adoption  assistance  (but  not  to  exceed  10  percent  of  the  State's  adop- 
tion assistance  cases).  The  amount  of  the  adoption  assistance  would  be 
agreed  upon  between  the  parents  and  the  agency,  could  not  exceed  the 
foster  care  maintenance  payment  that  would  be  paid  if  the  child  were 
in  a  foster  family  home,  and  could  be  readjusted  by  agreement  of  the 
parents  and  the  local  agency  to  reflect  any  changed  circumstances. 
Adoption  assistance  payments  would  not  be  paid:  (1)  after  the  child 
has  attained  the  age  of  18;  or  (2)  for  any  period  when  the  family  in- 
come rose  above  the  specified  limits.  A  child  with  a  medical  disability 
which  existed  at  the  time  of  the  adoption  would  continue  to  be  covered 
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under  the  medicaid  program  for  treatment  related  to  that  medical 
disability.  States  would  be  permitted,  if  they  wish,  to  make  an  adopted 
child  with  a  preexisting  medical  condition  eligible  for  treatment  under 
medicaid  for  other  medical  conditions  as  well. 

There  would  be  no  Federal  matching  for  adoption  subsidy  agree- 
ments beginning  in  iiscal  year  1985 — though  Federal  matching  for 
subsidies  under  agreements  entered  into  before  then  would  continue 
to  be  available.  This  would  permit  a  review  of  the  program  by  the 
Congress  before  the  end  of  the  5-year  trial  period. 

Where  children  are  placed  for  adoption  with  assistance  being  pro- 
vided under  the  new  adoption  assistance  program,  the  nonrecurring 
costs  involved  in  the  adoption  proceedings  would  be  eligible  for  fund- 
ing as  child  welfare  services  under  title  IV-B. 

FOSTER  CARE  GRANTS 

(Sections  101(a)  and  102  of  the  Bill) 

Present  law. — Under  present  law  open-ended  Federal  matching  is 
provided  for  foster  care  payments  under  aid  to  families  with  de- 
pendent children  if  a  child  (1)  meets  State  AFDC  eligibility  require- 
ments, and  (2)  is  removed  from  his  home  ''as  a  result  of  a  judicial 
determination  to  the  effect  that  continuation  therein  would  be  con- 
trary to  the  welfare  of  such  child".  AFDC  foster  care  payments 
totalled  $351  million  in  fiscal  year  1977  with  a  Federal  share  of  $183 
million  (52  percent).  Table  1  shows  these  amounts  by  State. 

Committee  hill. — The  committee  believes  that  it  would  be  appro- 
priate in  light  of  its  desire  to  emphasize  more  permanent  placement  to 
convert  the  foster  care  program  into  a  closed  end  authority.  States 
have  had  over  17  years  in  which  to  utilize  this  program  and  develop  its 
potentials.  The  committee  provision  accordingly  would  use  the  State's 
fiscal  year  1978  expenditures  under  the  program  as  a  base  allowing 
for  further  expansion  under  an  indexing  provision  which  would  result 
in  an  increase  of  20  percent  in  fiscal  1980  and  10  percent  per  year  in 
each  of  the  next  4  years — through  1984.  (Under  the  committee  bill,  ihe 
ceiling  would  not  be  indexed  further  as  of  fiscal  year  1985.  However, 
before  that  year,  Congress  would  have  had  an  opportunity  to  review 
the  appropriate  level  of  funding  inasmuch  as  additional  legislation  will 
be  required  to  continue  the  program  for  placements  made  after  the 
end  of  fiscal  1984.)  The  committee  believes  that  this  allows  ample  room 
for  reasonable  growth  in  this  program  over  the  next  few  years  while 
measures  designed  to  move  children  out  of  foster  care  into  more  per- 
manent situations,  that  is,  back  into  their  own  families  or  into  adop- 
tive homes,  are  being  developed  and  implemented  with  the  additional 
funding  expected  to  be  made  available  under  the  title  IV-B  child  wel- 
fare services  program.  As  a  further  incentive  for  emphasizing  per- 
manent placements,  the  funds  available  to  each  State  within  its  new 
foster  care  ceiling  could  under  the  committee  provision  be  used  alter- 
natively for  child  welfare  services  under  title  IV-B  to  the  extent  that 
the  State  does  not  need  its  full  ceiling  for  foster  care  purposes.  In 
addition,  for  any  year  an  alternative  foster  care  grant  ceiling  would  be 
provided  equal  to  each  State's  share  of  $100  million  based  on  popula- 
tion under  age  18  in  each  of  the  States.  This  would  provide  some 
additional  room  for  program  growth  in  those  States  which  now  have 


15 


disproportionately  small  foster  care  programs.  Table  8  shows  the 
distribution  of  the  $100  million  alternative  amount. 

In  establishing  a  ceiling  on  foster  care  funding,  the  committee 
recognizes  that  certain  expenditures  are  currently  in  dispute.  The  bill 
provides,  accordingly,  that  the  fiscal  year  1978  base  and  subsequent 
year  increments  to  that  base — through  1984 — will  count  the  amounts 
m  dispute  until  such  time  as  the  Secretary  of  HEW  has  reached  a 
final  determination  as  to  whether  or  not  those  amounts  are  property 
chargeable  as  AFDC  foster  care  expenditures.  When  such  a  final 
determination  has  been  made,  the  State's  foster  care  funding  ceiling 
will  be  readjusted  to  conform  to  that  determination.  However,  amounts 
payable  to  the  State  prior  to  the  date  of  that  determination  will  not 
be  considered  to  be  in  excess  of  the  ceiling  as  a  result  of  the  readjust- 
ment of  the  base. 

In  reviewing  the  need  for  legislation  related  to  foster  care,  the  com- 
mittee has  noted  that  the  available  statistical  data  on  AFDC  foster 
care  indicates  widely  varying  cost. 

Data  provided  by  the  Department  of  Health,  Education,  and  Wei- 
fare  indicate  that  in  the  first  6  months  of  1978  (January-June),  the 
average  cost  of  AFDC  foster  care  per  child  varied  from  $764  a  month 
in  the  highest  paying  State  to  $79  a  month  in  the  lowest.  To  a  certain 
extent,  the  variations  among  the  States  reflect  the  varying  degrees 
of  use  of  institutional  care,  which  is  generally  considerably  more 
costly  than  care  in  a  foster  home.  However,  the  committee  also  under- 
stands that  there  is  at  the  present  time  general  confusion  about  what 
can  be  called  a  foster  care  maintenance  payment.  The  committee  bill 
thus  provides  a  specific  definition  to  apply  to  foster  care  payments. 
The  term  is  defined  as  payments  to  cover  the  cost  of  (and  the  cost 
of  providing)  food,  clothing,  shelter,  daily  supervision,  school  supplies, 
personal  incidentals,  liability  insurance  for  the  child,  and  reasonable 
travel  to  the  child's  home  for  visits.  In  the  case  of  institutional  care, 
the  term  includes  the  reasonable  costs  of  administration  and  operation 
of  the  institution  as  are  necessary  to  the  provision  of  the  items  listed 
above. 

The  House  bill  would  eliminate  a  requirement  of  present  law  under 
which  Federal  matching  for  AFDC  foster  care  is  available  only  in 
cases  where  the  child's  removal  from  his  own  home  and  placement 
in  foster  care  has  been  accom])lished  through  a  judicial  determination 
that  such  action  is  in  the  child's  best  interests.  The  committee  amend- 
ment does  not  include  this  provision  of  the  House  bill  but  rather 
strengthens  the  existing  law  provision  by  requiring  that  the  judicial 
finding  also  involve  the  question  of  whether  efforts  have  been  made 
to  make  it  possible  for  the  child  to  remain  in  (or  return  to)  his  owti 
home.  A  major  reason  for  the  enactment  of  legislation  dealing  with 
these  programs  is  the  evidence  that  many  foster  care  placements  may 
be  inappropriate  and  that  this  situation  may  exist  at  least  in  part 
because  Federal  law  is  now  structured  to  provide  stronger  incentives 
for  the  use  of  foster  care  than  for  attempts  to  provide  permanent 
placements.  The  committee  feels  that  the  elimination  of  the  require- 
ment for  judicial  determinations  would  be  directly  contrary  to  the 
purposes  of  the  legislation  in  that  it  would  move  in  the  direction  of 
providing  additional  incentives  for  States  to  choose  foster  care  place- 
ments over  the  more  difl5cult  task  of  returning  children  to  their  own 
homes  or  placing  them  in  adoptive  homes.  Moreover,  such  a  change 
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would  eliminate  an  important  safeguard  against  inappropriate  agency 
action.  The  committee  is  aware  of  allegations  that  the  judicial  deter- 
mination requirement  can  become  a  mere  pro  forma  exercise  in  paper 
shuffling  to  obtain  Federal  funding.  While  this  could  occur  in  some 
instances,  the  committee  is  unwilling  to  accept  as  a  general  proposition 
that  the  judiciaries  of  the  States  would  so  lightly  treat  a  responsibility 
placed  upon  them  by  Federal  statute  for  the  protection  of  children. 
The  committee  notes  that  the  existing  law  is  written  in  such  a  way  that 
emergency  placements  in  foster  care  can  be  made  and  subsequently 
ratified  by  judicial  determination  without  losing  eligibility  for  AFDC 
matching  after  the  determination  has  been  made. 

At  the  present  time  Federal  funding  of  foster  care  maintenance 
payments  for  children  is  available  for  children  placed  in  foster  care 
homes  and  also  for  children  placed  in  a  nonprofit  private  child  care 
institution.  The  committee  bill  would  broaden  the  provision  to  allow 
for  Federal  funding  of  foster  care  maintenance  payments  for  children 
in  public  as  well  as  private  facilities,  but  only  if  the  public  institution 
serves  no  more  than  25  resident  children.  While  the  committee  recog- 
nizes that  this  change  in  the  law  does  somewhat  expand  the  foster  care 
authority  of  the  law  contrary  to  the  committee's  overall  goal  of  de- 
emphasizing  foster  care,  the  committee  believes  that  such  a  change  is 
important  in  order  to  encourage  States  to  develop  less  intensive  forms 
of  institutional  foster  care.  In  other  words,  it  is  the  intent  of  the  com- 
mittee that  this  authority  be  used  by  the  States  to  make  it  possible  to 
move  children  from  large,  highly  institutionalized  private  institutions 
into  smaller  institutions  which  more  nearly  approximate  the  atmos- 
phere of  a  home.  Funding  under  this  provision  will  not  be  available 
for  children  who  are  already  in  public  institutions  of  this  type,  but  only 
for  those  placed  in  such  foster  care  after  the  enactment  of  the  bill.  Be- 
cause the  intent  of  this  provision  is  to  encourage  the  development  and 
utilization  of  group  home  care,  the  committee  expects  that  the  admin- 
istration will  closely  monitor  claims  for  reimbursement  under  this 
authority  to  assure  that  payments  are  not  made  with  respect  to  care  in 
large  institutions  r^^hich  have  made  superficial  changes,  such  as  the 
establishment  of  a  ''group  home"  wing  within  a  larger  institution.  The 
committee  intends  that  only  institutions  which  are  clearly  and  defi- 
nitely separate  entities  serving  25  or  fewer  children  will  be  covered  by 
the  provision.  No  Federal  matching  will  be  available  under  this  pro- 
vision for  care  provided  in  a  detention  facility,  forestry  camp,  train- 
ing school,  or  any  other  facility  operated  primarily  for  the  detention 
of  children  who  are  determined  to  be  delinquent. 

The  committee  believes  that  the  combination  of  an  open-ended 
adoption  assistance  program  and  a  closed-end  foster  care  program 
represents  an  important  restructuring  of  Federal  incentives  toward 
permanent  placement  of  children.  At  the  same  time,  the  committee 
recognizes  that  substantial  progress  in  this  direction  cannot  be 
achieved  by  Federal  fiat  but  can  come  about  only  through  concerted 
effort  and  commitment  on  the  part  of  State  and  local  governments 
which  have  primary  responsibility  for  carrying  out  these  programs. 
Nevertheless,  the  committee  believes  that  an  important  first  step 
which  can  be  required  is  the  establishment  of  goals  as  to  the  maximum 
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number  of  children  who  will  be  in  foster  care  for  an  extended  period  of 
time.  Accordingly,  the  bill  would  require  each  State  to  establish  h^f 
law  goals  for  each  fiscal  year  starting  with  fiscal  year  1983  as  to  the  max- 
iiHum  number  of  children  who  at  any  time  during  that  year  will  have 
been  in  foster  care  for  over  24  months.  Each  State  plan  will  be  re- 
quired to  describe  the  steps  which  will  be  taken  by  the  State  to 
achieve  those  goals.  These  requirements  should  help  focus  attention 
on  the  problem  while  at  the  same  time  providing  a  yardstick  against 
which  progress  can  be  measured  and  a  realistic  assessment  of  what 
can  be  accomplished  in  these  areas. 

As  indicated  above,  the  committee  bill  provides  for  both  the  adop- 
tion assistance  and  foster  care  programs  to  terminate  (insofar  as  new 
placements  are  concerned)  on  October  1,  1984.  This  provision  assures 
that  legislation  in  these  areas  will  be  considered  before  that  date. 
The  bill  includes  a  requirement  that  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  undertake  a  study  of  how  these  programs  operate 
and  report  back  to  the  Congress  by  October  1,  1983  with  his  findings 
and  recommendations. 

CHILD  WELFARE  SERVICES  (TITLE  IV-B) 

(Sections  101(b)  and  103  of  the  Bill) 

Present  law. — The  child  welfare  services  program  under  title  IV-B 
of  the  Social  Security  Act  provides  a  relatively  small  Federal  contri- 
bution to  the  costs  of  State  programs  to  protect  and  promote  the  wel- 
fare of  children  including  the  provision  of  services  to  enable  children 
to  remain  in  their  own  homes,  action  to  remove  children  from  unsuit- 
able homes  and  place  them  in  foster  care  homes  or  institutions,  and 
measures  to  place  children  in  adoptive  homes.  Title  IV-B  authorizes 
annual  appropriations  of  up  to  $266  million  for  child  welfare  services 
but  the  appropriation  has  never  exceeded  $56.5  million.  Total  costs  of 
operating  these  programs  actually  amounted  to  approximately  $800 
million  in  fiscal  year  1977.  The  various  categories  of  expenditures  are 
shown  in  table  10. 

Committee  bill. — The  committee  bill  would  retain  the  provision  of 
present  law  which  authorizes  an  appropriation  of  $266  million  an- 
nually for  child  welfare  services,  but  would  increase  the  Federal 
matching  rate  for  the  program  to  a  flat  75  percent — unlike  the  range 
of  from  33K  to  66^  percent  under  present  law.  So  that  additional 
Federal  funds  which  the  committee  recommends  be  appropriated  in 
future  years  are  not  simply  used  to  replace  State  funds  for  foster  care 
to  children  not  eligible  for  AFDC,  the  committee  bill  provides  that  any 
additional  funds  appropriated  for  child  welfare  services — above  the 
present  funding  level  of  $56.5  million — may  not  be  used  for  foster 
care  maintenance  payments.  Foster  care  maintenance  payments  above 
that  level  could,  however,  be  used  toward  meeting  the  25-percent  non- 
Federal  share  of  the  program. 

The  committee  believes  that,  by  limiting  the  use  of  child  welfare 
funds  for  foster  care  to  the  existing  level  of  funding,  the  concern  that 
new  Federal  funds  will  not  result  m  new  services  to  children  will  be 


substantially  allayed.  It  expects  that  appropriations  levels  will  be  in- 
creased in  future  years  up  to  the  full  existing  authorization  levels 
with  full  confidence  that  the  States  will  use  the  money  in  ways  which 
best  serve  the  needs  of  children.  At  the  same  time,  the  committee  recog- 
nizes that  concerns  have  been  expressed  over  the  need  for  increased 
accountability  in  the  care  of  children  who  suffer  from  various  forms  of 
neglect.  For  this  reason,  the  committee  would  retain  the  basic  nature  of 
the  child  welfare  services  program  as  one  which  is  subject  to  annual 
review  through  the  appropriations  process.  In  addition,  the  committee 
would  enable  the  administration  to  request  that  any  new  funds  for  the 
program  be  earmarked  for  use  in  accord  with  the  procedures  which  the 
administration  has  proposed  as  a  way  to  increase  accountability  in  the 
program. 

To  enable  States  to  plan  for  this  program  in  an  atmosphere  of  cer- 
tainty as  to  the  funding  that  will  be  available,  the  committee  bill 
would  shift  the  program  to  a  forward  funding  basis.  Under  this 
approach,  all  appropriations  made  after  the  date  of  enactment  of  this 
legislation  would  become  first  available  for  expenditure  in  the  fiscal 
year  following  the  fiscal  year  to  which  the  appropriation  act  applies. 
Thus,  the  $56.5  million  already  included  in  the  1980  Labor-HEW 
Appropriations  Act  would  be  available  for  1980  expenditures.  Tha.t 
amount,  plus  any  increase,  would  have  to  be  included  in  a  1980  sup- 
plemental and  would  become  available  for  expenditure  in  fiscal  1981. 

The  committee  bill  would  add  a  new  section  to  the  child  welfare 
services  part  of  the  law  specifically  permitting  expenditures  for  State 
tracking  and  information  systems,  individual  case  review  systems, 
services  to  reunite  families  or  place  children  in  adoption,  and  proce- 
dures to  protect  the  rights  of  natural  parents,  children  and  foster  par- 
ents. This  would  allow  the  Congress  to  designate  that  any  new  fund- 
ing— over  and  above  the  current  $56.5  million  funding  level,  but 
within  the  overall  $266  million  now  authorized — be  specifically  for 
this  new  section.  (This  earmarking  would  be  accomplished  through 
the  appropriations  process  and  not  as  a  part  of  the  authorizing  statute.) 
State  participation  in  this  part  of  the  program  would  be  optional. 

In  the  first  year  for  which  funds  are  allotted  to  a  State  specifically 
for  the  new  section  those  funds  could  be  used : 

1.  For  conducting  and  completing  an  inventory  of  all  children  who 
have  been  in  foster  care  under  the  responsibility  of  the  State  for  a 
period  of  6  months  preceding  the  inventory,  including  determining 
the  appropriateness  of  and  necessity  for  the  current  foster  placement , 
whether  the  child  can  or  should  be  returned  to  its  parents  or  should 
be  freed  for  adoption  or  legal  guardianship  and  the  services  necessary 
to  facilitate  either  the  return  of  the  child  or  the  placement  of  the  child 
for  adoption. 

2.  To  design  and  develop: 

(a)  A  statewide  information  system  concerning  children  in 
foster  care. 

(6)  A  case  review  system  for  each  child  in  foster  care  under  the 
supervision  of  the  State.  (Such  a  system — if  funded  under  this 
new  section — would  have  to  include  procedures  for  assuring 
placement  in  the  least-restrictive  setting  and  provision  for  an 


19 


annual  or  more  frequent  judicial  or  administrative  review  of:  the 
appropriateness  of  the  placement,  compliance  with  the  case  plan, 
and  prospects  for  returning  the  child  home  or  placing  him  for 
adoption.  Within  24  months  after  the  initial  placement,  each 
child  would  have  to  receive  a  dispositional  hearing  by  a  court, 
tribal  court,  or  court-appointed  or  approved  administrative  body 
to  determine  the  future  status  of  the  child.  The  case  review 
system  would  also  have  to  provide  for  procedural  safeguards 
concerning  parental  rights,  the  removal  of  a  child  from  the  home, 
changes  in  placement,  and  visitation  rights.) 

(c)  A  service  program  designed  to  help  children  remain  with 
their  families  and  where  appropriate  help  children  return  to  fam- 
ilies from  which  they  have  been  removed  or  be  placed  for  adoption 
or  a  legal  guardianship. 
(In  that  first  year  only,  administrative  expenses  incurred  for  con- 
ducting the  inventory  and  for  designing  the  information  and  case  re- 
view systems — insofar  as  children  receiving  foster  care  under  part  E 
are  involved — could  be  funded  under  that  part  without  regard  to  the 
ceiling  on  foster  care  funding  which  would  otherwise  apply.  This 
authority  applies  only  to  administrative  costs  which  otherwise  qualify 
for  part  E  matching.) 

When  the  inventory  has  been  completed  and  the  systems  and  pro- 
grams have  been  designed  and  developed,  funding  appropriated  for 
the  new  section  could  be  used  to  operate  the  systems  and  programs 
described  in  item  2.  A  State  which  already  has  an  inventory  of  chil- 
dren in  foster  care  and  has  developed  the  specified  systems  and  pro- 
grams could  immediately  use  any  funds  which  may  be  appropriated 
under  the  new  section. 

An  additional  element  of  the  committee  bill  would  authorize  the 
Secretary  of  Health,  Education,  and  Welfare — to  the  extent  he  deter- 
mines appropriate — to  deal  directly  with  recognized  Indian  govern- 
mental entities  in  making  child  welfare  services  grants  under  title 
IV-B. 

The  committee  bill  also  requires  States  to  provide  statistical  in- 
formation on  foster  care  and  adoptions  which  would  be  published  by 
the  Secretary  of  HEW.  Grants  for  child  welfare  services  could  be 
used  to  comply  with  the  statistical  reporting  required  by  the  bill. 

The  committee  bill  differs  in  a  number  of  respects  from  the  House 
provisions  related  to  foster  care,  adoption  assistance  and  child  welfare 
services.  The  following  pages  compare  present  law,  the  committee 
bill,  and  the  House  bill. 
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may  not  provide  services,  other  than  protective  services,  family 
planning  services,  and  information  and  referral  services  to  families 
with  incomes  above  115  percent  of  the  State  median  mcome.  For  1980, 
this  ranges  from  a  low  of  $16,830  for  a  family  of  four  in  Mississippi,  to 
a  high  of  $36,937  in  Alaska.  (See  table  13.) 

States  use  their  title  XX  money  in  very  different  ways,  depending 
on  their  own  State-determined  needs.  On  a  national  basis,  the  service 
for  which  the  largest  amount  of  money  is  being  spent  is  child  day 
care.  HEW  estimates  for  1979  indicate  that  about  21  percent  of  all 
Federal  social  services  funds  will  be  spent  for  child  day  care.  Home- 
maker/chore  services  are  expected  to  account  for  slightly  more  than 
12  percent  of  ail  funds  in  1979,  and  education,  training  and  employ- 
ment services  are  estimated  to  account  for  an  additional  10  percent. 
Protective  services  and  child  foster  care  services  together  will  account 
for  another  16  percent  of  total  spending.  (See  tables  14  and  15.) 

DETERMINATION  OF  AMOUNT  ALLOCATED  TO  STATES 

(Section  201  of  the  Bill) 

Present  law. — As  indicated  above  the  present  permanent  ceiling  on 
title  XX  Federal  funding  of  social  services  was  established  in  1972  at 
a  level  of  $2.5  billion.  Legislation  enacted  in  1976  provided  for  a 
temporary  increase  in  the  limit  on  Federal  funding  under  the  title  XX 
program.  The  amount  made  available  was  $40  million  for  the  calendar 
quarter  July-September  1976,  and  $200  million  for  fiscal  year  1977. 
The  additional  funding  was  allocated  among  the  States  in  the  same 
way  as  the  permanent  $2.5  billion  limit,  i.e.,  on  a  population  basis. 
The  new  funds  were  made  available  to  the  States  on  a  100  percent 
Federal  funding  basis  and  could  not  exceed  the  amount  of  State  ex- 
penditures for  child  care.  Subsequent  legislation  extended  these  tem- 
porary funding  provisions  for  fiscal  years  1978  and  1979,  thus  providing 
the  States  with  an  additional  $200  million  in  title  XX  funds  for  those 
years.  In  addition,  the  95th  Congress  temporarily  raised  the  basic 
$2.5  billion  ceiling  on  social  services  spending  to  $2.7  billion  for  social 
services,  resulting  in  an  overall  ceiling  of  $2.9  billion  including  the 
special  funding  for  child  care.  Under  present  law,  the  annual  amount 
of  Federal  funding  for  title  XX  services  reverted  to  $2.5  billion  (the 
amount  provided  under  the  permanent  ceiling)  as  of  October  1,  1979. 
(See  table  11  for  State-by-State  allocations  for  fiscal  year  1979.) 

Committee  hill. — When  the  $2.5  billion  ceiling  was  originally  estab- 
lished in  1972,  it  was  adequate  to  allow  room  for  significant  program 
growth  in  most  States.  Even  then,  however,  there  were  some  States 
already  at  their  limits  under  the  ceiling,  and  since  then  all  States  have 
reached  their  maximum  funding  level.  As  a  result,  there  is  no  addi- 
tional room  for  meeting  additional  services  needs  within  the  present 
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ceiling.  While  States  may  be  able  to  reevaluate  their  title  XX  pro- 
grams to  effect  economies  and  to  eliminate  some  items  of  low  priority, 
such  savings  would  tend  to  be  offset  by  the  impact  of  inflation  on 
other,  high  priority  services. 

It  was  the  judgment  of  the  committee  in  making  its  budgetary 
recommendations  earlier  in  the  year,  that  this  program  should  at  least 
be  maintained  at  its  fiscal  1979  level  of  $2.9  billion.  It  is  the  under- 
standing of  the  committee  that  the  budgetary  goals  for  fiscal  year 
1980  incorporated  in  the  First  Concurrent  Budget  Resolution  were 
consistent  with  a  continuation  of  the  $2.9  billion  title  XX  level.  (In 
social  services  as  in  several  other  areas  of  the  budget,  the  House  inter- 
pretation of  the  First  Budget  Resolution  differed  substantially  from 
the  Senate  interpretation.  The  House  interpretation  held  that  the 
budgetary  goals  in  the  social  services  function  would  accommodate  a 
title  XX  funding  level  of  $3.1  billion  and  that  is  the  level  incorporated 
in  the  House  version  of  H.R.  3434.  In  the  Senate,  however,  the  First 
Budget  Resolution  was  interpreted  by  the  Senate  Budget  Conferees 
as  allowing  room  in  that  budget  function  for  no  more  than  a  $2.9 
billion  title  XX  program  funding  level.) 

The  Senate  has  now  passed  a  Second  Budget  Resolution  for  fiscal 
year  1980  with  budgetary  totals  which  are  inconsistent  with  a  ceiling 
for  this  program  in  excess  of  $2.7  billion.  This,  of  course,  represents  the 
Committee's  understanding  as  to  the  assumption  for  this  program 
underlying  the  Budget  Resolution  totals.  The.  Committee  recognizes 
that  the  Budget  Resolution  is  binding  only  as  to  its  totals  and  not  as 
to  specific  legislative  assumptions  which  may  have  been  understood 
to  underlie  those  totals.  Nevertheless,  the  overall  budgetary  totals  in 
the  second  resolution,  as  passed  by  the  Senate,  would  require  even  more 
substantial  reductions  in  other  programs  under  Finance  Committee 
jurisdiction.  Consequently,  the  committee  believes  that  it  cannot,  in 
the  light  of  the  Senate  Budget  Resolution,  recommend  a  fiscal  1980 
title  XX  level  in  excess  of  $2.7  billion  at  this  time.  The  Committee 
stands  ready,  however,  to  reassess  this  level  after  Congress  completes 
action  on  the  Second  Budget  Resolution. 

While  the  Committee,  for  the  reasons  stated  above,  cannot  recom- 
mend title  XX  levels  in  excess  of  $2.7  billion  for  fiscal  year  1980,  the 
Committee  is  concerned  about  the  impact  of  inflation  on  the  programs 
operated  under  that  title  and  particularly  so  in  view  of  the  fact  that 
the  permanent  ceiling  has  been  reached  by  all  States.  For  this  reason, 
the  committee  believes  that  is  it  appropriate  at  this  time  to  consider 
a  moderate  amount  of  indexing  for  this  program  over  the  next  several 
years,  in  order  both  to  provide  some  assistance  to  States  in  meeting 
the  impact  of  inflation  on  high  priority  service  programs  and  to  pro- 
vide States  with  advance  knowledge  of  the  amount  of  funding  they 
can  expect  for  those  programs.  Under  the  committee  bill,  therefore, 
the  title  XX  ceiling  will  be  indexed  to  inflation  in  the  following  manner: 
for  fiscal  year  1980  and  each  subsequent  year,  the  ceiling  will  be  modi- 
fied by  the  percentage  change  (increase  or  decrease)  in  the  consumer 
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price  index  during  the  preceding  year.  This  percentage  change  will 
be  applied  to  the  permanent  $2.5  billion  base  and  will  be  added  to 
the  prior  year  ceiling  (or  subtracted  from  it  in  the  event  of  a  decrease). 
(For  fiscal  year  1980  the  ''prior  year  ceiling"  will  be  the  permanent 
ceiling  of  $2.5  billion  rather  than  the  temporary  $2.9  billion.)  In 
calculating  these  cost  of  living  modifications,  any  increase  (or  decrease) 
which  is  not  an  exact  multiple  of  $100  million  will  be  rounded  down- 
ward to  the  next  lower  multiple  of  $100  million. 

The  period  over  which  the  change  in  the  cost  of  living  will  be  meas- 
ured under  the  bill  is  the  one-year  period  ending  6  months  before  the 
start  of  the  fiscal  year  in  question.  This  is  the  same  indexing  period 
used  for  purposes  of  determining  cost  of  living  increases  under  the 
social  security  program.  In  order  to  assure  that  this  indexing  formula 
will  not  create  an  unanticipated  drain  on  the  Federal  Treasury,  the 
bill  specifies  that  the  percentage  increase  in  any  year  cannot  exceed  the 
inflation  rate  assumed  by  the  Senate  Budget  Committee  in  develop- 
ing the  second  concurrent  budget  resolution  for  fiscal  year  1980,  as 
shown  on  page  25  of  Senate  Report  96-311.  (In  the  case  of  fiscal  years 
after  1984,  the  percentage  would  be  limited  to  the  Budget  Com- 
mittee's forecasted  inflation  rate  of  7.4  percent  for  1984.) 

Under  current  economic  forecasts  of  the  Administration  and  the 
Congressional  Budget  Ofiice,  the  indexing  formula  in  the  committee 
bill  will  result  in  a  title  XX  ceiling  level  of  $2.7  billion  in  fiscal  year 
1980,  $2.9  billion  in  fiscal  year  1981,  $3.10  billion  in  fiscal  year  1982, 
$3.2  billion  in  fiscal  year  1983,  and  $3.2  billion  in  fiscal  year  1984  and 
$3.3  billion  in  fiscal  year  1985.  In  order  to  assure  a  reevaluation  of 
the  appropriateness  and  the  effectiveness  of  the  indexing  provisions, 
the  bill  provides  that  further  increases  under  the  indexing  provisions 
wiU  not  take  place  after  the  ceiling  reaches  a  level  of  $3.3  billion  in 
the  absence  of  subsequent  legislation  to  extend  those  provisions. 

SPECIAL  ALLOCATION  FOR  CHILD  CARE  SERVICES 

(Section  202  of  the  Bill) 

Present  law. — Among  other  provisions  in  the  1974  social  services 
amendments  was  a  formal  incorporation  into  the  title  XX  program  of 
certain  standards  for  child  care  services  funded  under  the  title  XX 
program.  The  child  care  standards  were  a  modified  version  of  the 
Federal  Interagency  Day  Care  Requirements  which  were  published 
in  1968.  The  Federal  Interagency  Requirements  had  previously  been 
applicable  to  child  care  under  the  social  service  program  but  compliance 
with  them  had  not  been  monitored. 

The  standards  for  child  care  were  to  have  become  effective  beginning 
October  1,  1975.  However,  because  the  imposition  of  the  standards 
relating  to  staffing  would  have  increased  the  cost  of  operation  of  the 
program  and  because  of  disagreement  as  to  the  appropriateness  of  the 
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standards,  Congress  enacted  legislation  postponing  their  implementa- 
tion on  a  mandatory  basis,  pending  a  study  of  their  appropriateness 
which  the  law  required  be  conducted  bv  the  Department  of  Health, 
Education,  and  Welfare.  The  findings  oi  that  study  were  published  in 
July  1978  and  the  Department  is  currently  holding  hearings  on  pro- 
posed regulations  which  it  expects  to  issue  in  final  form  before  the 
end  of  calendar  year  1979. 

Pending  resolution  of  the  standards  issued  the  1976  legislation 
provided  for  an  increased  level  of  title  XX  funding  to  enable  States  to 
improve  their  child  care  programs  in  such  ways  as  they  found  most 
appropriate.  On  a  full -year  basis  the  additional  funding  provided  for 
in  that  legislation  totaled  $200  million  which  was  available  to  the 
States  without  the  usual  25  percent  non-Federal  matching  require- 
ment. This  funding  could  be  used  only  for  services  related  to  the  pro- 
vision of  child  care.  (However,  States  were  free  to  use  this  amount  to 
continue  existing  child  care  progi'ams  as  well  as  to  improve  those  pro- 
grams or  provide  new  child  care  services.)  This  special  $200  million 
allocation  for  child  care  has  subsequently  been  continued  through 
fiscal  year  1979  (as  a  part  of  the  overall  $2.9  billion  ceiling). 

Committee  bill. — The  Committee  believes  it  is  appropriate,  at  least 
for  the  time  being,  to  continue  this  special  child  care  allocation  that 
has  been  in  existence  for  the  past  few  years.  Accordingly  the  Com- 
mittee bill  provides  that,  in  fiscal  1980  and  1981,  that  $200  million  of 
the  overall  title  XX  ceiling  (as  determined  under  the  preceding 
section)  will  be  considered  as  a  child  care  allocation  available  without 
non-Federal  matching  requirement. 

TEMPORARY  LIMITATION  ON  FUNDS  FOR  TRAINING 

(Section  203  of  the  Bill) 

Present  law. — In  addition  to  providing  for  the  funding  of  social 
services,  title  XX  also  provides  for  funding  ''personnel  training  and 
retraining  directly  related  to  the  provision  of  those  services  (including 
both  short-  and  long-term  training  at  educational  institutions  through 
grants  to  such  institutions  or  by  direct  financial  assistance  to  students 
enrolled  in  such  institutions)."  Federal  funding  for  training  costs,  like 
other  Federal  funding  under  title  XX,  is  on  a  75  percent  Federal,  25 
percent  non-Federal  basis.  Training  funding,  however,  is  not  governed 
by  the  overall  title  XX  funding  ceiling  but  is  completely  open-ended. 
The  President's  budget  for  fiscal  year  1980,  citing  recent  rapid  growth 
in  expenditures  for  training,  proposed  legislation  to  place  a  limit  on 
Federal  funding  for  training  for  each  State  equal  to  3  percent  of  its  title 
XX  allocation.  This  limit  would  have  been  phased  in  over  a  3-year 
period.  Table  17  shows  the  most  recent  estimates  of  expected  Federal 
costs  of  title  XX  in  fiscal  1979. 

Committee  bill. — The  committee  amendment  would  establish  a  limit, 
for  one  year  (fiscal  year  1980),  on  the  amount  of  Federal  matching 
funds  available  to  the  States  for  training.  Notwithstanding  any  other 
provision  of  law,  the  limit  for  each  State  would  be  equal  to  4  percent 
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of  that  State's  1980  allotment  under  the  title  XX  funding  ceiling  or  the 
actual  amount  spent  by  the  State  in  fiscal  year  1979,  whichever  is 
higher. 

In  establishing  this  fiscal  year  1980  limit,  the  committee  notes  that 
it  is  changing  the  open-ended  nature  of  the  funding  for  this  program 
but  is  not  changing  the  entitlement  nature  of  the  program.  As  with 
other  Social  Security  Act  matching  grant  programs,  States  have  a 
right  to  expect  that  the  Federal  Government  will  live  up  to  its  statu- 
tory commitment  to  match  qualified  expenditures. 

The  Committee  expects  that  the  Department  of  Health,  Education, 
and  Welfare  will  undertake  a  thorough  review  of  how  title  XX  training 
funds  are  being  used  by  the  States,  and  the  effectiveness  of  current 
State  training  programs  in  improving  the  delivery  of  title  XX  services. 
The  Committee  intends  to  develop  a  more  permanent  resolution  of  this 
matter  and  will  need  this  information  in  its  consideration  of  legislation 
relating  to  the  use  of  training  funds  in  years  after  1980.  Because  the 
committee  intends  to  review  this  issue  in  the  near  future,  it  did  not 
include  the  provision  of  the  House  bill  requiring  an  HEW-approved 
State  plan  starting  in  1981. 

USE  OF  RESTRICTED  PRIVATE  FUNDS  FOR  TRAINING  PROGRAMS 

(Section  204  of  the  Bill) 

Present  law. — Under  present  law,  donated  private  funds  used  for 
title  XX  services  must  be  donated  to  the  State  without  restrictions 
(1)  as  to  use,  other  than  restrictions  as  to  the  type  of  donor  who  is  not 
a  sponsor  or  operator  of  a  program  to  provide  these  services,  and  (2) 
as  to  the  geographic  area  in  which  the  services  are  to  be  provided. 

Committee  hill. — The  committee  bill  would  permit  the  acceptance 
by  the  State  of  restricted  private  matching  funds  for  social  services 
training  for  fiscal  year  1980.  Funds  used  as  the  non-Federal  match 
under  authority  of  this  provision  could  not  be  used  to  pay  for  training 
provided  by  for-profit  facilities.  The  committee  beUeves  that  allow- 
ing for  the  use  of  restricted  private  matching  funds  will  encourage 
private  organizations  and  foundations  to  contribute  to  the  strengthen- 
ing of  State  training  programs,  thereby  improving  the  State's  capacity 
to  deUver  services  to  those  who  need  them.  Since  this  is  an  expansion 
of  existing  authority  in  this  area,  the  Department  of  Health,  Educa- 
tion, and  Welfare  should  monitor  the  use  made  of  this  authority. 
However,  the  committee  intends  that  such  monitoring  be  carried  out 
in  a  careful  and  reasonable  manner  that  will  not  result  in  discouraging 
those  who  would  wish  to  make  use  of  the  provision.  The  committee 
believes  that  the  provisions  of  section  204  placing  a  ceiling  on  the 
previously  open-ended  nature  of  the  title  XX  training  provisions 
largely  remove  whatever  objections  might  otherwise  be  raised  against 
permitting  the  use  of  donated  funds  on  a  restricted  basis.  However, 
since  that  section  is  effective  only  for  one  year  pending  further  study 
of  the  issue  by  the  committee,  a  similar  one-year  limitation  has  been 
placed  on  this  provision.  The  committee  expects,  however,  that  it 
would  act  to  extend  this  provision  at  the  time  that  it  recommends  a 
further  resolution  of  the  ceiling  issue. 
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EMERGENCY  SHELTER 

(Section  205  of  the  bill) 

Present  law. — Under  present  law,  States  may  use  funds  to  provide 
emergency  shelter  for  children  as  a  protective  service  for  up  to  30  days. 
HEW  regulations  provide  that  this  service  is  limited  to  30  days  within 
any  6-month  period.  Every  State  now  provides  for  emergency  shelter 
services  for  children  as  part  of  the  State  plan. 

Committee  bill. — The  bill  would  allow  States  to  provide  shelter  care 
for  adults  who  are  in  need  of  this  service  as  well  as  for  children.  Under 
the  committee  bill,  emergency  shelter  could  be  provided,  for  up  to  30 
days  in  any  6-month  period,  as  a  protective  service  to  an  adult  in 
danger  of  physical  or  mental  injury,  neglect,  maltreatment,  or 
exploitation.  Many  adults  faced  with  emergency  situations  arising 
from  domestic  violence,  accident,  or  other  cause  may  be  temporarily 
unable  to  provide  for  themselves  and,  in  particular,  may  face  an  urgent 
and  immediate  need  for  short-term  shelter.  Moreover,  the  committee 
has  been  told  by  the  administration  that  cases  involving  the  need  for 
emergency  shelter  for  a  child  will  often  also  involve  a  similar  need  for 
a  parent  of  the  child.  Under  the  committee  provision,  States  would  be 
given  the  flexibility  to  deal  with  situations  of  this  type. 

MULTIYEAR  PLAN;  CHOICE  OF  FISCAL  YEAR 

(Section  206  of  the  bill) 

Present  law. — Title  XX  of  the  Social  Security  Act  provides  great 
flexibility  to  the  States  in  the  design  and  operation  of  social  services 
programs  to  meet  the  needs  of  their  citizens.  Because  of  the  diversity 
of  needs  and  services  programs,  the  statute  requires  States  to  under- 
take periodic  reassessment  of  these  programs  through  the  development 
each  year  of  a  comprehensive  social  services  plan  which  will  govern 
the  operations  and  scope  of  the  program  within  the  State.  States  have 
the  option  under  present  law  of  using  either  the  Federal  fiscal  year  or 
the  fiscal  year  used  by  the  State  government  as  the  social  services 
program  year  to  which  the  annual  State  plan  will  apply. 

Committee  bill. — The  committee  believes  that  it  would  be  appro- 
priate at  this  time  to  provide  a  degree  of  additional  flexibility  to  the 
States  in  developing  their  social  services  plans.  Accordingly,  the  com- 
mittee amendment  would  eliminate  the  requirement  that  such  plans 
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be  limited  to  only  a  single  year  and  would  allow  States  the  option 
of  using  a  1-,  2-,  or  3-year  services  program  period.  The  com- 
mittee feels  that  adequate  levels  of  reassessment  can  be  achieved 
within  these  longer  periods  and  that  States  will  be  able  to  conserve 
some  of  resources  now  devoted  to  the  annual  planning  process.  How- 
ever, if  States  elect  a  program  period  of  longer  than  one  year,  the  State 
agency  will  be  required  to  publish  and  make  generally  available  such 
information  concerning  the  program  at  such  times  as  the  Secretary 
may  by  regulation  require.  The  conamittee  amendment  also  allows 
States  an  additional  option  as  to  the  fiscal  year  with  which  the  services 
program  periods  must  coincide.  Under  the  amendment,  States  would 
be  permitted  the  option  of  using  a  services  program  period  which 
coincides  with  the  fiscal  year  used  by  the  local  units  of  government 
within  the  State.  This  change  is  necessary  in  those  States  where  local 
governments  have  a  major  role  in  the  operations  of  the  title  XX  pro- 
gram and  utilize  a  fiscal  year  which  differs  from  both  the  State  and 
Federal  fiscal  years. 

SOCIAL  SERVICES  FUNDING  FOR  TERRITORIES 

(Section  207  of  the  Bill) 

Present  law. — Puerto  Rico,  Guam,  and  the  Virgin  Islands  do  not 
participate  in  the  title  XX  social  services  program  on  the  same  basis 
as  the  States.  Instead,  they  may  receive  an  allotment  for  social 
services  only  from  the  amount  that  the  States  and  the  District  of 
Columbia  certify,  after  the  beginning  of  the  fiscal  year,  that  they  will 
not  use  out  of  their  share  of  the  $2.5  billion  in  Federal  funding  under 
the  title  XX  program.  The  law  specifies  that  in  no  case  can  the  allot- 
ment exceed  $15  million  for  Puerto  Rico  and  $500,000  each  for  Guam 
and  the  Virgin  Islands.  Because  under  present  provisions  of  law  these 
jurisdictions  do  not  know  in  advance  of  the  program  year  whether  they 
will  have  any  title  XX  funds  available  to  them,  or  the  magnitude  of 
those  funds,  they  have  had  difficulty  in  making  the  most  effective  use 
of  the  funds  that  have  become  available. 

Committee  hill. — The  committee  bill  would  amend  present  law  by 
providing  that,  beginning  in  fiscal  year  1980,  a  separate  title  XX 
entitlement  amount  would  be  estabhshed,  as  follows:  Puerto  Rico, 
$15  million;  Guam  and  the  Virgin  Islands,  $500,000;  and  the  Northern 
Marianas,  $100,000.  This  provision  will  allow  these  jurisdictions  to 
plan  in  advance  how  their  social  services  funds  should  be  spent  in  order 
to  provide  for  the  effective  delivery  of  such  services. 
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TABLE  17.-TITLE  XX  TRAINING  FUNDS-1979  ESTIMATED 
FUNDING  AND  IMPACT  OF  4-PERCENT  LIMIT-Continued 

[In  thousands  of  dollars] 

Estimated  4  percent  of 

1979  Federal  $2.7  billion 

State                                                           funding  allocation 

Ohio                                                      805  5,342 

Oklahoma                                              394  1,403 

Oregon                                               1,414  1,186 

Pennsylvania                                        3,896  5,883 

Rhode  Island                                          555  466 

South  Carolina                                         948  1,435 

South  Dakota                                          340  343 

Tennessee                                           1,546  2,146 

Texas                                                  9,625  6,405 

Utah                                                  1,498  633 

Vermont                                                505  241 

Virginia                                                  596  2,563 

Washington                                          2,011  1,826 

West  Virginia                                        2,428  928 

Wisconsin..                                          1,686  2,323 

Wyoming                                               177  202 

Source:  Based  on  data  from  Department  of  Health,  Education,  and  Welfare, 
representing  estimates  received  from  States,  not  including  late  claims. 


PERMANENT  EXTENSION  OF  PROVISIONS  RELATING  TO  CHILD  SUPPORT 
ENFORCEMENT,  CHILD  DAY  CARE  SERVICES,  AND  SERVICES  FOR  ALCO- 
HOLICS AND  DRUG  ADDICTS 

(Section  208  of  the  Bill) 

For  the  past  few  years,  certain  aspects  of  the  social  services  and  child 
support  programs  have  been  operated  under  authority  of  provisions 
which  were  originally  enacted  on  a  temporary  basis  and  had  been  ex- 
tended from  time  to  time.  During  the  last  Congress  there  appeared  to 
be  general  agreement  on  the  desirability  of  extending  these  provisions 
on  a  permanent  basis.  However,  for  reasons  unrelated  to  these  provi- 
sions, the  legislation  to  accomplish  that  objective  did  not  reach  final 
enactment  prior  to  the  adjournment  of  the  Congress.  Consequently, 
authority  to  fund  these  programs  lapsed  as  of  October  1,  1978.  Because 
of  the  importance  of  these  provisions  and  the  fact  that  States  had 
continued  to  provide  these  services  in  the  expectation  that  the  author- 
ity for  them  would  be  restored,  the  Senate  acted  early  in  this  Congress 
to  pass  legislation  reinstating  the  funding  for  these  programs  on  a  per- 
manent basis  and  retroactive  to  October  1,  1978.  This  legislation  was 
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agreed  to  as  an  amendment  to  the  bill  H.R.  3091.  Up  to  now,  however, 
the  House  of  Representatives  has  been  unwilling  to  agree  to  these 
amendments  to  that  bill.  The  committee  has  incorporated  provisions 
identical  in  substance  to  the  Senate-passed  amendment  to  H.R.  3091 
in  section  208  of  the  committee  bill  as  described  below. 

1.  CONTINUED  FEDERAL  MATCHING  FOR  CHILD  SUPPORT  SERVICES 
FOR  NONWELFARE  FAMILIES 

Present  Law. — The  child  support  and  establishment  of  paternity  pro- 
gram, enacted  at  the  end  of  the  94th  Congress  as  title  IV-D  of  the 
Social  Security  Act,  mandates  aggressive  administration  at  both  the 
Federal  and  State  levels  with  various  incentives  for  compliance  and 
with  penalties  for  noncompliance.  The  program  includes  child  support 
enforcement  services  for  both  welfare  and  nonwelfare  families.  The 
child  support  enforcement  program  leaves  basic  responsibility  for 
child  support  and  establishment  of  paternity  to  the  States,  but  pro- 
vides for  an  active  role  on  the  part  of  the  Federal  Government  in 
monitoring  and  evaluating  State  child  support  enforcement  programs, 
in  providing  technical  assistance,  and,  in  certain  instances,  in  under- 
taking to  give  direct  assistance  to  the  States  in  locating  absent  parents 
and  obtaining  support  payments  from  them. 

To  assist  and  oversee  the  operation  of  State  child  support  programs, 
the  Department  of  Health,  Education,  and  Welfare  is  required  to  set 
up  a  separate  organizational  unit  under  the  direct  control  of  a  person 
designated  by  and  reporting  to  the  Secretary.  Since  the  March  1977 
reorganization  of  HEW  the  Commissioner  of  Social  Security  is  the 
Director  of  the  Office  of  Child  Support  Enforcement.  The  Office  of 
Child  Support  Enforcement  reviews  and  approves  State  child  support 
enforcement  plans,  evaluates  and  audits  the  implementation  of  the 
program  in  each  State,  and  provides  technical  assistance  to  the  States. 
Recently  the  office  established  a  National  Child  Support  Enforcement 
Reference  Center  as  a  central  location  for  the  identification,  collection 
and  dissemination  of  useful  information  from  State  and  local  pro- 
grams. In  addition,  it  has  created  a  National  Institute  for  Child 
Support  Enforcement  to  provide  training  and  technical  assistance  to 
persons  working  in  the  field  of  child  support  enforcement. 

HEW  regional  child  support  staff,  under  the  regional  child  support 
representative,  are  responsible  solely  for  title  IV-D  and  report  directly 
to  the  Office  of  Child  Support  Enforcement.  The  manner  in  which  the 
Department  of  Health,  Education,  and  Welfare  has  complied  with 
the  requirement  of  a  separate  organizational  unit  for  child  support 
enforcement  is  in  keeping  with  the  spirit  and  intent  of  present  law  and 
is  analogous  to  the  organizational  structure  for  child  support  enforce- 
ment in  many  States — particularly  States  with  highly  cost-effective 
programs  such  as  Michigan,  Massachusetts,  Washmgton,  and  Iowa. 

The  legislation  creating  the  child  support  program  requires  each 
State  to  have  a  program  of  child  support  collection  and  paternity 
establishment  services  for  both  AFDC  and  non-AFDC  families  admin- 
istered by  a  single  and  separate  organizational  unit  within  the  State 
under  a  separate  State  plan  for  child  support  administered  separately 
from  other  State  plans. 

The  States  administer  the  child  support  program  through  separate 
child  support  agencies,  popularly  referred  to  as  IV-D  agencies.  In 
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most  States  the  program  is  administered  directly  by  the  State  agency, 
in  a  few  States  it  is  administered  by  local  agencies  under  State  super- 
vision and  in  two  States  it  is  administered  by  the  State  in  some  jurisdic- 
tions and  by  local  agencies  in  others. 

The  statute  provides  Federal  matching  of  75  percent  for  services  to 
AFDC  families  and  for  parent  locator  services  for  families  not  receiv- 
ing welfare  benefits  on  a  permanent  basis.  Matching  for  other  services 
to  non-AFDC  families  was  originally  provided  for  one  year,  but  has 
been  extended  through  fiscal  year  1978. 

The  act  also  provides  for  a  parent  locator  service  within  the  De- 
partment of  HEW's  separate  child  support  enforcement  unit.  The 
act  further  requires  that  a  mother,  as  a  condition  for  welfare,  assign 
her  right  to  support  payments  to  the  State  and  cooperate  in  identifying 
and  locating  the  father  and  securing  support  payments  except  when 
cooperation  is  determined  not  to  be  in  the  best  interest  of  the  child. 

The  legislation  requires  that  State  child  support  plans  provide  for 
entering  into  cooperative  arrangements  with  appropriate  courts  and 
law  enforcement  officials  to  assist  the  child  suf)port  agency  in  adminis- 
tering the  program.  The  law  specifically  requires  the  entering  into  of 
financial  arrangements  with  such  courts  and  officials  in  order  to  assure 
optimum  results  under  the  child  support  program  and  with  respect  to 
any  other  matters  of  common  concern  to  the  courts  and  the  child 
support  agency. 

In  the  first  44  months  of  the  child  support  program  (August  1975 
through  March  31,  1979),  States  have  reported  total  collections 
of  over  $3.2  billion,  of  which  $1.47  billion  was  for  AFDC  families  and 
$1.76  billion  for  families  not  on  welfare,  at  a  total  cost  of  $0.95  billion 
or  30  cents  per  dollar  collected  (see  table  18). 

The  increasing  success  of  the  child  supi)ort  enforcement  program 
is  refiected  not  just  in  the  amounts  of  child  support  collected,  but 
also  in  other  program  results.  In  those  States  reporting  the  informa- 
tion: 

In  the  first  44  months  of  the  child  support  enforcement  pro- 
gram, 1,439,000  absent  parents  were  located;  there  were  870,000 
support  obligations  established ;  and  paternity  was  established  by 
the  courts  for  293,000  children  (see  table  19). 
It  was  the  expectation  of  the  conmiittee  that  the  successful  imple- 
mentation of  the  child  support  program  would  result  in  a  decrease  in 
the  aid  to  families  with  dependent  children  (AFDC)  rolls.  Nonwelfare 
families  would  receive  increased  child  support  collections,  and  would 
therefore  not  be  forced  to  turn  to  the  AFDC  program  for  assistance. 
In  addition,  families  already  on  the  rolls  would  be  enabled  to  become 
self-supporting  and  end  their  welfare  dependency.  In  fact,  the  number 
of  AFDC  recipients  in  July  1979,  the  latest  month  for  which  statistics 
are  available,  was  the  lowest  since  July  1971.  The  current  number  of 
recipients,  10.2  million,  is  a  decrease  of  over  1.2  million  from  March 
1976.  The  child  support  program  may  well  have  been  a  factor  in  these 
decreases.  There  is  no  way  of  knowing  how  much  has  been  saved  in 
welfare  costs  in  those  cases  where  the  family  receives  child  support  and 
need  not  apply  for  welfare  payments. 

Committee  hill. — The  committee  believes  that  the  requirement  that 
every  State  have  a  program  of  child  support  collection  and  paternity 
establishment  services  for  families  that  are  not  receiving  welfare  is  an 
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essential  component  of  the  child  support  program.  The  purpose  of  the 
requirement  is  to  assure  that  abandoned  families  with  children  have 
access  to  child  support  services  before  they  are  forced  to  apply  for 
welfare.  It  is  the  opinion  of  the  committee,  supported  by  the  state- 
ments of  many  State  child  support  administrators,  that  access  to 
these  services  often  means  the  difference  between  a  family's  reliance 
on  welfare  support  and  being  supported  by  a  legally  responsible  parent. 
Most  of  the  families  being  served  are  marginally  eligible  for  AFDC, 
and  without  child  support  services  are  likely  to  end  up  on  the  welfare 
roHs. 

The  committee  believes  that  most  of  the  existing  programs  of  re- 
quired services  for  non-AFDC  families  will  flounder  if  Federal  financing 
for  the  services  is  not  fully  restored.  It  also  believes  that  States  will  not 
be  willing  to  develop  and  expand  the  programs  unless  they  are  con- 
vinced that  Federal  financing  will  be  continued  without  interruption. 
In  addition,  it  seems  reasonable  and  fair  to  assist  in  the  financing  of  a 
State  program  which  is  mandated  by  Federal  law.  The  committee 
notes  in  particular  that  States  which  do  not  have  an  effective  program 
for  non-AFDC  families  are  subject  to  a  penalty  provision  which 
requires  a  reduction  in  Federal  matching  for  AFDC  of  5  percent  if  a 
State  is  found  as  the  result  of  a  Federal  audit  to  have  failed  to  have  an 
effective  child  support  program.  For  these  reasons,  the  committee 
amendment  would  provide  for  Federal  matching  for  services  to 
non-AFDC  families  on  a  permanent  basis  effective  October  1,  1978. 
This  provision  has  previously  been  approved  by  the  Senate  as  an 
amendment  to  the  bill  H.R.  3091. 


TABLE  18.-T0TAL  AFDC  AND  NON=AFDC  COLLECTIONS  AND  TOTAL  EXPEND- 
ITURES, BY  STATE— AUG.  1,  1975  THROUGH  MAR.  31,  1979 


Total  AFDC 
collections 

Total  Non-AFDC 
collections 

Total 
collections 

Total 
expenditures 

Total 

. . .  $1,465,058,083  $1,762,544,699  $3,227,602,782  $953,750,806 

Alabama  

Alaska  

Arizona  

Arkansas  

California  

4,956,091 
720,135 
1,206,785 
3,469,253 
223,983,200 

74,258 
10,750,871 
3,936,762 
1,372,084 
243,650,688 

5,030,349 
11,471,006 
5,143,547 
4,841,337 
467,633,888 

10,128,665 
3,408,588 
5,263,217 
4,594,962 
227,854,100 

Colorado  

Connecticut 

Delaware  

District  of 

Columbia 
Florida  

10,522,974 
31,649,780 
4,135,103 

2,165,452 
10,738,136 

3,483,708 
38,405,617 
16,744,394 

167,151 
2,376,219 

14.006,682 
70,055,397 
20,879,497 

2,332,603 
13,114,355 

9,834,045 
13,050,841 
2,405,039 

3,510,339 
13,479,965 

Georgia  

Hawaii  

Idaho  

Illinois  

Indiana  

12,841,648 
4,034,988 
5,524,287 
28,267,968 
19,716,753 

1,797,989 
828,161 
834,760 
1,024,394 
1,185,882 

14,639,637 
4,863,149 
6,359,047 
29,292,362 
20.902,635 

6,535,821 
2,818,852 
2,726,633 
16,096,684 
8,482,216 
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Committee  hill. — Effective  for  taxable  years  beginning  after  Decem- 
ber 31,  1978,  the  Committee  amendment  would  permit  the  tax  credit 
and  related  title  XX  grant  provisions  to  be  applied  to  part-time  as 
well  as  full-time  employment  by  welfare  recipients  in  child  care  jobs. 

CHAXGES  RELATED  TO  PUBLIC  LAW  9  5-6  00 

Present  law. — The  1978  tax  reduction  act  (Public  Law  95-600) 
made  several  significant  changes  in  the  tax  credit  provisions  for  hiring 
welfare  recipients.  Under  prior  law,  the  tax  credit  for  hiring  welfare 
recipients  in  child  care  jobs  was  limited  to  20  percent  of  the  first 
$5,000  of  wages  and  was  available  only  through  September  30,  1978. 
Effective  January  1,  1979,  the  new  law  treats  child  care  jobs  in  the 
same  manner  as  other  employment  for  purposes  of  the  tax  credit. 
The  credit  is  made  permanent  and  applies  to  the  first  $6,000  of 
wages  (at  a  50  percent  rate  in  the  first  year  and  a  25  percent  rate  in  the 
second  year). 

Committee  hill. — The  committee  amendment  contains  several  pro- 
visions related  to  the  changes  made  by  Public  Law  95-600 : 

1.  The  title  XX  grant  provisions  would  be  conformed  to  the 
$6,000  maximum  wages  creditable  for  the  tax  provision.  (That  is, 
grants  up  to  $5,000  per  eligible  employee  could  be  made  for 
profit-making  child  care  facilities  and  up  to  $6,000  for  public  and 
non-profit  facilities) . 

2.  The  former  tax  credit  provisions  for  child  care  jobs  are 
reinstated  for  the  period  October  1,  1978  to  December  31,  1978. 
(After  that  date,  the  new  provisions  of  Public  Law  95-600  are 
effective  under  existing  law.) 

3.  A  number  of  technical  amendments  are  made  to  perfect  the 
transition  provisions  in  Public  Law  95-600  and  to  rectify  certain 
clerical  errors  in  that  statute. 

3.  ADDICTS  AND  ALCOHOLICS 

Present  law. — Since  the  enactment  of  title  XX  the  number  of  States 
reporting  the  provision  of  services  to  alcohol  and  drug  abusers  has 
significantly  increased.  In  1976,  36  States  included  services  to  these 
individuals  in  their  State  plans.  In  1978,  a  total  of  45  States  indicated 
that  they  would  target  services  for  alcoholics  and  drug  abusers.  In 
Public  Law  94-120  the  Congress  enacted  several  temporary  amend- 
ments to  title  XX  to  strengthen  the  services  which  States  could  provide 
to  alcoholics  and  drug  addicts.  These  provisions,  originally  enacted 
for  1  year,  were  later  twice  extended  and  expired  September  30,  1978. 

Committee  hill. — The  committee  bill  would  reinstate  and  make 
permanent,  effective  October  1,  1978,  the  temporary  provisions  of  law 
relating  to  the  use  of  title  XX  funds  for  certain  services  to  alcoholics 
and  drug  addicts.  Title  XX  funds  ordinarily  may  only  be  used  to 
provide  health  services  if  the  services  are  an  integral,  but  subordinate, 
part  of  a  social  service.  The  law  provides  also  that  funds  may  not  be 
used  for  services  to  persons  in  medical  institutions.  The  committee 
amendment  would  make  permanent  those  expired  provisions  of  law 
which  permitted  consideration  of  the  entire  rehabilitative  process  in 
determining  whether  medical  services  provided  to  addicts  and  alco- 
holics are  an  integral  but  subordinate  part  of  a  social  service.  Also 
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made  permanent  would  be  provisions  allowing  funding  for  up  to  7  days 
of  detoxification  services  provided  to  alcoholics  and  drug  addicts  in 
medical  institutions,  and  provisions  applying  the  privacy  protections 
of  the  Comprehensive  Alcohol  Abuse  and  Alcoholism  Prevention, 
Treatment,  and  Rehabilitation  Act  of  1970.  This  amendment  has 
previously  been  approved  by  the  Senate  as  an  amendment  to  H.R. 
3091. 

PROVISIONS  OF  THE  HOUSE  BILL  NOT  INCLUDED  IN  THE 
COMMITTEE  AMENDMENT 

In  addition  to  other  matters  discussed  above  the  following  pro- 
visions were  in  the  House-passed  version  of  H.R.  3434  but  have  not 
been  included  in  the  committee  amendment. 

Consultation  with  local  officials. — Under  Section  105  of  the  House 
bill.  States  would  be  required,  prior  to  publication  of  their  proposed 
title  XX  plan,  to  give  public  notice  of  intent  to  consult  with  the  chief 
elected  officials  of  the  political  subdivisions  of  their  State  and  provide 
such  officials  the  opportunity  to  present  their  views.  A  summary  of 
the  principal  views  of  the  local  officials  would  have  to  be  included  in 
the  plan. 

Plan  requirement  jor  distribution  of  funds  within  a  State. — Present 
law  requires  each  State  to  include  in  its  plan  a  description  of  the 
geographic  areas  in  w^hich  services  are  to  be  provided  and  the  nature 
and  amount  of  the  services  to  be  provided  in  each  area.  Section  107 
of  the  House  bill  would  add  a  requirement  that  the  State  specify  thos^ 
areas  which  it  has  determined  are  in  special  need  of  services,  and  that 
it  describe  the  criteria  used  to  determine  the  nature  and  amount  of 
services  to  be  provided  in  each  area. 

Statement  of  purpose. — Current  law  provides  that  the  purpose  of 
title  XX  is  to  encourage  States  to  furnish  services  directed  at  5  goals, 
which  are  stated  in  the  law.  Section  110  of  the  House  bill  would  add 
language  stating  that  it  is  the  purpose  of  title  XX  to  meet  social 
services  needs  which  are  not  otherwise  being  met,  particularly  in  areas 
of  the  State  with  special  needs,  in  order  to  make  available  a  compre- 
hensive range  of  services  to  eligible  beneficiaries. 

Committee  bill. — The  committee  bill  does  not  include  these  provi- 
sions. The  title  XX  program  covers  a  wide  range  of  services  meeting  the 
varied  needs  of  several  diverse  segments  of  the  population.  The  pro- 
gram was  intentionally  designed  with  a  view  towards  providing  each 
State  with  great  flexibility  in  designing,  developing,  and  operatmg  its 
social  services  plan.  The  committee  is  not  convinced  that  the  addition 
of  several  new  Federal  requirements  is  consistent  with  the  funda- 
mental purposes  of  the  title  XX  program.  Moreover,  in  the  light  of 
the  budgetary  situation  and  the  fact  that  all  States  have  reached  their 
Federal  funding  ceiling  levels,  the  committee  questions  whether  States 
should  be  required  to  divert  program  resources  to  meeting  new  Federal 
procedural  mandates.  The  committee  is  also  concerned  over  the  possi- 
bility that  individuals  dissatisfied  with  the  level  of  resources  devoted 
to  particular  programs  might  view  these  new  Federal  requirements  as 
an  invitation  to  litigation. 
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Using  the  same  example  but  assuming  higher  earnings,  the  family 
would  remain  eligible  for  AFDC  up  to  a  total  earnings  level  of  $770 
per  month  under  the  committee  bill  as  compared  with  $870  under 
existing  law. 

INCENTIVE  TO  REPORT  INCOME  UNDER  AFDC  PROGRAMS 

(Section  302  of  the  Bill) 

Present  law, — Quality  Control  reviews  show  that  a  large  percentage 
of  the  payment  errors  made  in  the  AFDC  program  relate  to  earned 
income  and  the  failure  of  the  recipient  to  report  the  correct  amount 
of  any  changes  in  amount  earned.  Of  all  cases  involving  error,  the  ma- 
jor concentration  was  in  earned  income — over  20  percent.  A  few 
States  require  that  all  income  be  reported  on  a  monthly  basis,  as  a  con- 
dition of  eligibility.  Most  States  do  not  do  this.  When  they  learn  that  a 
recipient  had  unreported  earned  income  in  prior  months,  they  give 
him  the  benefit  of  all  the  earned  income  disregards  provided  in  law 
in  calculating  the  amount  of  the  overpayment.  Thus,  if  a  recipient 
is  negligent  in  reporting  his  earnings  even  over  a  long  period  of  time 
there  is  no  penalty  involved. 

Committee  hill. — The  committee  believes  that  there  should  be  an 
incentive  in  the  law  for  recipients  with  earnings  to  report  their  in- 
come on  a  prompt  and  complete  basis.  The  committee  amendment 
would  accomplish  this  by  providing  that  there  would  be  no  disregard 
of  any  earned  income  which  the  recipient  has  not  reported  to  the  State 
agency.  This  provision  should  have  a  significant  impact  in  reducing 
errors  and  problems  of  overpayments  relating  to  earned  income. 

INCOME  OF  STEPPARENTS 

(Section  303  of  the  Bill) 

Present  Ixiw. — Under  present  law  a  stepparent's  income  may  not  be 
considered  in  calculating  the  AFDC  benefit  due  a  stepchild  unless 
the  stepparent  is  legally  responsible  for  stepchildren  under  State  law. 
According  to  the  Department  of  Health,  Education,  and  Welfare, 
there  are  only  two  States  which  have  such  laws.  Thus,  in  all  other 
States,  families  which  include  a  stepparent  may  receive  AFDC  regard- 
less of  the  amount  of  the  stepparent's  income.  Income  is  counted  only 
in  those  cases  in  which  the  State  agency  has  been  informed  that  the 
stepparent  is  actually  making  a  contribution  toward  the  child's  needs. 

Committee  hill. — The  committee  believes  that  a  stepparent  should 
be  considered  part  of  the  family  unit  for  purposes  of  the  AFDC  pro- 
gram. It  recognizes,  however,  that  the  stepparent  may  have  other 
obligations  and  needs  which  should  be  taken  into  consideration  in 
determining  the  amount  of  income  which  could  reasonably  be  expected 
to  be  available  to  his  stepchildren.  The  committee  bill  therefore 
requires  that  the  stepparent's  incorne  be  considered  in  determining 
a  stepchild's  benefit,  but  only  after  specific  items  have  been  taken  into 
account. 

Under  the  committee  amendment.  States  would  be  required  to  take 
into  account  that  part  of  the  unearned  income  plus  80  percent  of  the 
earned  income  of  a  stepparent  which  exceeds  the  sum  of:  (1)  the  State 
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standard  of  need  for  a  family  of  the  same  composition  as  the  step- 
parent and  his  dependents  who  are  not  receiving  welfare  (that  is,  those 
members  of  the  household  whom  he  claims  as  Federal  personal  income 
tax  dependents  but  who  are  not  in  the  AFDC  recipient  group) ;  (2) 
amounts  paid  by  him  to  dependents  living  elsewhere  which  are  taken 
into  account  for  Federal  personal  income  tax  purposes;  and  (3)  alimony 
or  child  support  payments  made  by  him  to  persons  not  living  in  the 
household. 

The  following  example  shows  how  this  provision  would  operate. 

Family  composition:  4  persons:  a  man  and  wife  each  of  whom  has 
one  child  by  a  previous  marriage  (man  pays  alimony  to  former 
spouse) . 

State  AFDC  need  standard  for  2  person  family:  $200. 
Income  of  wife  and  her  child:  None. 
Income  of  husband  and  his  child : 

Monthly  earnings   $300 

Unearned  income   50 

Total   350 

Present  law 

AFDC  payment  to  the  wife  and  her  child  is  $200  since  the  ncome 
of  the  stepfather  is  not  counted. 

Commiitee  bill 

80  percent  of  the  husband's  earnings;  plus   $240 

All  of  his  unearned  income   50 

Total   290 

Less  alimony  payment  to  his  former  spouse   45 

245 

Less  hypothetical  AFDC  need  standard  for  the  husband  and  his  child   200 

Remainder  is  applied  to  reduce  AFDC  payment  to  the  wife  and  her 

child  from  $200  to  $155   45 

PRORATING  OF  SHELTER  ALLOWANCE  WHEN  AFDC  HOUSEHOLD  INCLUDES 

INELIGIBLE  RELATIVES 


(Section  304  of  the  Bill) 

Present  law. — Under  present  law,  an  AFDC  household  may  include 
one  or  more  members  who  are  not  actually  considered  a  part  of  the 
AFDC  eligibility  group.  For  example,  an  uncle  living  with  the  family 
could  be  excluded  from  the  AFDC  computations  since  he  is  not  legally 
responsible  for  the  support  of  the  other  members  of  the  household. 
In  such  a  case,  his  needs  would  not  be  counted  in  determining  the  size 
of  the  grant  and  his  income  would  not  be  used  to  reduce  the  amount 
payable.  AFDC  studies  have  shown  that  a  substantial  proportion  of 
all  AFDC  households  include  such  ineligible  relatives. 

Committee  bill. — States  would  be  permitted,  in  computing  the  shelter 
cost  component  of  the  AFDC  grant,  to  assume  in  effect  that  such  an 
ineligible  relative  in  the  AFDC  household  bears  his  proportionate 
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share  of  the  shelter  expenses.  This  would  be  computed  as  follows: 
instead  of  applying  the  shelter  allowance  applicable  to  the  actual 
AFDC  ehgibility  group  the  State  would  use  the  larger  shelter  allowance 
that  would  apply  to  a  group  including  the  AFDC  unit  and  the  in- 
eligible relatives.  That  larger  allowance,  however,  would  be  reduced 
on  a  prorata  basis  in  accordance  with  the  ratio  of  the  number  of 
AFDC  eligibles  to  the  total  number  of  AFDC  eligibles  plus  ineh^ible 
relatives.  For  example,  if  the  household  included  4  AFDC  eligibles 
plus  two  ineligible  relatives  and  the  shelter  allowance  for  a  6-person 
family  was  $60,  the  amount  actually  payable  for  shelter  would  be  $40 
(four-sixths  of  the  fuU  allowance).  The  provision  would  apply  only  if 
the  overall  household  income  exceeded  the  State's  AFDC  standard 
of  need  for  a  household  of  that  size. 

SERVICES  FOR  DISABLED  CHILDREN 

(Section  305  of  the  Bill) 

Present  law. — As  part  of  the  supplemental  security  income  program 
(SSI) ,  the  Social  Security  Administration  is  required  to  refer  blind  and 
disabled  children  who  are  receiving  benefits  to  an  appropriate  State 
agency  for  counseling,  medical,  rehabilitative  and  social  services.  The 
State  agency  to  be  used  for  referral  is  either  the  agency  administering 
the  crippled  children's  program,  or  another  agency  designated  by  the 
Governor  if  he  finds  that  such  agency  could  administer  the  program 
of  services  more  effectively. 

The  agency  responsible  for  administering  the  State  program  must 
operate  under  a  State  plan  which  includes  provision  for  counseling  of 
disabled  children  and  their  families,  the  estabhshment  of  individual 
service  plans  for  children  under  16,  monitoring  to  assure  adherence  to 
the  plans,  and  provision  of  services  to  children  under  age  7  and  to 
children  who  have  never  been  in  school  and  require  preparation  to 
take  advantage  of  public  educational  services. 

A  total  of  $30  million  was  made  available  for  fiscal  years  1977,  1978 
and  1979.  The  funds  are  allocated  on  the  basis  of  the  relative  number 
of  children  age  6  and  under  in  each  State.  The  law  provides  that  up 
to  10  percent  of  the  State's  funds  may  be  used  for  counseling,  referral 
and  monitoring  which  is  provided  under  the  State  plan  for  children 
up  to  age  16.  The  remainder  of  the  funding  is  available  for  services 
to  disabled  children  under  age  7  and  those  who  have  never  been  in 
school. 

At  the  present  time  all  States  except  one  have  had  a  services  plan 
approved  by  the  Secretary  of  HEW.  It  is  estimated  that  about  $20 
of  the  $30  million  authorized  under  the  law  will  be  spent  in  fiscal 
year  1979. 

Committee  hill. — The  committee  bill  would  extend  this  program  for 
disabled  children  for  an  additional  three  years,  through  fiscal  year 
1982.  Without  such  an  extension,  the  program  ^vill  have  no  funding 
after  September  30,  1979. 
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The  committee  notes  that  the  program  is  only  now  becoming  fully 
implemented.  The  Department  of  HEW  issued  final  regulations  for 
the  program  after  substantial  delay  (in  April  1979),  and,  until  regula- 
tions were  effective,  States  were  forced  to  operate  under  interim 
guidelines.  Those  States  which  have  been  able  to  fully  implement 
their  programs  have  found  them  to  be  an  effective  mechanism  for 
coordinatmg  all  available  services  which  a  child  may  need,  and  assur- 
ing that  the  services  are  actually  received. 

The  committee  believes  that  the  justification  for  the  original  enact- 
ment of  the  program  is  stiU  valid.  The  committee  noted  in  its  report 
on  the  enabling  legislation : 

The  committee  believes  that  there  are  substantial  argu- 
ments to  support  the  establishment  of  a  formal  referral  pro- 
cedure. Many  disabled  children  have  conditions  which  can 
be  improved  through  proper  medical  and  rehabilitative  serv- 
ices, especially  if  the  conditions  are  treated  early  in  life.  The 
referral  of  children  who  have  been  determined  to  be  disabled 
could  thus  be  of  very  great  immediate  and  long-term  benefit 
to  the  children  and  families  who  receive  appropriate  services. 
In  addition,  the  procedure  could  be  expected  to  result  in 
long-range  savings  for  the  SSI  program,  in  that  some  children, 
at  least,  would  have  their  conditions  satisfactorily  treated 
and  would  move  off  the  disability  rolls  instead  of  receiving 
payments  for  their  entire  lifetime.  The  referral  of  disabled 
children  by  the  Social  Security  Administration  would  also 
serve  as  a  case-finding  tool  for  community  agencies  serving 
disabled  children  and  assist  them  in  focusing  their  services  in 
behalf  of  these  children.  Many  communities  have  the  capa- 
bility to  help  disabled  and  handicapped  children,  but  are  not 
always  able  to  identify  those  with  the  greatest  need. 

PUBLIC  ASSISTANCE  PAYMENTS  TO  TERRITORIAL  JURISDICTIONS 

(Section  306  of  the  Bill) 

Present  law. — Under  existing  law  there  is  a  dollar  ceiling  on  Federal 
matching  for  costs  of  cash  assistance,  administration  and  social  serv- 
ices provided  under  the  programs  of  aid  to  families  with  dependent 
children  and  aid  to  the  aged,  blind,  and  disabled  in  the  jurisdictions 
of  Puerto  Rico,  Guam,  and  the  Virgin  Islands.  The  annual  permanent 
ceiling  is  $24  million  for  Puerto  Rico,  $1.1  million  for  Guam,  and 
$0.8  million  for  the  Virgin  Islands.  These  limits  have  been  in  effect 
since  1972.  In  addition,  these  jurisdictions  are  limited  to  50  percent 
Federal  matching,  whereas  the  States  may  receive  from  50  to  83 
percent  Federal  matching,  depending  on  State  per  capita  income. 

The  average  payinent  in  January  1979  for  AFDC  recipients  was 
$11.92  in  Puerto  Rico,  $55.75  in  Guam,  and  $40.22  in  the  Virgin 
Islands,  compared  to  a  U.S.  average  of  $86.60  per  recipient.  Average 
payments  in  that  same  month  for  the  aged  in  these  jurisdictions  were 
$20.02  in  Puerto  Rico,  $74.42  in  Guam,  and  $58.16  in  the  Virgin 
Islands,  compared  to  the  average  federally  administered  SSI  payment 
of  about  $131.04. 
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For  one  year  (fiscal  year  1979),  the  overall  ceiling  was  tripled  to 
about  $78  million  and  the  matching  rate  was  increased  to  75  percent 
by  an  amendment  to  the  Revenue  Act  of  1978  (Public  Law  95-600). 
This  provision  expired  September  30,  1979,  and  the  ceiling  reverts  to 
$26  rnillion  and  the  matching  rate  to  50  percent. 


94 

TABLE  21.-SSI  DISABLED  AND  BLIND  CHILDRENS' SERVICES 
PROGRAM:  FEDERAL  ALLOCATION  BY  STATE,  FISCAL  YEAR 
1979 


Children  Allotment 
States  underage?  of  funds 

Total   22,097,899  $30,000,000 


Region  I: 

Connecticut   263,513  357,600 

IVlaine   108,017  146,700 

Massachusetts   505,574  686,400 

New  Hampshire   82,078  111,300 

Rhode  Island   83,666  113,700 

Vermont...   48,860  66,300 

Region  11: 

New  Jersey   665,208  903,000 

New  York   1,680,483  2,281,500 

Region  III: 

Delaware   59,474  80,700 

District  of  Columbia   89,742  121,800 

Maryland   372,822  506,100 

Pennsylvania   1,078,254  1,463,700 

Virginia    497,034  674,700 

West  Virginia                   ...  193,286  262,500 

Region  IV: 

Alabama    407,836  553,800 

Florida...   775,176  1,052,400 

Georgia   580,813  788,400 

Kentucky   381,137  517,500 

Mississippi.....   301,948  409,800 

North  Carolina   588,036  798,300 

South  Carolina   330,843  449,100 

Tennessee.   448,621  609,000 

Region  V: 

Illinois   1,175.494  1,596,000 

Indiana   577,305  783,600 

Michigan   964,638  1,309,500 

Minnesota   390,302  529,800 

Ohio   1,118,524  1,518,600 

Wisconsin   450,263  611,400 
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TABLE  21-.-SSI  DISABLED  AND  BLIND  CHILDRENS'  SERVICES 
PROGRAM:  FEDERAL  ALLOCATION  BY  STATE,  FISCAL  YEAR 
1979— Continued 


Children  Allotment 
States  under  age  7  of  funds 


Region  VI: 

Arkansas   234,588  318,600 

Louisiana   461,961  627,300 

New  Mexico   145,238  197,100 

Oklahoma   290,258  394,200 

Texas   1,495,750  2,030,700 

Region  VII: 

Iowa   281,729  382,500 

Kansas     226,223  307,200 

Missouri   482,037  654,300 

Nebraska   162,243  220,200 

Region  VIII: 

Colorado   278,709  378,300 

Montana   81,820  111,000 

North  Dakota   70,333  95,400 

South  Dakota   75,169  102,000 

Utah   203,411  276,300 

Wyoming   44,170  60,000 

Region  IX: 

Arizona   275,313  373,800 

California   2,160,909  2,933,700 

Hawaii   106,665  144,900 

Nevada   64,170  87,000 

Region  X: 

Alaska   52,188  70,800 

Idaho   105,318  143,100 

Oregon   230,926  313,500 

Washington   349,824  474,900 


Sources:  U.S.  Bureau  of  the  Census,  Department  of  Health,  Education,  and 
Welfare. 
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Committee  hill. — The  committee  approved  an  amendment  that  pro- 
vides for  a  permanent  extension  of  the  provisions  which  were  included 
in  Public  Law  95-600  on  a  temporary  1-year  basis.  This  would  provide 
for  the  following;  ceiling  amounts:  Puerto  Rico,  $72  million;  Guam, 
$3.3  million,  and  the  Virgin  Islands,  $2.4  million. 

PERIOD  WITHIN  WHICH  CERTAIN  CLAIMS  MUST  BE  FILED 

(Section  307  of  the  Bill) 

Present  law. — Current  law  does  not  set  a  time  limit  on  State  sub- 
mission of  claims  under  the  welfare,  medicaid  and  social  services 
programs  in  the  Social  Security  Act. 

Committee  hill. — The  committee  approved  a  provision  under  which 
the  Social  Security  Act  would  be  amended  effective  October  1,  1981, 
to  limit  the  period  of  retroactivity  for  State  claims  to  a  full  two  years 
under  the  various  titles  of  the  act  (that  is,  it  would  apply  to  expendi- 
tures for  periods  starting  with  fiscal  year  1980).  However,  the  pro- 
vision could  not  be  interpreted  so  as  to  limit  Federal  financial  parti- 
cipation in  cases  involving  court-ordered  retroactive  payments  or 
audit  exceptions  or  adjustments  to  prior  year  costs.  The  Secretary 
of  Health,  Education,  and  Welfare  would  be  able  to  waive  the  limi- 
tation in  other  circumstances  where  he  determines  there  is  good 
reason  to  do  so.  While  this  provision  establishes  a  time  limitation  on 
claiming  reimbursement  for  expenditures  for  fiscal  year  1980  and  subse- 
quent years,  in  the  view  of  the  committee  it  does  not  authorize  any 
change  in  the  treatment  of  outstanding  expenditures  for  earlier  years. 
The  expenditures  for  such  earlier  years  retain  their  status  as  entitle- 
ment items  for  which  the  Federal  Government  is  obligated  by  statute 
to  provide  appropriate  matching. 

III.  Regulatory  Impact  of  the  Bill 

In  compliance  with  paragraph  5  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate  the  following  evaluation  is  made  of  the  regulatory 
impact  which  would  be  incurred  in  carrying  out  the  bill. 

Title  I 

Adoption  assistance. — The  bill  establishes  a  new  adoption  assistance 
program  for  hard  to  place  children  who  would  otherwise  continue  in 
foster  care  under  the  aid  to  families  with  dependent  children 
(AFDC)  program.  The  regulations  to  be  issued  implementing  the 
new  adoption  assistance  program  would  affect  the  welfare  agency  em- 
ployees and  the  children  who  would  be  eligible  for  the  adoption 
subsidies  and  their  adoptive  parents.  While  the  exact  number  of  indi- 
viduals affected  cannot  be  estimated  with  precision,  it  would  appear  to 
be  relatively  small  since  the  total  number  of  children  receiving  foster 
care  under  the  AFDC  program  is  only  about  100,000.  While  the  pro- 
gram itself  would  provide  economic  assistance  to  families  adopting 
hard-to-place  children,  the  overall  economic  impact  should  be  rela- 
tively neutral  since  the  objective  of  the  program  is  to  provide  the 
approximate  level  of  assistance  to  the  adoptive  family  which  would 
have  been  provided  had  the  child  remained  in  foster  care.  The  pro- 
vision should  generally  have  minimal  impact  on  personal  privacy 
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April  23,  1980.— Ordered  to  be  printed 


Mr.  Ullman,  from  the  committee  of  conference, 
submitted  the  following 

CONFERENCE  REPORT 

[To  accompany  H.R.  8434] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  Senate  to  the  bill  (H.R.  3434)  to 
amend  the  Social  Security  Act  to  make  needed  improvements  in  the 
child  welfare  and  social  services  programs,  to  strengthen  and  improve 
the  program  of  Federal  support  for  foster  care  of  needy  and  depend- 
ent children,  to  establish  a  program  of  Federal  support  to  encourage 
adoptions  of  children  with  special  needs,  and  for  other  purposes,  hav- 
ing met,  after  full  and  free  conference,  have  agreed  to  recommend 
and  do  recommend  to  their  respective  Houses  as  follows : 

That  the  House  recede  from  its  disagreement  to  the  amendment  of 
the  Senate  to  the  text  of  the  bill  and  agree  to  the  same  with  an  amend- 
ment as  follows : 

In,  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate  amend- 
ment insert  the  following : 

SHORT  TITLE 

Section  1.  This  Act^  with  the  following  table  of  contents^  may  he 
cited  as  the  Adoption  Assistance  and  Child  Welfare  Act  of  1980''\ 
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Sec.  101.  \a)  (1)  Title  IV  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  part  : 

'''Part  E — Federal  Payments  for  Foster  Care  and 
.  Adoption  Assistance 

■  "purpose:  appropriation 

''Sec.  470.  For  the  purpose  of  enabling  each  State  to  provide^  in 
appropriate  cases^  foster  care  and  adoption  assistance  for  children 
who  otherioise  loould  be  eligible  for  assistance  under  the  Staters  plan 
approved  under  part  A  (or^  in  the  case  of  adoption  assistance^  wovZd 
be  eligible  for  benefits  under  title  XVI)  ^  there  are  authorized  to  be 
appropriated  for  each  fiscal  year  {commencing  with  the  fiscal  year 
which  begins  October  7, 1980)  such  sums  as  may  be  necessary  to  carry 
out  the  provisions  of  this  part.  The  sums  made  available  under  this 
section  shall  be  used  for  making  payments  to  States  tvhich  have  sub- 
mitted^ and  had  approved  by  the  Secretary^  State  plans  under  this  part. 

"state  plan  for  foster  care  and  adoption  assistance 

''Sec.  471.  (a)  In  order  for  a  State  to  be  eligible  for  payments  under 
this  part^  it  shall  have  a  plan  approved  by  the  Secretary  which — 

"(i)  provides  for  foster  care  maintenance  payments  in  accord- 
ance with  section  4-7^  and  for  adoption  assistance  payments  in 
accordance  with  section  473; 
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TITLE  I— FOSTER  CARE  AND  ADOPTION 
ASSISTANCE 


Establishment  of  a  Separate  Foster  Care  (and  Adoption  Assist- 
ance) Program  Under  a  New  Part  E  of  Title  IV  of  the  Social 
Security  Act 

(Sec.  101) 

Present  law. — Title  IV-A  of  the  Social  Security  Act  provides  Fed- 
eral matching  for  State  payments  for  foster  care.  States  are  required 
to  make  foster  care  payments  as  part  of  their  AFDC  program. 

Home  6^7Z.— The  House  bill  retained  present  law  provisions  for 
Federal  matching  of  foster  care  under  Title  IV-A,  with  amendments 
(including  provisions  for  adoption  assistance) . 

Senate  iill. — ^The  Senate  bill  provided  repealed  the  current  Title 
IV-A  authorization  for  Federal  AFDC  foster  care  matching  funds 
and  the  requirement  that  States  have  an  AFE>C  foster  care  pro- 
gram. The  bill  created  a  new  Part  E  of  Title  IV,  "Federal  Payments 
for  Adoption  Assistance  and  Foster  Care,"  under  which  States  would 
have  the  option  of  making  foster  care  payments  (and  adoption  assist- 
ance). In  addition,  under  the  Senate  bill  Federal  matching  funds 
would  not  be  available  for  children  placed  in  foster  care  after  Septem- 
ber 30, 1984. 

Conference  agreement. — Under  the  conference  agreement,  the  pres- 
ent IV-A  AFDC  foster  care  program  would  be  shifted  to  a  new  Title 
IV-E,  as  under  the  Senate  bill,  but  would  continue  to  be  a  required  pro- 
gram as  under  current  law.  States  could  shift  AFDC  foster  care  from 
IV-A  to  the  new  Title  IV-E  program  as  of  October  1, 1980  and  would 
be  required  to  have  made  the  transition  by  October  1,  1982.  Authority 
for  Federal  IV-E  foster  care  matching  funds  would  be  permanent, 
as  under  the  House  bill. 

New  Foster  Care  (and  Adoption  Assistance)  State  Plan 
Requirements 

1.  Administration 

(Sec.  101) 

Present  law. — The  State  plan  requirements  that  apply  to  AFDC  are 
generally  also  applicable  to  AFDC  foster  care.  These  include  require- 
ments relating  to  administration,  personnel  standards,  reporting, 
privacy,  benefit  standards,  and  others. 

House  hill. — Same  as  present  law. 

Senate  hill. — The  Senate  bill  provided  that,  in  order  for  a  State  to 
be  eligible  for  payments  for  foster  care  and  adoption  assistance  under 
the  new  Title  IV-E,  it  must  have  a  plan  approved  by  the  Secretary 

(43) 
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which  provides  that,  in  addition  to  certain  State  plan  administrative 
requirements  in  current  law,  the  agency  responsible  for  administering 
the  Title  IV-B  child  welfare  program  shall  administer  or  supervise 
the  administration  of  the  new  program. 

Conference  agreement. — The  House  recedes. 

2.  Disclosure  of  Information 

(Sec.  101) 

Present  law. — Current  law  restricts  the  use  or  disclosure  of  infor- 
mation to  purposes  directly  connected  with :  AFDC,  SSI,  Medicaid,  or 
the  Title  XX  social  services  program;  any  investigation,  prosecu- 
tion, or  criminal  or  civil  proceeding  related  to  the  administration 
of  these  programs;  or  the  administration  of  any  other  federally 
assisted  program  providing  assistance  or  services  based  on  need.  Pres- 
ent law  also  prohibits  the  disclosure  to  any  committee  or  legislative 
body  of  information  which  identifies  by  name  or  address  any  applicant 
for,  or  recipient  of,  such  assistance  or  services. 

House  hill. — Same  as  present  law. 

Senate  hill. —  The  Senate  bill  modified  present  law  to  allow  the 
disclosure  of  information  regarding  individuals  assisted  under  the 
State's  foster  care  and  adoption  assistance  plan  (1)  for  purposes  of 
any  authorized  audit  conducted  in  connection  with  the  administration 
of  the  program  including  an  audit  performed  by  a  legislative  audit 
body,  and  (2)  to  the  Committee  on  Finance  and  the  Committee  on 
Ways  and  Means.  The  bill  also  added  language  stating  that  nothing 
in  the  amendment  shall  preclude  a  State  from  providing  standards 
which  restrict  disclosures  to  purposes  more  limited  than  those  speci- 
fied, or  which,  in  the  case  of  adoptions,  prevent  disclosure  entirely. 

Conference  agreement. — The  House  recedes  with  an  amendment. 
The  conference  agreement  includes  the  provisions  of  the  Senate  bill, 
except  that  disclosure  of  information  containing  names  and  addresses 
of  individual  recipients  to  the  Committees  on  Finance  and  Ways  and 
Means  would  not  be  authorized.  The  conferees  note  that  this  limitation 
pertains  only  to  names  and  addresses.  As  under  existing  law,  the  two 
committees  would  otherwise  have  full  access  to  data  and  findings  con- 
cerning the  operations  of  these  programs  and  would  be  able  to  request 
and  receive  the  results  of  program  audits.  In  addition,  disclosure  for 
purposes  of  the  independently  conducted  audits  required  by  other  pro- 
visions of  this  bill  would  be  authorized. 

3.  Required  Audit  or  Evaluation  of  State's  Foster  Care,  Child 
Welfare  Services  and  Adoption  Assistance  Programs 

(Sec.  101) 

House  hill. — No  provision. 

Senate  hill. — The  Senate  bill  would  require  a  State  to  arrange  for 
a  "periodic  and  independently  conducted  audit"  of  Federally  assisted 
AFDC  foster  care,  adoption  assistance  and  Title  IV-B  child  welfare 
services  programs  at  least  once  every  three  years.  It  would  also  require 
that  the  State  agency  periodically  evaluate  the  foster  care  and  adop 
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tion  assistance  programs  and  review  the  standards  for  foster  care 
homes  and  institutions  and  the  appropriateness  of  the  amount  paid  for 
foster  care  and  adoption  assistance. 

Conference  agreement. — The  House  recedes  with  the  understanding 
that  the  required  independently  conducted  audit  may  be  performed 
by  a  governmental  agency. 

4.  Hearing  Procedures 

(Sec.  101) 

Present  law. — The  AFDC  law  requires  that  States  must  provide  a 
fair  hearing  to  any  individual  whose  claim  for  aid  is  denied  or  not 
acted  on  with  reasonable  promptness.  Specific  requirements  for  fair 
hearing  procedures  are  established  in  Federal  regulations  which  pro- 
\dde  that,  in  the  case  of  an  adverse  determination,  the  State  must  give 
timely  and  adequate  notice.  Xotice  must  be  mailed  at  least  10  days 
before  the  effective  date  of  the  action  and  benefits  must  be  continued 
if  the  recipient  asks  for  a  hearing  within  the  10  day  period. 

Home  hill. — Same  as  present  law. 

Senate  hill, — The  Senate  bill  required  that  any  individual  who  is 
denied  a  request  for  benefits  under  Part  E  or  under  the  TV-B  child 
welfare  program  be  informed  of  the  reasons  for  the  denial  and  offered 
an  opportunity  to  meet  with  a  representative  of  the  agency. 

Confei'enee  agreement. — The  conference  agreement  provides  that 
hearing  procedures  under  the  new  IV-E  program  would  be  the  same 
as  under  current  IV-A  law. 

5.  Procedure  and  Requirements  Related  to  Children  in  Foster 
Care  in  Excess  of  24  Months 

(Sec.  101) 

House  hill. — Xo  provision. 

Senate  hill. — The  Senate  bill  required  a  State  to: 

(1)  establish  by  State  law  by  October  1,  1981,  for  each  fiscal  year 
beginning  with  FY  1983,  specific  goals  as  to  the  maximum  number  of 
children  (absolute  number  or  by  percent  of  foster  care  children)  who 
at  any  time  during  such  year  will  be  in  foster  care  after  having  been  in 
foster  care  over  24  months,  and 

(2)  describe  the  steps  which  will  be  taken  by  the  State  to  achieve  the 
State's  goals. 

Conference  agreement. — The  House  recedes  with  an  amendment  to 
the  effective  date.  The  State  must  establish  its  goals  by  October  1, 1982 
for  fiscal  yea.rs  beginning  with  fiscal  1984. 

6.  Case  Plan  and  Case  Review  System 

(Sec.  101) 

Present  luic. — Current  law  requires  the  development  of  a  case  plan 
for  each  IV-A  foster  care  child,  and  a  ''periodic  review  of  the  neces- 
sity for  the  child's  being  in  a  foster  family  home  or  child  care 
institution." 
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House  hill. — The  House  bill  specified  that  the  case  plan  must  be  a 
written  document  which  includes  a  description  of  the  child's  placement 
and  its  appropriateness;  a  plan,  if  necessary,  for  compliance  with 
judicial  determination  requirements;  and  a  plan  of  services  which  will 
be  provided  in  order  to  improve  family  conditions  and  facilitate  re- 
turning the  child  to  his  home,  or  which  will  facilitate  other  permanent 
placement  of  a  child,  or  which  will  serve  the  needs  of  a  child  while  in 
foster  placement.  In  addition,  it  required  a  case  review  at  least  every 
six  months  by  a  court  of  competent  jurisdiction  or  an  administra;tive 
review. 

Senate  hill. — The  Senate  bill  included  the  same  case  plan  require- 
ments as  the  House  bill.  However,  it  maintained  the  current  law  pro- 
visions for  "periodic  review." 

Conference  agreement. — The  Senate  recedes. 

7.  Preventive  and  Reunification  Services 

(Sec.  101) 

Present  law. — Current  law  requires  the  development  of  a  case  plan 
for  each  child  to  assure  that  the  child  "receives  proper  care  and  that 
services  are  provided  which  are  designed  to  improve  the  conditions 
in  the  home  from  which  he  was  removed  or  to  otherwise  make  possible 
his  being  placed  in  the  home  of  a  relative." 

House  hill. — Same  as  present  law. 

Senate  hill. — The  Senate  bill  provided  that  in  order  for  the  State  to 
have  an  approved  State  plan  under  Title  IV-E  after  October  1,  1981, 
the  State  plan  must  provide  that  in  each  case : 

— reasonable  efforts  will  be  made  prior  to  the  placement  of  the  child 
in  foster  care  to  prevent  or  eliminate  the  need  for  removal  of  the 
child  from  his  home ;  and 
— reasonable  efforts  will  be  made  to  make  it  possible  for  the  child  to 

return  to  his  home. 
Conference  agreement. — The  House  recedes  with  an  amendment 
which  retains  the  current  law  requirement  assuring  that  the  child 
receives  proper  care.  The  conferees  agreed  to  the  Senate  requirement 
beginning  October  1,  1983. 

8.  Federal  Sanctions  for  Non-Compliance  With 
State  Plan  Requirements 

(Sec.  101) 

Present  law. — Present  law  provides  for  the  denial  of  Federal  match- 
ing for  part  or  all  of  the  State's  AFDC  program  if  there  is  a  finding 
by  HEW  of  substantial  failure  to  comply  with  the  AFDC  State  plan 
requirements. 

House  hill. — Same  as  present  law. 

Senxite  hill.— The  Senate  bill  provided  that  if  there  is  a  finding  by 
HEW  of  substantial  failure  to  comply  with  the  State  plan  require- 
ments under  the  new  Part  E  of  Title  IV  for  foster  care  and  adoption 
assistance^  HEW  could  reduce  the  Federal  matching  payments  to  the 
extent  determined  to  be  appropriate. 

Confer&nce  agreement. — The  House  recedes. 
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Ceiling  on  Federal  Matching  for  Foster  Care 

(Sec.  101) 

Present  law. — Under  present  law,  Federal  matching  funds  for 
AFDC  foster  care  are  availa:ble  to  States  on  an  open-ended,  entitle- 
ment basis. 

House  hill. — Same  as  present  law. 

Senate  hill. — ^^The  Senate  bill  provided  for  a  ceiling  on  the  amount 
of  Federal  matching  funds  available  to  each  State  for  AFDC  foster 
care  maintenance  payments,  including  related  administrative  expenses, 
for  fiscal  years  1980  through  1984.  The  ceiling  for  a  State  in  fiscal  year 
1980  would  be  the  greatest  of :  120  percent  of  the  1978  Federal  match- 
ing funds  for  AFDC  foster  care,  including  related  administrative  ex- 
penses ;  1979  Federal  matching  funds  for  AFDC  foster  care  for  a  State, 
including  related  administrative  expenses,  increased  by  the  greater 
of  10  percent  or  the  increase  in  the  CPI ;  or  a  State's  share  of  $100 
million  relative  to  its  population  under  age  18. 

In  applying  the  above,  a  State's  base  would  include  that  additional 
amount  of  money  a  State  would  have  been  entitled  to  be  paid  for 
foster  care  maintenance  payments  on  behalf  of  children  whose  foster 
care  was  provided  by  related  persons  and  whose  placement  met  the 
other  requirements  of  law  if  such  payments  had  been  made.  Certain 
disputed  claims  would  also  be  included  in  the  base  until  they  are 
resolved. 

The  ceiling  for  a  State  in  fiscal  1981  through  1984  would  be  the 
greater  of:  110  percent  of  the  preceding  year's  ceiling;  or  a  State's 
share  of  $100  million  relative  to  its  populations  under  age  18. 

Any  funds  made  available  to  a  State  for  foster  care  under  this  ceil- 
ing which  are  not  used  for  Title  IV-E  foster  care  could  be  used  to  pro- 
vide child  welfare  services  under  Title  IV-B  at  the  75  percent  Federal 
matching  rate. 

Conference  agreement. — The  House  recedes  with  an  amendment. 
Under  the  conference  agreement,  there  would  be  a  ceiling  on  Federal 
foster  care  matching  funds  for  four  years  beginning  witih  fiscal  1981. 

States  would  have  the  following  options  in  the  determination  of 
this  ceiling : 

1.  The  State's  fiscal  year  1978  Federal  foster  care  funds  increased  by 
3314  percent  for  fiscal  year  1981,  and  increased  by  10  percent  per  year 
thereafter. 

2.  The  State's  share  of  $100  million  relative  to  its  population  under 
18. 

3.  Or,  a  State  whose  AFDC  foster  care  caseload  in  fiscal  year  1978 
was  ;below  the  1978  national  average  AFDC  foster  care  caseload 
(based  on  the  percentage  of  children  under  18  in  AFDC  foster  care 
in  the  State  and  nationwide)  could  receive  an  amount  for  1981,  and 
for  each  year  thereafter  (1982-1984)  that  its  foster  care  caseload  re- 
mained below  the  1978  national  average  caseload,  determied  as  follows : 
for  each  year,  the  amount  of  Federal  AFDC  foster  care  matching 
funds  the  State  received  in  1978  would  be  increased  (1)  by  the  same 
percentage  its  AFDC  foster  oare  caseload  had  increased  since  1978 
not  to  exceed  10  percent  per  year  from  1978  to  the  year  in  question) 
and  (2)  further  increased  by  33%  percent  for  fiscal  year  1981  and  by 
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10  percent  per  year  thereafter.  This  option  would  not  be  available  to  a 
State  once  its  foster  care  caseload  equals  or  exceeds  the  1978  national 
average  caseload. 

Under  all  options,  a  State's  base  would  include  the  cost  of  certain 
foster  care  provided  by  related  persons  and  certain  disputed  claims, 
as  in  the  Senate  bill. 

The  ceiling  on  Federal  foster  care  funds  would  not  be  effective  for 
fiscal  year  1981  if  IV-B  child  welfare  services  appropriations  are  less 
than  $163.5  million,  for  fiscal  year  1982  if  IV-B  appropriations  are  less 
than  $220  million,  and  for  fiscal  years  1983  and  1984  if  TV-B  appro- 
priations are  less  than  $266  million.  Further,  beginning  with  fiscal 
year  1981  for  expenditures  in  fiscal  y^ar  1982,  IV-B  appropriations 
must  be  provided  on  an  advance  funding  basis. 

Federal  foster  care  matching  funds  made  available  to  a  State  under 
the  ceiling  which  are  not  used  for  foster  care  maintenance  could  be 
used  for  IV-B  child  welfare  services  at  the  75  percent  Federal  match- 
ing rate  under  the  following  conditions : 

— A  State  that  selected  the  ceiling  option  No.  3  described  above 
could  not  transfer  IV-E  foster  care  funds  to  IV-B  child  welfare 
services. 

— A  State  could  not  transfer  from  IV-E  to  IV-B  more  than  an 
amount  which,  together  with  the  IV-B  funds  it  receives,  exceeds 
its  share  of  $141  million  under  the  IV-B  allocation  formula,  un- 
less and  until  it  had  implemented  the  foster  care  procedures  and 
protections,  except  preplacement  preventive  services,  required  by 
section  103  of  this  bill  in  order  for  a  State  to  receive  additional 
IV-B  child  welfare  sendees  funds.  (These  required  procedures 
and  protections  are  described  in  the  part,  of  section  103  entitled 
"Kequirements  for  Additional  Federal  IV-B  Child  Welfare  Serv- 
ices Funds.")  After  Federal  IV-B  appropriations  have  equaled 
the  authorized  maximum  of  $266  million  for  two  consecutive 
years,  a  State  could  not  transfer  funds  from  IV-E  to  IV-B  unless 
'and  until  it  had  implemented  all  the  foster  care  procedures  and 
protections  required  for  receipt  of  additional  IV-B  child  welfare 
services  funds,  including  a  program  of  preplacement  preventive 
services. 

In  any  year  there  is  no  ceiling  on  Federal  IV-E  foster  care  funds 
because  of  inadequate  IV-B  appropriations,  a  State  that  opted  for  a 
ceiling  in  order  to  be  able  to  transfer  funds  from  IV-E  to  IV-B  could 
not  transfer  more  than  an  amount  which,  together  with  the  IV-B 
funds  it  receives,  exceeds  the  amount  of  IV-B  funds  it  would  have 
received  if  the  IV-B  appropriations  for  such  year  had  been  sufficient 
to  require  a  ceiling  on  foster  care  funds  in  all  States.  Further,  the 
State  could  not  transfer  from  IV-E  to  IV-B  more  than  an  amount 
which,  together  with  the  IV-B  funds  it  receives,  exceeds  its  share  of 
$141  million  under  the  IV-B  allocation  foiinula,  unless  and  until  it 
had  implemented  the  foster  care  procedures  and  protections  required 
in  order  for  a  State  to  receive  additional  IV-B  child  welfare  service 
funds,  except  preplacement  preventive  services.  When  for  any  two 
fiscal  years  the  amount  of  funds  transferred  from  IV-E  to  IV-B  plus 
direct  IV-B  funds  has  equaled  the  State's  share  of  $266  million  (under 
the  IV-B  allocation  formula) ,  the  State  could  no  longer  transfer  funds 
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from  IV-E  to  IV-B  unless  and  until  it  had  implemented  all  the  foster 
care  procedures  and  protections  required  for  receipt  of  additional 
IV-B  child  welfare  services  funds,  including  a  program  of  preplace- 
ment  preventive  services. 

Provision  of  Preventive  Services  for  Children  Placed  as  a  Result 
of  Judicial  Determination 

(Sec.  101) 

Present  law. — Under  present  law,  Federal  IV-A  matching  funds  are 
available  for  foster  care  maintenance  payments  for  a  child  (1)  who 
has  been  removed  from  the  home  of  a  relative  and  placed  in  a  foster 
family  home  or  child  care  institution  as  a  result  of  a  judicial  deter- 
mination that  continuation  in  that  home  would  be  contrary  to  the 
child's  welfare,  and  (2)  who  received  AFDC  during  the  month  in 
which  court  proceedings  were  initiated  or  was  eligible  to  receive  AFDC 
in  that  month  or  within  6  months  prior  to  th,at  time. 

House  hill. — The  House  bill  maintained  present  law  for  IV-A 
matching  funds.  (However,  one  of  the  new  requirements  a  State  would 
have  to  meet  to  continue  to  receive  additional  IV-B  funds  is  that  judi- 
cial determinations  in  the  case  of  involuntarily  removed  children 
would  have  to  establish,  among  other  findings,  that  there  had  been 
reasonable  attempts  to  provide  preplacement  preventive  services.) 

Senate  Mil. — The  Senate  bill  provided  that  under  the  new  IV-E 
program  the  current  judicial  determination  requirement  would  be 
modified  to  include  a  judicial  finding  that  reasonable  efforts  have  been 
made  to  prevent  the  need  for  the  child's  removal  from  his  home  or, 
where  applicable,  to  make  it  possible  for  the  child  to  return  to  his 
home. 

Conference  agreement. — The  House  recedes.  The  nodification  in  the 
Senate  bill  would  become  effective  October  1,  1983.  (The  conference 
agreement  also  provides  for  Federal  funding  for  certain  "voluntarily" 
placed  children  as  described  in  the  part  of  section  102  entitled  "Chil- 
dren Voluntarily  Placed  in  Foster  Care.") 

Definition  of  Foster  Care  Maintenance  Payments 

(Sec.  101) 

Present  laio. — In  present  law,  there  is  no  general  definition  covering 
all  "foster  care  maintenance  payments."  However,  payments  on  behalf 
of  children  in  an  institution  are  subject  to  limitations  prescribed  by 
the  Secretary  with  a  view  to  including  only  those  items  which  are  in- 
cluded in  the  case  of  foster  care  provided  in  a  foster  family  home. 

House  hill. — No  provision. 

Senate  hill. — The  Senate  bill  defined  "foster  care  maintenance  pay- 
ments" as  payments  to  cover  the  cost  of  (and  the  cost  of  providing) 
food,  clothing,  shelter,  daily  supervision,  school  supplies,  personal 
incidentals,  liability  insurance  for  the  child,  and  reasonable  travel  to 
the  child's  home  for  visits.  In  the  case  of  institutional  care,  the  term 
would  include  the  reasonable  costs  of  administration  and  operation  of 
the  institution  as  are  required  to  provide  the  items  listed  above. 
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Conference  agreement. — The  House  recedes  with  the  understanding 
that,  in  the  case  of  foster  family  homes,  payments  for  the  costs  of  pro- 
viding care  to  foster  children  are  not  intended  to  include  reimburse- 
ment in  the  nature  of  a  salary  for  the  exercise  by  the  foster  family 
parent  of  ordinary  parental  duties. 

Foster  Care  Maintenance  Payments  to  Children  in  Homes  and 

Institutions 

(Sec.  101) 

Present  law. — Present  law  authorizes  matching  for  maintenance 
payments  made  to  children  who  are  living  in  foster  family  homes  and 
in  nonprofit  privc^te  child  care  institutions. 

House  hill. — The  House  bill  allowed  matching  for  maintenance  pay- 
ments made  to  children  in  public  institutions  which  accommodate  no 
more  than  25  children  (but  not  including  detention  facilities,  forestry 
camps,  training  schools,  or  any  other  facilities  operated  primarily  for 
the  detention  of  children  who  are  delinquent).  The  change  applied  to 
children  already  in  such  institutions  on  the  date  of  enactment  and 
to  those  placed  after  enactment. 

Senate  hill. — The  Senate  bill  included  the  same  provision,  except  that 
it  applied  only  to  children  placed  in  qualified  public  institutions  after 
the  date  of  enactment. 

Conference  agreement. — The  Senate  recedes. 

Federal  Matching  Provisions  for  Foster  Care 
(Sec.  101) 

Present  Ioajo. — Under  present  law,  States  receive  Federal  matching 
for  AFDC  foster  care  payments  on  the  same  basis  as  matching  for 
regular  AFDC  payments.  They  may  use  (1)  the  AFDC  formula, 
which  is  used  by  only  4  States,  or  (2)  the  Medicaid  formula. 

Home  hill. — Same  as  present  law. 

Sen^ate  hill. — The  Senate  bill  provided  for  Federal  matching  under 
the  new  IV-E  program  according  to  the  Medicaid  matching  formula. 
Conference  agreement. — The  House  recedes. 

Children  Voluntarily  Placed  in  Foster  Care 

(Sec.  102) 

Present  law. — Under  present  law.  Federal  AFDC  matching  funds 
are  not  available  for  children  placed  in  foster  care  without  a  judicial 
determination. 

House  hill. — The  House  bill  removed  the  limitation  that  only  chil- 
dren who  have  been  placed  in  foster  care  as  the  result  of  a  judicial 
determination  may  receive  federally  matched  foster  care  payments.  It 
allowed  Federal  matching  for  children  who  have  been  removed  from 
the  home  pursuant  to  a  voluntary  placement  agreement,  but  only  after 
the  Secretary  of  HEW  had  determined  that  a  State  had  in  place  all  of 
the  protection  and  procedures  required  by  section  103  of  this  bill  for 
the  receipt  of  additional  IV-B  child  welfare  services  funds. 
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Semite  hill. — The  Senate  bill  maintained  the  present  law  limitation. 

Conference  agreement. — The  Senate  recedes  with  an  amendment. 
The  conference  agreement  provides  that,  in  those  States  that  have  im- 
plemented the  protections  and  procedures  required  by  section  103  for 
receipt  of  additional  IV-B  child  welfare  services  funds,  including  a 
program  of  preplacement  preventive  services.  Federal  foster  care 
matching  funds  would  be  available  until  September  30,  1983  for  chil- 
dren who  have  been  voluntarily  removed  from  their  home  (without  a 
judicial  determination),  if  such  removal  is  pursuant  to  a  voluntary 
placement  agreement.  The  voluntary  placement  agreement  must  be 
revokable  on  the  part  of  the  parent  unless  the  child  welfare  agency 
objects  and  obtains  a  judicial  determination  that  the  return  of  the  child 
to  the  home  would  be  contrary  to  the  child's  best  interests.  There  would 
have  to  be  a  judicial  determination  of  a  voluntary  placement  within  six 
months  to  the  effect  that  such  placement  is  in  the  best  interests  of  the 
child.  The  Secretary  of  HEW  would  be  required  to  report  annually  to 
the  Congress  on  the  number  of  children  placed  under  this  provision. 

Certain  Voluntarily  Placed  Children 

(Sec.  102) 

Home  hill, — The  bill  provided  that  a  child  who  was  voluntarily 
removed  from  the  home  prior  to  enactment  of  the  bill  without  a  judi- 
cial determination  would,  upon  enactment,  become  eligible  for  Feder- 
ally matched  foster  care  payments  in  the  future,  but  only  if  (1)  the 
State  had  implemented  the  protections  and  procedures  referred  to 
above  (except  preplacement  preventive  services)  and  (2)  there  was  a 
written  individualized  case  plan  for  that  child  which  had  been  pre- 
pared and  reviewed  according  to  specified  procedures. 

Senate  hill. — The  Senate  bill  provided  that  Federal  matching  under 
the  new  Title  IV-E  would  be  allowed  for  a  child  who  was  voluntarily 
removed  from  the  home  and  for  whom  there  had  been,  at  some  time 
prior  to  October  1, 1978,  a  judicial  determination  that  continuation  in 
the  home  would  have  been  contrary  to  the  welfare  of  the  child.  Federal 
matching  funds  would  become  available  from  the  date  that  a  case  plan 
was  prepared  and  a  case  review  was  made  regarding  the  child.  The  bilJ 
also  authorized  Federal  matching  under  Title  IV-A  until  such  time  as 
a  State  had  an  approved  plan  under  the  new  Title  IV-E  for  certain 
children  voluntarily  placed  prior  to  October  1, 1979.  Federal  matching 
would  be  provided  for  AFDC  foster  care  costs  in  the  case  of  a  child 
removed  from  the  home  on  a  voluntary  basis  where,  prior  to  October  1, 
1978,  there  was  a  judicial  determination  that  continuation  in  the  home 
would  have  been  contrary  to  the  welfare  of  such  child.  The  date  of  the 
voluntary  removal  would  be  deemed  to  be  the  date  on  which  the  court 
proceedings  were  initiated. 

Conference  agreement. — ^The  House  recedes. 

Provision  for  State  Adoption  Assistance  Program 

(Sec.  101) 

Present  law. — There  is  no  requirement  in  present  law  that  States 
have  a  program  of  adoption  assistance. 
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House  hill. — The  House  bill  required  that  States  establish  no  later 
than  September  1,  1980  an  adoption  assistance  program  under  which 
adoption  assistance  payments  would  be  made  and  AFDC  Federal 
matching  funds  could  be  claimed  under  certain  conditions  and 
limitations. 

Senate  hill. — The  Senate  bill  provided  that,  as  part  of  its  IV-E  plan, 
a  State  may  establish  an  adoption  assistance  program  and  receive  Fed- 
eral matching  funds  under  certain  conditions  and  limitations. 

Conference  agreement. — The  Senate  recedes  with  an  amendment. 
Under  the  conference  agreement  States  would  be  required  to  establish 
an  adoption  assistance  program  under  the  new  Title  IV-E  no  later 
than  October  1,  1982. 

Eligibility  for  Adoption  Assistance 

(Sec.  101) 

House  hill. — The  House  bill  authorized  Federal  matching  for  pay- 
ments to  parents  who  adopt  a  child  with  "special  needs"  who,  prior  to 
adoption,  was  eligible  for  SSI  or  AFDC  (including  AFDC  foster 
care  pursuant  to  a  judicial  determination  or  voluntary  placement 
agreement) .  The  bill  also  provided  that  a  child  could  not  be  considered 
a  child  with  "special  needs"  unless  the  State  agency  determined  that 
the  child  could  not  or  should  not  be  returned  to  his  biological  family ; 
that  the  child  was  difficult  to  place  because  of  his  ethnic  background, 
age,  membership  in  a  minority  or  sibling  group,  or  the  presence  of 
factors  such  as  medical  conditions  or  physical,  mental,  or  emotional 
handicaps;  and  that  a  reasonable  but  unsuccessful  effort  had  been 
made  to  place  the  child  without  providing  assistance. 

Senate  hill. — The  Senate  bill  authorized  Federal  matching  for  pay- 
ments to  parents  who  adopt  a  child  with  "special  needs"  who,  prior  to 
adoption,  was  eligible  for  SSI  or  AFDC  foster  care  pursuant  to  a 
judicial  determination.  The  Senate  bill  also  provided  that  a  child  could 
not  be  considered  a  child  with  special  needs  unless  the  State  agency 
had  determined  that  the  child  could  not  or  should  not  be  returned  to 
his  home ;  the  State  determined  that  there  existed  with  respect  to  the 
child  a  specific  factor  or  condition  because  of  which  it  was  reasonable 
to  conclude  that  the  child  cannot  be  placed  without  providing  adoption 
assistance ;  and  that  a  reasonable  but  unsuccessful  effort  had  been  made 
to  place  the  child  without  providing  assistance. 

Conference  agreement. — The  conference  agreement  provides  that 
Federal  matching  would  be  available  for  a  child  with  "special  needs" 
who  was  eligible  for  SSI,  AFDC  or  AFDC  foster  care,  including 
voluntarily  placed  children,  as  under  the  House  bill.  "Special  needs" 
would  be  defined  as  in  the  Senate  bill,  modified  by  House  language 
to  provide  examples  of  the  kinds  of  factors  or  conditions  that  could 
constitute  "special  needs." 

Adoption  Assistance  Agreements 

(Sec.  101) 

House  hill. — The  House  bill  provided  federal  matching  for  adoption 
assistance  payments  pursuant  to  an  adoption  assistance  agreement. 
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It  defined  "adoption  assistance  agreement"  to  mean  a  written  state- 
ment, binding  on  all  parties,  between  the  State  agency,  other  relevant 
agencies,  and  the  prospective  adopting  parents,  which  specifies,  at  a 
minimum,  the  amount  of  payments  and  any  additional  services  and 
assistance  which  are  to  be  provided.  In  addition,  the  bill  required  that 
the  agreement  shall  remain  in  effect  regardless  of  whether  the  adoptive 
parents  are  or  remain  residents  of  the  State. 

Senate  hill. — The  Senate  bill  included  the  same  provision  as  the 
House  bill,  with  the  exception  that  it  omitted  the  requirement  that  the 
agreement  remain  in  effect  regardless  of  whether  the  adoptive  parents 
are  or  remain  residents  of  the  State. 

Conference  agreement, — The  Senate  recedes  with  an  amendment 
providing  that,  effective  October  1,  1983,  States  would  be  required  to 
continue  to  comply  Avith  adoption  assistance  agreements  regardless  of 
whether  the  adoptive  parents  are  or  remain  residents  of  the  State,  as  in 
the  House  bill.  Between  enactment  and  October  1,  1983,  HEW  would 
be  directed  to  develop  interstate  compacts  with  respect  to  adoption 
assistance  agreements. 

Amount  of  Adoption  Assistance  Payments 

(Sec.  101) 

House  hilJ. — The  House  bill  provided  that  the  amount  of  the  pay- 
ments w^ould  be  determined  through  agreement  between  the  parents 
and  the  agency,  taking  into  consideration  the  economic  or  other  cir- 
cumstances of  the  adopting  parents  and  the  needs  of  the  child  bsing 
adopted,  and  could  be  readjusted  periodically  depending  on  changes 
in  circumstances.  The  bill  also  provided  that  adoption  assistance  pay- 
ments could  include  payments  of  an  amount  necessary  to  cover  part 
or  all  of  the  nonrecurring  expenses  (as  defined  in  regulations  of  the 
Secretary)  associated  with  the  proceedings  related  to  the  adoption  of 
the  child. 

Senate  hill. — The  Senate  bill  included  the  same  provision  with 
respect  to  the  amount  of  payments,  but  stipulated  that  funds  expended 
with  respect  to  nonrecumng  costs  of  adoption  proceedings  could  be 
paid  for  with  Title  IV-B  child  welfare  services  funds,  but  not  with 
open-ended  funds  for  adoption  assistance  payments. 

Conference  agreement. — The  House  recedes.  The  conferees  under- 
stand that  some  States  already  fund  certain  costs  associated  with  adop- 
tion through  the  child  welfare  services  program.  This  provision  is  not 
intended  to  prohibit  funding  for  expenditures  which  are  considered 
eligible  for  funding  under  present  law,  such  as  costs  associated  with 
the  adoption  of  children  who  do  not  meet  the  requirements  for  adop- 
tion assistance  under  the  new  program  established  under  Title  IV-E. 

Duration  of  Adoption  Assistance 
(Sec.  101) 

House  hill. — The  House  bill  provided  that  adoption  assistance  pay- 
ments could  continue  until  the  child  reached  age  18.  In  the  case  of  a 
child  with  a  physical  or  mental  handicap,  the  State  could  continue 
with  assistance  until  the  child  reached  age  21.  Adoption  assistance 
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payments  to  adoptive  parents  would  cease  prior  to  age  18  (or  21)  if  the 
State  determines  that  the  child  is  no  longer  receiving  any  support 
from  such  parents. 

Senate  hill. — The  Senate  bill  provided  that  adoption  assistance  pay- 
ments could  continue  until  the  child  reached  age  18.  In  addition,  the 
bill  provided  that  adoption  assistance  payments  to  adoptive  parents 
would  cease  if  the  State  determined  that — 

— ^the  child  was  no  longer  receiving  any  support  from  such  parents ; 

or 

— the  parents  were  no  longer  legally  responsible  for  the  support  of 
the  child. 

Conference  agreement. — The  conferees  agreed  that  Federally 
matched  adoption  assistance  could  continue  until  the  child  reached  18, 
or  until  21  in  the  case  of  a  child  with  a  mental  or  physical  handicap, 
as  in  the  House  bill.  Federally  matched  adoption  assistance  payments 
would  stop  if  the  State  determines  the  parents  are  no  longer  support- 
ing the  child  or  are  no  longer  legally  responsible  for  supporting  the 
child,  as  in  the  Senate  bill. 

Medicaid  Eligibility  for  Adopted  Children 

(Sec.  101) 

House  hill. — The  House  bill  provided  that  children  receiving  adop- 
tion assistance  payments  would  be  considered  to  be  receiving  AFDC 
and  therefore  would  be  categorically  eligible  for  Medicaid. 

Senate  hill. — The  Senate  bill  provided  that  children  eligible  for 
adoption  assistance  would  be  covered  under  Medicaid. 

Conference  agreement. — ^The  Senate  recedes. 

Federal  Matching  for  Adoption  Assistance 
(Sec.  101) 

Home  hill. — The  House  bill  provided  permanent  Federal  matching 
funds  for  adoption  assistance.  Matching  would  be  the  same  as  for 
AFDC,  using  either  the  AFDC  or  Medicaid  formula. 

Senate  hiU. — The  Senate  bill  provided  that  Federal  matching  for 
adoption  assistance  would  be  limited  to  adoption  assistance  agreements 
entered  into  before  October  1,  1984.  Matching  would  be  based  on  the 
Medicaid  formula. 

Conference  agreement, — The  conference  agreement  provides  that 
Federal  matching  for  adoption  assistance  would  be  permanent,  as  in 
the  House  bill,  and  would  be  based  on  the  Medicaid  matching  formula, 
as  in  the  Senate  bill. 

HEW  Responsibilities  for  Studies  and  Technical  Assistance 

(Sec.  101) 

Haibse  hill. — No  provision. 

Senate  hill. — ^The  Senate  bill  authorized  the  Secretary  of  HEW  to 
provide  technical  assistance  to  the  States  in  implementing  the  new 
Title  IV-E.  It  further  required  him  to  conduct  a  study  of  foster  care 
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and  adoption  assistance  programs  established  under  the  new  part 
IV-E  and  to  submit  a  report  to  the  Congress  by  October  1,  1982,  in- 
cluding an  analysis  and  evaluation  of  the  effectiveness  of  the  new  Title 
IV-E,  and  recommendations  as  to  whether  the  program  should  con- 
tinue or  any  recommendations  regarding  changes  needed  in  the 
program. 

Conference  agreement —Th^  House  recedes.  HEW  would  be  au- 
thorized to  provide  technical  assistance  to  States,  and  to  conduct  a 
study  of  the  new  IV-E  program  with  a  report  to  Congress,  as  in  the 
Senate  bill.  The  report  would  be  due  October  1, 1983. 


TITLE  IV-B  CHILD  WELFARE  SERVICES 


Requirements  for  Additional  Federal  IV-B 
Child  Welfare  Services  Funds 

(Sec.  103) 

Present  law. — Current  law  authorizes  up  to  $266  million  annually, 
subject  to  appropriations,  for  IV-B  child  welfare  services  matching 
funds  to  be  allocated  among  the  States  on  the  basis  of  the  child  popu- 
lation and  per  capita  income  of  each  State.  Annual  appropriations 
have  never  exceeded  $66.5  million.  Appropriated  funds  may  be  used  for 
foster  care  maintenance  payments  and  a  wide  variety  of  child  welfare 
services. 

House  hUh — The  bill  provided  that  in  fiscal  years  1980  and  1981,  if 
appropriated,  States  could  receive  up  to  $84  million  in  excess  of  $56.5 
million  currently  appropriated  for  child  welfare  services.  In  order  to 
continue  to  receive  its  share  of  these  new  funds  beyond  fiscal  year  1981, 
a  State  would  have  to  have  implemented  specified  laws  and  procedures 
to  assure:  judicial  determinations  in  the  case  of  involuntary  place- 
ments, which  would  include  a  finding  with  regard  to  the  provision  of 
preplacement  preventive  services ;  "voluntary  placement  agreements" 
in  the  case  of  voluntary  placements ;  reunification  services ;  placements 
in  the  least  restrictive  setting  and  within  reasonable  proximity  to 
home ;  a  case  plan  for  each  child  in  foster  care  (6  month  administrative 
review  and  18  month  dispositional  hearing)  ;  and  fair  hearing 
procedures. 

Beginning  in  fiscal  year  1981,  if  appropriated,  a  State  could  receive 
its  share  of  an  additional  $125.5  million  if,  in  addition  to  the  above 
items,  it  had :  completed  case  reviews  of  all  children  who  have  been  in 
foster  care  for  over  6  months ;  and  provided  HEW  with  an  inventory 
and  report  based  on  these  case  reviews.  In  order  for  a  State  to  continue 
to  receive  its  share  of  this  second  allotment  of  new  funds  beyond  the 
end  of  the  fiscal  year  following  the  fiscal  year  it  received  such  funds,  it 
would  have  to  have :  implemented  "preplacement  preventive  services" 
for  voluntary  and  involuntary  placements ;  established  procedures  en- 
abling it  to  provide  HEW  with  an  annual  report  on  children  in  foster 
care;  and  demonstrated  that  40  percent  of  additional  IV-B  funds  are 
used  for  preventive  and  reunification  services. 

Senate  hill. — The  bill  provided  that,  if  in  any  }^ear  funds  in  excess  of 
$56.5  million  are  appropriated,  the  appropriations  act  may  restrict 
States'  use  of  such  new  funds  to  certain  foster  care  procedures  and 
services.  This  included  for  the  first  year :  conducting  an  inventory  of 
children  who  have  been  in  foster  care  for  over  6  months ;  developing  a 
statewide  information  system  on  children  in  foster  care ;  developing  a 
case  review  system  for  each  child  in  foster  care  (12  month  review  and 
24  month  dispositional  hearing) ,  designed  to  achieve  placement  in  the 
least  restrictive  setting  and  in  close  proximity  to  home,  and  to  provide 
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procedural  safeguards  for  parents ;  and  developing  a  service  program 
designed  to  help  children  remain  with  their  families  or,  where  possible, 
return  to  their  families.  In  any  following  fiscal  year,  the  additional 
IV-B  funds  could  be  used  for  the  implementation  and  operation  of  the 
information  and  case  review  syste;m  and  service  pro-ams  referred  to 
above.  However,  if  a  State  had  completed  all  the  activities  referred  to 
above,  any  amounts  available  to  it  in  any  fiscal  year  in  excess  of  the 
$56.5  million  appropriation  could  be  used  for  implementation  and 
operation. 

Conference  agreement. — In  any  year  in  which  Federal  IV-B  ap- 
j.  ropriations  exceed  $141  million,  a  State  could  not  receive  any  IV-B 
funds  in  excess  of  its  share  of  $141  million  unless  it  had  implemented 
the  following  procedures  and  protections : 
— conducted  an  inventory  of  children  who  have  been  in  foster  care 

for  over  6  months 
— implemented  a  statewide  information  system  on  children  in  foster 
care 

— implemented  a  case  review  system  for  each  child  in  foster  care, 
which  includes  a  6  month  review  and  18  month  dispositional  hear- 
ing for  each  child.  The  case  review  system  must  be  designed  to 
achieve  placement  in  the  least  restrictive  setting  and  in  close 
proximity  to  home,  and  to  provide  procedural  safeguards  for 
children,  parents  and  foster  care  providers 
— implemented  a  services  program  designed  to  assist  children,  where 

possible,  to  return  to  their  homes. 
Further,  when  Federal  IV-B  appropriations  have  equalled  the  au- 
thorized maximum  of  $266  million  for  two  consecutive  years,  a  State 
would  have  its  IV-B  funds  reduced,  beginning  with  the  succeeding 
fiscal  year,  to  the  share  of  $56  million  it  received  in  fiscal  year  1979, 
unless  and  until  it  had  implemented  the  protections  and  procedures 
described  above  and,  in  addition,  implemented  a  service  program  of 
preplaoement  preventive  services  designed  to  prevent  the  need  for 
removing  a  child  from  his  or  her  home. 

Definition  of  Child  Welfare  Services 

(Sec.  103) 

Present  Jaio. — For  purposes  of  Title  IV-B,  the  term  "child  welfare 
services"  is  defined  as  public  social  services  which  supplement,  or  sub- 
stitute for,  parental  care  and  supervision  for  the  purpose  of — (a)  pre- 
venting or  remedying,  or  assisting  in  the  solution  of  problems  which 
may  result  in,  the  neglect,  abuse,  exploitation  or  delinquency  of  chil- 
dren ;  (b)  protecting  and  caring  for  homeless,  dependent,  or  neglected 
children;  (c)  protecting  and  promoting  the  welfare  of  children  of 
working  mothers;  and  (d)  otherwise  protecting  and  promoting  the 
welfare  of  children,  including  the  strengthening  of  their  own  homes 
where  possible  or,  where  needed,  the  provision  of  adequate  care  of 
children  away  from  their  homes  in  foster  family  homes  or  day  care 
or  other  child  care  facilities. 

House  till. — The  bill  changed  the  definition  of  "child  welfare  serv- 
ices" to  public  social  services  which  are  directed  toward  the  accom- 
])lishjiient  of  the  following  purposes:  (a)  preventing  or  remedying  or 
assisti'no-  in  the  solution  of  problems  which  may  result  in,  the  neglect, 
abuse,  exploitation  or  delinquency  of  children;  (b)  protecting  and 
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promoting  the  welfare  of  all  children,  including  handicapped,  home- 
less, dependent,  or  neglected  children;  (c)  preventing  the  unnecessary 
separation  of  children  from  their  families  by  identifying  problems, 
assisting  families  in  resolving  their  problems,  and  preventing  breakup 
of  the  family  where  the  prevention  of  child  removal  is  desirable  and 
possible;  (d)  restoring  to  their  families  children  who  have  been  re- 
moved, by  the  provision  of  services  to  the  child  and  family;  (e)  plac- 
ing children  in  suitable  adoptive  homes,  in  cases  where  restoration  to 
the  biological  family  is  not  possible  or  appropriate;  and  (f)  assuring 
adequate  care  of  children  away  from  their  homes,  in  cases  where  the 
child  cannot  be  returned  home  or  cannot  be  placed  for  adoption. 

Senate  hill. — No  provision. 

Conference  agreement. — The  Senate  recedes. 

Limitations  on  Use  of  Title  IV-B  Funds 

(Sec.  103) 

House  hill. — The  bill  prohibited  a  state  from  using  any  funds  it 
received  in  excess  of  its  share  of  the  $56.5  million  currently  appropri- 
ated for  foster  care  maintenance  payments,  adoption  assistance  pay- 
ments, and  for  child  care  which  is  solely  employment-related. 

Senate  hill. — The  bill  prohibited  a  State  from  using  any  funds,  in 
excess  of  it  share  of  the  $56.5  million  currently  appropriated,  for  foster 
care  maintenance  payments. 

'Conference  agreement.—k.  State  would  be  prohibited  from  using 
new  IV-B  funds  for  foster  care  maintenance  payments,  adoption 
assistance,  and  for  child  care  that  is  needed  only  for  employment,  as  in 
the  House  bill. 

Prohibition  Against  Reduction  of  State 
Child  Welfare  Expenditures 

(Sec.  103) 

House  hill. — The  House  bill  provided  that  to  be  eligible  to  receive 
its  share  of  increased  appropriations  under  Title  IV-B,  a  state  could 
not  reduce  its  spending  level  for  child  welfare  services  under  Title  XX 
and  Title  IV-B,  below  its  1979  level. 

Senate  hill. — No  provision. 

Conference  agreement. — The  Senate  recedes  with  an  amendment. 
Under  the  conference  agreement,  the  reference  to  Title  XX  would 
be  omitted. 

Federal  Matching  Rate  for  IV-B  Child  Welfare  Services 

(Sec.  103) 

Present  law. — Current  Federal  matching  rates  range  from  33%  per- 
cent to  66%  percent  based  upon  State  per  capita  income. 

House  hUl. — The  Federal  matching  rate  for  Title  IV-B  funds  would 
be  changed  to  75  percent. 

Senate  hill. — Same  as  House  bill  but  a  State  would  be  allowed  to  use 
State  foster  care  expenditures  to  meet  the  25  percent  IV-B  matching 
requirement. 

Conference  agreement. — The  House  recedes. 
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Advance  Funding  of  Title  IV-B 

(Sec.  103) 

House  hiU, — No  provision. 

Senate  hill. — Tlie  bill  cOMerted  the  child  welfare  services  program 
to  an  ^'advance  funding''  basis.  Appropriations  would  become  available 
for  expenditure  in  the  fiscal  year  following  the  fiscal  year  to  which  the 
appropriation  act  generally  applied  in  order  to  provide  States  with  ad- 
vance knowledge  of  the  amount  of  funding  available. 

Conference  agreement. — IV-B  funds  would  be  shifted  to  an  advance 
funding  basis  as  in  the  Senate  bill  beginning  in  fiscal  year  1981  for 
expenditures  to  be  made  i*n  1982. 

Carryover  of  a  Staters  Unused  Title  IV-B 
Child  Welfare  Funds 

(Sec.  103) 

House  hill. — Funds  appropriated  for  fiscal  year  1980  would  remain 
available,  to  the  extent  provided  in  an  appropriation  act,  through  fis- 
cal year  1981. 

Senate  hill. — No  provision. 

Conference  agreement. — The  Senate  recedes. 

Reallocation  of  Title  IV-B  Funds 

(Sec.  103) 

Present  law. — Current  law  permits  reallocation  of  funds  not  needed 
by  one  State  to  other  States  which  the  Secretary  determines  have  need 
for  such  funds  to  carry  out  their  State  plans  and  which  will  be  able  to 
use  such  funds  during  the  fiscal  year.  Reallocation  is  to  take  into  con- 
sideration the  population  under  age  21  of  each  State  and  the  State 
per  capita  income. 

House  hill. — The  bill  repealed  the  present  law  provision  for  real- 
location of  unused  funds. 

Senate  hill. — Same  as  present  law. 

Conference  agreement. — The  House  recedes. 

Child  Welfare  Payments  Directly  to  Indian 
Tribal  Organizations 

(Sec.  103) 

Present  law. — There  is  no  specific  provision  relating  to  Indian 
tribal  organizations. 
House  hill. — Same  as  present  law. 

Senate  hill.— The  bill  provided  authority  for  the  Secretary  of  HEW" 
to  make  payments  from  funds  appropriated  for  Title  IV-B  child  wel- 
fare services  directly  to  an  Indian  tribal  organization  in  a  State.  The 
payments  would  come  from  the  State's  Title  IV-B  allotment. 

C onference  agreement. — The  House  recedes. 


TITLE  II— SOCIAL  SERVICES 


Ceiling  on  Federal  Title  XX  Funds 

(Sec.  201) 

Present  law. — For  fiscal  year  1979,  Federal  funding  for  social  serv- 
ices under  Title  XX  of  the  Social  Security  Act  was  subject  to  a  tem- 
porary national  ceiling  of  $2.9  billion.  ks>  of  October  1,  1979,  the 
ceiling  reverted  to  its  permanent  level  of  $2.5  billion. 

House  hill. — The  House  bill  provided  for  increasing  the  permanent 
ceiling  on  Federal  funding  for  Title  XX  to  $3.1  billion  for  fiscal  year 
1980  and  after. 

Senate  Mil. — The  Senate  bill  provided  for  annual  indexing  of  the 
$2.5  billion  ceiling  through  FY  1985,  resulting  in  the  following  levels: 
$2.7  billion  in  1980 ;  $2.9  billion  in  1981 ;  $3.0  billion  in  1982 ;  $3.1  billion 
in  1983;  $3.2  billion  in  1984;  $3.3  billion  in  1985  and  after. 

Conference  agreement. — The  House  recedes  with  an  amendment  re- 
quiring reallocation  of  any  unused  funds  in  fiscal  year  1980. 

100  Percent  Matching  For  Child  Day  Care ; 
Grants  to  Hire  Welfare  Recipients 

(Sec.  202) 

Present  laiv.— For  fiscal  years  1977,  1978  and  1979,  $200  million  an- 
nually was  available  for  day  care  under  Title  XX  with  no  Federal 
matching  requirement.  Under  temporary  provisions  of  law  which  ex- 
pired March  31,  1980,  States  were  permitted  to  use  Title  XX  funds  to 
make  grants  to  employers  for  the  wages  of  welfare  recipients  hired  to 
provide  day  care  services,  under  certain  specified  limitations  a'nd  re- 
strictions. Grants  could  be  used  to  pay  wages  up  to  $6,000  a  year  to  an 
employee  in  the  case  of  a  public  or  nonprofit  provider  of  child  care,  or 
$5,000  in  the  case  of  a  profitmaking  provider. 

House  hill. — The  House  bill  provided  that,  of  the  total  amount  of 
Title  XX  funds  available  under  the  statutory  ceiling,  $200  million 
would  be  available  for  child  care  in  fiscal  years  1980  and  1981  with  no 
State  matching  requirement.  In  addition,  the  House  bill  extended 
through  fiscal  years  1980  and  1981,  the  temporary  provision  of  law 
permitting  States  to  use  their  share  of  the  $200  million  for  grants  to 
reimburse  employers  for  wages  paid  to  welfare  recipients  hired  as 
child  care  workers. 

Senate  hill— The  Senate  bill,  like  the  House  bill,  earmarked  $200 
million  for  child  care  in  fiscal  years  1980  and  1981  with  no  State 
matching  requirement.  In  addition,  the  Senate  bill  made  permanent 
the  same  provision  permitting  States  to  use  Title  XX  funds  for  reim- 
bursement of  the  costs  of  hiring  welfare  recipients  in  child  care  jobs 
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with  the  addition  of  the  following  provisions :  (a)  for  fiscal  year  1979, 
States  would  be  limited  to  their  share  of  the  $200  million  earmarked 
for  child  care;  (b)  for  fiscal  years  1980  and  1981,  such  reimbursement 
would  first  be  applied  to  the  $200  million  child  care  allocation,  and,  in 
any  case,  could  not  exceed  8%  of  the  State's  share  of  Title  XX  Fed- 
eral funding,  with  no  State  matching  requirement;  (c)  for  fiscal  years 
1982  and  after,  up  to  8%  of  the  State's  share  of  total  Title  XX  Fed- 
eral funding,  with  no  State  matching  requirement,  would  be 
available. 

The  wage  limits  would  be  increased  on  a  permanent  basis  to  $6,000 
per  eligible  employee  in  public  and  nonprofit  private  child  care  facil- 
ities and  to  $5,000  in  profitmaking  facilities. 

Conference  agreement. — Of  the  total  amount  of  Title  XX  funds 
available  under  the  statutory  ceiling,  $200  million  would  be  available 
for  child  care  in  fiscal  1980  and  1981  with  no  State  matching  require- 
ment, as  in  both  the  House  and  Senate  bills.  In  addition,  authority  for 
States  to  use  Title  XX  funds  for  grants  for  hiring  welfare  recipients 
as  dhild  day  care  workers  would  be  made  permanent  with  the  modifi- 
cations contained  in  the  Senate  bill.  For  fiscal  years  1982  and  there- 
after, a  State  could  receive  up  to  8  percent  of  its  Title  XX  allotment 
with  no  matching  requirement  if  such  allotment  was  used  for  child 
care  services  (including  grants  to  hire  welfare  recipients)  as -provided 
under  present  law  for  the  $200  million  earmarked  for  child  care 
services. 

Limitation  on  Funds  for  Title  XX  Training 

(Sec.  203) 

Present  law. — 75  percent  Federal  matching  funds  are  available  to 
States  on  an  entitlement  basis  for  training  costs  related  to  Title  XX 
activities.  These  funds  are  open-ended  and  are  in  addition  to  matching 
funds  provided  under  the  Title  XX  statutory  ceiling. 

House  hill. — The  House  bill  provided  that,  for  fiscal  1980,  Federal 
matching  funds  for  training  would  be  limited  to  an  amount  equal  to 
3  percent  of  the  State's  fiscal  1980  allotment  of  funds  under  the  statu- 
tory services  ceiling.  States  that  received  more  Federal  Title  XX 
training  funds  in  fiscal  1979  than  3  percent  of  their  fiscal  1980  allot- 
ment would  receive  an  additional  amount  equal  to  two-thirds  of  the 
amount  by  which  Federal  training  funds  received  in  fiscal  1979  ex- 
ceeded 3  percent  of  their  fiscal  1980  allotment.  Beginning  in  fiscal  1981 
and  for  each  year  thereafter,  States  would  be  reimbursed  only  for 
those  training  expenditures  that  had  been  included  in,  and  approved 
by  HEW  as  part  of,  a  State  Title  XX  training  plan. 

Senate  hill. — The  Senate  bill  provided  that  for  fiscal  year  1980, 
notwithstanding  any  other  provision  of  law,  Federal  matching  funds 
for  training  would  be  limited  to  the  highest  of : 

— 4  percent  of  the  State's  allotment  for  that  fiscal  year  imder  Title 
XX  funding  ceiling, 

— the  actual  amount  of  Federal  matching  for  amounts  spent  by  the 
State  for  training  in  fiscal  year  1979,  or 

— the  amount  pavable  to  the  State  with  respect  to  State  appropria- 
tions made  prior  to  October  1,  1979  for  fiscal  year  1980,  except 
that  the  additional  amount  atouM  be  limited  to  $6  million  dis- 
tributed among  affected  Staters. 
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Conference  agreement. — The  conference  agreement  provides  that 
for  fiscal  years  1980  and  1981,  the  ceiling  specified  in  the  Senate  bill 
would  be  in  effect.  For  fiscal  1982  and  thereafter,  there  would  be  no 
specific  ceiling,  but  States  would  be  reimbursed  only  for  those  expendi- 
tures included  in  an  HEW  approved  State  training  plan,  as  in  the 
House  bill. 

Use  of  Restricted  Private  Funds  for  Training  Programs 

(Sec.  204) 

Present  lav\ — Private  funds  donated  to  the  State  for  purposes  of 
meeting  the  non-Federal  requirement  for  Title  XX  services  or  training 
must  be  donated  without  restrictions,  unless  the  donor  is  not  a  sponsor 
or  operator  of  a  program  that  provides  these  services  or  training. 

House  hill. — No  provision. 

Senate  hill. — ^The  Senate  bill  provided  that  in  fiscal  year  1980, 
States  would  be  permitted  to  accept  restricted  private  matching  funds 
for  training  purposes  (except  where  the  training  was  provided  by  a 
proprietary  facility). 

Conference  agreement. — The  House  recedes  with  an  amendment 
providing  that  States  could  accept  restricted  private  matching  funds 
in  fiscal  1980  and  fiscal  1981. 

Emergency  Shelter 

(Sec.  205) 

As  in  both  the  House  and  Senate  bills,  effective  October  1,  1979, 
Title  XX  funds  could  be  used  for  emergency  shelter,  for  not  in  excess 
of  30  days  in  any  6  month  period,  as  a  protective  service  to  an  adult  in 
danger  of  physical  or  mental  injury,  neglect,  maltreatment,  or  exploi- 
tation. 

Multi-Year  Planning;  Choice  of  Fiscal  Year 

;  (Sec.  206) 

Present  laic. — Title  XX  requires  States  to  develop  annual  service 
plans  and  to  make  them  available  for  comment  each  year.  The  service 
plan  year  must  coincide  with  the  fiscal  year  of  either  the  Federal  or 
State  Governments. 

House  hill. — The  House  bill  provided  that  States  would  be  given 
the  option  of  using  a  1,  2,  or  3  year  Title  XX  program  period.  States 
that  opt  for  a  multi-year  program  period  would  be  required  to  make 
information  about  their  plan  available  at  such  times  as  may  be  speci- 
fied by  HEW  regulations. 

Senate  hill. — The  Senate  bill  provided  for  multi-year  planning  as 
in  the  House  bill  and  also  provided  that  States  would  be  given  the  op- 
tion of  using  a  service  program  period  which  coincides  with  the  fiscal 
year  used  by  local  governments  within  the  State. 

Conference  agreement. — Under  the  conference  agreement.  States 
would  have  the  option  of  a  multi-year  Title  XX  program  period,  as  in 
both  bills,  and  a  local  government  fiscal  year,  as  in  the  Senate  bill, 
effective  for  program  periods  beginning  after  enactment. 
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Social  Services  Funding  for  Territories 

(Sec.  207) 

As  in  both  the  House  and  Senate  bills,  a  separate  Title  XX  entitle- 
ment would  be  established  for  Puerto  Rico,  Guam,  the  Northern 
Marianas  and  the  Virgin  Islands  in  the  following  amounts,  effective 
October  1, 1979: 

Millions 


Puerto  Rico   $15.0 

Guam   .  5 

Virgin  Islands  .  —       .  5 

Northern  Marianas   .  1 


Total    16. 1 


Permanent  Extension  of  Provisions  Relating  to  Child  Day  Care 
Services  and  WIN  Tax  Credit 

(Sec.  208) 

Present  laiv. — Employers  of  AFDC  recipients  who  are  placed  in 
jobs  under  the  WIN  program,  or  who  have  received  AFDC  for  at  least 
90  days,  are  eligible  for  a  tax  credit  equal  to  50%  of  up  to  $6,000  of 
wages  per  employee  for  the  first  year  of  employment  and  25%  of  such 
wages  for  the  second  year. 

Home  hill. — Present  law. 

Senate  hill, — The  Senate  bill  would  permit  employers  who  receive 
Title  XX  grants  for  purposes  of  hiring  welfare  recipients  in  child 
care  jobs  to  elect  to  include  such  grants  in  wages  eligible  for  the  tax 
credit.  For  taxpayers  who  so  elect,  the  credit  amount  would  be  limited 
so  that  the  total  amount  of  the  credit  plus  the  grant  could  not  exceed 
the  lesser  of  $6,000  or  100%  of  total  wages  paid  to  the  employee.  In 
addition,  the  bill  would  allow  the  tax  credit  for  persons  employed  on 
a  part-time  basis  in  child  care  jobs  and  would  make  certain  technical 
amendments  to  correct  errors  in  the  Revenue  Act  of  1978. 

Conference  agreement. — The  conference  agreement  maintains  the 
current  law  provision  Avhich  provides  that  the  credit  is  not  allowed 
for  wages  reimbursed  by  a  grant.  The  conference  agreement  provides, 
however,  for  a  special  100-percent  credit  with  respect  to  unreimbursed 
wages  paid  to  workers  whose  wages  are  reimbursed  in  whole  or  in  part 
by  funds  made  available  under  section  2007  (grants  to  hire  welfare 
recipients  as  child  care  workers)  of  the  Social  Security  Act.  If  the 
taxpayer  elects  to  compute  the  credit  using  this  rate,  the  credit  with 
respect  to  any  employee  is  limited  to  the  least  of:  (1)  $6,000  minus 
the  reimbursement  with  respex;t  to  this  employee  under  section  2007, 
(2)  $3,000  (for  the  first  year  of  employment)  or  $1,500  (for  the  second 
year  of  employment),  or  (3)  50  percent  (for  the  first  year  of  employ- 
ment) or  25  percent  (for  the  second  year  of  employment)  of  the  sum 
of  unreimbursed  wages  and  the  reimbursement  under  section  2007. 

The  conference  agreement  includes  the  Senate  provision  with  regard 
to  the  eligibility  of  part-time  child  care  workers  for  the  credit.  Regu- 
lations should  define  a  minimum  standard  for  part-time  employment, 
such  as  8  hours  per  week  for  the  first  4  weeks  of  employment,  to  ensure 
that  employees  are  eligible  only  if  they  have  established  a  regular  em- 
ployment relationship  with  the  employer. 
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Services  to  Alcoholics  and  Drug  Addicts 

(Sec.  209) 

Both  the  House  and  Senate  bills  provided  for  making  permanent 
a  temporary  provision  of  law  which  allows  Title  XX  funds  to  be  used 
for  certain  rehabilitative  services  provided  to  alcoholics  and  drug  ad- 
dicts, and  for  limited  funding  of  detoxification  services  provided  in 
medical  facilities. 


TITLE  III— OTHER  SOCIAL  SECURITY  ACT 
PROVISIONS 


Federal  Funding  for  Non-AFDC  Child  Support  Enforcement 

Program 

(Sec.  301) 

Present  law. — To  cover  administrative  costs,  Federal  funds  are 
available  at  a  75%  matching  rate  for  child  support  enforcement  serv- 
ices provided  to  AFDC  recipients.  Matching  funds  were  also  available 
for  non-AFDC  families  until  September  30,  1978  under  prior  pro- 
visions of  law  and  were  extended  to  March  31,  1980  by  P.L.  96-178, 
States  are  allowed  to  charge  an  application  fee  of  no  more  than  $20 
to  non-AFDC  families  and  to  recover  costs  in  excess  of  the  application 
fee  by  deducting  such  costs  from  the  amount  of  child  support  collected. 

House  hill. — No  provision. 

Senate  hill. — The  Senate  bill  reinstated  the  provision  for  75%  Fed- 
eral matching  on  a  permanent  basis. 

Conference  agreement. — The  House  recedes. 

Incentive  To  Report  Earnings  Under  AFDC  Program 

(Sec.  302) 

Present  law. — Present  law  provides  no  penalty  for  failure  to  make 
a  timely  report  of  earned  income. 
House  hill. — No  provision. 

Senate  hill. — The  bill  provided  that  the  earnings  disregards  would 
not  be  applied  to  any  earned  income  that  is  not  reported  on  a  timely 
basis  (unless  there  is  good  cause) . 

Conference  agreement. — The  House  recedes. 

Prorating  of  Shelter  Allowance 

(Sec.  303) 

Present  law. — A  State  generally  may  not  presume  that  the  income 
of  any  nonlegally  responsible  relative  is  available  to  a  child  for  pur- 
poses of  AFDC. 

House  hill. — No  provision. 

Senate  hill. — The  Senate  bill  permitted  a  State  to  prorate  the  shelter 
and  utilities  portion  of  the  AFDC  benefit  in  the  case  of  a  child  who 
is  living  with  a  relative  who  is  not  himself  an  AFDC  recipient  so  as  to 
take  account  of  that  relative's  presumed  contribution  to  those  shelter 
costs.  The  provision  applies  where  the  relative  is  not  legally  responsible 
for  the  AFDC  child's  support,  or  where  none  of  the  legally  responsible 
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relatives  living  with  the  child  is  eligible  for  AFDC  because  such  rela- 
tive is  being  supported  by  another  person  or  another  program  and 
where  the  total  income  of  the  household  equals  or  exceeds  the  State 
standard  of  need  for  a  unit  that  size  or  the  total  income  of  the  unit 
cannot  be  determined. 

Conference  agreement. — The  House  recedes. 

Services  for  Disabled  and  Blind  Children  Receiving  SSI 

(Sec.  304) 

Present  law. — As  a  part  of  the  SSI  program,  $30  million  in  Federal 
funds  were  authorized  for  allocation  to  States  to  provide  services  to 
blind  and  disabled  children  receiving  SSI.  This  program  expired 
September  30, 1979. 

House  hill. — No  provision, 
tive  is  being  supported  by  another  person  or  another  program,  and 

Senate  hill. — The  Senate  bill  extended  the  program  from  October  1, 
1979  until  September  30, 1982. 

Conference  agreement. — The  House  recedes. 

Public  Assistance  Payments  to  Territorial  Jurisdictions 

(Sec.  305) 

As  in  both  the  House  and  Senate  bills,  the  temporary  $78  million 
funding  level  and  75  percent  matching  rate  provided  in  fiscal  1979  for 
AFDC  and  assistance  programs  for  the  aged,  blind  and  disabled  in 
Puerto  Kico,  Guam  and  the  Virgin  Islands  would  be  made  permanent, 
effective  October  1,  1979.  (As  of  October  1,  1979,  the  funding  level 
reverted  to  the  permanent  level  of  $26  million  and  the  matching  rate 
reverted  to  50  percent.) 

Period  Within  Which  Certain  Claims  Must  Be  Filed 

"       ^  (Sec.  306) 

Present  law. — There  is  no  time  limit  on  State  submission  of  claims 
under  the  public  assistance,  medicaid  and  social  services  programs  in 
the  Social  Security  Act. 

House  hill. — The  bill  provided  that  no  payment  may  be  made  to  a 
State  with  respect  to  any  expenditure  under  the  Child  Welfare  Serv- 
ices Program  (Title  IV-B  of  the  Social  Security  Act)  unless  the  Sec- 
retary received  a  claim  for  Federal  reimbursement  on  or  before  the 
last  day  of  the  fiscal  year  following  the  fiscal  year  in  which  the  ex- 
penditure is  made. 

Senate  hill. — The  bill  provided  that  no  payment  mav  be  made  to  a 
State  with  respect  to  any  expenditure  under  the  AFDC,  Medicaid, 
Social  Services,  and  other  Social  Security  Act  programs  unless  the 
Secretary  received  a  claim  for  Federal  reimbursement  from  the 
State  within  a  two-year  period  after  expenditure:  except,  court- 
ordered  retroactive  payments,  audit  exceptions,  adjustments  to  prior 
year  costs,  or  where  the  Secretary  determines  there  is  good  cause  to 
waive  the  limit.  The  provision  would  be  effecti^^e  starting  with  fiscal 
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year  1980  expenditures,  except  that  the  provision  specified  that  there 
shall  be  no  time  limit  on  the  payment  of  claims  which  have  been  filed 
prior  to  enactment  and  that  claims  for  expenditures  prior  to  fiscal 
year  1980  must  be  filed  by  December  31, 1980. 
Conference  agreement. — The  House  recedes. 

Incentives  for  States  To  Collect  Child  Support  Obligations 

(Sec.  307) 

Present  law, — A 15  percent  incentive  payment  financed  entirely  from 
the  Federal  share  of  collections  is  paid  to  States  that  enforce  and  col- 
lect support  on  behalf  of  other  States,  or  to  a  political  subdivision 
within  a  State  that  enforces  or  collects  child  support  on  behalf  of  its 
own  State. 

House  hill. — No  provision. 

Senate  hill. — The  Senate  bill  retained  provisions  of  present  law,  and, 
in  addition,  allowed  States  which  enforce  and  collect  child  support 
within  the  State  on  their  own  behalf  to  receive  the  15  percent  incentive 
payment. 

Conference  agreement. — The  House  recedes. 

Postponement  of  Imposition  of  Certain  Penalties  Relating  to 
Child  Support  Requirements 

(Sec.  309) 

Present  law.- — If  a  State  is  found  by  an  annual  audit  not  to  have  an 
effective  child  support  enforcement  program  which  is  effective  and 
meets  the  requirements  of  Title  IV-D,  the  State's  AFDC  reimburse- 
ment is  reduced  by  5  percent.  (The  first  audit  period  was  Januarv  1 
to  September  30, 1977. ) 

House  hill. — No  provision. 

Senate  hUl. — The  Senate  bill  prohibited  imposition  of  the  5  percent 
penalty  for  failure  to  have  an  effective  child  support  enforcement  pro- 
gram for  the  period  January  1,  1977  to  October  1,  1977  for  any  State 
which  established  its  child  support  program  on  July  1,  1977. 

Conference  agreement. — The  conference  agreed  that  the  5  percent 
penalty  for  failure  to  have  an  effective  child  support  enforcement  pro- 
gram in  current  law  would  not  be  imposed  on  any  State  before  Octo- 
ber 1,  1980.  The  conferees  note  that  this  provision  should  not  be  con- 
sidered to  prejudice  in  any  way  the  ultimate  disposition  of  penalties 
for  prior  years. 

Exchange  of  Information  on  Terminated  or  Suspended  Providers 
Under  Medicare  and  Medicaid  Programs 

(Sec.  308) 

Present  law. — The  Secretary  of  HEW  is  required  to  suspend  from 
the  Medicare  program  any  practitioner  convicted  of  a  criminal  offense 
related  to  involvement  in  the  program,  and  any  institutional  provider 
in  which  a  managing  employee  has  been  so  convicted,  and  to  notify  the 
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State  Medicaid  agency  to  suspend  the  physician  or  provider  from  the 
Medicaid  program.  Present  law  also  allows  the  Secretary  of  HEW  to 
exclude  from  the  Medicare  program  individual  practitioners  or  pro- 
viders that  knowingly  or  willfully  make  or  cause  to  be  made  any  false 
statements  in  an  application  for  payment,  or  submit  excessive  bills,  or 
furnish  services  in  excess  of  needs.  Federal  matching  payments  may 
not  be  made  under  medicaid  to  any  such  suspended  practitioner  or 
provider. 

Home  hill. — No  provision. 

Senate  hill. — The  Senate  bill  required  the  Secretary  of  HEW  to 
notify  the  State  Medicaid  agency  when  individual  practitioners  or  pro- 
viders are  suspended  or  terminated  under  the  Medicare  program  for 
making  false  statements,  submitting  excessive  bills,  or  furnisfung  serv- 
ices in  excess  of  needs  (but  not  necessarily  convicted  of  a  criminal 
offense) .  The  bill  also  required  the  State  Medicaid  agency  to  promptly 
notify  the  Secretary  of  HEW  whenever  a  provider  of  services  or  an 
individual  practitioner  is  terminated,  suspended  or  otherwise  sanc- 
tioned or  prohibited  from  participating  under  the  Medicaid  program. 

Conference  agreement. — The  House  recedes. 

Continuation  of  Medicaid  Eligibility  for  Certain  Recipients  of 

VA  Pensions 

(Sec.  310) 

Present  law. — ^Under  P.L.  95-588,  the  Veterans'  and  Survivors'  Pen- 
sion Improvement  Act  of  1978,  benefits  were  increased  for  recipients 
of  non-service  connected  VA  pensions,  and  pensioners  were  given  the 
option  to  continue  receiving  their  pensions  under  the  pension  system 
as  in  effect  before  enactment  of  the  new  law,  or  to  elect  to  be  covered 
under  the  new  law. 

Many  pensioners  are  also  eligible  for  and  receive  AFDC  or  SSI 
benefits.  In  all  States  except  Arizona,  a  person  who  is  an  AFDC 
recipient  is  automatically  eligible  for  Medicaid.  In  all  but  15  States, 
eligibility  for  SSI  also  makes  one  categorically  eligible  for  Medicaid. 
In  the  other  15  States  a  more  restrictive  standard  is  in  use,  but  persons 
may  be  eligible  if  they  spend  their  excess  income  on  medical  care. 

Specific  statutory  language  in  SSI  law  requires,  as  a  condition  of 
eligibility,  that  any  beneficiary  apply  for  any  other  Federal  benefits — 
such  as  higher  VA  pension  benefits  under  the  new  pension  law — to 
which  he  or  she  is  entitled.  Longstanding  policy  in  the  AFDC  pro- 
gram has  a  similar  result.  Both  AFDC  and  SSI  count  VA  benefits  as 
income  in  determining  eligibility . 

Home  hill. — No  provision. 

Senate  hill. — The  Senate  bill  allowed  those  AFDC  and  SSI  re- 
cipients who  were  receiving  VA  pensions  as  of  December,  1978,  and 
who  became  eligible  for  the  higher  VA  pension  benefits  under  P.L. 
95-588,  and  thereby  became  ineligible  for  Medicaid  in  those  States 
which  provide  Medicaid  eligibility  for  AFDC  and  SSI  recipients  only 
on  a  categorical  basis,  to  disaffirm  any  entitlement  to  the  higher  VA 
pensions  in  order  to  continue  eligibility  for  SSI,  AFDC  and  Medicaid. 
(Medicaid  eligibility  would  be  restored  retroactive  to  January,  1979.) 
It  required  that  the  Veterans'  Administration  keep  separate  records 
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of  pensioners  opting  for  the  lower  pension  benefit  and  transfer  the 
"savings"  resulting  therefrom  to  the  Secretary  of  HEW  in  order  to 
defray  the  cost  to  HEW  and  the  States  of  the  restored  SSI,  AFDC  and 
Medicaid  benefits. 

Conference  agreement. — The  House  recedes  with  an  amendment. 
There  would  be  no  transfer  of  funds  from  the  VA ;  and,  individuals 
who  have  already  lost  eligibility  for  SSI  or  AFDC  because  of  the 
higher  VA  pension  would  be  considered  to  have  remained  eligible  for 
SSI  and  AFDC  for  the  months  between  their  transfer  to  VA  bene- 
fits and  the  date  that  this  amendment  becomes  effective  with  respect 
to  them. 


PROVISIONS  DELETED  BY  THE  CONFERENCE 


The  conference  did  not  accept : 

1.  The  House  provision  that  would  have  required  States,  prior  to 
publication  of  their  Title  XX  plan,  to  consult  with  local  government 
officials. 

2.  The  House  provision  that  would  have  required  States  to  specify 
in  their  Title  XX  plan  the  criteria  for  the  distribution  of  Title  XX 
funds  within  the  State. 

3.  The  House  provision  that  would  have  added  language  to  the 
Title  XX  law  stating  it  was  the  purpose  of  the  program  to  meet  social 
service  needs  not  otherwise  being  met. 

4.  The  Senate  provision  that  would  have  changed  the  earnings  dis- 
regards under  the  AFDC  program. 

5.  The  Senate  provision  that  would  have  required  States,  in  deter- 
mining AFDC  eligibility  or  benefits,  to  take  into  account  certain 
amounts  of  a  stepparent's  income. 

6.  The  Senate  provision  that  would  have  required  States  to  have 
computerized  medicaid  management  information  systems  operational 
by  July  1, 1981. 

■  ,  Al  Ullman, 

James  C.  Gorman, 
'  Charles  B.  Rangel, 

William  M.  Brodhead, 
Barber  B.  Con  ABLE,  Jr., 
John  H.  Roussblot, 
Managers  on  the  part  of  the  Home. 
Russell  Long, 
Herman  E.  Talmadge, 
Abraham  Ribicoff, 
Daniel  Moynihan. 
David  Boren, 
Bob  Dole, 
John  Heinz, 
Bill  Roth, 

■  Managers  on  the  part  of  the  Senate. 

(70) 


o 


Finder's  Aid 


P.L.  96-398  {9h  Stat,  lS6k)  Approved  October  7.  1980 
Mental  Health  Systems  Act 


SS  Act  P.L.  9k            E.Bep.  S.Eep.  S.C.Bep. 

Sub.lect                  Section  Section  Stat.       96-977  96-712  96-980 

Mechanized  Claims    1903(r)  901  1609           ~  ~  55,  61| 
Processing  azid 
Information 
Betrieval  Systems 


PUBLIC  LAW  96-398— OCT.  7,  1980 


MENTAL  HEALTH  SYSTEMS  ACT 


94  STAT.  1564  PUBLIC  LAW  96-398— OCT.  7,  1980 

Public  Law  96-398 
96th  Congress 

An  Act 

Oct.  7,  1980       Tq  improve  the  provision  of  mental  health  services  and  otherwise  promote  mental 
[S.  1177]  health  throughout  the  United  States,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
Mental  Health     United  States  of  America  in  Congress  assembled, 

Systems  Act. 
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FINDINGS 

Sec.  2.  The  Congress  finds—  42  use  940i. 

(1)  despite  the  significant  progress  that  has  been  made  in 
making  community  mental  health  services  available  and  in 
improving  residential  mental  health  facilities  since  the  original 
community  mental  health  centers  legislation  was  enacted  in 
1963,  unserved  and  underserved  populations  remain  and  there 
are  certain  groups  in  the  population,  such  as  chronically  men- 
tally ill  individuals,  children  and  youth,  elderly  individuals, 
racial  and  ethnic  minorities,  women,  poor  persons,  and  persons 
in  rural  areas,  which  often  lack  access  to  adequate  private  and 
public  mental  health  services  and  support  services; 

(2)  the  process  of  transferring  or  diverting  chronically  men- 
tally ill  individuals  from  unwarranted  or  inappropriate  institu- 
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CONTRACT  AUTHORITY 

Sec.  806.  The  authority  of  the  Secretary  to  enter  into  contracts  42  use  9523. 
under  this  Act  shall  be  effective  for  any  fiscal  year  only  to  such  extent 
or  in  such  amounts  as  are  provided  in  advance  by  appropriation  Acts. 

TITLE  IX-MECHANIZED  CLAIMS  PROCESSING  AND 
INFORMATION  RETRIEVAL  SYSTEMS 

MECHANIZED  CLAIMS  PROCESSING  AND  INFORMATION  RETRIEVAL 

SYSTEMS 

Sec.  901.  Section  1903  of  the  Social  Security  Act  is  amended  by  42  use  I396b. 
adding  at  the  end  thereof  the  following  new  subsection: 

"(rXlXA)  In  order  to  receive  payments  under  paragraphs  (2)  and  (7) 
of  subsection  (a)  without  being  subject  to  per  centum  reductions  set 
forth  in  subparagraph  (C)  of  this  paragraph,  a  State  must  provide 
that  mechanized  claims  processing  and  information  retrieval  systems 
of  the  type  described  in  subsection  (a)(3XB)  and  detailed  in  an  advance 
planning  document  approved  by  the  Secretary  are  operational  on  or 
before  the  deadline  established  under  subparagraph  (B). 

"(B)  The  deadline  for  operation  of  such  systems  for  a  State  is  the 
earlier  of  (i)  September  30, 1982,  or  (ii)  the  last  day  of  the  sixth  month 
following  the  date  specified  for  operation  of  such  systems  in  the 
State's  most  recently  approved  advance  planning  document  submit- 
ted before  the  date  of  the  enactment  of  this  subsection. 

"(C)  If  a  State  fails  to  meet  the  deadline  established  under  subpara- 
graph (B),  the  per  centums  specified  in  paragraphs  (2)  and  (7)  of 
subsection  (a)  with  respect  to  that  State  shall  each  be  reduced  by  5 
percentage  points  for  the  first  two  quarters  beginning  on  or  after 
such  deadline,  and  shall  be  further  reduced  by  an  additional  5 
percentage  points  after  each  period  consisting  of  two  quarters  during 
which  the  Secretary  determines  the  State  fails  to  meet  the  require- 
ments of  subparagraph  (A);  except  that — 

"(i)  neither  such  per  centum  may  be  reduced  by  more  than  25 
percentage  points  by  reason  of  this  paragraph;  and 

"(ii)  no  reduction  shall  be  made  under  this  paragraph  for  any 
quarter  following  the  quarter  during  which  such  State  meets  the 
requirements  of  subparagraph  (A). 

"(2XA)  In  order  to  receive  payments  under  paragraphs  (2)  and  (7)  of 
subsection  (a)  without  being  subject  to  the  per  centum  reductions  set 
forth  in  subparagraph  (C)  of  this  paragraph,  a  State  must  have  its 
mechanized  claims  processing  and  information  retrieval  systems,  of 
the  type  required  to  be  operational  under  paragraph  (1),  initially 
approved  by  the  Secretary  in  accordance  with  paragraph  (5XA)  on  or 
before  the  deadline  established  under  subparagraph  (B). 

"(B)  The  deadline  for  approval  of  such  systems  for  a  State  is  the  last 
day  of  the  fourth  quarter  that  begins  after  the  date  on  which  the 
Secretary  determines  that  such  systems  became  operational  as 
required  under  paragraph  (1). 

"(C)  If  a  State  fails  to  meet  the  deadline  established  under  subpara- 
graph (B),  the  per  centums  specified  in  paragraphs  (2)  and  (7)  of 
subsection  (a)  with  respect  to  that  State  shall  each  be  reduced  by  5 
percentage  points  for  the  first  two  quarters  beginning  after  such 
deadline,  and  shall  be  further  reduced  by  an  additional  5  percentage 
points  at  the  end  of  each  period  consisting  of  two  quarters  during 
which  the  State  fails  to  meet  the  requirements  of  subparagraph  (A); 
except  that— 
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"(i)  neither  such  per  centum  may  be  reduced  by  more  than  25 
percentage  points  by  reason  of  this  paragraph,  and 

"(ii)  no  reduction  shall  be  made  under  this  paragraph  for  any 
quarter  following  the  quarter  during  which  such  State's  systems 
are  approved  by  the  Secretary  as  provided  in  subparagraph  (A). 
"(D)  Any  State's  systems  which  are  approved  by  the  Secretary  for 
purposes  of  subsection  (a)(3)(B)  on  or  before  the  date  of  the  enactment 
of  this  subsection  shall  be  deemed  to  be  initially  approved  for 
purposes  of  this  subsection. 

**(3)(A)  When  a  State's  systems  are  initially  approved,  the  75  per 
centum  Federal  matching  provided  in  subsection  (a)(3)(B)  shall 
become  effective  with  respect  to  such  systems,  retroactive  to  the  first 
quarter  beginning  after  the  date  on  which  such  systems  became 
operational  as  required  under  paragraph  (1),  except  as  provided  in 
subparagraph  (B). 

Percentum  '*(B)  In  the  case  of  any  State  which  was  subject  to  a  per  centum 

reductions.  reduction  under  paragraph  (2),  the  per  centum  specified  in  subsection 
(a)(3)(B)  shall  be  reduced  by  5  percentage  points  for  the  first  two 
quarters  beginning  after  the  deadline  established  under  paragraph 
(2)(B),  and  shall  be  further  reduced  by  an  additional  5  percentage 
points  at  the  end  of  each  period  consisting  of  two  quarters  beginning 
after  such  deadline  and  before  the  date  on  which  such  systems  are 
initially  approved,  except  that  no  reduction  shall  be  made  under  this 
paragraph  for  any  quarter  following  the  quarter  during  which  the 
State's  systems  are  initially  approved  by  the  Secretary. 
Approved  "(4)(A)  The  Secretary  shall  review  all  approved  systems  not  less 

systems,  review,  often  than  once  each  fiscal  year,  and  shall  reapprove  or  disapprove 
any  such  systems.  Systems  which  fail  to  meet  the  current  perform- 
ance standards,  system  requirements,  and  any  other  conditions  for 
approval  developed  by  the  Secretary  under  paragraph  (6)  shall  be 
disapproved.  Any  State  having  systems  which  are  so  disapproved 
shall  be  subject  to  a  per  centum  reduction  under  subparagraph  (B). 
The  Secretary  shall  make  the  determination  of  reapproval  or  disap- 
proval and  so  notify  the  States  not  later  than  the  end  of  the  first 
quarter  following  the  review  period. 

''(B)  If  the  Secretary  disapproves  a  State's  systems  under  subpara- 
graph (A),  the  Secretary  shall,  with  respect  to  such  State  for  quarters 
beginning  after  the  determination  of  disapproval  and  before  the  first 
quarter  beginning  after  such  systems  are  reapproved,  reduce  the  per 
centum  specified  in  subsection  (a)(3)(B)  to  a  per  centum  of  not  less 
than  50  per  centum  and  not  more  than  70  per  centum  as  the 
Secretary  determines  to  be  appropriate  and  commensurate  with  the 
nature  of  noncompliance  by  such  State;  except  that  such  per  centum 
may  not  be  reduced  by  more  than  10  percentage  points  in  any 
4-quarter  period  by  reason  of  this  subparagraph.  No  State  shall  be 
subject  to  a  per  centum  reduction  under  this  paragraph  (i)  before  the 
fifth  quarter  beginning  after  such  State's  systems  were  initially 
approved,  or  (ii)  on  the  basis  of  a  review  conducted  before  October  1, 
1981. 

Waiver.  "(C)  The  Secretary  may  retroactively  waive  a  per  centum  reduction 

imposed  under  subparagraph  (B),  if  the  Secretary  determines  that  the 
State's  systems  meet  all  current  performance  standards  and  other 
requirements  for  reapproval  and  that  such  action  would  improve  the 
administration  of  the  State's  plan  under  this  title,  except  that  no 
such  waiver  may  extend  beyond  the  four  quarters  immediately  prior 
to  the  quarter  in  which  the  State's  systems  are  reapproved. 

"(5XA)  In  order  to  be  initially  approved  by  the  Secretary,  mecha- 
nized claims  processing  and  information  retrieval  systems  must  be  of 
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the  type  described  in  subsection  (a)(3XB)  and  must  meet  the  following 
requirements: 

"(i)  The  systems  must  be  capable  of  developing  provider, 
physician,  and  patient  profiles  which  are  sufficient  to  provide 
specific  information  as  to  the  use  of  covered  tj^es  of  services  and 
items,  including  prescribed  drugs. 

"(ii)  The  State  must  provide  that  information  on  probable 
fraud  or  abuse  which  is  obtained  from,  or  developed  by,  the 
systems,  is  made  available  to  the  State's  medicaid  fraud  control 
unit  (if  any)  certified  under  subsection  (q)  of  this  section. 

"(iii)  The  systems  must  meet  all  performance  standards  and 
other  requirements  for  initial  approval  developed  by  the  Secre- 
tary under  paragraph  (6). 
"(B)  In  order  to  be  reapproved  by  the  Secretary,  mechanized  claims 
processing  and  information  retrieval  systems  must  meet  the  require- 
ments of  subparagraphs  (A)(i)  and  (A)(ii)  and  performance  standards 
and  other  requirements  for  reapproval  developed  by  the  Secretary 
under  paragraph  (6). 
"(6)  The  Secretary,  with  respect  to  State  systems,  shall— 

"(A)  develop  performance  standards,  system  requirements, 
and  other  conditions  for  approval  for  use  in  initially  approving 
such  State  systems,  and  shall  further  develop  written  approval 
procedures  for  conducting  reviews  for  initial  approval,  including 
specific  criteria  for  assessing  systems  in  operation  to  insure  that 
ail  such  performance  standards  and  other  requirements  are  met; 

"(B)  by  not  later  than  October  1, 1980,  develop  an  initial  set  of 
performance  standards,  system  requirements,  and  other  condi- 
tions for  reapproval  for  use  in  reapproving  or  disapproving  State 
systems,  and  shall  further  develop  written  reapproval  proce- 
dures for  conducting  reviews  for  reapproval,  including  specific 
criteria  for  reassessing  systems  operations  over  a  period  of  at 
least  six  months  during  each  fiscal  year  to  insure  that  all  such 
performance  standards  and  other  requirements  are  met  on  a 
continuous  basis; 

"(C)  provide  that  reviews  for  reapproval,  conducted  before 
October  1,  1981,  shall  be  for  the  purpose  of  developing  a  systems 
performance  data  base  and  assisting  States  to  improve  their 
systems,  and  that  no  per  centum  reduction  shall  be  made  under 
paragraph  (4)  on  the  basis  of  such  a  review; 

"(D)  insure  that  review  procedures,  performance  standards, 
and  other  requirements  developed  under  subparagraph  (B)  are 
sufficiently  flexible  to  allow  for  differing  administrative  needs 
among  the  States,  and  that  such  procedures,  standards,  and 
requirements  are  of  a  nature  which  will  permit  their  use  by  the 
States  for  self-e valuation; 

"(E)  notify  all  States  of  proposed  procedures,  standards,  and 
other  requirements  at  least  one  quarter  prior  to  the  fiscal  year  in 
which  such  procedures,  standards,  and  other  requirements  will 
be  used  for  conducting  reviews  for  reapproval; 

"(F)  periodically  update  the  systems  performance  standards, 
system  requirements,  review  criteria,  objectives,  regulations, 
and  guides  as  the  Secretary  shall  from  time  to  time  deem 
appropriate; 

"(G)  provide  technical  assistance  to  States  in  the  development 
and  improvement  of  the  systems  so  as  to  continually  improve  the 
capacity  of  such  systems  to  effectively  detect  cases  of  fraud  or 
abuse; 
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"(H)  for  the  purpose  of  insuring  compatibility  between  the 
State  systems  and  the  systems  utilized  in  the  administration  of 
title  XVIII- 

"(i)  develop  a  uniform  identification  coding  system  (to  the 
extent  feasible)  for  providers,  other  persons  receiving  pay- 
ments under  the  State  plans  (approved  under  this  title)  or 
under  title  XVIII,  and  beneficiaries  of  medical  services 
under  such  plans  or  title; 

"(ii)  provide  liaison  between  States  and  carriers  and  inter- 
mediaries having  agreements  under  title  XVIII  to  facilitate 
timely  exchange  of  appropriate  data;  and 

"(iii)  improve  the  exchange  of  data  between  the  States  and 
the  Secretary  with  respect  to  providers  and  other  persons 
who  have  been  terminated,  suspended,  or  otherwise  sanc- 
tioned under  a  State  plan  (approved  under  this  title)  or 
under  title  XVIII; 
"(I)  develop  and  disseminate  clear  definitions  of  those  types  of 
reasonable  costs  relating  to  State  systems  which  are  reimburs- 
able under  the  provisions  of  subsection  (aX3)  of  this  section;  and 
"(J)  report  on  or  before  October  1, 1981,  to  the  Congress  on  the 
extent  to  which  States  have  developed  and  operated  effective 
mechanized   claims   processing  and   information  retrieval 
systems. 

"(7)(A)  The  Secretary  shall  waive  the  provisions  of  this  subsection 
with  respect  to  initial  operation  and  approval  of  mechanized  claims 
processing  and  information  retrieval  systems  with  respect  to  any 
State  which — 

"(i)  had  a  1976  population  (as  reported  by  the  Bureau  of  the 
Census)  of  less  than  1,000,000  and  which  made  total  expenditures 
(including  Federal  reimbursement)  for  which  Federal  financial 
participation  is  authorized  under  this  title  of  less  than 
$100,000,000  in  fiscal  year  1976  (as  reported  by  such  State  for 
such  year),  or 

"(ii)  is  a  Commonwealth,  or  territory  or  possession,  of  the 
United  States, 

if  such  State  reasonably  demonstrates,  and  the  Secretary  does  not 
formally  disagree,  that  the  application  of  such  provisions  would  not 
significantly  improve  the  efficiency  of  the  administration  of  such 
State's  plan  under  this  title. 

"(B)  If  the  Secretary  determines  that  the  application  of  the  provi- 
sions described  in  subparagraph  (A)  to  a  State  would  significantly 
improve  the  efficiency  of  the  administration  of  the  State's  plan  under 
this  title,  the  Secretary  may  withdraw  the  State's  waiver  under 
subparagraph  (A)  and,  in  such  case,  the  Secretary  shall  impose  a 
timetable  for  such  State  with  respect  to  compliance  with  the  provi- 
sions of  this  subsection  and  the  imposition  of  per  centum  reductions. 
Such  timetable  shall  be  comparable  to  the  timetable  established 
under  this  subsection  as  to  the  amount  of  time  allowed  such  State  to 
comply  and  the  timing  of  per  centum  reductions. 

"(8)(A)  The  per  centum  reductions  provided  for  under  this  subsec- 
tion shall  not  apply  to  a  State  for  any  quarter  with  respect  to  which 
the  Secretary  determines  that  such  State  is  unable  to  comply  with 
the  relevant  requirements  of  this  subsection— 

"(i)  for  good  cause  (but  such  a  waiver  may  not  be  for  a  period  in 
excess  of  2  quarters),  or 

"(ii)  due  to  circumstances  beyond  the  control  of  such  State. 

**(B)  If  the  Secretary  determines  under  subparagraph  (A)  that  such 
a  reduction  will  not  apply  to  a  State,  the  Secretary  shall  report  to  the 


PUBLIC  LAW  96-398— OCT.  7,  1980  94  STAT.  1613 

Congress  on  the  basis  for  each  such  determination  and  on  the 
modmcation  of  all  time  limitations  and  deadlines  as  described  in 
sobparagraph  (Q. 

**(0  For  purposes  of  determining  all  time  limitations  and  deadlines  Time  limitations 
imposed  under  this  subsection,  any  time  period  during  which  a  State  mtii^f^olT' 
was  found  under  subparagraph  (AXii)  to  be  unable  to  comply  with 
requirements  of  this  subsection  due  to  circumstances  beyond  its 
control  shall  not  be  taken  into  account,  and  the  Searetcunr  shall 
modify  all  such  time  limitations  and  deadlines  with  respect  to  such 
State  accordingly.". 

Approved  October  7,  1980. 
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Mr.  Robert  C.  Byrd  (for  Mr.  Kennedy),  from  the  committee  of 
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CONFERENCE  REPORT 
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The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  House  to  the  bill  (S.  1177)  to  im- 
prove the  provision  of  mental  health  services  and  otherwise  pro- 
mote mental  health  throughout  the  United  States,  and  for  other 
purposes,  having  met,  after  full  and  free  conference,  have  agreed  to 
recommend  and  do  recommend  to  their  respective  Houses  as  fol- 
lows: 

That  the  Senate  recede  from  its  disagreement  to  the  amendment 
of  the  House  to  the  text  of  the  bill  and  agree  to  the  same  with  an 
amendment  as  follows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  House 
amendment  insert  the  following: 
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TITLE  VI— RAPE  PREVENTION  AND  CONTROL 

Sec.  601.  Rape  prevention  and  control. 

Sec.  602.  Grants  for  services  for  rape  victims. 

TITLE  VII— EXTENSION  OF  COMMUNITY  MENTAL  HEALTH  CENTERS  ACT 
Sec.  701.  One-year  extension  of  Community  Mental  Health  Centers  Act. 
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TITLE  VIII— MISCELLANEOUS 
Sec.  801.  Employee  protection. 

Sec.  802.  Report  on  shelter  and  basic  living  needs  of  chronically  mentally  ill  individ- 
uals. 

Sec.  80S.  Obligated  service  for  mental  health  traineeships. 
Sec.  804.  Conforming  amendments. 

Sec.  805.  Special  pay  for  Public  Health  Service  physicians  and  dentists. 
Sec.  806.  Contract  authority. 

TITLE  IX— MECHANIZED  CLAIMS  PROCESSING  AND  INFORM  A  TION 
RETRIEVAL  SYSTEMS 

Sec.  901.  Mechanized  claims  processing  and  information  retrieval  systems. 

FINDINGS 

Sec.  2.  The  Congress  finds — 

(1)  despite  the  significant  progress  that  has  been  made  in 
making  community  mental  health  services  available  and  in  im- 
proving residential  mental  health  facilities  since  the  original 
community  mental  health  centers  legislation  was  enacted  in 
1963,  unserved  and  underserved  populations  remain  and  there 
are  certain  groups  in  the  population,  such  as  chronically  men- 
tally ill  individuals,  children  and  youth,  elderly  individuals, 
racial  and  ethnic  minorities,  women,  poor  persons,  and  persons 
in  rural  areas,  which  often  lack  access  to  adequate  private  and 
public  mental  health  services  and  support  services; 

(2)  the  process  of  transferring  or  diverting  chronically  mental- 
ly ill  individuals  from  unwarranted  or  inappropriate  institu- 
tionalized settings  to  their  home  communities  has  frequently 
not  been  accompanied  by  a  process  of  providing  those  individ- 
uals with  the  mental  health  and  support  services  they  need  in 
community-based  settings; 

(8)  the  shift  in  emphasis  from  institutional  care  to  com- 
munity-based care  has  not  always  been  accompanied  by  a  proc- 
ess of  affording  training,  retraining,  and  job  placement  for  em- 
ployees affected  by  institutional  closure  and  conversion; 

(4)  the  delivery  of  mental  health  and  support  services  is  typi- 
cally uncoordinated  within  and  among  local,  State,  and  Feder- 
al entities; 

(5)  mentally  ill  persons  are  often  inadequately  served  by  (A) 
programs  of  the  Department  of  Health  and  Human  Services 
such  as  medicare,  medicaid,  supplemental  security  income,  and 
social  services,  and  (B)  programs  of  the  Department  of  Housing 
and  Urban  Development,  the  Department  of  Labor,  and  other 
Federal  agencies; 

(6)  health  care  systems  often  lack  general  health  care  person- 
nel with  adequate  mental  health  care  training  and  often  lack 
mental  health  care  personnel  and  consequently  many  individ- 
uals with  some  level  of  mental  disorder  do  not  receive  appropri- 
ate mental  health  care; 

(7)  present  knowledge  of  methods  to  prevent  mental  illness 
through  discovery  and  elimination  of  its  causes  and  through 
early  detection  and  treatment  is  too  limited; 

(8)  a  comprehensive  and  coordinated  array  of  appropriate  pri- 
vate and  public  mental  health  and  support  services  for  all 
people  in  need  within  specific  geographic  areas,  based  upon  a 


JOINT  EXPLANATORY  STATEMENT  OF  THE  COMMITTEE  OF 

CONFERENCE 


The  managers  on  the  part  of  the  House  and  the  Senate  at  the 
conference  on  the  disagreeing  votes  of  the  two  Houses  on  the 
amendments  of  the  House  to  the  bill  (S.  1777),  an  act  to  improve 
the  provision  of  mental  health  services  and  otherwise  promote 
mental  health  throughout  the  United  States,  and  for  other  pur- 
poses, submit  the  following  joint  statement  to  the  House  and  the 
Senate  in  explanation  of  the  effect  of  the  action  agreed  upon  by  the 
managers  and  recommended  in  the  accompanying  conference 
report: 

The  House  amendment  to  the  text  of  the  bill  struck  out  all  of  the 
Senate  bill  after  the  enacting  clause  and  inserted  a  substitute  text. 

The  Senate  recedes  from  its  disagreement  to  the  amendment  of 
the  House  with  an  amendment  which  is  a  substitute  for  the  Senate 
bill  and  the  House  amendment.  The  differences  between  the  Senate 
bill,  the  House  amendment,  and  the  substitute  agreed  to  in  confer- 
ence are  noted  below,  except  for  clerical  corrections,  conforming 
changes  made  necessary  by  agreements  reached  by  the  Conferees, 
and  minor  drafting  and  clarifjdng  changes, 

FINDINGS  AND  PURPOSE 

The  Senate  bill  included  findings  and  purposes. 
The  House  amendment  did  not  include  findings  or  purposes. 
The  Conference  substitute  conforms  generally  to  the  findings  of 
the  Senate  bill. 

DEFINITIONS 

The  Senate  bill  contained  definitions. 

The  House  amendment  contained  some  definitions  not  in  the 
Senate  bill. 

The  Conference  substitute  includes  most  definitions  from  the 
Senate  bill  and  the  House  amendment,  with  some  modifications. 

STATE  MENTAL  HEALTH  SYSTEMS 

The  Senate  bill  required  as  a  condition  of  funding  under  the  Act 
that  each  State  meet  several  requirements  regarding  its  mental 
health  system,  including  the  designation  of  State  mental  health  au- 
thorities and  mental  health  service  areas,  the  inclusion  in  State 
health  plans  of  mental  health  provisions,  and  the  preparation  of 
mental  health  operations  programs;  an  enforcement  provision  was 
also  included. 

The  House  amendment  contained  similar  provisions  except  that 
no  additions  were  made  to  the  State  health  plan. 
The  Conference  substitute  conforms  generally  to  the  Senate  bill. 
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MEDICAID  MANAGEMENT  INFORMATION  SYSTEM 

The  Senate  bill  required  States  to  establish  a  mechanized  claims 
processing  and  information  retrieval  system. 
The  House  amendment  contained  no  similar  provision. 
The  Conference  substitute  conforms  to  the  Senate  bill. 

TITLE 

The  House  recedes  from  its  amendment  to  the  title  of  the  bill. 

Edward  Kennedy, 
Harrison  A.  Williams,  Jr., 
Claiborne  Pell, 
Gaylord  Nelson, 
Alan  Cranston, 
Howard  M.  Metzenbaum, 
Dick  Schweiker, 
Jacob  Javits, 
Orrin  Hatch, 
Robt.  Stafford, 
Managers  on  the  Part  of  the  Senate. 

Harley  O,  Staggers, 
Henry  A.  Waxman, 
Richardson  Preyer, 
Andy  Maguire, 
Tom  Luken, 
Doug  Walgren, 
Barbara  A.  Mikulski, 
James  T.  Broyhill, 
Tim  Lee  Carter, 
Sam  Devine, 
Dave  Stockman, 
Managers  on  the  Part  of  the  House. 
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Public  Law  96-403 
96th  Congress 

An  Act 

Oct  9  1 980 

To  amend  title  n  of  the  Social  Security  Act  to  make  necessary  adjustments  in  the    —     '  '  

allocation  of  social  security  tax  receipts  between  the  Federal  Old-Age  and  Survi-        [H.R.  7670] 
vors  Insurance  Trust  Fund  and  the  Federal  Disability  Insurance  Trust  Fund. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  (a)  section    Social  security 
201(bXl)  of  the  Social  Security  Act  is  amended  by  striking  out  clauses    ^  receipts. 
(H)  through  (K)  and  inserting  in  Ueu  thereof  the  following:  "(H)  1.50    ^2  UScToi 
per  centum  of  the  wages  (as  so  defined)  paid  after  December  31, 1978, 
and  before  January  1, 1980,  and  so  reported,  (I)  1.12  per  centum  of  the 
wages  (as  so  defined)  paid  after  December  31,  1979,  and  before 
January  1, 1981,  and  so  reported,  (J)  1.30  per  centum  of  the  wages  (as 
so  defined)  paid  after  December  31, 1980,  and  before  January  1, 1982, 
and  so  reported,  (K)  1.65  per  centum  of  the  wages  (as  so  defined)  paid 
after  December  31, 1981,  and  before  January  1, 1985,  and  so  reported, 
(L)  1.90  per  centum  of  the  wages  (as  so  defined)  paid  after  December 
31, 1984,  and  before  January  1, 1990,  and  so  reported,  and  (M)  2.20  per 
centum  of  the  wages  (as  so  defined)  paid  after  December  31, 1989,  and 
so  reported,". 

(b)  Section  201(bX2)  of  such  Act  is  amended  by  striking  out  clauses 
(H)  through  (K)  and  inserting  in  lieu  thereof  the  following:  "(H) 
1.0400  per  centum  of  the  amount  of  self-employment  income  (as  so 
defined)  so  reported  for  any  taxable  year  beginning  after  December 
31,  1978,  and  before  January  1,  1980,  (1)  0.7775  per  centum  of  the 
amount  of  self-employment  income  (as  so  defined)  so  reported  for  any 
taxable  year  beginning  after  December  31, 1979,  and  before  January 
1,  1981,  (J)  0.9750  per  centum  of  the  amount  of  self-employment 
income  (as  so  defined)  so  reported  for  any  taxable  year  beginning 
after  December  31,  1980,  and  before  January  1,  1982,  (K)  1.2375  per 
centum  of  the  amount  of  self-employment  income  (as  so  defined)  so 
reported  for  any  taxable  year  beginning  after  December  31, 1981,  and 
before  January  1,  1985,  (L)  1.4250  per  centum  of  the  amount  of  self- 
employment  income  (as  so  defined)  so  reported  for  any  taxable  year 
beginning  after  December  31, 1984,  and  before  January  1, 1990,  and 
(M)  1.6500  per  centum  of  the  amount  of  self-employment  income  (as 
so  defined)  so  reported  for  any  taxable  year  beginning  after  December 
31,1989,". 
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42  use  401  note.  gjjc.  2.  The  amendments  made  by  the  first  section  of  this  Act  shall 
apply  with  respect  to  remuneration  paid,  and  taxable  years  begin- 
ning, after  December  31, 1979. 

Approved  October  9,  1980. 
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REALLOCATION  OF  SOCIAL  SECURITY  TAXES  BETWEEN 
OASI  AND  DI  TRUST  FUNDS 


July  2,  1980. — Committed  to  the  Committee  of  the  Whole  House  on  the  State 
of  the  Union  and  ordered  to  be  printed 


Mr.  Ullman,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

together  with 
ADDITIONAL  VIEWS 

[To  accompany  H.R.  7670] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the  bill 
(H.R.  7670)  to  amend  title  II  of  the  Social  Security  Act  to  make  neces- 
sary adjustments  in  the  allocation  of  social  security  tax  receipts  be- 
tween the  Federal  Old-Age  and  Survivors  Insurance  Trust  Fund  and 
the  Federal  Disability  Insurance  Trust  Fund,  having  considered  the 
same,  report  favorably  thereon  without  amendment  and  recommend 
that  the  bill  do  pass. 

Background  Information  and  General  Explanation  of  the  Bill 

The  Social  Security  Act  provides  for  the  creation  of  three  separate 
trust  funds  into  which  payroll  tax  receipts  are  automatically  appro- 
priated. These  are  the  Old  Age  and  Survivors  Insurance  (OASI) 
Trust  Fund,  the  Disability  Insurance  (DI)  Trust  Fund,  and  the 
Hospital  Insurance  (HI)  Trust  Fund. 

H.R.  7670  addresses  the  cash  flow  problem  facing  the  OASI  trust 
fund. 

Under  present  law  tax  allocation  rates,  which  were  established  by 
the  Social  Security  Amendments  of  1977,  reserves  in  the  OASI  fund 
are  expected  to  be  insufficient  to  meet  benefit  payments  toward  the 
end  of  calendar  year  1981.  This  is  the  result  of  sharp  changes  in  eco- 
nomic conditions  as  compared  to  the  economic  assumptions  that  were 
made  in  1977.  Much  higher  increases  in  living  costs  have  been  experi- 
enced and  are  predicted  for  the  next  few  years. 
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Reserves  in  the  Dl  fund,  however,  are  expected  to  increase  steadily 
in  the  future  under  both  the  intermediate  and  pessimistic  assumptions 
of  the  1980  Trustees  report.  The  more  favorable  condition  of  the  Dl 
trust  fund  is  the  result  of  the  recent  enactment  of  Public  Law  96-265, 
the  Disability  Amendments  of  1980,  and  the  current  experience  of  the 
Dl  program  which  has  been  more  favorable  than  predicted  at  the 
time  of  the  1977  Amendments. 

Reallocation  has  been  the  traditional  way  of  redistributing  the 
OASDI  tax  rates  because  of  changes  in  the  law  and  in  the  experience 
of  the  program.  Your  Committee's  bill  would  provide  for  such  a  real- 
location between  the  OASI  and  Dl  funds  for  two  years  only,  1980 
and  1981.  This  is  expected  to  maintain  sufficient  reserves  in  the  OASI 
fund  to  pay  benefits  for  approximately  an  additional  year,  from  late 
1981  to  late  1982,  under  the  Trustees'  intermediate  assumptions,  giving 
Congress  additional  time  to  take  further  remedial  action. 

The  bill  would  not  change  the  total  social  security  tax  rates  for  any 
one  year. 

A  comparison  of  the  allocation  rates  for  the  OASI  and  Dl  Trust 
Funds,  expressed  in  terms  of  the  rates  applicable  to  taxes  paid  by 
employers,  employees  and  self-employed  individuals,  under  present 
law  and  under  H.R.  7670  is  contained  in  table  1. 

Table  2  indicates  the  estimated  reserve  ratios  in  the  OASI  and  Dl 
trust  funds,  separately  and  combined,  under  present  law  and  under 
H.R.  7670,  according  to  the  three  sets  of  economic  assumptions  ex- 
pressed in  the  1980  Annual  Report  of  the  Board  of  Trustees  of  the 
Federal  Old-Age  and  Survivors  Insurance  and  the  Disabihty  Insurance 
Trust  Funds. 

TABLE  1.— REAOLLOCATION  OF  TAX  RATE  SCHEDULE  BETWEEN  OASI  AND  Dl  UNDER  H.R.  7670 
[Percent  of  taxable  earnings] 


Allocated  rates  under           Reallocated  rates  under 
present  law                        H.R.  7670 
Total  for  


Calendar  years  OASDI  i  OASI  Dl  OASI  Dl 


Employees  and  employers,  each: 

1980   5.08  4.330  0.750  4.520  0.560 

1981.  -   5.35  4.525  .825  4.700  .650 

1982-84...   5.40  4.575  .825  4.575  .825 

1985-89    5.70  4.750  .950  4.750  .950 

1990  and  later   6.20  5.100  1.100  5.100  1.100 

Self-employed  persons: 

1980   7.05  6.0100  1,0400  6.2725  .7775 

1981...  -   8.00  6.7625  1.2375  7.0250  .9750 

1982-84...   8.05  6.8125  1.2375  6.8125  1.2375 

1985-89    8.55  7.1250  1.4250  7.1250  1.4250 

1990  and  later   9.30  7.6500  1.6500  7.6500  1.6500 


1  The  total  OASDI  tax  rate  under  H.R.  7670  between  OASI  and  Dl  Is  the  same  as  under  present  law. 
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TABLE  2.— TRUST  FUND  ASSETS  AT  THE  BEGINNING  OF  THE  YEAR  AS  A  PERCENTAGE  OF  OUTGO  DURING  THE  YEAR 
UNDER  PRESENT  LAW  AND  UNDER  H.R.  7670 

UNDER  PRESENT  LAW 


Optimistic  assumptions  Intermediate  assumptions  Pessimistic  assumptions 

OASI  Dl      OASDI        OASI  Dl      OASDI        OASl  Dl  OASDi 


1979   30  30  30  30  30  30  30  30  30 

1980   23  36  24  23  35  24  23  35  24 

1981   15  45  19  15  44  18  14  43  18 

1982   8  65  15  6  61  12  3  55  9 

1983   2  92  12  -2  84  8  -9  70  (i) 

1984   -4  126  11  -10  111  4  -21  88  -8 

1985   -8  169  11  -17  142  0)  -33  109  -17 

1986   -7  239  19  -21  196  3  -42  149  -21 

1987   -4  320  30  -23  254  7  -52  192  -25 

1988   (')  406  42  -26  315  11  -62  236  -30 

1989   5  498  55  -27  378  16  -73  283  -34 

1990   11  594  70  -28  442  23  -83  332  -38 


UNDER  H.R.  7670 


1979   30  30  30  30  30  30  30  30  30 

1980   23  36  24  23  35  24  23  35  24 

1981   19  21  19  18  20  18  18  19  18 

1982   14  16  15  12  13  12  9  10  9 

1983   8  40  12  4  33  8  -3  23  0) 

1984   3  73  11  -3  60  4  -15  43  -8 

1985   -1  113  11  -11  91  1  -27  54  -17 

1986   (1)  181  19  -14  144  3  -36  103  -21 

1987   3  260  30  -17  201  7  -46  146  -25 

1988   7  344  41  -19  261  11  -56  191  -29 

1989   12  434  55  -21  324  16  -67  238  -34 

1990   18  528  70  -21  388  23  -77  286  -38 


Other  Matters  to  be  Discussed  Under  the  Rules  of  the  House 

1.  In  compliance  with  clause  2(1)  (2)  (B)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  the  following  statement  is  made  rela- 
tive to  the  vote  by  your  committee  on  the  motion  to  report  the  bill. 
The  motion  to  report  the  bill  was  adopted  by  voice  vote. 

2.  In  compliance  with  clause  2(1) (3) (A)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  the  following  statement  is  made  rela- 
tive to  the  oversight  findings  by  your  committee.  As  a  result  of  your 
committee's  oversight  activities  with  respect  to  the  allocation  of  social 
security  tax  receipts  between  the  Federal  Old-Age  and  Survivors 
Insurance  Trust  Fund  and  the  Federal  Disability  Insurance  Trust 
Fund,  your  committee  has  concluded  that  it  is  necessary  and  appro- 
priate to  reallocate  these  tax  receipts  between  the  respective  Trust 
Funds  in  the  manner  provided  in  the  bill. 

3.  In  compliance  with  clause  2(1) (3) (D)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  your  committee  states  that  no  over- 
sight findings  or  recommendations  have  been  submitted  to  your  com- 
mittee by  the  Committee  on  Government  Operations  with  respect  to 
the  subject  matter  contained  in  the  bill. 

4.  In  compliance  with  clause  7(a)  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  following  statement  is  made  relative  to 
the  costs  incurred  in  carrying  out  this  bill.  The  bill  makes  no  change 
in  the  total  social  security  tax  rates  for  any  year.  The  bill  will  provide 
for  a  reallocation,  for  two  years  (1980  and  1981)  only,  of  existing  tax 
receipts  between  the  Old-Age  and  Survivors  Trust  Fund  and  the 
Disability  Insurance  Trust  Fund.  Accordingly,  your  committee  re- 
ports no  costs  related  to  the  provisions  of  this  bill. 
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5.  In  compliance  with  clause  2(1)  (4)  of  rule  XI  of  the  Rules  of  the 
House  of  Representatives,  your  committee  states  that  the  enactment 
of  the  bill  H.R.  7670  will  not  have  any  inflationary  impact  on  prices 
and  costs  in  the  operation  of  the  national  economy. 

6.  In  compliance  with  clause  2(1)  (3)  (B)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  your  committee  advises  that  the  bill 
provides  no  new  budget  authority  or  new  or  increased  tax  expenditures. 

7.  In  compliance  with  clause  2(1)  (3)  (C)  of  rule  XI  of  the  Rules  of 
the  House  of  Representatives,  your  committee  advises  that  the  Con- 
gressional Budget  Office  reports  no  costs  associated  with  enactment 
of  H.R.  7670. 

Changes  in  Existing  Law  Made  by  the  Bill,  As  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing  law 
in  which  no  change  is  proposed  is  shown  in  roman) : 

Section  201  of  the  Social  Security  Act 

TITLE  II— FEDERAL  OLD-AGE,  SURVIVORS,  AND  DIS- 
■^^     ABILITY  INSURANCE  BENEFITS 
******* 

FEDERAL    OLD-AGE    AND    SURVIVORS    INSURANCE    TRUST    FUND  AND 
FEDERAL  DISABILITY  INSURANCE  TRUST  FUND 

Section  201.  (a)  *  *  * 

(b)  There  is  hereby  created  on  the  books  of  the  Treasury  of  the 
United  States  a  trust  fund  to  be  known  as  the  "Federal  Disability  In- 
surance Trust  Fund".  The  Federal  Disability  Insurance  Trust  Fund 
shall  consist  of  such  gifts  and  bequests  as  may  be  made  as  provided  in 
subsection  (i)(l),  and  of  such  amounts  as  may  be  appropriated  to,  or 
deposited  in,  such  fund  as  provided  in  this  section.  There  is  hereby 
appropriated  to  the  Federal  Disability  Insurance  Trust  Fund  for  the 
fiscal  year  ending  June  30,  1957,  and  for  each  fiscal  year  thereafter,  out 
of  any  moneys  in  the  Treasury  not  otherwise  appropriated,  amounts 
equivalent  to  100  per  centum  of — 

(1)(A)  ji  of  1  per  centum  of  the  wages  (as  defined  in  section 
3121  of  the  Internal  Revenue  Code  of  1954)  paid  after  Decem- 
ber 31,  1956,  and  before  January  1,  1966,  and  reported  to  the  Sec- 
retary of  the  Treasury  or  his  delegate  pursuant  to  subtitle  F  of 
the  Internal  Revenue  Code  of  1954,  (B)  0.70  of  1  per  centum  of 
the  wages  (as  so  defined)  paid  after  December  31,  1965,  and  be- 
fore January  1,  1968,  and  so  reported,  and  (C)  0.95  of  1  per 
centum  of  the  wages  (as  so  defined)  paid  after  December  31, 
1967,  and  before  January  1,  1970,  and  so  reported,  (D)  1.10  per 
centum  of  the  wages  (as  so  defined)  paid  after  December  31, 
1969,  and  before  January  1,  1973,  and  so  reported,  (E)  1.1  per 
centum  of  the  wages  (as  so  defined)  paid  after  December  31, 
1972,  and  before  January  1,  1974,  and  so  reported,  (F)  1.15  per 
centum  of  the  wages  (as  so  defined)  paid  after  December  31 ,  1973, 
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and  before  January  1,  1978,  and  so  reported,  (G)  1.55  per  centum 
of  the  wages  (as  so  defined)  paid  after  December  31,  1977,  and 
before  January  1,  1979,  and  so  reported,  [(H)  1.50  per  centum 
of  the  wages  (as  so  defined)  paid  after  December  31,  1978,  and 
before  January  1,  1981,  and  so  reported,  (I)  1.65  per  centum  of 
the  wages  (as  so  defined)  paid  after  December  31,  1980,  and 
before  January  1,  1985,  and  so  reported,  (J)  1.90  per  centum  of 
the  wages  (as  so  defined)  paid  after  December  31,  1984,  and 
before  January  1,  1990,  and  so  reported,  and  (K)  2.20  per  centum 
of  the  wages  (as  so  defined)  paid  after  December  31,  1989,  and 
so  reported.]  (H)  1.50  per  centum  of  the  wages  (as  so  defined)  paid 
after  December  31,  1978,  and  before  January  1,  1980,  and  so 
reported,  (!)  1.12  per  centum  oj  the  ivages  {as  so  defined)  paid  after 
December  31,  1979,  and  before  January  1,  1981,  and  so  reported, 
(J)  1.30  per  centum  of  the  wages  (as  so  defined)  paid  after  December  31, 
1980,  and  before  January  1,  1982,  and  so  reported,  (K)  1.65  per 
centum  of  the  wages  (as  so  defined)  paid  after  December  31,  1981, 
and  before  January  1,  1985,  and  so  reported,  (L)  1.90  per  centum 
of  the  ivages  (as  so  defined)  paid  after  December  31,  1984,  CLnd 
before  January  1,  1990,  and  so  reported,  and  (ilf)  2.20  per  centum 
of  the  wages  (as  so  defined)  paid  after  December  31,  1989,  and 
so  reported, 

(2)  (A)  %  of  1  per  centum  of  the  amount  of  self -employment  income 
(as  defined  in  section  1402  of  the  Internal  Revenue  Code  of  1954) 
reported  to  the  Secretary  of  the  Treasury  or  his  delegate  on  tax  returns 
under  subtitle  F  of  the  Internal  Revenue  Code  of  1954  for  any  taxable 
year  beginning  after  December  31,  1956,  and  before  January  1,  1966, 
(B)  and  0.525  of  1  per  centum  of  the  amount  of  self -employment 
income  (as  so  defined)  so  reported  for  any  taxable  year  beginning  after 
December  31,  1965,  and  before  January  1,  1968,  and  (C)  0.7125  of  1  per 
centum  of  the  amount  of  self-emplo^nnent  income  (as  so  defined)  so 
reported  for  any  taxable  year  beginnmg  after  December  31,  1967,  and 
before  January  1,  1970,  (D)  0.825  of  1  per  centum  of  the  amount  of 
self-employment  income  (as  so  defined)  so  reported  for  any  taxable 
year  beginning  after  December  31,  1969,  and  before  January  1,  1973, 
(E)  0.795  of  1  per  centum  of  the  amount  of  self-emplo^mient  income 
(as  so  defined)  so  reported  for  any  taxable  year  beginning  after  Decem- 
ber 31,  1972,  and  before  January  1,  1974,  (F)  0.815  of  1  per  centum  of 
the  amount  of  self -employment  income  (as  so  defined)  as  reported  for 
any  taxable  year  beginning  after  December  31,  1973,  and  before 
January  1,  1978,  (G)  1.090  per  centum  of  the  amount  of  self -employ- 
ment income  (as  so  defined)  so  reported  for  any  taxable  year  beginning 
after  December  31,  1977,  and  before  January  1,  1979,  ["(H)  1.0400  per 
centum  of  the  amount  of  self -employment  income  (as  so  defined)  so 
reported  for  any  taxable  year  beginning  after  December  31,  1978,  and 
before  January  1,  1981,  (I)  1.2375  per  centum  of  the  amount  of  self- 
employment  income  (as  so  defined)  so  reported  for  any  taxable  year 
beginning  after  December  31,  1980,  and  before  January  1,  1985,  (J) 
1.4250  per  centum  of  the  amount  of  self -employment  income  (as  so 
defined)  so  reported  for  any  taxable  year  beginning  after  December  31, 
1984,  and  before  January  1,  1990,  and  (K)  1.650  per  centum  of  the 
amount  of  self-emplo}Tnent  income  (as  so  defined)  so  reported  for  any 
taxable  year  beginning  after  December  31,  1989,3  i^)  l.OJfOO  per 
centum  of  the  amount  of  self -employment  income  {as  so  defined)  so  reported 
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for  any  taxable  year  beginning  after  December  31,  1978,  and  before 
January  1,  1980,  (/)  0.7775  per  centum  of  the  amount  of  self -employment 
income  {as  so  defined)  so  reported  for  any  taxable  year  beginning  after 
December  31,  1979,  and  before  January  1,  1981,  (J)  0.9750  per  centum  of 
the  amount  of  self -employment  income  {as  so  defined)  so  reported  for  any 
taxable  year  beginning  after  December  31,  1980,  and  before  January  1, 
1982,  {K)  1.2375  per  centum  if  the  amount  of  self -employment  income 
{as  so  deiined)  so  reported  for  any  taxable  year  beginning  after  Decem- 
ber 31,  1981,  and  before  January  1,  1985,  {L)  1.4250  per  centum  of  the 
amount  of  self -employment  income  {as  so  defined)  so  reported  for  any 
taxable  year  beginning  after  December  31,  1984,  before  January  1, 
1990,  and  (M)  1.6500  per  centum  of  the  amount  of  self-employment 
income  {as  so  defined)  so  reported  for  any  taxable  year  beginning  after 
December  31,  1989, 

*  *  4c  *  *  *  4: 


ADDITIONAL  VIEWS  OF  THE  HONORABLE  BARBER  B. 
CONABLE,  JR.,  BILL  FRENZEL,  JOHN  H.  ROUSSELOT, 
AND  W.  HENSON  MOORE  ON  H.R.  7670 

Unless  some  action  is  taken,  the  Old  Age  and  Survivors  Insurance 
(OASI)  Trust  Fund  will  not  have  enough  money  to  pay  benefits 
through  1981.  This  bill,  which  temporarily  would  shift  payroll  tax 
collections  from  the  Disability  Insurance  (DI)  Trust  Fund  to  OASI, 
represents  the  least  we  can  do  to  prevent  a  breadkown  in  the  social 
security  system  next  year. 

It  buys  us  a  little  time — a  very  little  time.  Current  actuarial  pro- 
jections indicate  that  this  reallocation  between  OASI  and  DI  will 
postpone  the  next  social  security  ''day  of  reckoning"  from  the  fall  of 
1981  to  the  late  summer  or  fall  of  1982. 

Because  something  should  be  done  now  to  assure  that  benefit 
payments  will  be  made  at  least  through  next  year,  we  do  not  oppose 
this  bill. 

But  we  deplore  the  continued  disposition  of  the  Congress  to  take 
ad  hoc  action  to  cure  the  structural  ills  of  the  social  security  system. 

About  35  million  persons  are  receiving  social  security  benefits  now 
and  more  than  114  million  contributors  are  paying  those  benefits. 
No  other  Federal  program  or  set  of  programs  affect  so  many  of  our 
citizens. 

These  people  are  becoming  fed-up  with  the  failure  of  the  Congress 
to  put  the  system  on  a  sounder,  longer-range  financial  footing.  With 
aggravating  frequency,  they  are  reading  and  hearing  that  the  trust 
funds  are  going  bankrupt,  that  there  won't  be  any  money  left  when 
it's  their  turn  to  draw  benefits. 

The  Congress  has  been  reacting  to  these  periodic  alarums  by  patch- 
ing just  enough  to  keep  the  machine  running  for  another  year  or  so, 
or  until  the  next  election  has  passed.  There  were  assertions  in  1977 
that  lasting  solutions  were  provided  in  the  Amendments  of  that 
year,  but  some  of  us  were  not  fooled  by  that  rhetoric  and  said  so. 
Financing  to  last  25  years  actually  lasted  three. 

The  central  point  is  that  public  patience  is  running  out,  and  so  is 
the  capacity  of  the  Congress  to  continue  reliance  on  short-term 
answers.  There  are  persistent  problems  related  to  the  system's  treat- 
ment of  women,  its  coverage  of  virtually  every  worker  in  the  country 
except  government  employees,  its  built-in  tilt  toward  welfare  and  its 
weakened  insurance  character.  There  also  is  the  awesome  demographic 
spectre.  The  post-war  baby  boom  is  moving  through  the  population 
like  a  pig  through  a  python,  and  shortly  after  the  turn  of  the  century 
each  beneficiary  may  be  supported  by  the  contributions  of  just  two 
workers. 

All  of  these  difficulties  are  hovering,  waiting  to  be  overcome.  They 
will  not  go  away.  They  will  become  more  pressing. 
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There  are  many  ways  we  can  make  the  social  security  system  solvent 
over  a  long  period  of  time,  and  thus  reassure  its  understandably 
nervous  participants.  Some  were  suggested  in  Republican  alternatives 
to  the  1977  Amendments,  but  we  are  not  exclusively  tied  to  any  single 
approach.  We  are,  however,  anxious  to  get  moving. 

We  fervently  hope  this  is  the  last  time  we  have  to  put  our  finger 
in  the  dike.  We  are  buying  some  time,  so  let's  use  it. 

John  H.  Rousselot. 

W.  Henson  Moore. 

Barber  B.  Conable,  Jr. 

Bill  Frenzel. 


Calendar  No.  1036 

96th  Congress    )  SENATE  j  Keport 

M  Session       )  \  No.  96-946 


REALLOCATION  OF  SOCIAL  SECURITY  TAXES  BETWEEN 
OASI  AND  DI  TRUST  FUNDS 


September  16  (legislative  day,  June  12),  1980. — Ordered  to  be  printed 


Mr.  Long,  from  the  Committee  on  Finance, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  7670] 

The  Committee  on  Finance,  to  which  was  referred  the  bill  (H.R. 
7670)  to  amend  title  II  of  the  Social  Security  Act  to  make  necessary 
adjustments  in  the  allocation  of  social  security  tax  receipts  between 
the  Federal  Old-Age  and  Survivors  Insurance  Trust  Fund  and  the 
Federal  Disability  Insurance  Trust  Fund,  having  considered  the  same, 
reports  favorably  thereon  without  amendment  and  recommends  that 
the  bill  do  pass. 

The  optimum  level  of  reserve  in  the  social  security  trust  funds  has 
generally  been  considered  to  be  an  amount  equal  to  approximately 
1  year's  benefit  payments. 

I.  Background  Information  and  General  Explanation 

OF  THE  Bill 

The  Social  Security  Act  provides  for  the  creation  of  three  separate 
trust  funds  into  which  payroll  tax  receipts  are  automatically  appro- 
priated. These  are  the  Old  Age  and  Survivors  Insurance  (OASI)  Trust 
Fund,  the  Disability  Insurance  (DI)  Trust  Fund,  and  the  Hospital 
Insurance  (HI)  Trust  Fund. 

Under  present  law,  tax  allocation  rates,  which  were  established  by 
the  Social  Security  Amendments  of  1977,  reserves  in  the  OASI  fund 
are  expected  to  be  insufficient  to  meet  benefit  payments  before  the 
end  of  calendar  year  1981.  This  is  the  result  of  sharp  changes  in  eco- 
nomic conditions  as  compared  to  the  economic  assumptions  that  were 
made  in  1977.  Much  higher  increases  in  living  costs  have  been  experi- 
enced and  are  predicted  for  the  next  few  years. 
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Reserves  in  the  DI  fund,  however,  are  expected  to  increase  steadily 
in  the  future  under  both  the  intermediate  and  pessimistic  assumptions 
of  the  1980  Trustees  report.  The  more  favorable  condition  of  the  DI 
trust  fund  is  the  result  of  the  recent  enactment  of  Public  Law  96-265, 
the  Disability  Amendments  of  1980,  and  the  current  experience  of  the 
DI  program  which  has  been  more  favorable  than  predicted  at  the 
time  of  the  1977  Amendments. 

Reallocation  has  been  the  traditional  way  of  redistributing  the 
OASDI  tax  rates  because  of  changes  in  benefit  provisions  and  in  the 
experience  of  the  program.  The  Committee  bill  would  provide  for  such 
a  reallocation  between  the  OASI  and  DI  funds  for  two  years  only, 
1980  and  1981.  This  is  expected  to  maintain  sufficient  reserves  in  the 
OASI  fund  to  pay  benefits  through  the  end  of  1981,  giving  Congress 
time  to  take  further  remedial  action  next  year. 

The  bill  would  not  change  the  total  social  security  tax  rates  for  any 
year. 

A  comparison  of  the  allocation  rates  for  the  OASI  and  DI  Trust 
Funds,  expressed  in  terms  of  the  rates  applicable  to  taxes  paid  by 
employers,  employees  and  self-employed  individuals,  under  present 
law  and  under  H.R.  7670  is  contained  in  table  1. 

Table  2  indicates  the  estimated  reserve  ratios  in  the  OASI  and  DI 
trust  funds,  separately  and  combined,  under  present  law  and  under 
H.R.  7670,  according  to  the  economic  assumptions  used  for  the  July 
1980  midsession  budget  review. 

TABLE  1.— REALLOCATION  OF  TAX  RATE  SCHEDULE  BETWEEN  OASI  AND  DI  UNDER  H.R.  7670 
(Percent  of  taxable  earnings] 


Allocated  rates  under           Reallocated  rates  under 
present  law                        H.R.  7670 
Total  for    


Calendar  years  OASDH  OASI  DI  OASI  DI 


Employees  and  employers,  each: 

1980   5.08  4.330  0.750  4.520  0.560 

1981   5.35  4.525             .825  4.700  .650 

Self-employed  persons: 

1980   7.05  6.0100  1.0400  6.2725  .7775 

1981   8.00  6.7625  1.2375  7.0250  .9750 


1  The  total  OASDI  tax  rate  under  H.R.  7670  between  OASI  and  DI  is  the  same  as  under  present  law. 

TABLE  2.— END-OF-YEAR  CASH  BENEFIT  FUND  BALANCES 
[As  a  percent  of  following  year  outgo] 


Present  law  H.R.  7670 


Combined  Combined 
Year  OASI  DI  funds  OASI  DI  funds 


1980   14  43  17  17  19  17 

1981.   4  58  10  10  11  10 


11.  Budgetary  and  Regulatory  Impact 

The  bill  relates  solely  to  the  allocation  among  accounts  maintained 
in  the  Treasury  for  social  security  taxes  which  will  be  collected  under 
existing  law.  It  does  not  modify  the  tax  laws  or  the  substantive  provi- 
sions of  the  social  security  program  in  any  manner.  H.R.  7670  is 
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therefore  not  expected  to  have  any  budgetary  or  regulatory  impact  of 
the  type  required  to  be  discussed  under  the  Standing  Rules  of  the 
Senate  or  the  Congressional  Budget  Act. 

III.  Vote  of  the  Committee  to  Report  the  Bill 

In  compliance  with  paragraph  3  of  rule  XXVI  of  the  Standing  Rules 
of  the  Senate,  the  following  statement  is  made  relative  to  the  vote  of 
the  Committee  to  report  the  bill:  The  bill  was  ordered  reported  by  a 
voice  vote. 

IV.  Changes  in  Existing  Law  Made  by  the  Bill 

In  compliance  with  paragraph  12  of  rule  XXVI  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  hy  the  bill  are 
sho^vn  as  follows  (existing  law  proposed  to  be  omitted  is  enclosed  in 
black  brackets,  new  matter  is  printed  in  italic  type,  existing  law  in 
which  no  change  is  proposed  is  printed  in  roman  type) : 

Section  201  of  the  Social  Security  Act 

TITLE  II— FEDERAL  OLD-AGE,  SURVIVORS,  AND  DIS- 
ABILITY INSURANCE  BENEFITS 

«  4:  *  :(:  4c 

FEDERAL  .  OLD-AGE    AND    SURVIVORS    INSURANCE    TRUST    FUND  AND 
FEDERAL  DISABILITY  INSURANCE  TRUST  FUND 

Section  201.  (a)  *  *  * 

(b)  There  is  hereby  created  on  the  books  of  the  Treasury  of  the 
United  States  a  trust  fund  to  be  known  as  the  ' 'Federal  Disability  In- 
surance Trust  Fund".  The  Federal  Disability  Insurance  Trust  Fund 
shall  consist  of  such  gifts  and  bequests  as  may  be  made  as  provided  in 
subsection  (i)(l),  and  of  such  amounts  as  may  be  appropriated  to, 
deposited  in,  such  fund  as  provided  in  this  section.  There  is  hereby 
appropriated  to  the  Federal  Disability  Insurance  Trust  Fund  for  the 
fiscal  year  ending  June  30,  1957,  and  for  each  fiscal  year  thereafter,  out 
of  any  moneys  in  the  Treasury  not  otherwise  appropriated,  amounts 
equivalent  to  100  per  centum  of — 

(1)(A)  3^  of  1  per  centum  of  the  wages  (as  defined  in  section 
3121  of  the  Internal  Revenue  Code  of  1954)  paid  after  Decem- 
ber 31,  1956,  and  before  January  1,  1966,  and  reported  to  the  Sec- 
retary of  the  Treasury  or  his  delegate  pursuant  to  subtitle  F  of 
the  Internal  Revenue  Code  of  1954,  (B)  0.70  of  1  per  centum  of 
the  wages  (as  so  defined)  paid  after  December  31,  1965,  and  be- 
fore January  1,  1968,  and  so  reported,  and  (C)  0.95  of  1  per 
centum  of  the  wages  (as  so  defined)  paid  after  December  31,  1967, 
and  before  January  1,  1970,  and  so  reported,  (D)  1.10  per  centum 
of  the  wages  (as  so  defined)  paid  after  December  31,  1969,  and 
before  January  1,  1973,  and  so  reported,  (E)  1.1  per  centum  of 
the  wages  (as  so  defined)  paid  after  December  31,  1972,  and 
before  January  1,  1974,  and  so  reported,  (F)  1.15  per  centum  of 
the  wages  (as  so  defined)  paid  after  December  31,  1973,  and  before 
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January  1,  1978,  and  so  reported,  (G)  1.55  per  centum  of  the 
wages  (as  so  defined)  paid  after  December  31,  1977,  and  before 
January  1,  1979,  and  so  reported  [(H)  1.50  per  centum  of  the 
wages  (as  so  defined)  paid  after  December  31,  1978,  and  before 
January  1,  1981,  and  so  reported,  (I)  1.65  per  centum  of  the  wages 
(as  so  defined)  paid  after  December  31,  1980,  and  before  Jan- 
uary 1,  1985,  and  so  reported,  (J)  1.90  per  centum  of  the  wages 
(as  so  defined)  paid  after  December  31,  1984,  and  before  Jan- 
uary 1,  1990,  and  so  reported,  and  (K)  2.20  per  centum  of  the 
wages  (as  so  defined)  paid  after  December  31,  1989,  and  so 
reported.]  {H)  1.50  per  centum  of  the  wages  (as  so  defined)  paid 
after  December  31 , 1978,  and  before  January  1 , 1980,  and  so  reported, 
(I)  1.12  per  centum  of  the  wages  {as  so  defined)  paid  after  Decem- 
ber 31,  1979,  and  before  January  1,  1981,  and  so  reported,  (J)  1.30 
per  centum  of  the  wages  (as  so  defined)  paid  after  December  31, 1980, 
and  before  January  1,  1982,  and  so  reported,  (K)  1.65  per  centum 
of  the  wages  (as  so  defined)  paid  after  December  31,  1981,  and  before 
January  1,  1985,  and  so  reported,  (L)  1.90  per  centum  of  the  wages 
(as  so  defined)  paid  after  December  31,  1984,  CL'^d  before  Jan- 
uary 1,  1990,  and  so  reported,  and  (M)  2.20  per  centum  of  the  wages 
(as  so  defined)  paid  after  December  31,  1989,  and  so  reported, 

(2)  (A)  %  of  1  per  centum  of  the  amount  of  self -employment  in- 
come (as  defined  in  section  1402  of  the  Internal  Revenue  Code  of 
1954)  reported  to  the  Secretary  of  the  Treasury  or  his  delegate  on 
tax  returns  under  subtitle  F  of  the  Internal  Revenue  Code  of 
1954  for  any  taxable  year  beginning  after  December  31,  1956,  and 
before  January  1,  1966,  (B)  and  0.525  of  1  per  centum  of  the 
amount  of  self -employment  income  (as  so  defined)  so  reported  for 
any  taxable  year  beginning  after  December  31,  1965,  and  before 
January  1,  1968,  and  (C)  0.7125  of  1  per  centum  of  the  amount  of 
self -employment  income  (as  so  defined)  so  reported  for  any  taxable 
year  beginning  after  December  31,  1967,  and  before  January  1, 
1970,  (D)  0.825  of  1  per  centum  of  the  amount  of  self -employment 
income  (as  so  defined)  so  reported  for  any  taxable  year  beginning 
after  December  31,  1969,  and  before  January  1,  1973,  (E)  0.795 
of  1  per  centum  of  the  amount  of  self-employment  income  (as  so 
defined)  so  reported  for  any  taxable  year  beginning  after  Decem- 
ber 31,  1972,  and  before  January  1,  1974,  (F)  0.815  of  1  per  cen- 
tum of  the  amount  of  self -employment  income  (as  so  defined)  as 
reported  for  any  taxable  year  beginning  after  December  31,  1973, 
and  before  January  1,  1978,  (G)  1.090  per  centum  of  the  amount 
of  self-employment  income  (as  so  defined)  so  reported  for  any 
taxable  year  beginning  after  December  31,  1977,  and  before 
January  1,  1979,  [(H)  1.0400  per  centum  of  the  amount  of  self- 
employment  income  (as  so  defined)  so  reported  for  any  taxable 
year  beginning  after  December  31,  1978,  and  before  January  1, 
1981,  (I)  1.2375  per  centum  of  the  amount  of  self -employment 
income  (as  so  defined)  so  reported  for  any  taxable  year  beginning 
after  December  31,  1980,  and  before  January  1,  1985;  (J)  1.4250 
per  centum  of  the  amount  of  self-employment  income  (as  so 
defined)  so  reported  for  any  taxable  year  beginning  after  Decem- 
ber 31,  1984,  and  before  January  1,  1990,  and  (K)  1.650  per 
centum  of  the  amount  of  self-employment  income  (as  so  defined) 
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so  reported  for  any  taxable  year  beginning  after  December  31, 
1989,1  (H)  1-0400  per  centum  of  the  amount  of  self-employment 
income  (as  so  defined)  so  reported  for  any  taxable  year  beginning 
after  December  31,  1978,  and  before  January  1,  1980,  (I)  0.7775 
per  centum  of  the  amount  of  self -employment  income  {as  so  defined) 
so  reported  for  any  taxable  year  beginning  after  December  31,  1979, 
and  before  January  1,  1981,  (J)  0.9750  per  centum  of  the  amount  of 
self-employment  income  (as  so  defined)  so  reported  for  any  taxable 
year  beginning  after  December  31, 1980,  and  before  January  1, 1982, 
(K)  1.2375  per  centum  if  the  amount  of  self -employment  income  {as 
so  defined)  so  reported  for  any  taxable  year  beginning  after  December 
31,  1981,  and  before  January  1,  1985,  (L)  1.4250  per  centum  of  the 
amount  of  self -employment  income  {as  ao  defined)  so  reported  for  any 
taxable  year  beginning  after  December  31,  1984,  <i'^d  before  January 
1,  1990,  and  {M)  1.6500  per  centum  of  the  amount  of  self -employ- 
ment income  {as  so  defined)  so  reported  for  any  taxable  year  beginning 
after  December  31,  1989, 
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PUBLIC  LAW  96~473~OCT.  19,  1980  94  STAT.  2263 

Public  Law  96-473 
96th  Congress 

An  Act 

To  amend  the  Social  Security  Act  with  respect  to  the  retirement  test,  to  reduce      Oct.  19.  1980 
spending  under  title  II  of  the  Social  Security  Act,  and  for  other  purposes.  [H.R.  5295] 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  Social  Security 

Act, 

PROVISION  RELATING  TO  AVAILABIUTY  OF  MONTHLY  EARNINGS  TEST  amendment. 

Section  1.  (aXD  Section  203(f)(1)  of  the  Social  Security  Act  is  42  use  403. 
amended— 

(A)  by  striking  out  "or"  immediately  before  clause  (E),  and 

(B)  by  inserting  before  the  period  at  the  end  thereof  the 
following:  or  (F)  in  which  such  individual  did  not  engage  in  self- 
employment  and  did  not  render  services  for  wages  (determined 
as  provided  in  paragraph  (5)  of  this  subsection)  of  more  than  the 
applicable  exempt  amount  as  determined  under  paragraph  (8),  in 

the  case  of  an  individual  entitled  to  benefits  under  section  202(b)  42  use  402. 
(but  only  by  reason  of  having  a  child  in  her  care  within  the 
meaning  of  paragraph  (IXB)  of  that  subsection)  or  under  section 
202  (d)  or  (g),  if  such  month  is  in  a  year  in  which  such  entitlement 
ends  for  a  reason  other  than  the  death  of  such  individual,  and 
such  individual  is  not  entitled  to  any  benefits  under  this  title  for 
the  month  following  the  month  during  which  such  entitlement 
under  section  202  (b),  (d),  or  (g)  ended". 
(2)  Section  203(fK2)  of  such  Act  is  amended  by  striking  out  "(D),  and 

(E)"  and  inserting  in  lieu  thereof  "(D),  (E),  and  (F)". 
(b)  The  amendments  made  by  subsection  (a)  shall  apply  with  42  use  403  note. 

respect  to  monthly  benefits  payable  for  months  after  December  1977. 

MEDICARE  entitlement 

Sec.  2.  (a)  Section  226(aX2)  of  the  Social  Security  Act  is  amended  by  42  use  426. 
inserting  aher  "section  202"  the  following:  ",  or  would  be  entitled  to 
those  benefits  except  that  he  has  not  filed  an  application  therefor  (or 
application  has  not  been  made  for  a  benefit  the  entitlement  to  which 
for  any  individual  is  a  condition  of  entitlement  therefor)  and,  in 
conformity  with  regulations  of  the  Secretary,  files  an  application  for 
hospital  insurance  benefits  under  part  A  of  title  XVIII,".  42  use  I395c. 

(b)  Section  1811(1)  of  such  Act  is  amended  by  striking  out  "are  42  use  I395c. 
entitled  to"  and  inserting  in  lieu  thereof  "are  eligible  for". 

(c)  For  purposes  of  section  226  of  such  Act  as  amended  by  subsection  42  use  426  note, 
(a)  of  this  section,  an  individual  who  filed  an  application  for  monthly 

insurance  benefits  under  section  202  of  such  Act  prior  to  the  effective  42  use  402. 
date  of  the  amendment  made  by  subsection  (a)  shall  be  deemed  to 
have  filed  an  application  for  hospital  insurance  benefits  under  part  A 
of  title  XVm  of  such  Act,  at  the  time  he  applied  for  such  benefits 
under  section  202  regardless  of  the  continuing  status  or  effect  of  the 
application  for  benefits  under  section  202,  if  he  would  have  been 
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entitled  to  benefits  under  that  section  had  such  application  remained 

in  effect. 

42  use  426  note.  (d)  The  amendments  made  by  subsections  (a)  and  (b)  shall  be 
effective  after  the  second  month  beginning  after  the  date  on  which 
this  Act  is  enacted. 

INCOME  NOT  ATTRIBUTABLE  TO  SERVICES  PERFORMED  AFTER 
ENTITLEMENT 

42  use  403.  Sec.  3.  (a)  Section  203(fK5)(D)  of  the  Social  Security  Act  is  amended 

to  read  as  follows: 
^  ^     "(D)  In  the  case  0^- 
FCx.  mi      r4  -V         '^^^  ^  individual  who  has  attained  the  age  of  65  on  or 
*  before  the  last  day  of  the  taxable  year,  and  who  shows  to  the 

^  satisfaction  of  the  Secretary  that  he  or  she  is  receiving 

^  royalties  attributable  to  a  copyright  or  patent  obtained 

X  before  the  taxable  year  in  which  he  or  she  attained  such  age 

:  and  that  the  property  to  which  the  copyright  or  patent 

^  relates  was  created  by  his  or  her  own  personal  efforts,  or 

"(ii)  an  individual  who  has  become  entitled  to  insurance 
benefits  under  this  title,  other  than  benefits  under  section 
42  use  423, 402.  223  or  benefits  payable  under  section  202(d)  by  reason  of 

being  under  a  disability,  and  who  shows  to  the  satisfaction  of 
t  the  Secretary  that  he  or  she  is  receiving,  in  a  year  after  his 

f  or  her  initial  year  of  entitlement  to  such  benefits,  any  other 

income  not  attributable  to  services  pertbrmed  after  the 
J  month  in  which  he  or  she  initially  became  entitled  to  such 

benefits, 

there  shall  be  excluded  from  gross  income  any  such  royalties  or 
other  income.". 

42  use  403  note.  (b)  The  amendment  made  by  subsection  (a)  shall  apply  with  respect 
to  taxable  years  ending  after  December  31,  1977,  but  only  with 
respect  to  benefits  payable  for  months  after  December  1977. 

RETROSPECTIVE  EFFECT  OF  EUMINATION  OF  MONTHLY  EARNINGS  TEST 

42  use  403.  Sec.  4.  (a)  Section  203(fKl)  of  the  Social  Security  Act  is  amended  by 

striking  out  "the  first  month"  in  clause  (E)  and  inserting  in  lieu 
thereof  "the  first  month  after  December  1977". 

42  use  403  note.  (b)  The  amendment  made  by  subsection  (a)  shall  apply  with  respect 
f  to  monthly  benefits  payable  for  months  after  December  1977. 

■10.  - 

BENEFITS  FOR  CERTAIN  PRISONERS 

42  use  423.  Sec.  5.  (aXD  Section  223(d)  of  the  Social  Security  Act  is  amended  by 

adding  at  the  end  thereof  the  following  new  paragraph: 
Y  "(6XA)  Notwithstanding  any  other  provision  of  this  title,  any 
physical  or  mental  impairment  which  arises  in  connection  with  the 
commission  by  an  individual  (after  the  date  of  the  enactment  of  this 
paragraph)  of  an  offense  which  constitutes  a  felony  under  applicable 
law  and  for  which  such  individual  is  subsequently  convicted,  or 
which  is  aggravated  in  connection  with  such  an  offense  (but  only  to 
the  extent  so  aggravated),  shall  not  be  considered  in  determining 
whether  an  individual  is  under  a  disability. 

"(B)  Notwithstanding  any  other  provision  of  this  title,  any  physical 
or  mental  impairment  which  arises  in  connection  with  an  individ- 
ual's confinement  in  a  jail,  prison,  or  other  penal  institution  or 
correctional  facility  pursuant  to  such  individual's  conviction  of  an 
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offense  (committed  after  the  date  of  the  enactment  of  this  paragraph) 
constituting  a  felony  under  applicable  law,  or  which  is  aggravated  in 
connection  with  such  a  confinement  (but  only  to  the  extent  so 
aggravated),  shall  not  be  considered  in  determining  whether  such 
individual  is  under  a  disability  for  purposes  of  benefits  payable  for 
any  month  during  which  such  individual  is  so  confined.". 

(2)  The  third  sentence  of  section  216(iXl)  of  such  Act  is  amended  by  42  use  4i6. 
striking  out  "and  (5)"  and  inserting  in  lieu  thereof  "(5),  and  (6)  . 

(b)  Section  202(dX7XA)  of  such  Act  is  amended  by  adding  at  the  end  "Fulltime 
thereof  the  following:  "An  individual  shall  not  be  considered  a  'full-  fo^usc  402 
time  student'  for  the  purpose  of  this  section  while  that  individual  is 
confined  in  a  jail,  prison,  or  other  penal  institution  or  correctional 

facility,  pursuant  to  his  conviction  of  an  offense  (committed  after  the 
date  of  the  enactment  of  this  paragraph)  which  constituted  a  felony 
under  applicable  law.". 

(c)  Section  223  of  such  Act  is  amended  by  adding  at  the  end  thereof  42  use  423. 
the  following  new  subsection: 

"Suspension  of  Benefits  for  Inmates  of  Penal  Institutions 

"(fXD  Notwithstanding  any  other  provision  of  this  title,  no  monthly 
benefits  shall  be  paid  under  this  section,  or  under  section  202(d)  by 
reason  of  being  under  a  disability,  to  any  individual  for  any  month 
during  which  such  individual  is  confined  in  a  jail,  prison,  or  other 
penal  institution  or  correctional  facility,  pursuant  to  his  conviction  of 
an  offense  which  constituted  a  felony  under  applicable  law,  unless 
such  individual  is  actively  and  satisfactorily  participating  in  a 
rehabilitation  program  which  has  been  specifically  approved  for  such 
individual  by  a  court  of  law  and,  as  determined  by  the  Secretary,  is 
expected  to  result  in  such  individual  being  able  to  engage  in  substan- 
tisd  gainful  activity  upon  release  and  within  a  re£isonable  time. 

"(2)  Benefits  which  would  be  payable  to  any  individual  (other  than 
a  confined  individual  to  whom  benefits  are  not  payable  by  reason  of 
paragraph  (1))  under  this  title  on  the  basis  of  the  wages  and  self- 
employment  income  of  such  a  confined  individual  but  for  the  provi- 
sions of  paragraph  (1),  shall  be  payable  as  though  such  confined 
individual  were  receiving  such  benefits  under  this  section.". 

(d)  The  amendments  made  by  this  section  shall  be  effective  with  42  use  402  note, 
respect  to  benefits  payable  for  months  beginning  on  or  after  October 

1, 1980. 

TECHNICAL  CORRECTIONS 

Sec.  6.  (a)  Section  202(eX2XBXi)  of  such  Act  is  amended  by  striking  42  use  402. 
out  the  second  comma  following  "where  applicable". 

(bXl)  Section  203(aX3XA)  of  such  Act  is  amended  by  strikmg  out  42  use  403. 
'Ibases"  and  inserting  in  lieu  thereof  "basis". 

(2)  Section  203(aX7)  of  such  Act  is  amended  by  striking  out  "benefits 
base"  and  inserting  in  lieu  thereof  "benefit  base". 

(c)  Section  213(aX2XA)  of  such  Act  is  amended  by  striking  out  42  use  413. 
"quarters  of  coverage"  and  inserting  in  lieu  thereof  "quarter  of 
coverage". 

(d)  Section  215(aX4XB)  of  such  Act  is  amended  by  striking  out  42  use  415. 
"computation  or  recommendation"  and  inserting  in  lieu  thereof 
"computation  or  recomputation". 

(eXD  Section  303  of  such  Act  is  amended  by  redesignating  the  Ante,  p.  468. 
second  subsection  (d)  as  subsection  (e). 
(2)  Section  304(aX2)  of  such  Act  is  amended  to  read  as  follows:  42  use  504. 
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"(2)  msikes  a  finding  with  respect  to  a  State  under  subsection 
42  use  503.  (b),  (c),  (d),  or  (e)  of  section  303,". 

42  use  602.  (fxi)  Section  402(aX27)  of  such  Act  is  amended  by  striking  out 

"provide,  that  the  State"  and  inserting  in  lieu  thereof  "provide  that 
the  State". 

(2)  Section  402(aX29)  of  such  Act  is  amended  by  striking  out 
"provided"  and  inserting  in  lieu  thereof  "provide". 

(3)  Section  402  of  such  Act  is  amended  by  redesignating  the  second 
subsection  (d)  as  subsection  (e). 

Ante,  p.  449.  (gXl)  Section  1612(aXlXB)  of  such  Act  is  amended  by  striking  out 

"following  subsection  (aXlO)"  and  inserting  in  lieu  thereof  "following 
subsection  (aXll)". 
(2)  Section  1612(aXl)  of  such  Act  is  further  amended— 

(A)  by  striking  out  "and"  at  the  end  of  subparagraph  (B);  and 

(B)  by  redesignating  the  second  subparagraph  (C)  as  subpara- 
graph (D). 

42  use  1382a.        (3)  Section  1612(bX2XB)  of  such  Act  is  amended— 

(A)  by  striking  out  "Monthly"  and  inserting  in  lieu  thereof 
"monthly";  and 

(B)  by  striking  out  the  period  at  the  end  thereof  and  inserting 
in  lieu  thereof  a  semicolon. 

Ante,  p.  470.  (h)  Section  1631(b)  of  such  Act  is  amended— 

(1)  by  striking  out  "GjXIXD"  and  inserting  in  lieu  thereof 
"(bXl)";and 

(2)  by  redesignating  the  second  paragraph  (2)  as  paragraph  (3). 
42  use  I395g.         (i)  Section  1815(c)  of  such  Act  is  amended  by  striking  out  ^for  on  in 

connection  with"  and  inserting  in  lieu  thereof  "for  or  in  connection 
with". 

42  use  1395/.         (j)  Section  1833  of  such  Act  is  amended  by  redesignating  the  second 

subsection  (g)  as  subsection  (h). 
42  use  I396d.        (k)  Section  1905(c)  of  such  Act  is  amended  by  striking  out  "under 

clauses  (1)"  and  inserting  in  lieu  thereof  "under  clause  (1)", 
42  use  1397b.        (1)  Section  2003(eXl)  of  such  Act  is  amended  by  striking  out  "under 

subsection  (g)"  and  inserting  in  lieu  thereof  "under  subsection  (d)". 

Approved  October  19,  1980. 
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EARNINGS  TEST  FOR  SOCIAL  SECURITY  BENEFICIARIES 


October  19,  1979. — Committed  to  the  Committee  of  the  WTiole  House  on  the 
State  of  the  Union  and  ordered  to  be  printed 


Mr.  Ullmax,  from  the  Committee  on  Ways  and  Means,  submitted 

the  following 

REPORT 

[To  accompany  H.R.  5295] 
(Including  Cost  Estimate  and  Comparison  of  the  Congressional  Budget  Office] 

The  Conunittee  on  Ways  and  Means,  to  whom  was  referred  the  bill 
(H.R.  5295)  to  amend  title  II  of  the  Social  Security  Act  to  make  the 
monthly  earnings  test  available  in  limited  circumstances  in  the  case  of 
certain  beneficiaries,  to  amend  the  technical  requirements  for  entitle- 
ment to  medicare,  and  to  provide  that  income  attributable  to  services 
performed  before  an  individual  first  becomes  entitled  to  old-age 
insurance  benefits  shall  not  be  taken  into  account  (after  1977)  in 
determining  his  or  her  gross  income  for  purposes  of  the  earnings  test, 
having  considered  the  same,  report  favorably  thereon  with  an  amend- 
ment and  recommend  that  the  bill  as  amended  do  pass. 

The  amendment  (stated  in  terms  of  the  page  and  line  numbers  of  the 
introduced  bill)  is  as  follows: 

Page  4,  after  line  2C,  insert  the  following  new  section: 

Sec.  4.  (a)  Section  203(f)(1)  of  the  Social  Security  Act  is 
amended  by  striking  out  "the  first  month"  in  clause  (E)  and 
insert  in  lieu  thereof  "the  first  month  after  December  1977". 

(b)  The  amendment  made  by  subsection  (a)  shall  apply 
with  respect  to  monthly  benefits  payable  for  months  after 
December  1977. 
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IL  Summary  of  principal  provisions  of  the  bill   2 
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£                        mother's  or  father's  benefits  are  terminated   4 
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and  medicare  benefits   4 

C.  Exclude  self -employment  income  attributable  to  services 

rendered  before  entitlement  from  the  earnings  test   5 

D.  Provide  for  prospective  application  of  the  elimination  of  the 
h^-t>im''hr         monthly  earnings  test   6 

IV.  Actuarial  cost  estimates  under  the  bill   7 

V.  Section-by-section  analysis  of  the  bill__   8 

VI.  Other  matters  to  be  discussed  under  the  Rules  of  the  House   9 

VII.  Changes  in  existing  law  made  by  the  bill  as  reported  '.   12 


I.  Principal  Purposes  of  the  Bill 

H.R.  5295  is  in  the  nature  of  remedial  legislation,  designed  to  cor- 
rect certain  problems  with  the  social  security  earnings  limitation  that 
have  arisen  since  enactment  of  Public  Law  95-216,  the  Social  Security 

'  Amendments  of  1977. 

The  1977  amendments  eliminated  the  monthly  earnings  test  (which 
included  the  substantial  services  test  for  the  self-employed)  and  placed 

7 the  earnings  limitation  on  a  strictly  annual  dollar  test,  except  for  the 

'  first  year  of  retirement. 

It  has  become  evident  to  your  committee  that  several  categories  of 
beneficiaries  were  experiencing  problems  with  the  new  annual  test. 

'  Certain  beneficiaries,  such  as  mother's  and  children's  beneficiaries  and 

"  workers  entitled  to  medicare,  have  run  into  unintended  difficulties 
with  the  new  provision.  The  repeal  of  the  monthly  measure  also 
eliminated  the  substantial  services  test  for  the  self-employed,  which 
has  laid  bare  the  issue  of  how  to  treat  income  attributable  to  pre- 
retirement services  under  the  annual  earnings  limitation.  Finally, 
many  individuals  were  adversely  affected  by  an  administrative  inter- 
pretation of  the  broad  language  in  the  new  annual  test  which  essen- 
tially gives  retrospective  effect  to  the  provision  limiting  beneficiaries 
to  a  single  monthly  earnings  test  year. 

■"  ■•  T  dim 

II.  Summary  of  Provisions 

A.   RESTORE  THE   MONTHLY  EARNINGS  TEST  IN  THE  YEAR  BENEFITS 
END  FOR  CERTAIN  CLASSES  OF  BENEFICIARY 

Individuals  receiving  child's  (including  student's)  benefits,  mother's 
benefits,  or  father's  benefits  would  have  the  use  of  the  monthly  earn- 
ings test  in  the  year  in  which  they  cease  to  be  entitled  to  such  benefits. 

Effective  date:  W^ould  apply  with  respect  to  monthly  benefits  pay- 
able for  months  after  December  1977. 
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B.  PROVIDE  FOR  SEPARATE  APPLICATIONS  FOR  TITLE  II  AND  MEDICARE 

BENEFITS 

Individual  would  be  allowed  to  file  separately  for  hospital  insurance 
benefits  without  appl^-ing  for  title  II  benefits. 

Elective  date:  After  the  second  month  becrinnino:  after  the  date  of 
enactment.  Applications  filed  prior  to  this  date  would  be  deemed  to 
have  been  filed  separately. 

C.  EXCLUDE    FROM    THE    EARNINGS    TEST    INCOME    ATTRIBUTABLE  TO 

SERVICES  RENDERED  BEFORE  RETIREMENT 

Income  attributable  to  services  performed  before  an  individual  first 
becomes  entitled  to  old-age  insurance  benefits  would  not  be  taken  into 
account  in  iletermining  his  or  her  gross  income  for  purposes  of  the 
earnings  test. 

Elective  date:  Would  apply  with  respect  to  months  after  December 
1977. 

D.  ALLOW  ALL  BENEFICIARIES  THE   USE  OF  THE  MONTHLY  EARNINGS 

TEST  IN  AT  LEAST  ONE  YEAR  AFTER  1977 

All  beneficiaries  would  have  the  use  of  the  monthly  earnings  test  in 
the  first  year  after  1977  in  which  they  are  entitled  to  a  benefit  and 
have  a  month  in  which  they  earn  less  than  one-twelfth  of  the  annual 
exempt  amount  in  wages  and  do  not  perform  substantial  services  in 
self-empl  oyment . 

Efective  date:  Would  apply  with  respect  to  monthly  benefits  payable 
for  months  after  December  1977. 

III.  General  Discussion 

An  earnings  test,  used  to  determine  whether  a  loss  of  earnings  has 
occurred,  has  always  been  a  part  of  the  social  security  program.  Before 
1978,  the  earnings  test  consisted  of  an  annual  test  and  a  monthly  test. 
Under  the  test,  benefits  were  reduced  by  $1  for  every  $2  of  earnings 
over  the  annual  exempt  amount,  except  that  regardless  of  the  amount 
of  annual  earnings,  there  was  no  reduction  for  any  month  the  bene- 
ficiary^ did  not  earn  over  one-twelfth  the  annual  exempt  amount  or 
perform  substantial  services  in  self-employment. 

The  Congress,  in  the  Social  Security  Amendments  of  1977,  Public 
Law  95-216,  replaced  the  monthly  test,  except  for  1  "grace  year''' 
with  a  strictly  annual  earnings  test.  The  purpose  of  this  change  was  to 
simplify  the  test  and  to  end  the  differential  treatment  of  people  who 
had  similar  amounts  of  annual  earnings  but  differences  in  their  monthly 
work  patterns  after  retirement. 

As  enacted.  Public  Law  95-216  provided  that  a  person  would  be 
entitled  to  use  the  monthly  earnings  test  only  in  a  year  in  which  tlie 
person  first  receives  social  security  benefits  of  a  particular  type 
(without  having  received  benefits  of  any  other  type  in  the  preceding 
month)  and  in  which  there  is  a  month  the  person  does  not  earn  over 
one^^welfth  the  annual  exempt  amount  or  perform  substantial  services 
in  self-employment.  The  purpose  of  providing  the  monthly  test  for 
this  ''grace  year,"  generally  the  initial  year  of  retirement,  wm  to 
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assure  that  a  person  who  retired  after  earning  a  substantial  amount  in 
the  year  of  retirement  would  get  benefits  for  the  month  the  beneficiary 
actually  was  retired.  This  provision  was  eflPective  for  benefits  payable 
after  December  1977. 

Your  committee  has  noted  with  concern  that  several  unintended 
problems  have  arisen  as  a  result  of  the  elimination  of  the  monthly 
test  and  social  security  beneficiaries  have  been  adversely  affected. 
The  bill  reported  by  your  committee  would  alleviate  these  problems 
as  follows : 

A.  RESTORE  THE  MONTHLY  EARNINGS  TEST  FOR  THE  YEAR  THAT  CHILd'S, 

mother's,  or  father's  BENEFITS  ARE  TERMINATED 

Your  committee  has  found  that  elimination  of  the  monthly  test 
is  unduly  harsh  on  beneficiaries  entitled  to  child's  (including  student's) 
benefits  or  mother's  (or  father's)  benefits  in  the  year  their  benefits 
terminate  and  they  go  to  work.  Generally,  these  beneficiaries  are 
likely  to  enter  the  work  force  and  have  substantial  earnings  in  the 
year  their  benefits  end.  If  these  earnings  are  over  the  annual  exempt 
amount,  the  benefits  they  already  received  in  the  year  can  become 
overpayments  and  have  to  be  repaid.  This  occurs  because  the  monthly 
test  is  not  available  to  them,  so  that  their  earnings  after  benefits 
end  can  result  in  reduction  of  benefits  due  them  earlier  in  the  year. 
Frequently,  these  beneficiaries  do  not  know  at  the  beginning  of  the 
year  whether  they  will  have  earnings  later  in  the  year.  Requiring 
them  to  repay  social  security  benefits  received  earlier  in  the  year 
discourages  them  from  working. 

Your  committee's  bill  would  allow  these  beneficiaries  the  use  of  the 
monthly  earnings  test  in  the  year  their  benefits  end.  This  provision 
would  not  prevent  a  person  from  receiving  a  "grace  year"  when  he 
later  becomes  entitled  to  a  social  security  benefit  as  a  disabled  or 
retired  worker.  The  change  would  be  retroactive  to  January  1978  so 
that  beneficiaries  in  these  categories  who  lost  benefits  as  a  result  of 
the  1977  amendments  would  have  the  benefits  restored. 

B.  PROVIDE  FOR  SEPARATE  APPLICATIONS  FOR  SOCIAL  SECURITY  CASH 

BENEFITS  AND  MEDICARE  BENEFITS 

Under  social  securitjr  law,  in  order  for  a  person  to  be  entitled  to 
social  security  hospital  insurance  benefits  at  age  65,  that  person  must 
file  for  social  securitj^  cash  benefits  even  though  benefits  would  be 
withheld  because  the  individuals  earnings  are  too  high.  As  a  result,  a 
person's  ''grace  year"  can  be  inadvertently  triggered  by  an  isolated 
month  of  no  earnings  or  low  earnings.  Then,  upon  actual  retirement 
from  work  in  a  later  year,  the  monthly  test  is  not  available  and  the 
person  might  not  receive  any  social  security  benefits  until  the  following 
year. 

Your  committee's  bill  would  provide  for  separate  applications  for 
cash  benefits  for  the  nondisabled  and  for  hospital  insurance  benefits 
in  order  to  reserve  the  "grace  year"  for  the  year  the  person  actually 
retires.  The  bill  would  provide  that  people  who  have  already  with- 
drawn their  applications  for  cash  and  medicare  benefits  and  repaid  the 
cash  and  medicare  benefits  received  in  order  to  reserve  their  "grace 
year"  for  another  year  would  be  deemed  to  have  filed  an  application 
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for  medicare  benefits  as  of  the  date  the  original  application  for  cash 
and  medicare  benefits  was  filed.  The  provision  of  the  bill  would  not 
impair  the  authority  of  the  Secretary  of  HEW  with  respect  to  the 
retroactive  payment  of  medicare  benefits  in  the  case  of  people  whose 
previously  withdra\^Ti  applications  for  medicare  benefits  are  reinstated. 

C.  EXCLUDE  SELF-EMPLOYMENT  INCOME  ATTRIBUTABLE   TO  SERVICES 
RENDERED    BEFORE    ENTITLEMENT    FROM    THE    EARNINGS  TEST 

The  conversion  to  an  annual  test  for  all  years  except  the  year  of 
retirement  has  brought  into  focus  the  definitional  issue  of  how  certain 
kinds  of  income  earnings  received  by  self-employed  beneficiaries  should 
be  treated  for  retirement  test  purposes.  As  a  result  of  the  combined 
annual-monthly  earnings  test  in  effect  prior  to  1978,  a  self-employed 
beneficiary  could  receive  a  benefit  for  any  month  in  which  he  did  not 
render  substantial  services  in  self -employment,  even  if  annual  earnings 
were  substantial.  The  primary  test  used  to  determine  whether  an 
individual  had  engaged  in  substantial  services  was  whether  he  worked 
over  45  horn's  a  month  in  self-employment.  As  a  result,  while  the 
monthly  earnings  test  was  in  effect,  certain  self-employed  beneficiaries 
receiving  income  based  on  services  rendered  before  retirement  could 
receive  12  months  of  social  security  benefits  so  long  as  they  did  not 
breach  the  substantial  services  test.  When  the  1977  amendments  elim- 
inated the  monthly  substantial  services  test,  however,  the  character- 
ization of  this  income  as  earned  or  unearned  became  crucial  and 
immediate. 

Several  categories  of  self-employed  workers  and  retirees  were 
adversly  affected  by  the  repeal  of  the  monthly  earnings  test  in  1978. 
Particularly  affected  are  self-employed  speciai  and  general  insurance 
agents.  Many  of  these  agents  sell  insurance  policies  on  which  they 
receive  renewal  commissions — commissions  that  in  many  instances 
were  long  planned  for  use  as  retirement  income.  Under  applicable  tax 
law,  income  from  the  commissions  is  counted  as  income  for  social 
security  and  Federal  income  tax  purposes  in  the  year  in  which  the  in- 
come is  received.  But,  as  long  as  the  monthly  test  was  in  effect,  the 
agents  could  receive  12  months  of  social  security  benefits  since  the 
test  for  self-employed  beneficiaries  under  substantial  services  test  was 
45  hours  of  work  or  less  per  month.  With  the  monthly  earnings  test 
repealed,  many  of  these  agents  lose  some  or  all  of  their  social  security 
benefits  when  their  commission  income  is  substantial. 

Similarly  affected  by  the  repeal  of  the  monthly  test  are  certain 
retired  partners  such  as  lawyers  and  accountants.  The  substantial 
services  test  had  application  to  those  beneficiaries  who  had  retired 
from  the  partnership  and  were  receiving  a  return  of  the  capital  (equity 
or  debt)  or  work-in-progress  payments  they  had  invested  in  the 
partnership.  (This  is  to  be  distinguished  from  retired  partners  re- 
ceiving payments  from  a  partnership  under  a  qualified  plan  wheie  the 
partner's  share  of  capital  has  been  fully  returned.  These  cases  are 
governed  by  section  211(a)  (9)  of  the  act.)  Under  the  monthly  earnings 
test  prior  to  1978,  partners  receiving  such  payments  could  also  receive 
full  social  security  benefits  for  any  month  in  which  they  did  not  per- 
form substantial  services  in  self-employment.  With  elimination  of  the 
substantial  services  test  the  payments  to  the  retired  partner  result 
in  many  cases  in  reductions  or  complete  withholding  of  benefits. 
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Another  group  of  self-employed  beneficiaries  affected  by  the  1977 
amendment  is  farmers.  Prior  law  permitted  farmers  to  sell  a  crop  in  a 
year  after  the  year  of  retirement  without  having  that  income  cause  a 
loss  of  social  security  benefits  for  any  month  so  long  as  the  farmer  did 
not  perform  substantial  services  in  self-employment  in  any  month  of 
the  year  in  which  the  crop  was  sold.  Now  that  the  substantial  services 
test  is  limited  to  the  year  of  letirement,  income  from  a  later  year  sale 
of  a  crop  raised  in  the  year  of  retirement  or  a  year  prior  to  retirement 
can  affect  a  retired  farmei's  benefits  under  the  annual  earnings  limita- 
tion, whether  or  not  he  performs  substantial  services  in  the  year  of  the 
sale. 

Your  committee's  bill  would  provide  that  deferred  income  of  both 
employees  and  the  self-employed  would  be  treated  substantially  the 
same  for  the  purposes  of  the  earnings  test,  that  is,  income  attributable 
to  services  rendered  prior  to  entitlement  would  not  be  included  in 
gross  income  for  earnings  test  purposes.  This  provision  would  be  made 
retroactive  to  the  effective  date  of  the  1977  amendment  and  benefits 
would  be  recomputed  for  persons  who  lost  benefits  as  a  result  of 
deferred  self-employment  income  being  included  under  the  annual 
earnings  test. 

D.    PROVIDE    FOR    PROSPECTIVE    APPLICATION    OF    THE  ELIMINATION 
OF  THE  MONTHLY  EARNINGS  TEST 

The  retrospective  application  of  the  elimination  of  the  monthly 
earnings  test  has  generated  a  significant  amount  of  criticism.  No 
clear  guidance  can  be  discerned  from  the  committee  reports  of  floor 
debate  on  the  question  of  prospective  or  retrospective  application.  The 
cost  estimates  the  administration  gave  the  Congress  during  the  1977 
deliberations,  as  well  as  the  estimates  included  in  the  fiscal  year  1978 
budget  submitted  by  the  President,  implicitly  assumed  retrospective 
application. 

The  Social  Security  Administration  has  proceeded  with  a  retro- 
spective application.  Applying  the  provision  retros})ectively  means 
that  any  person  who  filed  a  valid  application  for  cash  benefits  and  had 
one  or  more  months  of  earnings  below  the  monthly  exempt  amount 
befoie  January  1978  is  deemed  to  have  already  used  the  monthly  test 
year.  This  reduces  benefits  paid  to  many  individuals  who  have  drawn 
benefits  in  the  past  but  had  not  yet  retired.  They  would  lose  benefits 
in  the  year  they  actually  do  retire  as  a  consequence  of  having  filed  for 
benefits  prior  to  1978.  Retrospective  application  of  the  provi^on 
caught  many  beneficiaries  unaware  and  without  adequate  opportunity 
to  make  personal  retirement  decisions  necessary  to  meet  the  effects  of 
the  change  to  an  annual  earnings  test. 

The  retrospective  implementation  of  the  ''grace  year"  provision  has 
adversely  afi'ected  about  265  thousand  beneficiaries  who  received 
benefits  because  of  the  monthly  test  for  one  or  more  months  before 
1978  and  can  result  in  financial  hardship.  For  example,  a  beneficiary 
who  has  used  his  grace  year  may  retire  in  the  middle  of  a  year,  but 
receive  no  benefits  for  the  rest  of  the  year  because  of  his  earnings  for 
the  first  6  months. 

The  problems  that  have  resulted  from  the  retrospective  implemen- 
tation of  the  provision  were  heightened  because  the  1977  amendments 
were  signed  into  law  on  December  20,  1977  only  a  few  days  before  the 
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new  earnings  test  provision  became  effective  on  January  1.  The  Social 
Security  Administration  was  unable  to  provide  its  field  offices  with 
revised  operating  instructions  until  after  the  legislation  had  been 
reviewed  and  all  questions  regarding  implementation  had  been  re- 
solved. This  delay  caused  some  people  to  be  paid  benefits  in  early 
1978  based  on  prior  law;  they  then  were  overpaid  when  the  new  law 
was  implemented. 

Your  committee  provides  in  the  bill  for  the  prospective  application 
of  the  elimination  of  the  monthly  earnings  test,  that  is,  all 
beneficiaries  would  have  the  use  of  th6  monthly  earnings  test  in  at 
least  one  year  after  1977.  As  a  result,  people  who  lost  social  security 
benefits  under  the  retrospective  implementation  would  have  their 
benefits  restored. 


TV.  Cost  Estimates  for  the  OASDI  System 

TABLE  1.— OASDI  COST  ESTIMATES  FOR  H.R.  5295  TO  MODIFY  THE  RETIREMENT  TEST,  FISCAL  YEARS  1980-84 

[Dollar  amounts  in  millions] 


Additional  OASDI  benefit  payments 
in  fiscal  years  1980-84 

Effective  

Retirement  test  proposal  Jan.  1—    1980.i     1981      1982     1983  1984 


H.R.  5295: 

1.  Exclude  all  self-employment  deferred  income  prior  to 

entitlement     1978       $67       $33       $35       $39  $43 

2.  For  persons  receiving  motlier's  or  child's  benefits,  pro- 

vide for  application  of  montiilv  measure  in  year  in 
Vfh'ich  entitlement  to  such  benefits  is  terminated ;  also 
provide  thatan  individual  applying  for  medicare  atage 
65  does  not  also  have  to  apply  for  retirement  benefits 

at  the  same  time   1978        20        27        32        38  43 

3.  For  all  beneficiaries,  provide  for  application  of  monthly 

measure  in  the  first  year  after  1977  in  which  a  "non- 

woik"  month  occurs     1978       229        13         2        O  (2) 


Total  for  H.R.  5295     316        73        69        77  86 


'  Payments  in  1980  include  all  additional  benefits  for  months  prior  to  1980. 
2  Less  than  $500,000. 

Notes:  1.  The  above  estimates  are  based  on  the  intermediate  assumptions  in  the  1979  trustees  report,  modified  to  reflect 
the  actual  benefit  increase  of  9.9  percent  for  June  1979.  2.  The  enactment  of  each  bill  was  assumed  to  be  in  1979. 


TABLE  2.— OASDI  COST  ESTIMATES  FOR  H.R.  5295  TO  MODIFY  THE  RETIREMENT  TEST,  CALENDAR  YEARS  1980-84 

(Dollar  amounts  in  millions) 


Additional  OASDI  benefit  payments 
in  calendar  years  1980-84 

Effective  

Retirement  test  proposal  Jan.  1—    1980.i      1981      1982      1983  1984 


H.R.  5295: 

1.  Exclude  all  self-employment  deferred!  ncome  prior  to 

entitlement   1978       $75       $34       $36       $40  $44 

2.  For  persons  receiving  mother's  or  child's  benefits,  pro- 

vide for  application  of  monthly  measure  in  year  in 
which  entitlement  to  such  benefits  is  terminated;  also 
provide  that  an  individual  applying  for  medicare  at 
age  65  does  not  also  have  to  apply  for  retirement 

benefits  at  the  same  time   1978        25        28        32        39  44 

3.  For  all  beneficiaries,  provide  for  application  of  monthly 

measure  in  the  first  year  after  1977  in  which  a  "non- 
work"  month  occurs   1978       234        10        (2)        (2)  (») 


Total  for  H.R.  5295   334        72  68 


1  Payments  in  1980  include  all  additional  benefits  for  months  prior  to  1980. 
» Less  than  $500,000. 

Notes:  1.  The  above  estimates  are  based  on  the  intermediate  assumptions  in  the  1979  trustees  report,  modified  to 
reflect  the  actual  benefit  increase  of  9.9  percent  for  June  1979.  2.  The  enactment  of  each  bill  was  assumed  to  be  in  1979. 
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EARNINGS  TEST  FOR  SOCIAL  SECURITY 
BENEFICIARIES 


December  12,  1979. — Committed  to  the  Committee  of  the  Whole  House  on  the 
State  of  the  Uniou  and  ordered  to  be  printed 


Mr.  Ullman,  from  the  Committee  on  Ways  and  Means, 
submitted  the  followingi 

SUPPLEMENTAL  REPORT 

[To  accompany  H.R.  5295] 

The  purpose  of  this  supplemental  report  is  to  provide  an  additional 
year  of  estimates  of  the  costs  which  would  be  incurred  in  carrying  out 
the  provisions  of  H.R.  6295. 

Clause  7(a)(1)  of  rule  XIII  of  the  Rules  of  the  House  of  Repre- 
sentatives requires  that  cost  estimates  be  shown  in  the  committee 
report  for  the  fiscal  year  in  which  the  bill  is  reported  and  in  each  of 
the  immediately  foUo^'ing  5  years.  The  committee's  report  on  H.R< 
5295  (H.  Rept.  96-537),  filed  on  October  19,  1979,  madvertently 
omitted  the  estimates  for  the  fifth  fiscal  year,  that  is,  1985.  This 
supplemental  report  is  designed  to  supply  this  omission. 

The  cost  estimates  of  the  Social  Security  Administration  in  table  1 
on  page  7  of  the  committee's  report,  in  which  cost  estimates  the 
committee  concurs,  are  corrected  to  read  as  follows: 


TABLE  1.— OASDI  COST  ESTIMATES  FOR  H.R.  5235  TO  MODIFY  THE  RETIREMENT  TEST,  FISCAL  YEARS  1980-84 

[Doliar  amounts  in  millionsi 

Additional  OASDI  benefit  payments  in  fiscal  years 
1980-«4 

Effective  

Retifement>st  proposal  Jan.  1—    U980      1981      1982      1983      1984  1985 

H.R.  5295: 

1.  Exclude  all  self-employment  deferred  income 

prior  to  entitlement  —   1978       J67       ^33       J35       539       543  547 

2.  For  persons  receiving  mother's  or  child's 

benefits,  provide  for  application  of  monthly 
measure  in  year  in  which  entitlement  to  such 
benefits  is  terminated;  also  provide  that  an 
individual  applying  for  medicare  at  age  65 
does  not  also  have  to  apply  for  retirement 

benefits  at  the  same  time   1978        20  <  32        38        43  49 

3.  For  all  beneficiaries,  provide  for  application  of 

monthly  measure  in  Uie  first  year  after  1977 

in  which  a  "non-work"  month  occurs   1378       229        13         2       (0       (0  (>) 

Total  for  H.R.  5295.  ...1     316        73        69        77        86  96 

1  Payments  in  1980  include  all  additional  benefits  prior  to  1980. 

2  Less  than  5500,000. 

Notes:  1.  The  above  estimates  on  the  intermediate  assumptions  in  the  1979  trustees  report,  modified  to  reflect  the 
actual  benefit  increase  ot  9.9  percent  for  June  1979. 2.  The  enactment  of  each  bill  was  assumed  to  be  in  1979. 

In  addition,  paragraphs  numbered  5  and  6  in  the  cost  estimates  of 
the  Congressional  Budget  Office  on  page  10  of  the  committee's  report 
are  corrected  to  read  as  follows : 

5.  Cost  estimate:  a«qajo«ao,.r 


Estimated  cost  to  the  Federal  Govermneiii; 


Estimated  butlget  authority:^  i-^sJiiW  i;ii.,iuvJ' 

Fiscal  year:  Mmion% 

.      „      1980  -   -$11 

1981   -25 

;,M.j„'j.  iyg2   _33 

o  '\x)m     1983   -41 

1984  „   -50 

1985   -60 

Estimated  outlays: 
Fiscal  year: 

1980.  -   311 

1981  -   69 

1982   68 

1983   81 

1984  ._-  95 

1985    110 

6.  Basis  for  estimate:  The  following  table  summarizes  the  expected 
cost  of  each  provision.  CBO  concurs  with  the  administration's  esti- 
mates of  the  recipient  population  affected  by  these  provisions,  and  of 
the  first  year  administrative  costs  pr  savings  of  their  implementation. 
CBO  has,  however,  adjusted  the  costs  for  these  groups  to  reflect 
CBO  economic  assumptions. 

TABLE  l.-ESTIMATED  COST  TO  OASI  TRUST  FUNDS  RESULTING  FROM  PROVISIONS  OF  H.R.  5295 
[By  fiscal  years.  In  millions  of  dollars] 

1980      1981  1982  1983      1984  19i5 

Provides  monthly  earnings  test  in  y»ar  they  leave  the  rolls  for 

mothers  of  young  children  and  for  students                               17        21  25  31        36  41 

Separate  medicare  application                                               —5         1  4  8        11  14 

Exclusion  of  deferred  income                                                 67        34  37  42        48  55 

Allowance  of  at  least  1  full  earnings  test  year                              232        13  2   

Total  cost   311        69        68        81        95  HO 
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Calendar  No.  1097 

96th  Congress    )  SENATE  f  Report 

2d  Session       J*  \  No.  96-987 


AMENDMENTS  TO  THE  SOCIAL  SECUKITY  PROGRAM 


Septembee  24  (legislative  day,  June  12),  1980. — Ordered  to  be  printed 


Mr.  Long,  from  the  Committee  on  Finance, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  5295] 

The  Committee  on  Finance,  to  which  was  referred  the  bill  (H.R. 
5295)  to  amend  title  II  of  the  Social  Security  Act  to  make  the  monthly 
earnings  test  available  in  limited  circumstances  in  the  case  of  certain 
beneficiaries,  to  amend  the  technical  requirements  for  entitlement  to 
medicare,  and  to  provide  that  income  attributable  to  ser\dces  per- 
formed before  an  individual  first  becomes  entitled  to  old-age  insurance 
benefits  shall  not  be  taken  into  account  (after  1977)  in  determining  his 
or  her  gross  income  for  purposes  of  the  earnings  test,  having  consid- 
ered the  same,  reports  favorably  thereon  with  an  amendment  and  an 
amendment  to  the  title  and  recommends  that  the  bill  as  amended  do 
pass. 

fcv  i  L  Summary 

Monthly  exception  to  the  retirement  test. — A  provision  of  the  Social 
Security  Amendments  of  1977  eliminated  the  previously  applicable 
-  monthly  exception  to  the  social  security  retirement  test.  Under  the 
prior  law,  a  social  security  beneficiary  could  receive  full  benefits  for 
any  month  of  the  year  in  which  he  engaged  in  little  or  no  work  activity 
even  if  benefits  would  otherwise  not  be  payable  under  the  annual  re- 
tirement test  provision.  The  1977  amendments  deleted  this  monthly 
exception  other  than  as  it  applies  in  the  first  year  in  which  an  indi- 
vidual becomes  entitled  to  some  payment  under  it.  The  change  made 
by  the  1977  amendments  had  a  number  of  apparently  unintended  ef- 
fects which  would  be  corrected  by  the  committee  bill.  Specifically,  the 
committee  bill  would  allow  the  monthly  exception  in  the  year  in  which 
entitlement  ends  to  child's  benefits  or  to  benefits  as  a  wife  or  widow 
with  a  child  in  care  (unless  entitlement  ends  by  reason  of  death  or  by 
reason  of  entitlement  to  another  type  of  social  security  benefit) .  The 
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committee  bill  also  provides  for  a  separate  application  to  establish 
medicare  eligibility  without  inadvertently  triggering  the  one  "grace 
year"  in  which  the  monthly  exception  is  permitted.  Another  element 
of  the  Committee  bill  would  allow  the  exclusion  from  income  for  re- 
tirement test  purposes  of  self-employment  income  which  is  not  based 
on  services  by  the  beneficiary  subsequent  to  his  initial  month  of  entitle- 
ment. This  would  apply  after  the  initial  year  of  entitlement.  In  addi- 
tion, the  committee  bill  would  allow  all  beneficiaries  to  qualify  for  at 
least  one  "grace  year"  in  which  the  monthly  exception  applies  after 
1977  even  though  they  may  have  used  tlie  monthly  exception  in  1977 
or  some  prior  year. 

Reallocation  of  OASDI  taxes. — ^The  committee  bill  provides  for  a 
reallocation  of  the  1980  and  1981  collections  of  the  social  security  cash 
benefit  tax  into  the  two  trust  funds  it  supports — the  Old-age  and  Sur- 
vivors Insurance  Trust  Fund  and  the  Disability  Insurance  Trust 
Fund.  This  reallocation  would  assure  that  both  funds  are  in  a  position 
to  meet  benefit  obligations  through  the  end  of  1981  while  further 
congressional  action  on  the  financing  of  the  programs  proceeds. 

Three-month  retroactivity  of  applications. — The  committee  bill 
would  reduce  the  maximum  retroactivity  period  of  social  security 
benefit  applications.  Under  present  law,  an  application  may,  in  effect, 
be  backdated  as  much  as  12  months  prior  to  the  actual  month  of  appli- 
cation. The  committee  bill  would  limit  this  retroactivity  to  no  more 
than  3  months  prior  to  application. 

Limitation  on  circumstances  under  which  prisoners  Tnay  receive 
henefits. — Under  the  conmiittee  bill,  social  security  benefits  based  on 
disability  would  not  be  payable  to  convicted  felons  except  as  specifi- 
cally provided  for  by  a  court  of  law  duriiig  their  participation  in  an 
approved  program  of  rehabilitation  which  is  expected  to  result  in  their 
return  to  productive  employment.  In  addition,  the  committee  bill  pro- 
vides that  an  individual  may  not  be  considered  a  full-time  student  for 
purposes  of  student  benefits  while  he  is  incarcerated.  Moreover,  any 
disabling  condition  arising  in  the  commission  of  a  crime  would  not  be 
considered  in  determining  whether  an  individual  was  under  a  disabil- 
ity for  benefit  purposes  and  any  other  disabling  condition  arising  while 
an  individual  is  imprisoned  could  not  qualify  him  for  disability  bene- 
fits so  long  as  he  remains  in  prison. 

Technical  amendments. — ^The  committee  amendment  includes  a 
number  of  amendments  of  a  purely  technical  nature  to  the  Social  Se- 
curity Act.  These  amendments  correct  minor  clerical  and  drafting 
errors  in  various  amendments  enacted  in  recent  years. 

II.  General  Discussion  of  the  Bill 

Monthly  Exception  To  Apply  in  the  Year  Entitlement  Ends  for 

Certain  Beneficiaries 

(Section  1  of  the  bill) 

The  principal  purpose  of  the  provision  of  the  Social  Security 
Amendments  of  1977  to  eliminate  the  monthly  measure  of  the  earning 
test  was  to  prohibit  a  social  security  beneficiary  who  has  substantial 
earnings  after  becoming  entitled  to  benefits,  i.e.  in  excess  of  the  an- 
nual exempt  amount,  from  using  the  monthly  exception  in  order  to 
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maximize  the  amomit  of  the  social  security  benefits  he  can  receive  dur- 
ing the  year.  Although  the  provision  was  designed  primarily  with  re- 
tirees in  mind,  it  has  produced  unforeseen  resmts  with  respect  to  bene- 
ficiaries who  are  entitled  to  child's  (including  student's)  benefits,  or 
mother's  benefits.  These  beneficiaries  often  have  substantial  earnings 
in  the  year  in  which  they  enter  or  reenter  the  work  force.  Under 
present  law,  they  are  subject  to  a  strictly  annual  test  in  that  year.  If 
their  earnings  are  above  the  exempt  amount  allowed  under  the  annual 
test,  the  benefits  they  have  received  in  the  months  prior  to  going  to 
work  may  constitute  overpayments  and  have  to  be  repaid,  either  in  part 
or  in  full.  It  has  been  pointed  out  that  in  many  cases  these  beneficiaries 
cannot  anticipate  at  the  beginning  of  the  year  whether  they  will  have 
earnings  later  in  the  year,  or  the  amount  of  such  earnings.  Requiring 
repayment  in  this  circumstance  thus  can  cause  financial  hardship,  and 
can  also  discourage  the  individual  from  going  to  work. 

The  committee  bill  would  provide,  in  the  case  of  an  individual  re- 
ceiving wife's  or  widow's  insurance  benefits  by  reason  of  having  a 
child  in  her  care  or  in  the  case  of  an  individual  receiving  child's  or 
mother's  (including  father's)  insurance  benefits,  that  a  monthly  meas- 
ure of  excess  earnings  under  the  earnings  test  will  be  applied  in  the 
year  in  which  the  individual's  entitlement  to  such  benefits  ends.  As  a 
result,  in  that  year  the  individual  could  receive  full  benefits  for  any 
month  ill  which  he  neither  works  for  wages  in  excess  of  the  monthly 
measure  (one-twelfth  of  the  annual  exempt  amount)  nor  renders  sub- 
stantial services  in  self-employment,  regardless  of  the  amount  of  an- 
nual earnings.  It  would  not  apply  in  cases  where  the  beneficiary's 
entitlement  ended  by  reason  of  death  or  entitlement  to  another  type 
of  social  security  benefit. 

This  provision  would  not  prevent  a  person  from  using  the  monthly 
exception  later  in  the  first  year  he  becomes  entitled  to  a  social  security 
benefit  as  a  retired  worker.  The  change  would  be  retroactive  to  January 
1978  so  that  beneficiaries  in  these  categories  who  lost  benefits  as  a 
result  of  the  1977  amendments  would  have  the  benefits  restored. 

Separate  Medicare  Application 

(Section  2  of  the  bill) 

Under  present  law,  an  individual  must  file  for  social  security  cash 
benefits  in  order  to  be  entitled  to  hospital  insurance  benefits  under 
medicare.  This  is  the  case  even  though  the  individual  will  not  be 
eligible  for  cash  benefits  because  his  earnings  are  too  high.  As  a  result, 
his  "grace  year"  may  be  inadvertently  triggered  by  an  isolated  month 
of  no  earnings  or  low  earnings.  When  he  actually  retires  in  some  later 
year,  he  is  not  eligible  for  the  monthly  test  and  may  therefore  be  in- 
eligible for  cash  benefits  until  the  following  year. 

The  committee  bill  would  provide  for  separate  applications  for 
OASI  benefits  and  for  hospital  insurance  benefits  in  order  to  reserve 
the  "grace  year,"  the  one  year  in  which  the  beneficiary  can  use  the 
monthly  exception,  for  the  year  the  person  actually  retires.  The  bill 
would  provide  that  people  who  have  already  withdrawn  their  appli- 
cations for  cash  and  medicare  benefits  and  repaid  the  cash  and  medi- 
care benefits  received  in  order  to  reserve  their  "grace  year"  for  another 
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year  would  be  deemed  to  have  filed  an  application  for  medicare  bene- 
fits as  of  the  date  the  original  application  for  cash  and  medicare 
benefits  was  filed.  The  provision  of  the  bill  would  not  impair  the  au- 
thority of  the  Secretary  of  HHS  with  respect  to  the  retroactive  pay- 
ment of  medicare  benefits  in  the  case  of  people  whose  previously 
withdrawn  applications  for  medicare  benefits  are  reinstated. 

Similarly,  under  this  provision,  individuals  who  had  been  disad- 
vantaged by  the  1977  amendments  would  be  able  after  enactment  to 
withdraw  their  cash  benefits  applications  without  retroactive  loss  of 
medicare  eligibility. 

EXCLUSION  OF  CERTAIN  SELF-EMPLOYMENT  INCOME 

(Section  3  of  the  bill) 

The  conversion  to  an  annual  test  for  all  years  except  the  year  of 
retirement  hns  brought  into  focus  the  issue  of  how  certain  kinds  of 
earnings  from  self -employment  should  be  treated  for  retirement  test 
purposes. 

Among  those  who  claim  that  the  conversion  has  affected  them  ad- 
versely are  self-employed  insurance  agents,  lawyers,  accountants,  real 
estate  agents,  and  farmers.  Under  a  combined  annual-monthly  earn- 
ings test  in  effect  prior  to  1978,  a  self-employed  beneficiary  could  re- 
ceive a  benefit  for  any  month  in  which  he  did  not  render  substantial 
services  in  self-employment,  even  if  his  annual  earnings  were  substan- 
tial. The  primary  test,  used  to  determine  whether  an  individual  had 
engaged  in  substantic:^  services  was  whether  he  worked  over  45  hours 
a  month  in  self-employment.  As  a  result,  while  the  monthly  earnings 
test  was  in  effect,  certain  self-employed  beneficiaries  receiving  income 
based  on  services  rendered  before  retirement  could  receive  12  months  of 
social  security  benefits  so  long  as  they  did  not  breach  the  substantial 
services  test. 

Self-employed  special  and  general  insurance  agents  who  sell  insur- 
ance policies  on  which  they  receive  renewal  commissions — comn>issions 
that  may  have  been  planned  for  use  as  retirement  income — have 
claimed  to  be  particularly  adversely  affected.  Under  applicable  tax  law, 
income  from  the  commissions  is  counted  as  income  for  social  security 
and  Federal  income  tax  purposes  in  the  year  in  which  the  income  is  re- 
ceived. As  long  as  the  monthly  test  was  in  effect,  the  agents  could 
receive  12  months  of  social  security  benefits,  since  the  test  for  self- 
employed  beneficiaries  under  the  substantial  services  test  was  45  hours 
of  work  or  less  per  month.  With  the  monthly  earnings  test  repealed, 
many  of  these  agents  lose  some  or  all  of  their  social  security  benefits 
when  their  commission  income  from  sales  in  previous  years  is 
substantial. 

Another  group  of  self-employed  beneficiaries  similarly  affected  by 
the  1977  amendment  is  farmers.  Prior  law  permitted  farmers  to  sell  a 
crop  in  a  year  after  the  year  of  retirement  without  having  that  income 
result  in  a  loss  of  social  security  benefits  for  any  month  so  long  as  the 
farmer  did  not  perform  substantial  services  in  self-employment  in  any 
month  of  the  year  in  which  the  crop  was  sold.  Now  that  the  substantial 
services  test  is  limited  to  the  year  of  retirement,  income  from  the  sale  of 
a  crop  raised  in  the  year  of  retirement  or  a  year  prior  to  retirement  can 
affect  a  retired  farmer's  benefits  under  the  annual  earnings  limitation, 
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whether  or  not  he  performs  substantial  services  in  the  year  of  the 
sale. 

Yet  another  group  affected  by  the  repeal  of  the  monthly  test  are 
certain  retired  partners  such  as  lawyers  and  accountants,  and  other 
persons  who  own  or  inherit  businesses,  and  receive  income  from  them 
after  entitlement  begins,  but  they  too  perform  no  substantial  services. 
Under  the  monthly  earnings  test  prior  to  1978,  individuals  receiving 
such  payments  could  also  receive  full  social  security  benefits  for  SLiyy 
month  in  which  they  did  not  perform  substantial  services  in  self- 
employment.  With  elimination  of  the  monthly  test  the  payments 
from  the  business  result  in  many  cases  in  reductions  or  complete  with- 
holding of  benefits. 

The  committee  bill  provides  that  self -employment  income  will  not  be 
counted  for  retirement  test  purposes  unless  it  is  based  on  services  per- 
formed by  the  beneficiary  after  entitlement  to  social  security  benefits 
begins.  All  self -employment  income  of  this  type  would  be  counted  in 
the  first  year  of  entitlement,  but  benefits  could  be  paid  in  that  year  in- 
asmuch as  the  monthly  measure  would  continue  to  be  available  in  the 
first  year  of  entitlement  year  as  under  present  law.  This  provision 
would  apply  not  only  to  old-age  beneficiaries  but  to  other  categories 
such  as  widows.  The  provision  would  be  made  retroactive  to  January  1, 
1978  and  benefits  would  be  recomputed  for  persons  who  lost  benefits  as 
a  result  of  self-employment  income  of  the  type  which  is  subject  to 
exclusion  under  this  provision. 

Retrospective  Effect  of  Elimination  or  Monthly  Exception 

(Section  4  of  the  bill) 

The  elimination  of  the  monthly  test  under  the  1977  Amendments 
was  effective  on  a  retrospective  basis.  In  other  words,  it  applied  to 
beneficiaries  who  had  received  benefits  prior  to  1978.  It  did  not  affect 
their  pre-1978  benefits,  but  it  affected  their  benefits  from  1978  on.  As 
a  result,  any  individual  who  filed  an  application  for  cash  benefits  and 
who  had  one  or  more  months  of  earnings  below  the  monthly  exempt 
amount  before  January  1978  is  considered  to  have  already  used  the 
one  "grace  year"  during  which  he  is  entitled  to  use  the  monthly  test. 
This  has  had  the  effect  of  reducing  or  eliminating  benefits  to  individ- 
uals who  drew  benefits  prior  to  1978,  but  had  not  yet  actually  retired. 
For  example,  a  beneficiary  who  used  his  "grace  year"  before  1978  may 
substantially  retire  in  the  middle  of  some  later  year,  but  receive  no 
benefits  or  reduced  benefits  for  the  rest  of  that  year  because  of  his 
earnings  in  the  first  6  months.  Retrospective  application  of  the  pro- 
vision caught  many  beneficiaries  unawares  and  without  adequate  op- 
portunity to  make  personal  retirement  decisions  necessary  to  meet  the 
effects  of  the  change  to  an  annual  earnings  test. 

The  committee  bill  provides  for  the  prospective  application  of  the 
elimination  of  the  monthly  earnings  test,  that  is,  all  beneficiaries  would 
have  the  use  of  the  monthly  earnings  test  in  at  least  one  year  after 
1977.  As  a  result,  people  who  lost  social  security  benefits  under  the 
retrospective  implementation  would  have  their  benefits  restored. 
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Reallocation  of  OASDI  Taxes 
( Section  5  of  the  bill ) 

The  optimum  level  of  reserves  in  the  social  security  trust  funds  has 
generally  been  considered  to  be  an  amount  equal  to  approximately 
one  year's  benefit  payments.  Because  of  high  inflation  and  other  fac- 
tors, the  funds  in  recent  years  have  fallen  far  below  these  optimum 
levels.  Although  the  1977  amendments  sought  to  restore  somewhat  the 
financial  condition  of  the  funds,  adverse  economic  conditions  have 
caused  the  reserve  levels  to  continue  to  decline.  The  old-age  and  sur- 
vivors insurance  fund  in  particular  has  fallen  to  a  level  at  which  cash 
flow  problems  are  projected  to  occur  sometime  in  1981. 

The  committee  bill  provides  for  a  reallocation  in  1980  and  1981  of 
the  social  security  cash  benefit  tax  receipts  between  the  two  trust  funds 
supported  by  that  tax — the  disability  fund  and  the  old-age  and  sur- 
vivors fund. 

The  financing  of  the  social  security  program  will  require  detailed 
review  next  year.  However,  under  current  estimates,  the  reallocation 
prov  ided  for  in  the  bill  would  assure  continuing  cash  flow  capability 
for  the  cash  benefit  trust  funds  through  the  end  of  1981  by  realloclat- 
ing  the  existing  cash  benefit  tax  rate  as  shown  below.  (This  realloca- 
tion Avould  have  no  impact  on  the  Medicare  trust  funds.) 


CASH  BENEFITS  SOCIAL  SECURITY  TAX  RATES— EMPLOYER 
AND  EMPLOYEE,  EACH 


[In  percent] 

Year 

Present  law                    Committee  amendment 
OASI            Dl    Total  tax         OAS!            Dl   Total  tax 

1980 
1981 

  4.33      0.75        5.08      4.52      0.56  5.08 

  4.525      .825      5.35      4.70        .65  5.35 

CASH  BENEFITS  SOCIAL  SECURITY  TAX  RATES- 
SELF-EMPLOYED  PERSONS 

[In  percent] 

Year 

Present  law                   Committee  amendment 
OASI            Dl    Total  tax         OASI            Dl   Total  tax 

1980 
1981 

  6.01      1.04         7.05  6.2725  0.7775  7.05 

  6.7625  1.2375      8.00  7.025      .975  8.00 
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END-OF-YEAR  CASH  BENEFIT  FUND  BALANCES 
[As  a  percent  of  following  year  outgo] 


Present  law 

Committee  i 

amendment 

Com- 

Com- 

bined 

bined 

Year 

OASl 

01 

funds 

OASl 

Dl 

funds 

1980 

14 

43 

17 

17 

19 

17 

1981 

4 

58 

10 

10 

11 

10 

Note:  Estimated  by  Social  Security  Administration  actuaries;  based  on  Admin- 
istration July  mid-session  budget  review  assumptions. 


Limit  on  Retroacti\te  Benefits 
(Section  6  of  the  bill) 

Individuals  who  apply  for  benefits  under  the  social  security  program 
are  now  effectively  allowed  to  backdate  their  applications  by  as  much 
as  1  year  to  claim  benefits  for  months  prior  to  the  actual  date  of 
application.  In  the  last  Congress,  the  Administration  submitted  a  rec- 
ommendation with  its  fiscal  1979  budget  to  change  this  provision  so 
as  to  limit  retroactivity  of  applications  to  a  period  of  3  months.  The 
old-age,  survivors,  and  disability  insurance  program  is  intended  to 
provide  a  source  of  monthly  income  for  persons  whose  support  in  the 
form  of  wages  of  an  insured  worker  is  reduced  because  of  that  worker's 
death,  disability,  or  retirement.  Ordinarily,  individuals  who  may  be 
eligible  for  benefits  apply  for  benefits  promptly  upon  becoming  eligible 
or  even  some  months  in  advance  of  eligibility.  In  some  instances,  how- 
ever, an  individual  may  not  file  an  application  until  after  eligibility 
has  already  existed  for  some  time.  A  period  of  retroactivity  prior  to 
the  month  of  application  is  provided  to  protect  against  loss  of  benefits 
based  on  delayed  filing  which  may  have  resulted  from  circumstances 
beyond  the  individual's  control. 

The  committee  bill  limits  the  period  of  potential  retroactivity  to 
3  months.  The  committee  believes  that  a  retroactivity  period  of  3 
months  prior  to  the  month  of  application  should  provide  ample  oppor- 
tunity for  individuals  to  meet  the  program's  filing  requirements.  The 
3-month  period  would  run  from  the  date  the  application  is  filed  and 
not  from  the  date  on  which  a  decision  is  made  on  the  claim. 

Benefits  for  Certain  Prisoners 

(Section  7  of  bill) 

Individuals  who  are  inmates  of  penal  institutions  or  other  incar- 
cerated persons,  such  as  the  criminally  insane  who  are  confined  to 
mental  institutions,  may  become  entitled  to  social  secoirity  benefits 
if  they  can  meet  the  several  conditions  required  for  benefits.  The  fact 
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that  they  have  been  convicted  of  crimes  and  are  incarcerated  or  are 
otherwise  institutionalized  does  not  interfere  with  their  rights  to  bene- 
fits. This  is  in  contrast  to  the  old  public  assistance  programs  of  the  act 
(titles  I,  X,  XIV)  and  the  new  supplemental  security  income  pro- 
gram (title  XVI) ,  all  of  which  explicitly  deny  payments  to  an  inmate 
of  a  "public  institution."  That  exclusion  applies  to  prison  inmates  and 
also  to  other  individuals  who  are  residing  voluntarily  or  involuntarily 
in  institutions  maintained  by  public  funds. 

Two  related  social  security  provisions  of  current  law  and  regu- 
lation, how^ever,  do  authorize  the  withholding  of  benefits  to  persons 
convicted  of  certain  crimes.  One  originated  as  an  amendment  to  the 
Social  Security  Act  of  1956,  which  allows  a  judge,  as  part  of  a  sentence, 
to  deny  payment  of  social  security  benefits  of  any  type  to  an  individual 
convicted  of  subversive  crimes  against  the  U.S.  Government  (espio- 
nage, sabotage,  treason,  sedition,  etc, ) . 

The  second  provision,  provided  for  by  regulation,  precludes  paying 
benefits  to  people  convicted  of  killing  a  relative,  and  then  claiming 
benefits  based  on  the  earnings  record  of  the  person  they  killed. 

The  data  on  the  number  of  incarcerated  persons  receiving  social 
security  benefits  is  limited.  Data  from  the  1970  census  showed  thai 
approximately  4,000  prisoners  in  Federal,  State  and  local  penal  insti- 
tutions were  receiving  some  form  of  social  security  benefits.  A  recent 
rough  analysis  of  Federal  prison  inmates  performed  by  GAO  showed 
that  224  such  inmates  out  of  17,000  who  had  known  social  security 
numbers  were  receiving  benefits  (approximately  1.5  percent) .  Another 
5,000  inmates  appeared  not  to  have  social  security  numbers,  or  their 
numbers  were  not  known.  Based  on  these  data,  the  actuaries  estimate 
that  approximately  6,000  prisoners  are  now  receiving  social  security 
benefits. 

The  committee  believes  that  the  basic  purposes  of  the  social  security 
program  are  not  served  by  the  unrestricted  payment  of  benefits  to 
individuals  who  are  in  prison  or  whose  eligibility  arises  from  the 
commission  of  a  crime.  The  disability  program  exists  to  provide  a 
continuing  source  of  monthly  income  to  those  whose  earnings  are  cut 
off  because  they  have  suffered  a  severe  disability.  The  need  for  this 
continuing  source  of  income  is  clearly  absent  in  the  case  of  an  indi- 
vidual who  is  being  maintained  at  public  expense  in  prison.  The  basis 
for  his  lack  of  other  income  in  such  circumstances  must  be  considered 
to  be  marginally  related  to  his  impairment  at  best. 

The  committee  bill  therefore  would  require  the  suspension  of  bene- 
fits to  any  individual  who  would  otherwise  be  receiving  them  on  the 
basis  of  disability  while  he  is  imprisoned  by  reason  of  a  felony  con- 
viction. This  suspension  would  applv  except  to  the  extent  that  a 
court  of  law  specifically  provides  to  the  contrary  as  a  part  of  its  ap- 
proval of  a  plan  of  vocational  rehabilitation  services  for  that  indi- 
vidual, and  only  for  so  long  as  the  individual  continues  to  participate 
satisfactorily  in  an  approved  vocational  rehabilitation  program  which 
is  expected  to  result  in  his  return  to  substantial  gainful  employment. 
The  committee  amendment  would  also  provide  that  an  individual 
may  not  be  considered  to  be  a  full-time  student  for  purposes  of  social 
security  student  benefits  while  he  is  incarcerated.  In  addition,  the 
amendment  provides  that  disabilities  to  the  extent  that  they  arise 
from  or  are  aggravated  during  the  commission  of  a  crime  may  not 
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be  considered  in  determining  whether  or  not  an  individual  qualifies 
for  social  security  benefits.  Impairments  not  arising  from  the  com- 
mission of  a  crime  but  occurring  while  an  individual  is  in  prison  could 
not  be  considered  for  purposes  of  disability  eligibility  so  long  as  the 
individual  remains  in  prison. 

Technical  Corrections 

(Sections  of  the  bill) 

The  committee  bill  includes  a  number  of  amendments  of  a  purely 
technical  nature  to  the  Social  Security  Act.  These  amendments  correct 
minor  clerical  and  drafting  errors  in  various  amendments  enacted  in 
recent  years. 

III.  Regulatory  Impact  of  the  Bill 

In  compliance  with  paragraph  11(b)  of  rule  XXVI  of  the  Stand- 
ing Rules  of  the  Senate  the  follow^ing  evaluation  is  made  of  the  regu- 
latory impact  which  would  be  incurred  in  carrying  out  the  bill. 

Those  provisions  of  the  bill  wiiich  relate  to  the  social  security  retire- 
ment test  (sections  1-4)  represent  an  easing  of  legislation  enacted  in 
1977.  No  significant  regulatory,  paperwork,  or  privacy  impact  is  ex- 
pected. Individuals  affected  by  these  provisions  may  be  required  to 
provide  some  additional  information  but  this  would  not  be  substan- 
tially different  in  character  or  complexity  from  other  information 
requirements  typically  involved  in  establishing  benefit  eligibility.  In- 
asmuch as  these  provisions  w^ill  permit  benefit  payments  which  were 
precluded  by  the  1977  amendments,  the  economic  impact  on  affected 
individuals  will  be  favorable  to  them. 

Section  5  of  the  bill  is  an  accounting  transaction  between  two  social 
security  trust  funds  which  has  no  impact  of  a  regulatory  nature.  Sec- 
tion 6  simply  reduces  an  existing  law  limit  on  the  retroactivity  of  bene- 
fits from  12  months  to  3  months  prior  to  the  month  of  application.  It 
should  have  no  impact  of  a  regulatory,  paperwork,  or  privacy  nature 
and  should  affect  only  those  relatively  few  applicants  who  do  not  file 
for  benefits  until  some  months  after  they  have  become  eligible  for 
them.  Section  7  places  limitations  on  the  payment  of  benefits  to  pris- 
oners and  to  persons  who  become  disabled  in  the  commission  of  crimi- 
nal actions.  Because  of  the  relatively  small  number  of  individuals 
affected,  the  Committee  believes  that  this  provision  has  no  significant 
regulatory  impact.  It  is  estimated  that  about  6,000  persons  are  now 
receiving  benefits  while  in  prison.  For  those  affected,  there  will  be  some 
impact  on  economic  status  and  on  privacy  (in  that  the  Social  Security 
Administration  will  be  required  to  determine  that  they  are  in  prison 
and  that  their  disabilities  arose  in  the  commission  of  crimes).  The 
committee  does  not  consider  these  impacts  to  be  inappropriate. 

IV.  Vote  of  the  Committee  in  Reporting  the  Bill 

In  compliance  with  paragraph  7  (c)  of  rule  XXVI  of  the  Standing 
Rules  of  the  Senate,  the  following  statement  is  made  relative  to  the 
vote  by  the  committee  to  report  the  bill. 

The  bill  was  ordered  reported  by  a  voice  vote. 
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TABLE  l.-ESTIMATED  COST  TO  OASI  TRUST  FUND  RESULTING 
FROM  PROVISIONS  OF  H.R.  5295  AFFECTING  ANNUAL  EARN- 
INGS TEST 

[By  fiscal  years,  in  millions  of  dollars]  ^ 


1981 

1982 

1983 

1984 

1985 

Provides  monthly  earnings  test 

in  vear  thev  leave  the  rolls  for 

mothers  of  young  children 

and  for  students  ^  

0 

47 

29 

31 

34 

Separate  medicare  application. , 

-4 

3 

7 

10 

13 

Exclusion  of  deferred  income. . . 

36 

14 

15 

16 

17 

Allowance  of  at  least  1  full  earn- 

ings test  year  

58 

2 

0 

0 

0 

Total  cost  

90 

66 

51 

57 

64 

'  Based  on  an  Oct.  1,  1980  effective  date. 
2  Includes  administrative  savings. 

The  first  section  of  the  bill  applicable  to  the  earnings  test  allows 
a  monthly  earnings  test  to  be  applied  to  mothers,  children  and 
students  for  the  year  in  which  they  leave  the  benefit  rolls.  For  these 
groups,  under  current  law,  the  only  year  of  exemption  from  the  annual 
earnings  test  is  the  year  during  which  benefits  were  first  received. 

This  provision  is  retroactive  to  January  1,  1978,  but  it  is  not  ex- 
pected that  this  provision  will  affect  costs  prior  to  1982  since  it  ap- 
plies to  the  year  benefits  are  terminated,  and  it  is  assumed  that  over- 
payments for  1978  and  later  would  not  have  been  recovered  until 
1982.  This  bill  would  eliminate  the  need  to  administratively  deter- 
mine who  had  received  these  overpayments,  and  of  collecting  them, 
and  thus  the  increase  in  benefit  costs  are  offset  by  the  savings  in  these 
administrative  costs.  Thus,  the  first  year  costs  of  $47  million  will  not 
occur  until  fiscal  year  1982. 

The  next  section  of  the  bill  provides  for  a  separate  application 
for  medicare  at  age  65.  This  provision  protects  those  who  wish  to 
continue  working  from  using  their  one  year  exemption  from  the  an- 
nual earnings  test  until  they  are  ready  to  cease  work  and  retire.  There 
is  a  savings  from  this  provision  in  the  first  year  since  many  of  those 
"retiring"  only  for  medicare  purposes  do  collect  one  or  two  months 
of  retirement  benefits  although  still  working.  This  provision,  in  effect, 
allows  these  workers  to  waive  these  benefits  until  they  retire.  These 
workers  would  then  collect  higher  benefits  in  the  future.  There  is  a 
retroactive  feature  in  this  provision. 

It  is  probable  that  there  will  be  some  additional  costs  to  the  HI 
and  SMI  trust  funds  as  a  result  of  an  incentive  for  some  workers  to 
sign  up  for  medicare  benefits  under  this  provision  who  had  not  done 
so  under  current  law.  These  costs  are  expected  to  be  minimal. 

The  third  section  of  the  bill  affecting  those  with  earnings  excludes 
from  income,  for  earnings  test  purposes,  all  self- employment  income 
that  is  the  result  of  services  performed  in  past  years.  Most  of  those 
affected  by  this  provision  are  retired  insurance  salesmen  and  farmers. 
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94 
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Maternal  and  Child  Cases^ — 
Approval  of  State  Plan 
(Technical  Amendment) 

505(a)  (14) 

914(c)(1)(A) 

2622 

531 

26 

Maternal  and  Child  Cases — 
Approval  of  State  Plan 
(Technical  AmeiKiment) 

505(a)(l5) 

914(c)(1)(B) 

2622 

532 

26 

Maternal  and  Child  Cases — 
i^proval  of  State  Plan — 
Audits 

505(a)  (16) 
(new) 

914(c)(1)(C) 

2622 

532 

26-27 

Federal  Employees 
Compensation  Account 

909  (new) 

1023(a) 

64 
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1124(a)(3) 
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1152(b)(1)(A) 

921(1) 

2627 
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540 
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PSRO — Expansion  of 
Membership 

1152(b)(1)(A) 

921(2) 
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1154(b) 
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P.  L. 
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9k 

Stat. 


H.  Rep. 
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Trial  Period  for 
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of  PSRO 

PSRO — Routine  Hospital 
Admission  Services  and 
Preoperative  Hospital 
Stays 

PSRO — Required  Activities 
PSRO — Required  Activities 

Consultation  by  KRO 
with  Health  Care 
Practitioners 

PSRO — ^Efficiency  'in 
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PSRO — Review  Responsibility 
in  Shared  Health  Facilities 
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PSRO — Detoxification 
Facility  Services 
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Detoxification  Facility 
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Doctor  of  Dental  Surgery/ 
Medicine 
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not  having  Councils 
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physician  Membership 

National  PSRC — Expiration 
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1154(f)    (new)  924(a)(3) 
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n55(a)(2) 

1155(a)(7)(A) 
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2629 
2630 
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2629 
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34 
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34 
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136,  544 


34 
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39, W3 
16 

39-40 


2628       48,  94,  136,     32,  137 
401,  545 


2630        136,  405-406,    35,  138-139 
545 

2630        405-406,  545     35,  138-139 


2628        48,  94,  136-  33,  137-138 
137,  401,  545 

2628        94,  137,  545  33 

2628        94,  137,  545  33 


3 


p.  L.  96-499  (Cont.) 


SUBJECT 

SS  Act 
Section 

P.  L. 

Section 

94 

Stat. 

H.  Rep. 

96-1167 

H.  Con. 

96-1479 

National  PSRC — Physician 
Members 

1163(b) 

923(d) 

2628 

137,  545 

33 

Physicians — ^American  Samoa; 

PiOX^xrCxn  ncLrxGLfiiia.  j,d j.clxjlao | 

Trust  Territory  of  the 
Pacific  Islands 

1173 

923(e) 

2628 

94,  136, 

545- 

33 

HIB — Home  Health  Services 

1811 

930(a) 

2631 

546 

36, 

129 

HIB   (Technical  Amendment) 

1812(a)(2) 

931(a) 

2633 

546 

38 

Home  Health  Services 

1812(a)(3) 

930(b) 

2631 

367-368, 

546 

36, 

129 

HIB    (Technical  Amendment) 

9311a; 

2633 

546 

38 

HIB— Alcohol  Detoxification 

1812^,aK4; 
(new) 

9311a; 

2633 

38 

HIB— Home  Health  Services 

1812(d) 
(Repealed) 

930(C) 

2631 

367-368, 

546 

36, 

129 

HIB  (Technical  Amendment) 

1812(e) 

930(d)(1) 

2631 

547 

36 

HIB 

1812(e) 

930(d)(2) 

2631 

547 

36 

HIB— flome  Health  Services 

18141  a)  (2}  ID) 

93oif;ii; 

2631 

548 

36 

HIB — Home  Health  Services — 
Occupational  Therapy 

1814(a)(2)(D) 

930(f)(2) 

2631 

549 

36 

HIB — Home  Health  Services 

1814(a)(2)(D) 

930(f) (3> 

2631 

548 

36 

HIB— Request  and  Certifi- 
cation (Technical  Amendment) 

1814(a)(2)(D) 

931(b) 

2633 



38 

HIB — Request  and  Certifi- 
cation (Technical  Amendment) 

1814(a)(2)(E) 

931(b) 

2633 

— 

38 

HIB — ^Dentists'  Services — 
Severity  of  Procedure 

1814(  a)(2)(E) 

936(b) 

2640 

372,  549 

45, 

129- 

HIB — Alcohol  Detoxification 
Facility  Services 

1814( a)(2)(F) 
(new) 

931(b) 

2633 

39- 

.40 

HIB— Home  Health  Services — 
Regulations— Physician' s 
Conflict  of  Interest 

1814(a) 

930(e) 

2631 

369,  550 

36 

HIB — ^Amoxmt  Paid  to 
Providers 

1814(b)(1) 

903(a)(1) 

2614 

138,  550 

17- 

•18 

HIB— Amount  Paid  to 
Providers  (Technical 
Amendment) 

1814(b)(1) 

903(a)(2) 

2614 

138,  550 

18 

HIB— Araovmt  Paid  to 
Providers  (Technical 
Amendment) 

1814(b)(2) 

903(a)(3) 

2614 

138,  550- 

-551 

18 

HIB — ^Demostration  Project 

1814(b)(3) 
(new) 

903(a)(4) 

2614 

73-74,  Ul- 
na, 138,  423- 
424,  550-551 

18, 

'  147 

k 


p.  L.  96-499  (Cont.) 


SUBJECT 


SS  Act 
Section 


HIB— No  payment  to  Federal  1814(c) 
Providers  of  Services 
(Technical  Amendment) 


P.  L. 

Section 

941(b) 


94 

Stat. 


2641 


H.  Rep. 

96-1167 

551 


H.  Con.  Rep. 
96-1479 

46 


HIB— Posthospital  Ebctended 
Care  Services 

HIB — Posthospital  Home 
Health  Services 

HIB — ^Payment  for  Services 
Provided  in  VA  Hospital 


HIB— Use  of  Public  Agencies 
or  Private  Organizations  to 
Facilitate  Payment  to 
Provider 

HIB — Assignment  of  Home 
Health  Agencies  to  Regional 
Agencies  and  Organizations 

SMI — Home  Health  Services — 
Removal  of  Visit  Limitations 

SMI — Hospitals  with  Teaching 
Programs 

SMI    (Technical  Amendment) 

SMI    (Technical  Amendment) 

SMI— COTiprehensive  Out- 
patient Rehabilitation 
Facility  Services 

3G— Outpatient  Surgery 


SMI — Radiologists  and 
Pathologists 

SMI — ^Diagnostic  Tests 
in  Laboratory 

SMI  (Technical  Amendment) 

SMI— Preadmission 
Diagnostic  Services 

SMI— Charge  for  Physicians 
Preoperative  and  Post- 
operative Services 

SMI — Payment  to  Provider 


SMI — Payment  to  Provider 
SMI — ^Payment  to  Provider 


1814(h) 
Stricken 

18l4(i) 
Stricken 

18l4(j) 
Redesignated 
as  (h) 

1816(e)(2) 


l8l6(eK4) 
(new) 


1832(a)(2)(A) 

1832(a)(2)(B) 
(i)(Il) 

1832(a)(2)(C) 

1832(a)(2)(D) 

l832(aK2)(E) 
(new) 


1832(a)(2)(F) 
(new) 

1833(a)(1)(B) 


1833(a)(1)(D) 


1833(a)(1)(D) 

1833(a)(1)(F) 
(new) 

1833(a)(1)(G) 
(new) 


1833(a)(2) 


941(a) 
941(a) 
941(a) 

930(o)(l) 

930(o)(2) 

930(g) 

948(a)(2) 

933(a) 
933(a) 
933(a) 

934(a) 
943(a) 

918(a)(4) 

932(a)(1)(A) 
932(a)(1)(B) 

934(d)(1) 
942 


1833(a)(3)  942 
1833(a)(4)  9A2 


2641 
2641 
2641 

2632 

2632 

2631 

2643 

2635 
2635 
2635 

2637 
2641 
2626 

2634 
2634 

2639 

2641 
2641 
2641 


551-552 


380-381, 
552 


552 


553 


554 

367,  554 

420-422, 
555 

555 

555 

375,  555 


390-391, 

555 

385-386, 
555-556 


140,  556 

111,  392, 
556 

556 


381-382, 
557 

381-382, 
557 

381-382, 
557 


46,  131 

46,  131 
46 

37 

37,  129 

36 
49 

40 

40 

40,  130 

42-43, 

134-135 

47,  132 
31 

40 

40,  135-136 
45 

46-47,  131 
46-47,  131 
47,  131 
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SUBJECT 

SMI — Payment  to  Provider 


SMI— Payment  of  Benefits 
(Technical  Amendment) 

SMI— Payment  of  Benefits- 
Radiologists  and 
Pathologists 

Stn. — Payment  to  Provider- 
Home  Health  Services 

an — Payment  to  Provider- 
Surgical  Procediires 

SMI — ^Payment  to  Provider- 
Outpatient  Riysical 
Therapy 

SKI — Payment — Outpatient 
S\irgery 

an — Home  Health  Services 

SMI — Home  Health  Services- 
Occupational  Therapy 

atr— Speech  Pathology 


3til — ^Payment  of  Claim  of 
Provider  (Technical 
Amendment) 

SMI — Comprehensive  Out- 
patient Rehabilitation 
Facility  Services 

SMI — Physicians'  Conflict 
of  Interest 

Stil — ^Enrollment  Periods — 
Limitation 

SMI— Open  General 
Enrollment  Period 

9!I— Ojjen  General 
Enrollment  Period 

911— Change  in  Coverage 

SKI — Coverage  Period — 
Termination 

SMI — Amounts  of  Premixims— 
Reenrollment 

SHI — Use  of  Carriers  for 
Administration  (Technical 
Amendment) 


SS  Act 
Section 

P.  L. 

Section 

94 

Stat. 

H.  Rep. 

H.  Con. 

96-1479 

1833(a)(5) 

942 

2641 

381-382, 
557 

47,  131 

1833(b)(1) 

930(h)(1) 

2631 

140,  557 

36 

1833(b)(2) 

943(a) 

2641 

140,  558 

47 

1833(b)(3) 
(new) 

930(h)(2) 

2631 

368,  558 

37,  129 

1833(b)(4) 

934(d)(3) 

2639 

558 

45,  134- 

1833(g) 

935(a) 

2639 

558 

45,  133 

I833(i) 
(new; 

934(b) 

2637 

390-391, 
558-559 

43-44, 
134-135 

1834 

930(i) 

2631 

367 

37,  129 

1835(a)(2)(A) 

930(J) 

2632 

368,  560 

37,  129 

1835(a)(2)(D) 
(ii) 

944(a) 

2642 

379-380, 
560 

47,  131 

1835(a)(2)(D) 

933(b) 

2635 

561 

40 

1835(a)(2)(E) 
(new) 

933(b) 

2635 

375,  561 

41 

1835(a) 

930(e) 

2631 

369,  561 

36 

1837(b) 

945(a) 

2642 

383,  562 

48,  132 

1837(e) 

945(b)(1) 

2642 

383,  562 

48,  132 

1837(g)(3) 

945(b)(2) 

2642 

383,  562 

48,  132 

303,  p63 

;  ft 

1838(b) 

947(b) 

2643 

563 

49 

1839(d) 

945(c)(2) 

2642 

564 

48 

1842(b)(3)(D) 

946(b) 

2642 

48 
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P.  L.  96r-499  (Cont.) 


SUBJECT 

an— Use  of  Carriers  for 
Administration  (Technical 
Amendment) 

SMI — Reasonable  Charge — 
Customary  and  Prevailing 
Rates 

341 — Reasonable  Charge — 
Rates  Prior  to  Period 
Services  Rendered 

SKI — Reimbursanent  of 
Physicians'  Services  in 
Teaching  Hospitals 
3fl — Reimbursement  of 
Clinical  Laboratories 


SMI — Public  Assistance 
Recipients — ^EqroUment 
and  Open  ReenfoHment 

SMI— Public  Assistance 
Rec  ipient  s  — ^Termination 
of  Coverage 

SKI — Public  Assistance 
Recipients— Coverage  of 
Title  II  or  Railroad 
Retirement  Beneficiaries 

an— Coverage  of  Public 
Assistance  Recipients 
(Technical  Amendment) 

an — Coverage  of  Public 
Assistance  Recipients 
(Technical  Amendment) 

3til — ^Public  Assistance 
Recipients — Exception  to 
Deemed  Enrollment 

an— Coverage  of  Public 
Assistance  Recipients — 
Time  Limitations 

Definition  of  Services, 
Institutions,  Etc. — 
Inpatient  Hospital 
Services — Teaching 
Hospitals 

Definition  of  Services, 
Institutions,  Etc. — 
Hospital  (Technical 
Amendment) 

Definition  of  Services, 
Institutions,  Etc. — 
Hospital  (Technical 
Amendment) 


SS  Act 
Section 


P.  L. 

Section 


9h 

Stat. 


H.  Rep. 

96-1167 


i842(b)(3)(E)  946(b) 


l8A2(b)(3)(F)  946(b) 
(new) 


1842(b)(3)  946(a) 


1842(b)(6) 
(new) 

1842(h) 
(new) 


1843(a) 


1843(e) 


1861(e) 


1861(e) 


948(b) 
918(a)(1) 

945(e) 

947(a) 


1843(g)(1)  945(e) 


1843(g)(2)(A)  947(c)(1) 


1843(g)(2)(B)  947(c)(2) 


1843(g)(2)(C)  947(c)(3) 
Stricken 


1843(h)(1)  945(e) 


1861(b)(7)  948(a)(1) 


930(k)(l) 


930(k)(2) 


2642   


26A2   


2642   


2643 


2625 


2642 


2643 


2643 


2632 


H.  Con.  Rep, 
96-1479  

48 


48,  150 


48,  150 


69-71,  107  ,       49-50,  145- 


420-422 


147 


65-69,  105-      30,  144-145 
106,  1A2,  417- 
420,  565-566 


2642   


2643  566 


48,  132 


49,  133 


2643  567 


2643  567 


2642   


48 


49 


49 


49 


48 


69-71,  107,       49,  145-147 
142-143,  A20- 
422,  567 


568 


2632  569 


37 


37 
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P.  L.  96-499  (Cont.) 


SUBJECT 

SS  Act 
Section 

P.  L. 

Section 

94 

Stat. 

h.  Rep. 

96-1167 

H.  Con.  Rep. 
96-1479 

Applications  of  Standards 
to  Rural  Hospitals 

1861(e) 

949 

2645 

378-379, 
569-570 

51-52,  130- 
131 

Skilled  Nursing  Facility- 
Change  in  Tijne  Limitation 

186l(i) 

950(1) 

2646 

389-390, 
570 

52,  134 

Post-flospital  Extended 
Care  Services — ^Definition 

186l(i) 

950(2) 

2646 

389-390, 
570 

52,  134 

Skilled  Nursing  Facility — 
Life  Safety  Code — 
Definition 

1861(J)(13) 

915(a) 

2623 

58-59,  98, 
143,  410- 
411,  571 

27,  141 

Utilization  Review 
Committees — ^Physicians 

l86l(k)(2)(A) 

951(b) 

2646 

571 

52,  131 

Training  Program  for 
Home  Health  Aides 

I86l(m)(4) 

930(1) 

2632 

369,  572 

37 

Post-Hospital  Home 
Health  Services 

1861  (n) 
(Repealed) 

930(m) 

2632 

367,  572- 
573 

37,  129 

Home  Health  Agency 
(Technical  Amendment) 

186l(o)(5) 

930(n)(l) 

2632 

573 

37 

Home  Health  Agency 
(Technical  Amendment) 

186l(o)(6) 

930(n)(l) 

2632 

573 

37 

Home  Health  Agency — 
Private  Organizations 

186l(o)(6)  & 
following 

930(n)(2) 

2632 

368,  573 

37,  129 

Home  Health  Agency — 
Financial  Security 
Requirements 

l86l(o)(7) 
(new) 

930(n)(l) 

2632 

369-370, 
573 

37,  129 

Phys  ic  ian — Dentistry 

186l(r)(2) 

936(a) 

2639 

372,  574 

45,  129-  130 

Physician — ^Podiatrist 

I86l(r)(3) 

951(a) 

2646 

574 

52,  131 

Phys  ic  ian— Opt  ometr  ist 

186l(r)(4) 

937(a) 

26^ 

574 

46,  130 

Medical  and  Other 
Services 

186l(s)(2)(E) 

938(a) 

2640 

144,  575 

46 

Medical  and  Other 
Services  (Technical 
Amendment) 

186l(s)(2)(F) 

938(a) 

2640 

144 

46 

Medical  and  Other 
Services — Antigens 

186l(s)(2)(G) 
(new) 

938(a) 

26A0 

376-377, 
575 

46,  130 

Comprehensive  Outpatient 
Rehabilitation  Facility 

186l(u) 

933(c) 

2635 

375,  576 

41,  130 

Detoxification  Facility 

186l(u) 

931(c) 

2633 

39 

Reimbursement  for  In- 
appropriate Inpatient 
Hospital  Services 

(new) 

?  (  O— ?  f  7 

J-5— J-D 

Home  Health  Agencies — 
Reasonable  Cost 

l86l(v)(l)(H) 
(new) 

930(p) 

2632 

144,  578 

37-38 

Access  to  Books  and 
Records  of  Subcontractors 

186l(vKl)(l) 
(new) 

952 

2646 

394-395, 
578 

52-53,  136- 
137 
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SUBJECT 

Comprehensive  Outpatient 
Rehabilitation  Facility 
and  Skilled  Nursing 
Facility 

Alcohol  Detoxification 
Facility  Services 

Comprehensive  Outpatient 
Rehabilitation  Facility 
Services 

Dentistry— Severity  of 
Procedure 

Foot  Care — ^"Warts** 


Payment  Made  Under 
Automobile  Insiirance 

Exclusion  From  Coverage 
(Technical  Amendment) 

Payment  Under  Other  Law, 
Plan  or  Insurance — Waiver 
of  Reimbursement 
Disqualification  of 
Physicians 

Comprehensive  Outpatient 
Rehabilitation  Facility 
Services 


SS  Act 
Section 

1861(2) 


1861 (bb) 
(new) 

1861 (cc) 
(new) 


P.  L. 

Section 

933(d) 


931(d) 
933(e) 


1862(a)(l2)  936(c) 
1862(a)(l3)(C)  939(a) 
1862(b)  953(1) 


1862(b) 
1862(b) 

1862(e) 
1863 


953(2) 
953(3) 
913(b) 
933(f) 


94 

Stat. 
2635 


2633 
2635 

2640 
2640 
2647 
2647 
2647 
2620 
2636 


H.  Rep. 

96-1167 

579 


375,  583- 
584 


372,  584 

372-373, 
584 

389,  584 
585 


146-147, 
412,  585 

585 


H.  Con.  Rep. 

96-1479 

44,  130 
39 

41,  "30 

45,  129-130 

46,  130 
53,  133 
53 

53 

24,  142 
42 


Ambulatory  Siurgical  1863 
Centers 

Comprehensive  Outpatient  1864(a) 

Rehabilitation  Facility 

Services 


934(c)(1)  2639  391 
933(g)(1)         2637  586 


45 
42 


Ambulatory  Sxirgical  1864(a) 
Centers 

Comprehensive  Outpatient  1864(a) 

Rehabilitation  Facility 

Services 


934(c)(2)(A)  2639 
933(g)(2)  2637 


587 


45,  134-135 
42 


Ambulatory  Surgical 
Centers 

Decertification  of  Skilled 
Nursing  Facility 


Overpayments  and  Under- 
payments— Payment  for 
Physicians'  Services — 
Beneficiary  Dead 

Penalty— "Knowingly  and 
Willfull/* 

Penalty— "Knowingly  and 
Willfully" 


1864(a) 


1866(f) 
(new) 


1870(f) 


934(c)(2)(B)  2639 
916(a)  2623 


954(a) 


1877(b)(1)  917 
1877(b)(2)  917 


2647 

2625 
2625 


55-58,  97, 
148,  408- 
410,  587- 
588 

380,  589 


45,  134-135 


27-28,  140- 
141 


53,  131 


59  ,  98,  163,  30,  141 
604 

59,  98,  163,  30,  141 
411,  604 
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SUBJECT 

CoTort  Review  when  PRRB 
Lacks  Authority 

Providers'  Unintentional, 
Inadvertent,  or  Erroneous 
Actions 

Eixl  Stage  Renal  Disease 
(Technical  Amendment) 

Old  Stage  Renal  Disease 
(Technical  Amendment) 

End  Stage  Renal  Disease — 
Eqaipoaent 

End  Stage  Renal  Disease 

End  Stage  Renal  Disease — 
Report  to  Congress 

Hospital  Provider?  of 
Extended  Care  Services 


State  Plan  for  Medical 
Assistance 

State  Plan  for  Medical 
Assistance 

State  Plan  for  Medical 
Assistance 

State  Plan  For  Medical 
Assistance  (Technical 
Amendment) 

State  Plan  For  Medical 
Assistance  (Technical 
Amendment) 

State  Plan  For  Medical 
Assistance — Consistent 
Reimbursement  Systems 

State  Plan  For  Medical 
Assistance — Withholding 
Medicaid  Payments  to 
Recover  Medicare  Overpayments 

State  Plan  For  Medical 
Assistance— Payment  for 
Inappropriate  Inpatient 
Hospital  Service 

State  Plan  for  Medical 
As  s  is  t  ance— Withholding 
Medicaid  Payments  to 
Recover  Medicare  Over- 
payments 

State  Plan  For  Medical 
Assistance — Reijnbursanent — 
Skilled  Nursing  and 
Intermediate  Care  Facility 
Services 


SS  Act 
Section 

1878(f)(1) 


1879(e) 
(new) 

1881(e) 

1881(e)(1) 

1881(e)(1) 

1881(e)(2) 
1881(g) 


1833 
(new) 


1902(a)(l3)(B) 


1902(a)(l3)(C) 
(i) 

1902(a)(l3)(C) 
(ii) 

1902(a)(l3)(D) 


1902(a)(l3)(D) 
(i) 


1902(a)(l3)(D) 
(i) 

1902(a)(l3)(D) 
(i) 


1902(a)(l3)(D) 
(ii)  (new) 


P.  L. 

Section 

955 
956(a) 

957(a)(3) 

957(a)(1) 

957(a)(2) 

957(a)(4) 
957(b) 


965(b)(1) 
965(b)(2) 
965(b)(3) 
902(b)(1)(B) 

902(b)(1)(A) 

903(b) 

905(a) 


94 

Stat. 
2647 

2648 

2648 

2648 

2648 

2648 
2648 


H.  Rep. 

?6-ii67 


H.  Con.  Rep. 
96-1479 


904(a)(1)  2615 


2652 
2652 
2652 
2613 


1902(a)(l3)(E)  905(a) 


1902(a)(l3)(E)  962(a) 


2618 


394,  604-605  54,  136 
377-378,  605     54,  130 


606 
606 

391,  606 
606 

391,  606 


55 
54 

54,  135 
55 

55,  135 


60-63,  99-  19-20,  142- 

101,  164-165,  143 
413-415,  608 

117,  167  58 
117,  167  58 
117,  167  58 
  16 


2613   


16 


2615        73-74,  112,  18 
168,  423-424, 
611 

2618        167-168,  412-   21,  142 
413,  611 


902(b) (i)(C)  2613   


167-168, 
412-413, 
611 


2650   


16 


21,  142 


57,  154 
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SS  Act 
Section 


State  Plan  For  Medical 
Assistance 

State  Plan  For  Medical 
Assistance — ^Federal  Review 
of  Adequacy  of  State 
Determinations 

State  Plan  For  Medical 
Assistance — ^Entities  Required 
to  Make  Financial  Interest 
Disclosures 

State  Plan  For  Medical 
Assistance — Physician  or 
Practitioner  Convicted  of 
Medicare-or  Medicaid- 
Related  Crime 

State  Plan  For  Medical 
Assistance  (Technical 
Amendment) 

State  Plan  For  Medical 
Assistance  (Technical 
Amendment) 

State  Plan  For  Medical 
Assistance  (Technical 
Amendment) 

State  Plan  For  Medical 
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Public  Law  96-499 
96th  Congress 


An  Act 


To  provide  for  reconciliation  pursuant  to  section  3  of  the  First  Concurrent  Resolu- 
tion on  the  Budget  for  the  fiscal  year  1981. 


Dec.  5,  1980 


[H.R.  7765] 


Omnibus 
Reconciliation 
Act  of  1980. 


OF  PURPOSE 


SHORT  TITLE 


Section  101.  This  Act  may  be  cited  as  the  "Omnibus  Reconciliation 
Act  of  1980". 


PURPOSE 


Sec.  102.  It  is  the  purpose  of  this  Act  to  implement  the  recommen- 
dations which  were  made  by  specified  committees  of  the  House  of 
Representatives  and  the  Senate  pursuant  to  directions  contained  in 
section  3  of  the  First  Concurrent  Resolution  on  the  Budget  for  the 
fiscal  year  1981  (H.  Con.  Res.  307, 96th  Congress),  and  pursuant  to  the 
reconciliation  requirements  which  were  imposed  by  such  concurrent 
resolution  as  provided  in  section  310  of  the  Congressional  Budget  Act  3i  use  i33i. 


Sec.  201.  (a)  Notwithstanding  section  4  of  the  National  School  42  use  1753 
Lunch  Act,  for  the  fiscal  year  ending  September  30, 1981,  the  national 
average  payment  per  lunch  under  such  Act  for  such  fiscal  year,  after 
being  adjusted  under  section  11(a)  of  such  Act,  shall  be  reduced  by  2  y^  42  use  i759a. 
cents  for  any  school  food  authority  under  which  less  than  60  percent 
of  the  lunches  served  in  the  school  lunch  program  were  served  free  or 
at  reduced  price  during  the  second  preceding  school  year.  The 
amount  of  State  administrative  expense  funds  to  be  made  available  to 
the  States  by  the  Secretary  of  Agriculture  under  section  7  of  the  Child 
Nutrition  Act  of  1966  for  the  fiscal  year  ending  September  30,  1983,  42  use  1776. 
and  the  amount  of  State  revenues  appropriated  or  used  for  meeting 
the  requirements  under  section  7  of  the  National  School  Lunch  Act  42  use  i75b. 
for  the  school  year  ending  June  30, 1982,  shall  not  be  reduced  because 
of  a  reduction  in  the  amount  of  Federal  funds  expended  as  a  result  of 


of 1974. 


reduction  in  general  reimbursement 
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(15  U.S.C.  1409)  not  more  than  $53,800,000  is  authorized  to  be 
appropriated  in  fiscal  year  1981.". 

Sec.  512.  (a)  For  provisions  of  law  which  reduce  spending  for  fiscal 
year  1981  under  the  railroad  rehabilitation  and  improvement  financ- 
ing program  established  under  title  V  of  the  Railroad  Revitalization 
and  Regulatory  Reform  Act  of  1976  in  satisfaction  of  the  reconcili- 
ation requirements  imposed  by  sections  3(a)(3)  and  3(a)(13)  of  H.  Con. 
Res.  307  (96th  Congress),  see  the  Staggers  Rail  Act  of  1980  (Public 
Law  96-448). 

(b)  For  provisions  of  law  which  further  reduce  spending  for  fiscal 
year  1981  in  satisfaction  of  the  reconciliation  requirements  imposed 
by  sections  3(a)(3)  and  3(a)(13)  of  H.  Con.  Res.  307  (96th  Congress),  see 
the  Passenger  Railroad  Rebuilding  Act  of  1980  (Public  Law  96-254). 

TITLE  VI— AIRPORT  AND  AIRWAY 
IMPROVEMENT  ACT 

Sec.  601.  Notwithstanding  any  other  provision  of  law,  the  total 
amount  of  grants  which  the  Secretary  is  authorized  to  make  from  the 
Airport  and  Airway  Trust  Fund  for  airport  development  and  airport 
planning  and  for  grants  under  section  104(e)  of  the  Airport  Safety  and 
Noise  Abatement  Act  of  1979,  as  amended,  for  the  fiscal  year  ending 
September  30, 1981,  shall  not  exceed  $725,000,000. 

TITLE  VII— VETERANS'  PROGRAMS 


45  use  821. 


Ante,  p.  1895. 


Ante,  p.  399. 


Sec.  701.  For  provisions  of  law  which  reduce  spending  for  fiscal 
year  1981  in  veterans'  programs  in  satisfaction  of  the  reconciliation 
requirements  imposed  by  sections  3(a)(7)  and  3(a)(20)  of  H.  Con.  Res. 
307  (96th  Congress),  see  section  401  of  the  Veterans'  Administration 
Health-Care  Amendments  of  1980  (Public  Law  96-330),  section  504  of 
the  Veterans'  Disability  Compensation  and  Housing  Benefits  Amend- 
ments of  1980  (Public  Law  96-385),  and  sections  201,  202,  211,  212,  and 
8020)),  and  title  VI,  of  the  Veterans'  Rehabilitation  and  Education 
Amendments  of  1980  (Public  Law  96-466). 

TITLE  VIII— SMALL  BUSINESS  PROGRAMS 


Ante,  p.  1051. 

Ante,  p.  1534. 

Ante,  pp. 
2187-2190,  2217, 
2208. 


Sec.  801.  For  provisions  of  law  which  reduce  spending  for  fiscal 
1981  in  small  business  programs  in  satisfaction  of  the  reconciliation 
requirements  imposed  by  sections  3(a)(6)  and  3(a)(19)  of  H.  Con.  Res. 
307  (96th  Congress),  see  Public  Law  96-302  (the  Small  Business 
Development  Act  of  1980). 


Ante,  p.  833. 


TITLE  IX— MEDICARE  AND  MEDICAID 
RELATED  PROVISIONS 


Medicare  and 
Medicaid 
Amendments  of 
1980. 


SHORT  title;  table  of  contents  of  title 

Sec.  900.  This  title  may  be  cited  as  the  "Medicare  and  Medicaid 
Amendments  of  1980". 


42  use  1305 
note. 


TABLE  OF  CONTENTS  OF  TITLE 
Sec.  900.  Short  title;  table  of  contents  of  title. 
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Part  A— Provisions  Relating  to  Medicare  and  Medicaid 
Subpart  I— Provider  Reimbursement  Changes 
Sec.  901.  Nonprofit  hospital  philanthropy. 

Sec.  902.  Reimbursement  for  inappropriate  inpatient  hospital  services. 
Sec.  903.  Continued  use  of  demonstration  project  reimbursement  systems. 
Sec.  904.  Hospital  providers  of  long-term  care  services  ("swing-beds"). 
Sec.  905.  Withholding  of  Federal  share  of  payments  to  medicaid  providers  to  recovei 
medicare  overpayments. 

'  Subpart  II— Other  Administrative  Provisions 

Sec.  911.  Quality  assurance  programs  for  clinical  laboratories. 
Sec.  912.  Requirements  concerning  reporting  of  financial  interest. 
Sec.  913.  Exclusion  of  health  care  professionals  convicted  of  medicare-  or  medicaid 
related  crimes. 

Sec.  914.  Coordinated  audits  under  the  Social  Security  Act. 
Sec.  915.  Life  safety  code  requirements. 

Sec.  916.  Alternative  to  decertification  of  long-term  care  facilities  out  of  compliance 

with  conditions  of  participation;  look  behind  authority. 
Sec.  917.  Criminal  standards  for  certain  medicare-  and  medicaid-related  crimes. 
Sec.  918.  Reimbursement  of  clinical  laboratories. 

Sec.  919.  Study  of  need  for  dual  participation  of  skilled  nursing  facilities. 

Subpart  III — Provisions  Relating  to  Professional  Standards  Review  Organizations 

(PSRO's) 

Sec.  921.  Expanded  membership  of  professional  standards  review  organizations. 
Sec.  922.  Registered  nurse  and  dentist  membership  on  statewide  council  advisorj 
group. 

Sec.  923.  Nonphysician  membership  on  national  professional  standards  review 
council. 

Sec.  924.  Required  activities  of  professional  standards  review  organizations. 
Sec.  925.  Efficiency  in  delegated  review. 

Sec.  926.  Review  of  routine  hospital  admission  services  and  preoperative  hospita; 

stays  by  professional  standards  review  organizations. 
Sec.  927.  Consultation  by  professional  standards  review  organizations  with  health 

care  practitioners. 

Sec.  928.  Response  of  professional  standards  review  organizations  to  freedom  of  in 

formation  act  requests. 
Sec.  929.  Study  of  professional  standards  review  organizations  norms,  standards 

and  criteria. 

Part  B— Provisions  Relating  to  Medicare 
Subpart  I— Changes  in  Services  or  Benefits 

Sec.  930.  Home  health  services. 

Sec.  931.  Alcohol  detoxification  facility  services. 

Sec.  932.  Preadmission  diagnostic  testing. 

Sec.  933.  Comprehensive  outpatient  rehabilitation  facility  services. 

Sec.  934.  Outpatient  surgery. 

Sec.  935.  Outpatient  physical  therapy  services. 

Sec.  936.  Dentists'  services. 

Sec.  937.  Optometrists'  services. 

Sec.  938.  Antigens. 

Sec.  939.  Treatment  of  plantar  warts. 

Subpart  II — Administrative  Changes  and  Miscellaneous  Provisions 

Sec.  941.  Presumed  coverage  provisions. 
Sec.  942.  Payment  to  providers  of  services. 

Sec.  943.  Limitation  on  payments  to  radiologists  and  pathologists.  ' 
Sec.  944.  Physician  treatment  plan  for  speech  pathology. 
Sec.  945.  Reenroilment  and  open  enrollment  in  part  B. 
Sec.  946.  Determination  of  reasonable  charge. 

Sec.  947.  Shortened  part  B  termination  period  for  certain  individuals  whose  premi- 
ums medicaid  has  ceased  to  pay. 
Sec.  948.  Reimbursement  of  physicians'  services  in  teaching  hospitals. 
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Sec.  949.  FlexibUity  in  application  of  standards  to  rural  hospitals. 

Sec.  950.  Hospital  transfer  requirement  for  skilled  nursing  facility  coverage. 

Sec.  951.  Certification  and  utilization  review  by  podiatrists. 

Sec.  952.  Access  to  books  and  records  of  subcontractors. 

Sec.  953.  Medicare  liability  secondary  where  payment  can  be  made  under  liability 

or  no  fault  insurance. 
Sec.  954.  Payment  for  physicians'  services  where  beneficiary  has  died. 
Sec.  955.  Provider  reimbursement  review  board. 
Sec.  956.  Payment  where  beneficiary  not  at  fault. 
Sec.  957.  Technical  renal  disease  amendments. 
Sec.  958.  Studies  and  demonstration  projects. 
Sec.  959.  Temporary  delay  in  periodic  interim  payments. 

Part  C— Provisions  Relating  to  Medicaid 

Sec.  961.  Disputed  medicaid  claims. 

Sec.  962.  Reimbursement  rates  under  medicaid  for  skilled  nursing  and  intermediate 

care  facility  services. 
Sec.  963.  Extension  of  increased  funding  for  State  medicaid  fraud  control  units. 
Sec.  964.  Change  in  calendar  quarter  for  which  satisfactory  utilization  review  must 

be  shown  to  receive  waiver  of  medicaid  reduction. 
Sec.  965.  Reimbursement  under  medicaid  for  services  furnished  by  nurse-midwives. 
Sec.  966.  Demonstration  projects  relating  to  the  training  of  AFDC  recipients  as 

home  health  aides. 

Part  A— Provisions  Relating  to  Medicare  and  Medicaid 

Subpart  I— Provider  Reimbursement  Changes 
nonprofit  hospital  philanthropy 

Sec.  901.  (a)  Part  A  of  title  XI  of  the  Social  Security  Act  is  amended 
by  adding  at  the  end  thereof  the  following  new  section: 


NONPROFIT  hospital  PHILANTHROPY 

"Sec.  1134.  For  purposes  of  determining,  under  titles  V,  XVm,  and 
XIX  of  this  Act,  the  reasonable  costs  of  services  provided  by  nonprofit 
hospitals,  the  following  items  shall  not  be  deducted  from  the  operat- 
ing costs  of  such  hospitals: 

"(1)  A  grant,  gift,  or  endowment,  or  income  therefrom,  which  is 
to  or  for  such  a  hospital  and  which  has  not  been  designated  by 
the  donor  for  paying  any  specific  operating  costs. 

"(2)  A  grant  or  similar  payment  which  is  to  such  a  hospital, 
which  was  made  by  a  governmental  entity,  and  which  is  not 
available  under  the  terms  of  the  grant  or  payment  for  use  as 
operating  funds. 

*X3)  Those  types  of  donor  designated  grants  and  gifts  (including 
grants  and  similar  payments  which  are  made  by  a  governmental 
entity),  and  income  therefrom,  which  the  Secretary  determines, 
in  the  best  interests  of  needed  health  care,  should  be  encouraged. 

"(4)  The  proceeds  from  the  scale  or  mortgage  of  any  real  estate 
or  other  capital  asset  of  such  a  hospital,  which  real  estate  or  asset 
the  hospital  acquired  through  gift  or  grant,  if  such  proceeds  are 
not  available  for  use  as  operating  funds  under  the  terms  of  the 
gift  or  grant. 

Paragraph  (4)  shall  not  apply  to  the  recovery  of  the  appropriate  share 
of  depreciation  when  gains  or  losses  are  realized  from  the  disposal  of 
depreciable  assets.". 

(b)  The  amendment  made  by  subsection  (a)  shall  apply  to  grants, 
gifts,  and  endowments,  and  income  therefrom,  made  or  established 
after  the  date  of  the  enactment  of  this  Act. 


42  use  1320b-4. 
42  use  701, 
1395,  1396. 


42  use  1320b-4 
note. 
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REIMBURSEMENT  FOR  INAPPROPRIATE  INPATIENT  HOSPITAL  SERVICES 

42  use  1395X.  Sec.  902.  (a)(1)  Section  1861(v)(l)  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

'XG)(i)  In  any  case  in  which  a  hospital  provides  inpatient  services  to 
an  individual  that  would  constitute  post-hospital  extended  care 
services  if  provided  by  a  skilled  nursing  facility  and  a  Professional 
Standards  Review  Organization  (or,  in  the  absence  of  such  a  qualified 
organization,  an  organization  or  agency  with  review  responsibility  as 
42  use  1301.  is  otherwise  provided  for  under  part  A  of  title  XI)  determines  that 
inpatient  hospital  services  for  the  individual  are  not  medically 
necessary  but  post-hospital  extended  care  services  for  the  individual 
are  medically  necessary  and  such  extended  care  services  are  not 
otherwise  available  to  the  individual  (as  determined  in  accordance 
with  criteria  established  by  the  Secretary)  at  the  time  of  such 
determination,  payment  for  such  services  provided  to  the  individual 
shall  continue  to  be  made  under  this  title  at  the  payment  rate 
described  in  clause  (ii)  during  the  period  in  which — 

"(I)  such  post-hospital  extended  care  services  for  the  individual 
are  medically  necessary  and  not  otherwise  available  to  the 
individual  (as  so  determined), 

"(ID  inpatient  hospital  services  for  the  individual  are  not 
medically  necessary,  and 

''(HI)  the  individual  is  entitled  to  have  payment  made  for  post- 
hospital  extended  care  services  under  this  title, 
except  that  if  the  Secretary  determines  that  the  hospital  had  (during 
the  immediately  preceding  calendar  year)  an  average  daily  occu- 
pancy rate  of  80  percent  or  more,  such  payment  shall  be  made  (during 
such  period)  on  the  basis  of  the  reasonable  cost  of  inpatient  hospital 
services. 

"(ii)(I)  Except  as  provided  in  subclause  (II),  the  payment  rate 
referred  to  in  clause  (i)  is  a  rate  equal  to  the  estimated  adjusted  State- 
wide average  rate  per  patient-day  paid  for  services  provided  in  skilled 
42  use  1396.  nursing  facilities  under  the  State  plan  approved  under  title  XIX  for 
the  State  in  which  such  hospital  is  located,  or,  if  the  State  in  which 
the  hospital  is  located  does  not  have  a  State  plan  approved  under  title 
XIX,  the  estimated  adjusted  State-wide  average  allowable  costs  per 
patient-day  for  extended  care  services  under  this  title  in  that  State. 

"(II)  If  a  hospital  has  a  unit  which  is  a  skilled  nursing  facility,  the 
payment  rate  referred  to  in  clause  (i)  for  the  hospital  is  a  rate  equal  to 
the  lesser  of  the  rate  described  in  subclause  (I)  or  the  allowable  costs 
in  effect  under  this  title  for  extended  care  services  provided  to 
patients  of  such  unit. 

"(iii)  Any  day  on  which  an  individual  receives  inpatient  services  for 
which  payment  is  made  under  this  subparagraph  shall,  for  purposes 
of  this  Act  (other  than  this  subparagraph),  be  deemed  to  be  a  day  on 
which  the  individual  received  inpatient  hospital  services. 
Occupancy  rate.  "(iv)  For  the  purpose  of  determining  the  occupancy  rate  with 
respect  to  hospitals  under  clause  (i) — 

"(I)  public  hospitals  under  common  ownership  may  elect  (with 
the  approval  of  the  Secretary)  to  be  treated  as  a  single  hospital, 
and 

"(II)  beginning  two  years  after  the  date  this  subparagraph  is 
first  applied  with  respect  to  a  hospital,  the  Secretary,  to  the 
extent  feasible,  shall  not  treat  as  an  inpatient  an  individual  with 
respect  to  whom  payment  is  made  to  the  hospital  only  because  of 
42  use  1396a.  this  subparagraph  or  section  1902(h).". 
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(2)  For  amendment  to  section  1158(a)  of  the  Social  Security  Act 

relating  to  these  provisions,  see  section  931(h)  of  this  title.  Post,  p.  2633. 

(3)  Section  1158(d)  of  such  Act  is  amended  by  adding  at  the  end  the  42  use  I320c.7. 
following  new  sentence:  "In  the  case  of  disapproval  of  inpatient 

hospital  services  where  payment  for  inpatient  services  is  continued 
under  section  1861(v)(l)(G)  or  section  1902(h),  the  previous  sentence  ^nte,  p.  2612, 
shall  not  apply  with  respect  to  such  disapproval.". 
a>)(l)  Section  1902(a)(13)(D)  of  such  Act  is  amended—  42  use  i396a. 

(A)  by  inserting  ''(i)"  after  "(D)", 

(B)  by  striking  out  the  semicolon  and  inserting  in  lieu  thereof  a 
comma,  and 

(C)  by  inserting  at  the  end  thereof  the  following  new  clause: 
"(ii)  for  payment  of  the  reasonable  cost  of  inappropriate 

inpatient  services  (described  in  subsection  (h)(1))  for  which  pay-  W^a. 
ment  is  provided  only  because  of  subsection  (h)  at  the  rate  of 
pajnnent  for  such  services  provided  for  under  such  subsection, 
and". 

(2)  Section  1902  of  such  Act  is  further  amended  by  adding  at  the  end  42  use  I396a. 
the  following  new  subsection: 

"(h)(1)  In  any  case  in  which  a  hospital  provides  inpatient  services  to 
an  individual  that  would  constitute  skilled  nursing  facility  services  if 
provided  hy  a  skilled  nursing  facility  or  that  would  constitute 
intermediate  care  facility  services  if  provided  by  an  intermediate 
care  facility  and  a  Professional  Standards  Review  Organization  (or,  in 
the  absence  of  such  a  qualified  organization,  an  organization  or 
agency  with  review  responsibility  as  is  otherwise  provided  for  under 
part  A  of  title  XI)  determines  that  inpatient  hospital  services  for  the  42  use  1301. 
individual  are  not  medically  necessary  but  skilled  nursing  facility 
services  or  intermediate  care  facility  services,  respectively,  for  the 
individual  are  medically  necessary  and  such  type  of  facility  services 
are  not  otherwise  available  to  the  individual  (as  determined  in 
accordance  with  criteria  established  by  the  Secretary)  at  the  time  of 
such  determination,  paj^ent  for  inpatient  hospital  services  shall 
continue  to  be  made  under  the  State  plan  approved  under  this  title  at 
the  payment  rate  described  in  paragraph  (2)  for  such  type  of  services 
during  the  period  in  which— 

"(A)  such  skilled  nursing  facility  services  or  intermediate  care 
facility  services  (as  the  case  may  be)  for  the  individual  are 
medically  necessary  and  not  otherwise  available  to  the  individ- 
ual (as  so  determined), 

"(B)  inpatient  hospital  services  for  the  individual  are  not 
medically  necessary,  and 

"(C)  the  individual  is  entitled  to  receive  medical  assistance 
with  respect  to  such  facility  services  under  the  State  plan, 
except  that  if  the  Secretary  determines  that  the  hospital  had  (during 
the  immediately  preceding  calendar  year)  an  average  daily  occu- 
pancy rate  of  80  percent  or  more,  such  payment  shall  be  made  (during 
such  period)  on  the  same  basis  as  otherwise  used  under  the  State's 
plan  for  payments  for  providing  inpatient  hospital  services. 

"(2)(A)  Except  as  provided  in  subparagraph  (B),  the  payment  rate 
referred  to  in  paragraph  (1),  in  the  case  of  skilled  nursing  facility 
services  or  intermediate  care  facility  services,  is  the  estimated 
adjusted  State-wide  average  rate  per  patient-day  paid  for  such 
respective  type  of  services  provided  under  the  State  plan. 

'  (B)  If  a  hospital  has  a  unit  which  is  a  skilled  nursing  facility  or 
intermediate  care  facility,  the  payment  rate  referred  to  in  paragraph 
(1),  in  the  case  of  inpatient  services  which  constitute  skilled  nursing 
facility  services  or  intermediate  care  facility  services,  is  a  rate  equal 
to  the  lesser  of  the  rate  described  in  subparagraph  (A)  or  the 
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allowable  costs  in  effect  under  the  State  plan  for  such  type  of 
inpatient  services  provided  to  patients  of  such  unit. 

"(8)  Any  day  on  which  an  individual  receives  inpatient  services  for 
which  payment  is  made  under  this  subsection  shall,  for  purposes  of  i 
this  Act  (other  than  this  subsection),  be  deemed  to  be  a  day  on  which  i 
the  individual  received  inpatient  hospital  services. 

"(4)  For  the  purpose  of  determining  the  occupancy  rate  with 
respect  to  hospitals  under  paragraph  (2) — 

"(A)  public  hospitals  under  common  ownership  may  elect  (with 
the  approval  of  the  Secretary)  to  be  treated  as  a  single  hospital, 
and 

"(B)  beginning  two  years  after  the  date  this  subsection  is  first] 
applied  with  respect  to  a  hospital,  the  Secretary,  to  the  extent 
feasible,  shall  not  treat  as  an  inpatient  an  individual  with  respect  i 
to  whom  payment  is  made  to  the  hospital  only  because  of  this 
subsection  or  section  1861(v)(l)(G).". 
Effective  date.^        (c)  The  amendments  made  by  this  section  shall  become  effective  on  j 
note^^  i"^"0c-7  ^.^^^q  Qf  wrhich  final  regulations,  promulgated  by  the  Secretary  to  j 

^  implement  such  amendments,  are  first  issued;  and  those  regulations ; 

shall  be  issued  not  later  than  the  first  day  of  the  sixth  month 
following  the  month  in  which  this  Act  is  enacted. 


CONTINUED  USE  OF  DEMONSTRATION  PROJECT  REIMBURSEMENT  SYSTEMS 


•12  use  i;?i)r>b  -i 

and  note.  1395// 


12  use  i.S05f         Sec.  903.  (a)  Section  1814(b)  of  the  Social  Security  Act  is  amended—  j 

(1)  by  inserting  "except  as  provided  in  paragraph  (3),"  in 
paragraph  (1)  before  "the  lesser", 

(2)  by    i'iking  out  "or"  at  the  end  of  paragraph  (1), 

(3)  by  btriking  out  the  period  at  the  end  of  paragraph  (2)  and 
inserting  in  lieu  thereof  ";  or",  and 

(4)  by  adding  at  the  end  thereof  the  following  new  paragraph. 
"(3)  if  some  or  all  of  the  hospitals  in  a  State  have  beenj 

reimbursed  for  services  (for  which  payment  may  be  made  under  I 
this  part)  pursuant  to  a  reimbursement  system  approved  as  a 
demonstration  project  under  section  402  of  the  Social  Security 
I'il-fF  Amendments  of  1967  or  section  222  of  the  Social  Security 

'  '  Amendments  of  1972,  if  the  rate  of  increase  in  such  hospitals  in 

their  costs  per  hospital  inpatient  admission  of  individuals  enti- 
tled to  benefits  under  this  part  over  the  duration  of  such  project 
was  equal  to  or  less  than  such  rate  of  increase  for  admissions  of 
such  individuals  with  respect  to  all  hospitals  in  the  United  States  j 
during  such  period,  and  if  either  the  State  has  legislative] 
authority  to  operate  such  system  and  the  State  elects  to  have  i 
reimbursement  to  such  hospitals  made  in  accordance  with  this  ! 
paragraph  or  the  system  is  operated  through  a  voluntary  agree- 1 
ment  of  hospitals  and  such  hospitals  elect  to  have  reimburse-! 
ment  to  those  hospitals  made  in  accordance  with  this  paragraph,  j 
then  the  Secretary  may  provide  for  continuation  of  reimburse-! 
ment  to  such  hospitals  under  such  system  until  the  Secretary 
determines  that — 

"(A)  a  third-party  payor  reimburses  such  a  hospital  on  a 
basis  other  than  under  such  system,  or 

"(B)  the  rate  of  increase  for  the  previous  three-year  period 
in  such  hospitals  in  costs  per  hospital  inpatient  admission  of 
individuals  entitled  to  benefits  under  this  part  is  greater' 
than  such  rate  of  increase  for  admissions  of  such  individuals 
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with  respect  to  all  hospitals  in  the  United  States  for  such 
period. 

In  the  case  of  any  State  which  has  had  such  a  demonstration  project 
reimbursement  system  in  continuous  operation  since  July  1, 1977,  the 
Secretary  shall  provide  under  paragraph  (3)  for  continuation  of 
reimbursement  to  hospitals  in  the  State  under  such  system  until  the 
Secretary  determines  that  either  of  the  conditions  described  in 
subparagraph  (A)  or  (B)  of  such  paragraph  has  occurred.". 

(b)  Section  1902(a)(13)(D)(i)  of  such  Act,  as  amended  by  section  42  use  I396a 
902(b)(1)  of  this  title,  is  amended  by  inserting  after  "title  XVIII"  the 
following:  except  that  in  the  case  of  hospitals  reimbursed  for 
services  under  part  A  of  title  XVIII  in  accordance  with  section 
1814(b)(3),  the  plan  must  provide  for  payment  of  inpatient  hospital 
services  provided  in  such  hospitals  under  the  plan  in  accordance  with 
the  reimbursement  system  used  under  such  section". 

(c)  Notwithstanding  any  other  provision  of  law,  the  Secretary  of 
Health  and  Human  Services  (hereinafter  in  this  title  referred  to  as 
the  "Secretary")  may  not  provide  for  more  than  a  total  of  six 
Statewide  medicare  hospital  reimbursement  demonstration  projects 
under  the  authority  of  section  402  of  the  Social  Security  Amendments 
of  1967  or  of  section  222  of  the  Social  Security  Amendments  of  1972, 
including  any  such  projects  provided  for  before  the  date  of  the 
enactment  of  this  Act. 


42  use  1395. 
Ante,  p.  2614. 


42  use  1395b-l 
note. 


42  use  1395b-l 
and  note,  1395//. 


HOSPITAL  PROVIDERS  OF  LONG-TERM  CARE  SERVICES  (  SWING-BEDS  ) 

Sec.  904.  (a)(1)  Title  XVIII  of  the  Social  Security  Act  is  amended  by 
adding  after  section  1882  the  following  new  section: 


Post,  p.  2645,  42 
use  1395cc. 


HOSPITAL  PROVIDERS  OF  EXTENDED  CARE  SERVICES 

"Sec.  1883.  (a)(1)  Any  hospital  (other  than  a  hospital  which  has  in  42  use  1395  tt. 
effect  a  waiver  under  subparagraph  (A)  of  the  last  sentence  of  section 
1861(e))  which  has  an  agreement  under  section  1866  may  (subject  to 
subsection  (b))  enter  into  an  agreement  with  the  Secretary  under 
which  its  inpatient  hospital  facilities  may  be  used  for  the  furnishing 
of  services  of  the  type  which,  if  furnished  by  a  skilled  nursing  facility, 
would  constitute  extended  care  services. 

"(2)(A)  Notwithstanding  any  other  provision  of  this  title,  payment 
to  any  hospital  for  services  furnished  under  an  agreement  entered 
into  under  this  section  shall  be  based  upon  the  reasonable  cost  of  the 
services  as  determined  under  subparagraph  (B). 

"(B)(i)  The  reasonable  cost  of  the  services  consists  of  the  reasonable 
cost  of  routine  services  (determined  under  clause  (ii))  and  the  reason- 
able cost  of  ancillary  services  (determined  under  clause  (iii)). 

"(ii)  The  reasonable  cost  of  routine  services  furnished  during  any 
calendar  year  by  a  hospital  under  an  agreement  under  this  section  is 
equal  to  the  product  of— 

"(I)  the  number  of  patient-days  during  the  year  for  which  the 
services  were  furnished,  and 

"(II)  the  average  reasonable  cost  per  patient-day,  such  average 
reasonable  cost  per  patient-day  being  the  average  rate  per 
patient-day  paid  for  routine  services  during  the  previous  calen- 
dar year  under  the  State  plan  (of  the  State  in  which  the  hospital 
is  located)  under  title  XIX  to  skilled  nursing  facilities  located  in 
the  State  and  which  meet  the  requirements  specified  in  section 
1902(a)(28),  or,  in  the  case  of  a  hospital  located  in  a  State  which 
does  not  have  such  a  State  plan,  the  average  rate  per  patient-day 
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paid  for  routine  services  during  the  previous  calendar  year  under 
this  title  to  skilled  nursing  facilities  in  such  State, 
"(iii)  The  reasonable  cost  of  ancillary  services  shall  be  determined 
in  the  same  manner  as  the  reasonable  cost  of  ancillary  services 
provided  for  inpatient  hospital  services. 

*'(b)  The  Secretary  may  not  enter  into  an  agreement  under  this 
section  with  any  hospital  unless— 

"(1)  except  as  provided  under  subsection  (g),  the  hospital  is 
located  in  a  rural  area  and  has  less  than  50  beds,  and 

"(2)  the  hospital  has  been  granted  a  certificate  of  need  for  the 
provision  of  long-term  care  services  from  the  State  health  plan- 
ning and  development  agency  (designated  under  section  1521  of 
the  Public  Health  Service  Act)  for  the  State  in  which  the  hospital 
is  located. 

*'(c)  An  agreement  with  a  hospital  under  this  section  shall,  except 
as  otherwise  provided  under  regulations  of  the  Secretary,  be  of  the 
same  duration  and  subject  to  termination  on  the  same  conditions  as 
are  agreements  with  skilled  nursing  facilities  under  section  1866  and 
shall,  where  not  inconsistent  with  any  provision  of  this  section, 
impose  the  same  duties,  responsibilities,  conditions,  and  limitations, 
as  those  imposed  under  such  agreements  entered  into  under  section 
1866;  except  that  no  such  agreement  with  any  hospital  shall  be  in 
effect  for  any  period  during  which  the  hospital  does  not  have  in  effect 
an  agreement  under  section  1866,  or  during  which  there  is  in  effect 
for  the  hospital  a  waiver  under  subparagraph  (A)  of  the  last  sentence 
of  section  1861(e).  A  hospital  with  respect  to  which  an  agreement 
under  this  section  has  been  terminated  shall  not  be  eligible  to  enter 
into  a  new  agreement  until  a  two-year  period  has  elapsed  from  the 
termination  date. 

"(d)  Any  agreement  with  a  hospital  under  this  section  shall  provide 
that  payment  for  services  will  be  made  only  for  services  for  which 
payment  would  be  made  as  post-hospital  extended  care  services  if 
those  services  had  been  furnished  by  a  skilled  nursing  facility  under 
an  agreement  entered  into  under  section  1866;  and  any  individual 
who  is  furnished  services,  for  which  payment  may  be  made  under  an 
agreement  under  this  section,  shall,  for  purposes  of  this  title  (other 
than  this  section),  be  deemed  to  have  received  post-hospital  extended 
care  services  in  like  manner  and  to  the  same  extent  as  if  the  services 
furnished  to  him  had  been  post-hospital  extended  care  services 
furnished  by  a  skilled  nursing  facility  under  an  agreement  under 
section  1866. 

*'(e)  During  a  period  for  which  a  hospital  has  in  effect  an  agreement 
under  this  section,  in  order  to  allocate  routine  costs  between  hospital 
and  long-term  care  services  for  purposes  of  determining  payment  for 
inpatient  hospital  services,  the  total  reimbursement  due  for  routine 
services  from  all  classes  of  long-term  care  patients  (including  title 
XVIII,  title  XIX,  and  private  pay  patients)  shall  be  subtracted  from 
the  hospital's  total  routine  costs  before  calculations  are  made  to 
determine  title  XVIII  reimbursement  for  routine  hospital  services. 

**(f)  A  hospital  which  enters  into  an  agreement  with  the  Secretary 
under  this  section  shall  be  required  to  meet  those  conditions  applica- 
ble to  skilled  nursing  facilities  relating  to  discharge  planning  and  the 
social  services  function  (and  staffing  requirements  to  satisfy  it)  which 
are  promulgated  by  the  Secretary  under  section  1861(j)(15).  Services 
furnished  by  such  a  hospital  which  would  otherwise  constitute  post- 
hospital  extended  care  services  if  furnished  by  a  skilled  nursing 
facility  shall  be  subject  to  the  same  requirements  applicable  to  such 
services  when  furnished  by  a  skilled  nursing  facility  except  for  those 
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requirements  the  Secretary  determines  are  inappropriate  in  the  case 
of  these  services  being  furnished  by  a  hospital  under  this  section. 

"(g)  The  Secretary  may  enter  into  an  agreement  under  this  section 
on  a  demonstration  basis  with  any  hospital  which  does  not  meet  the 
requirement  of  subsection  (b)(1),  if  the  hospital  otherwise  meets  the 
requirements  of  this  section.". 

(b)  Title  XIX  of  such  Act  is  amended  by  adding  after  section  1912 
the  following  new  section: 

"hospital  providers  of  skilled  nursing  and  intermediate  care 

services 

"Sec.  1913.  (a)  Notwithstanding  any  other  provision  of  this  title, 
payment  may  be  made,  in  accordance  with  this  section,  under  a  State 
plan  approved  under  this  title  for  skilled  nursing  facility  services  and 
intermediate  care  facility  services  furnished  by  a  hospital  which  has 
in  effect  an  agreement  under  section  1883. 

"(b)(1)  Payment  to  any  such  hospital,  for  any  skilled  nursing  or 
intermediate  care  facility  services  furnished  pursuant  to  subsection 
(a),  shall  be  at  a  rate  equal  to  the  average  rate  per  patient-day  paid  for 
routine  services  during  the  previous  calendar  year  under  the  State 
plan  to  skilled  nursing  and  intermediate  care  facilities,  respectively, 
located  in  the  State  in  which  the  hospital  is  located.  The  reasonable 
cost  of  ancillary  services  shall  be  determined  in  the  same  manner  as 
the  reasonable  cost  of  ancillary  services  provided  for  inpatient 
hospital  services. 

"(2)  With  respect  to  any  period  for  which  a  hospital  ha&  an 
agreement  under  section  1883,  in  order  to  allocate  routine  costs 
between  hospital  and  long-term  care  services,  the  total  reimburse- 
ment for  routine  services  due  from  all  classes  of  long-term  care 
patients  (including  title  XVIII,  title  XIX,  and  private  pay  patients) 
shall  be  subtracted  from  the  hospital  total  routine  costs  before 
calculations  are  made  to  determine  reimbursement  for  routine  hos- 
pital services  under  the  State  plan.". 

(c)  Within  three  years  after  the  date  of  the  enactment  of  this  Act, 
the  Secretary  of  Health  and  Human  Services  shall  submit  to  the 
Congress  a  report  evaluating  the  programs  established  by  the  amend- 
ments made  by  this  section  and  shall  include  in  such  report  an 
analysis  of— 

(1)  the  extent  and  effect  of  the  agreements  under  such  pro- 
grams on  availability  and  effective  and  economical  provision  of 
long-term  care  services, 

(2)  whether  such  programs  should  be  continued, 

(3)  the  results  of  any  demonstration  projects  conducted  under 
such  programs,  and 

(4)  whether  eligibility  to  participate  in  such  programs  should 
be  extended  to  other  hospitals,  regardless  of  bed  size  or 
geographic  location,  where  there  is  a  shortage  of  long-term  care 
beds. 

(d)  The  amendments  made  by  this  section  shall  become  effective  on 
the  date  on  which  final  regulations,  promulgated  by  the  Secretary  to 
implement  such  amendments,  are  first  issued;  and  those  regulations 
shall  be  issued  not  later  than  the  first  day  of  the  sixth  month 
following  the  month  in  which  this  Act  is  enacted. 
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WITHHOLDING  OF  FEDERAL  SHARE  OF  PAYMENTS  TO  MEDICAID  PROVIDERS 
TO  RECOVER  MEDICARE  OVERPAYMENTS 

Sec.  905.  (a)  Subparagraphs  (D)(i)  and  (E)  of  section  1902(a)(13)  of 
the  Social  Security  Act  are  each  amended  by  inserting  "(except  where 
the  State  agency  is  subject  to  an  order  under  section  1914)"  after 
"payment". 

Ot>)  Section  1903(a)(1)  of  such  Act  is  amended  by  striking  out 
"subject  to  subsections  (g)  and  (h)"  and  inserting  in  lieu  thereof 
"subject  to  subsections  (g),  (h),  and  (j)". 

(c)  (1)  Section  1903(j)  of  such  Act  is  amended  to  read  a  follows: 
"(j)  Notwithstanding  the  preceding  provisions  of  this  section,  the 

amount  determined  under  subsection  (a)(1)  for  any  State  for  any 
quarter  shall  be  adjusted  in  accordance  with  section  1914.". 

(2)  Section  1903(n)  of  such  Act  is  amended  by  striking  out  "or  is 
subject  to  a  suspension  of  payment  order  issued  under  subsection  (j)". 

(d)  Title  XIX  of  such  Act  is  amended  by  adding  after  section  1913 
(added  by  section  904(b)  of  this  title)  the  following  new  section: 
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procedures. 


WITHHOLDING  OF  FEDERAL  SHARE  OF  PAYMENTS  FOR  CERTAIN 
MEDICARE  PROVIDERS 

"Sec  1914.  (a)  The  Secretary  may  adjust,  in  accordance  with  this 
section,  the  Federal  matching  payment  to  a  State  with  respect  to 
expenditures  for  medical  assistance  for  care  or  services  furnished  in 
any  quarter  by— 

"(1)  an  institution  (A)  which  has  or  previously  had  in  effect  an 
agreement  with  the  Secretary  under  section  1866;  and  (B)(i)  from 
which  the  Secretary  has  been  unable  to  recover  overpayments 
made  under  title  XVIII,  or  (ii)  from  which  the  Secretary  has  been 
unable  to  collect  the  information  necessary  to  enable  him  to 
determine  the  amount  (if  any)  of  the  overpayments  made  to  such 
institution  under  title  XVIII;  and 

"(2)  any  person  (A)  who  (i)  has  previously  accepted  payment  on 
the  basis  of  an  assignment  under  section  1842(b)(3)(B)(ii),  and  (ii) 
during  the  annual  period  immediately  preceding  such  quarter 
submitted  no  claims  for  payment  under  title  XVIII,  or  submitted 
claims  for  payment  under  title  XVIII  which  aggregated  less  than 
the  amount  of  overpayments  made  to  him,  and  (BXi)  from  whom 
the  Secretary  has  been  unable  to  recover  overpayments  received 
in  violation  of  the  terms  of  such  assignment,  or  (ii)  from  whom 
the  Secretary  has  been  unable  to  collect  the  information  neces- 
sary to  enable  him  to  determine  the  amount  (if  any)  of  the 
overpayments  made  to  such  person  under  title  XVIII. 
"Ob)  The  Secretary  may  (subject  to  the  remaining  provisions  of  this 
section)  reduce  payment  to  a  State  under  this  title  for  any  quarter  by 
an  amount  equal  to  the  lesser  of  the  Federal  matching  share  of 
payments  to  any  institution  or  person  specified  in  subsection  (a),  or 
the  total  overpayments  to  such  institution  or  person  under  title 
XVIII,  and  may  require  the  State  to  reduce  its  payment  to  such 
institution  or  person  by  such  amount. 

"(c)  The  Secretary  shall  not  make  any  adjustment  in  the  payment 
to  a  State,  nor  require  any  adjustment  in  the  payment  to  an 
institution  or  person,  pursuant  to  subsection  (b)  until  after  he  has 
provided  adequate  notice  (which  shall  be  not  less  than  60  days)  to  the 
State  agency  and  the  institution  or  person. 

"(d)  The  Secretary  shall  by  regulation  provide  procedures  for 
implementation  of  this  section,  which  procedures  shall  (1)  determine 
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the  amount  of  the  Federal  payment  to  which  the  institution  or  person 
would  otherwise  be  entitled  under  this  section  which  shall  be  treated 
as  a  setoff  against  overpayments  under  title  XVIII,  and  (2)  assure  the 
restoration  to  the  institution  or  person  of  amounts  withheld  under 
this  section  which  are  ultimately  determined  to  be  in  excess  of 
overpayments  under  title  XVUI  and  to  which  the  institution  or 
person  would  otherwise  be  entitled  under  this  title. 

"(e)  The  Secretary  shall  restore  to  the  trust  funds  established  under 
sections  1817  and  1841,  as  appropriate,  amounts  recovered  under  this 
section  as  setoffs  against  overpayments  under  title  XVIII. 

"(f)  Notwithstanding  any  other  provision  of  this  title,  an  institution 
or  person  shall  not  be  entitled  to  recover  from  any  State  any  amount 
in  payment  for  medical  care  and  services  under  this  title  which  is 
withheld  by  the  State  agency  pursuant  to  an  order  by  the  Secretary 
under  subsection  (b).". 

Subpart  EE— Other  Administrative  Provisions 

QUALITY  ASSURANCE  PROGRAMS  FOR  CLINICAL  LABORATORIES 

Sec.  911.  Section  1123(a)  of  the  Social  Security  Act  is  amended  by  42  use  i320a-2. 
striking  out  "1977"  and  inserting  in  lieu  thereof  "1981". 


REQUIREMENTS  CONCERNING  REPORTING  OF  FINANCIAL  INTEREST 

Sec.  912.  (a)  Section  1124(a)(3)(A)(ii)  of  the  Social  Security  Act  is  42  use  i320a-3. 
amended  to  read  as  follows: 

"(ii)  is  the  owner  of  a  whole  or  part  interest  in  any  mortgage, 
deed  of  trust,  note,  or  other  obligation  secured  (in  whole  or  in 
part)  by  the  entity  or  any  of  the  property  or  assets  thereof,  which 
whole  or  part  interest  is  equal  to  or  exceeds  $25,000  or  5  per 
centum  of  the  total  property  and  assets  of  the  entity;  or", 
(b)  Section  1902(a)(35)  of  such  Act  is  amended  to  read  as  follows:  42  use  i396a. 
"(35)  provide  that  any  disclosing  entity  (as  defined  in  section 
1124(a)(2))  receiving  payments  under  such  plan  complies  with  the  42  use  i320a-3. 
requirements  of  section  1124;". 

EXCLUSION  OF  HEALTH  CARE  PROFESSIONALS  CONVICTED  OF  MEDICARE- 
OR  MEDICAID-RELATED  CRIMES 

Sec.  913.  (a)  Part  A  of  title  XI  of  the  Social  Security  Act  is  amended 
by  inserting  after  section  1127  the  following  new  section: 


EXCLUSION  OF  CERTAIN  INDIVIDUALS  CONVICTED  OF  MEDICARE-  OR 
MEDICAID-RELATED  CRIMES 

"Sec.  1 128.  (a)  Whenever  the  Secretary  determines  that  a  physician  42  use  i320a-^ 
or  other  individual  has  been  convicted  (on  or  after  October  25, 1977, 
or  within  such  period  prior  to  that  date  as  the  Secretary  shall  specify 
in  regulations)  of  a  criminal  offense  related  to  such  individual's 
participation  in  the  delivery  of  medical  care  or  services  under  title 
XVm,  XIX,  or  XX,  the  Secretary— 

"(1)  shall  bar  from  participation  in  the  program  under  title 
XVUI,  for  such  period  as  he  may  deem  appropriate,  each  such 
individual  otherwise  eligible  to  participate  in  such  program; 

"(2)(A)  shall  promptly  notify  each  appropriate  State  agency 
administering  or  supervising  the  administration  of  a  State  plan  Notice, 
approved  under  title  XIX  or  title  XX,  of  the  fact  and  circum- 
stances of  such  determination,  and  (except  as  provided  in  subpar- 
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agraph  (B))  require  each  such  agency  to  bar  such  individual  from 
participation  in  such  plan  for  such  period  as  he  shall  specify, 
which  in  the  case  of  an  individual  specified  in  paragraph  (1)  shall 
be  the  period  established  pursuant  to  paragraph  (1); 

'XB)  may  waive  the  requirement  under  subparagraph  (A)  to 
bar  an  ind.ividual  from  participation  in  a  State  plan  under  title 
XIX  or  title  XX,  where  he  receives  and  approves  a  request  for 
such  a  waiver  with  respect  to  that  individual  from  the  State 
agency  administering  or  supervising  the  adm.inistration  of  such 
plan;  and 

*X3)  shall  promptly  notify  the  appropriate  State  or  local  agency 
or  authority  having  responsibility  for  the  licensing  or  certifica- 
tion of  such  individual  of  the  fact  and  circumstances  of  such 
determination,  request  that  appropriate  investigations  be  made 
and  sanctions  invoked  in  accordance  with  applicable  State  law 
and  policy,  and  request  that  such  State  or  local  agency  or 
authority  keep  the  Secretary  and  the  Inspector  General  of  the 
Department  of  Health  and  Human  Services  fully  and  currently 
informed  with  respect  to  any  actions  taken  in  response  to  such 
request. 

"(b)  A  determination  made  by  the  Secretary  under  this  section 
shall  be  effective  at  such  time  and  upon  such  reasonable  notice  to  the 
public  and  to  the  person  furnishing  the  services  involved  as  may  be 
specified  in  regulations.  Such  determination  shall  be  effective  with 
respect  to  services  furnished  to  an  individual  on  or  after  the  effective 
date  of  such  determination  (except  that  in  the  case  of  inpatient 
hospital  services,  post-hospital  extended  care  services,  and  home 
health  services  furnished  under  title  XVIII,  such  determination  shall 
be  effective  in  the  manner  provided  in  paragraphs  (3)  and  (4)  of 
section  1866Cd)  with  respect  to  terminations  of  agreements),  and  shall 
remain  in  effect  until  the  Secretary  finds  and  gives  reasonable  notice 
to  the  public  that  the  basis  for  such  determination  has  been  removed 
and  that  there  is  reasonable  assurance  that  it  will  not  recur. 

"(c)  Any  person  who  is  the  subject  of  an  adverse  determination  ! 
made  by  the  Secretary  under  subsection  (a)  shall  be  entitled  to 
reasonable  notice  and  opportunity  for  a  hearing  thereon  by  the 
Secretary  to  the  same  extent  as  is  provided  in  section  205(b),  and  to 
judicial  review  of  the  Secretary's  final  decision  after  such  hearing  as 
is  provided  in  section  205(g). " .  i 

Ob)  Section  1862(e)  of  such  Act  is  amended  to  read  as  follows:'! 

"(e)  No  payment  may  be  made  under  this  title  with  respect  to  any 
item  or  service  furnished  by  a  physician  or  other  individual  during 
the  period  when  he  is  barred  pursuant  to  section  1128  from  participa- ; 
tion  in  the  program  under  this  title. ' ' .  ' 

(c)  Section  1902(a)(39)  of  such  Act  is  amended  to  read  as  follows: 

"(39)  provide  that  the  State  agency  shall  bar  any  specified 
individual  from  participation  in  the  program  under  the  State 
plan  for  the  period  specified  by  the  Secretary,  when  required  by 
him  to  do  so  pursuant  to  section  1128,  and  provide  that  no 
payment  may  be  made  under  the  plan  with  respect  to  any  item  or 
service  furnished  by  such  individual  during  such  period;". 

(d)  Section  1902(g)  of  such  Act  is  repealed. 

(e)  Section  2003(dXl)  of  such  Act  is  amended —  ' 

(1)  by  striking  out  "and"  at  the  end  of  subparagraph  (I),^ 

(2)  by  striking  out  the  period  at  the  end  of  subparagraph  (J)  and 
inserting  in  lieu  thereof  ";  and",  and 

(3)  by  inserting  after  subparagraph  (J)  the  following  new 
subparagraph: 
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"(K)  provides  that  the  State  will  bar  any  specified  individual 
from  participation  in  the  program  for  the  period  specified  by  the 
Secretary  when  required  by  him  to  do  so  pursuant  to  section 
1128,  and  provides  that  no  payment  may  be  made  under  the  ^nte,  p.  2619. 
program  with  respect  to  any  item  or  service  furnished  by  such 
individual  during  such  period.". 


COORDINATED  AUDITS  UNDER  THE  SOCIAL  SECURITY  ACT 

Sec.  914.  (a)  Title  XI  of  the  Social  Security  Act  is  amended  by 
inserting  after  section  1128  (added  by  section  913(a)  of  this  title  the 
following  new  section: 

"coordinated  AUDITS 

"Sec.  1129.  (a)  If  an  entity  provides  services  reimbursable  on  a  cost- 
related  basis  under  title  V  or  XIX,  as  well  as  services  reimbursable  on 
such  a  basis  under  title  XVIII,  the  Secretary  shall  require,  as  a 
condition  for  payment  to  any  State  under  title  V  or  XIX  with  respect 
to  administrative  costs  incurred  in  the  performance  of  audits  of  the 
books,  accounts,  and  records  of  that  entity,  that  these  audits  be 
coordinated  through  common  audit  procedures  with  audits  per- 
formed with  respect  to  the  entity  for  purposes  of  title  XVIII.  The 
Secretary  shall  specify  by  regulation  such  methods  as  he  finds 
feasible  and  equitable  for  the  apportionment  of  the  cost  of  coordinat- 
ed audits  between  the  program  established  under  title  V  or  XIX  and 
the  program  established  under  title  XVIII.  Where  the  Secretary  finds 
that  a  State  has  declined  to  participate  in  such  a  common  audit  with 
respect  to  title  V  or  XIX,  he  shall  reduce  the  payments  otherwise  due 
such  State  under  such  title  by  an  amount  which  he  estimates  to  be  in 
excess  of  the  amount  that  would  have  been  apportioned  to  the  State 
under  the  title  (for  the  expenses  of  the  Sate  incurred  in  the  common 
audit)  if  it  had  participated  in  the  common  audit. 

"(b)(1)  In  the  case  of  entities  which  have  audits  coordinated  under 
subsection  (a),  the  Secretary  shall  establish  one  or  more  projects  to 
demonstrate  the  feasibility  of  creating  a  single  coordinated  appeal 
hearing  to  adjudicate  those  administrative  cost  items  which  are 
determined  under  such  a  coordinated  audit  and  which  such  entities 
dispute  and  appeal. 

"(2)  In  the  case  of  a  demonstration  project  under  this  subsection, 
the  Secretary  may  waive  such  requirements  of  title  V,  XVIII,  or  XIX 
as  would  prevent  carrying  out  the  project  or  would  require  duplica- 
tive activity  or  otherwise  create  unnecessary  administrative  burdens 
in  carrying  out  the  project. 

"(3)  The  Secretary  shall  report  to  Congress  not  later  than  Decem- 
ber 31, 1982,  with  respect  to  demonstration  projects  conducted  under 
this  subsection,  including  the  reaction  of  the  entities  involved  and 
estimates  of  any  savings  effected  through  reduction  of  duplication  of 
appeal  hearings,  and  shall  include  in  such  report  recommendations 
for  such  legislation  as  the  Secretary  deems  appropriate  to  insure  the 
maximum  feasible  coordination  of  such  appeal  hearings. 

"(4)  The  Secretary  shall  also  provide  for  the  review  of  the  feasibility 
of  establishing  a  single  coordinated  process  for  the  collection  of 
overpayments  established  in  a  coordinated  audit  under  subsection  (a). 
The  Secretary  shall  report  to  Congress  not  later  than  December  31, 
1981,  on  such  review  and  on  such  recommendations  for  changes  in 
legislation  as  the  Secretary  deems  appropriate.". 

(b)(1)  Section  1902(a)  of  such  Act  is  amended— 
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(A)  by  striking  out  **and"  at  the  end  of  paragraph  (40); 

(B)  by  striking  out  the  period  at  the  end  of  paragraph  (41)  and 
inserting  in  Ueu  thereof    and";  and 

(C)  by  inserting  after  paragraph  (41)  the  following  new 
paragraph: 

"(42)  provide  (A)  that  the  records  of  any  entity  participating  in 
the  plan  and  providing  services  reimbursable  on  a  cost-related 
basis  will  be  audited  as  the  Secretary  determines  to  be  necessary 
to  insure  that  proper  payments  are  made  under  the  plan,  (B)  that 
such  audits,  for  such  entities  also  providing  services  under  title 
XVIII,  will  be  coordinated  and  conducted  jointly  (to  such  extent 
and  in  such  manner  as  the  Secretary  shall  prescribe)  with  audits 
conducted  for  purposes  of  such  part,  and  (C)  for  payment  of  such 
proportion  of  costs  of  each  such  common  audit  as  is  determined 
under  methods  specified  by  the  Secretary  under  section  1129(a).". 
(2)(A)  The  amendments  made  by  paragraph  (1)  shall  (except  as 
provided  under  subparagraph  (B))  apply  to  medical  assistance  pro- 
vided, under  a  State  plan  approved  under  title  XIX  of  the  Social 
Security  Act,  on  and  after  the  first  day  of  the  first  calendar  quarter 
beginning  more  than  30  days  after  the  date  of  the  enactment  of  this 
Act. 

(B)  In  the  case  of  a  State  plan  for  medical  assistance  under  title  XIX 
of  the  Social  Security  Act  which  the  Secretary  determines  requires 
State  legislation  in  order  for  the  plan  to  meet  the  additional  require- 
ments imposed  by  the  amendments  made  by  paragraph  (1),  the  State 
plan  shall  not  be  regarded  as  failing  to  comply  with  the  requirements 
of  such  title  solely  on  the  basis  of  its  failure  to  meet  these  additional 
requirements  before  the  first  day  of  the  first  calendar  quarter 
beginning  after  the  close  of  the  first  regular  session  of  the  State 
legislature  that  begins  after  the  date  of  the  enactment  of  this  Act. 

(c)  (1)  Section  505(a)  of  such  Act  is  amended — 

(A)  by  striking  out  **and"  at  the  end  of  paragraph  (14); 

(B)  by  striking  out  the  period  at  the  end  of  paragraph  (15)  and 
inserting  in  lieu  thereof  ";  and";  and 

(C)  by  inserting  after  paragraph  (15)  the  following  new 
paragraph: 

"(16)  provides  (A)  that  the  records  of  any  entity  participating  in 
the  plan  and  providing  services  reimbursable  on  a  cost-related 
basis  will  be  audited  as  the  Secretary  determines  to  be  necessary 
to  insure  that  proper  payments  are  made  under  the  plan,  (B)  that 
such  audits,  for  entities  also  providing  services  under  title  XVIII, 
will  be  coordinated  and  conducted  jointly  (to  such  extent  and  in 
such  manner  as  the  Secretary  shall  prescribe)  with  audits  con- 
ducted for  purposes  of  such  part,  and  (C)  for  payment  of  such 
proportion  of  costs  of  each  such  common  audit  as  is  determined 
under  methods  specified  by  the  Secretary  under  section  1129(a).". 
(2)  The  amendments  made  by  paragraph  (1)  shall  apply  to  services 
provided,  under  a  State  plan  approved  under  title  V  of  the  Social 
Security  Act,  on  and  after  the  first  day  of  the  first  calendar  quarter 
beginning  more  than  30  days  after  the  date  of  the  enactment  of  this 
Act. 

(d)  The  Secretary  shall  report  to  the  Congress,  not  later  than 
December  31,  1981,  on  actions  the  Secretary  has  taken  (1)  to  coordi- 
nate the  conduct  of  institutional  audits  and  inspections  which  are 
required  under  the  programs  funded  under  title  V,  XVIII,  or  XIX  of 
the  Social  Security  Act,  and  (2)  to  coordinate  such  audits  and 
inspections  with  those  conducted  by  other  cost  payers,  and  he  shall 
include  in  such  report  recommendations  for  such  legislation  as  he 
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deems  appropriate  to  assure  the  maximum  feasible  coordination  of 
such  institutional  audits  and  inspections. 

LIFE  SAFETY  CODE  REQUIREMENTS 

Sec.  915.  (a)  Section  18610')(13)  of  the  Social  Security  Act  is  42  use  I395x 
amended  by  striking  out  "the  Life  Safety  Code  of  the  National  Fire 
Protection  Association  (23d  edition,  1973)"  and  inserting  in  lieu 
thereof  "such  edition  (as  is  specified  by  the  Secretary  in  regulations) 
of  the  Life  Safety  Code  of  the  National  Fire  Protection  Association". 

(b)  Any  institution  (or  part  of  an  institution)  which  complied  with 
the  requirements  of  section  1861(j)(13)  of  the  Social  Security  Act  on 
the  day  before  the  date  of  the  enactment  of  this  Act  shall,  so  long  as 
such  compliance  is  maintained  (either  by  meeting  the  applicable 
provisions  of  the  Life  Safety  Code  (21st  edition,  1967,  or  23d  edition, 
1973),  with  or  without  waivers  of  specific  provisions,  or  by  meeting 
the  applicable  provisions  of  a  fire  and  safety  code  imposed  by  State 
law  as  provided  for  in  such  section  1861(j)(13)),  be  considered  (for 
purposes  of  titles  XVIII  or  XIX  of  such  Act)  to  be  in  compliance  with 
the  requirements  of  such  section  1861(j)(13),  as  it  is  amended  by 
subsection  (a)  of  this  section. 
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ALTERNATIVE  TO  DECERTIFICATION  OF  LONG-TERM  CARE  FACILITIES  OUT 
OF  COMPLIANCE  WITH  CONDITIONS  OF  PARTICIPATION;  LOOK  BEHIND 
AUTHORITY 

Sec.  916.  (a)  Section  1866  of  the  Social  Security  Act  is  amended  by  42  use  i395cc. 
adding  at  the  end  thereof  the  following  new  subsection: 

"(f)(1)  Where  the  Secretary  determines  that  a  skilled  nursing 
facility  which  has  filed  an  agreement  pursuant  to  subsection  (a)(1)  or 
which  has  been  certified  for  participation  in  a  plan  approved  under 
title  XIX  no  longer  substantially  meets  the  provisions  of  section  42  use  1396. 
186 l(j),  and  further  determines  that  the  facility's  deficiencies—  42  use  I395x. 
"(A)  immediately  jeopardize  the  health  and  safety  of  its 
patients,  the  Secretary  shall  provide  for  the  termination  of  the 
agreement  or  of  the  certification  of  the  facility  and  shall  provide, 
or 

"(B)  do  not  immediately  jeopardize  the  health  and  safety  of  its 
patients,  the  Secretary  may,  in  lieu  of  terminating  the  agree- 
ment or  certification  of  the  facility,  provide 
that  no  payment  shall  be  made  under  this  title  (and  order  a  State 
agency  established  or  designated  pursuant  to  section  1902(a)(5)  of  this 
Act  to  administer  or  supervise  the  administration  of  the  State  plan 
under  title  XIX  of  this  Act  to  deny  payment  under  such  title  XIX) 
with  respect  to  any  individual  admitted  to  such  facility  after  a  date 
specified  by  him. 

"(2)  The  Secretary  shall  not  make  such  a  decision  with  respect  to  a 
facility  until  such  facility  has  had  a  reasonable  opportunity,  follow- 
ing the  initial  determination  that  it  no  longer  substantially  meets  the 
provisions  of  section  1861(j),  to  correct  its  deficiencies,  and,  following 
this  period,  has  been  given  reasonable  notice  and  opportunity  for  a 
hearing. 

"(3)  The  Secretary's  decision  to  deny  payment  may  be  made  Notice, 
effective  only  after  such  notice  to  the  public  and  to  the  facility  as  may 
be  prescribed  in  regulations,  and  its  effectiveness  shall  terminate  (A) 
when  the  Secretary  finds  that  the  facility  is  in  substantial  compliance 
(or  is  making  good  faith  efforts  to  achieve  substantial  compliance) 
with  the  provisions  of  section  1861(j),  or  (B)  in  the  case  described  in 


42  use  1396a. 


Notice  and 
hearing. 
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paragraph  (1)(B),  with  the  end  of  the  eleventh  month  following  the 
month  such  decision  is  made  effective,  whichever  occurs  first.  If  a 
facility  to  which  clause  (B)  of  the  previous  sentence  applies  still  fails 

42  use  1395x.  to  substantially  meet  the  provisions  of  section  1861(j)  on  the  date 
specified  in  such  clause,  the  Secretary  shall  terminate  such  facility's 
agreement  or  provide  for  termination  of  such  facility's  certification, 
notwithstanding  the  provisions  of  paragraph  (2)  of  subsection  (b), 
effective  with  the  first  day  of  the  first  month  following  the  month 
specified  in  such  clause.". 

42  use  1396a.  (b)(1)(A)  Section  1902  of  such  Act  is  amended  by  adding  after 
subsection  (h)  (added  by  section  902(b)(2)  of  this  title)  the  following 
new  subsection: 

*Xi)(l)  In  addition  to  any  other  authority  under  State  law,  where  a 
State  determines  that  a  skilled  nursing  facility  or  intermediate  care 
facility  which  is  certified  for  participation  under  its  plan  no  longer 
42  use  I396d.      substantially  meets  the  provisions  of  section  1861(j)  or  section  1905(c), 
respectively,  and  further  determines  that  the  facility's  deficiencies — 
"(A)  immediately  jeopardize  the  health  and  safety  of  its 
patients,  the  State  shall  provide  for  the  termination  of  the 
facility's  certification  for  participation  under  the  plan  and  may 
provide,  or 

"(B)  do  not  immediately  jeopardize  the  health  and  safety  of  its 
patients,  the  State  may,  in  lieu  of  providing  for  terminating  the 
facility's  certification  for  participation  under  the  plan,  provide 
that  no  payment  will  be  made  under  the  State  plan  with  respect  to 
any  individual  admitted  to  such  facility  after  a  date  specified  by  the 
State. 

Notice  and  '*(2)  The  State  shall  not  make  such  a  decision  with  respect  to  a 

hearing.  facility  until  the  facility  has  had  a  reasonable  opportunity,  following 

the  initial  determination  that  it  no  longer  substantially  meets  the 
provisions  of  section  1861(j)  or  section  1905(c)  (as  the  case  may  be),  to 
correct  its  deficiencies,  and,  following  this  period,  has  been  given 
reasonable  notice  and  opportunity  for  a  hearing. 

"(3)  The  State's  decision  to  deny  payment  may  be  made  effective 
only  after  such  notice  to  the  public  and  to  the  facility  as  may  be 
provided  for  by  the  State,  and  its  effectiveness  shall  terminate  (A) 
when  the  State  finds  that  the  facility  is  in  substantial  compliance  (or 
is  making  good  faith  efforts  to  achieve  substantial  compliance)  with 
the  provisions  of  section  1861(j)  or  section  1905(c)  (as  the  case  may  be), 
or  (B)  in  the  case  described  in  paragraph  (1)(B),  with  the  end  of  the 
eleventh  month  following  the  month  such  decision  is  made  effective, 
whichever  occurs  first.  If  a  facility  to  which  clause  (B)  of  the  previous 
sentence  applies  still  fails  to  substantially  meet  the  provisions  of  the 
respective  section  on  the  date  specified  in  such  clause,  the  State  shall 
terminate  such  facility's  certification  for  participation  under  the 
plan  effective  with  the  first  day  of  the  first  month  following  the 
.  month  specified  in  such  clause.". 

(B)  Such  section  is  further  amended  by  inserting  before  the  semi- 
colon at  the  end  of  subsection  (a)(33)(B)  the  following:  except  that,  if 
the  Secretary  has  cause  to  question  the  adequacy  of  such  determina- 
tions, the  Secretary  is  authorized  to  validate  State  determinations 
and,  on  that  basis,  make  independent  and  binding  determinations 
concerning  the  extent  to  which  individual  institutions  and  agencies 
meet  the  requirements  for  participation". 
42  use  1396i.  (2)  Section  1910  of  such  Act  is  amended  by  adding  at  the  end  thereof 

the  following  new  subsection: 

"(c)(1)  The  Secretary  may  cancel  approval  of  any  skilled  nursing  or 
intermediate  care  facility  at  any  time  if  he  finds  on  the  basis  of  a 
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determination  made  by  him  as  provided  in  section  1902(a)(33)(B)  that  42  use  I396a 
a  facility  fails  to  meet  the  requirements  contained  in  section 
1902(a)(28)  or  section  1905(c),  or  if  he  finds  grounds  for  termination  of 
his  agreement  with  the  facility  pursuant  to  section  18860b).  In  that 
event  the  Secretary  shall  notify  the  State  agency  and  the  skilled 
nursing  facility  or  intermediate  care  facility  that  approval  of  eligibil- 
ity of  the  facility  to  participate  in  the  programs  established  by  this 
title  and  title  XVIII  shall  be  terminated  at  a  time  specified  by  the 
Secretary.  The  approval  of  eligibility  of  any  such  facility  to  partici- 
pate in  such  programs  may  not  be  reinstated  unless  the  Secretary 
finds  that  the  reason  for  termination  has  been  removed  and  there  is 
reasonable  assurance  that  it  will  not  recur. 

*\2)  Any  skilled  nursing  facility  or  intermediate  care  facility  which 
is  dissatisfied  with  a  determination  by  the  Secretary  that  it  no  longer 
qualifies  as  a  skilled  nursing  facility  or  intermediate  care  facility  for 
purposes  of  this  title,  shall  be  entitled  to  a  hearing  by  the  Secretary  to 
the  same  extent  as  is  provided  in  section  20503)  and  to  judicial  review 
of  the  Secretary's  final  decision  after  such  hearing  as  is  provided  in 
section  205(g).  Any  agreement  between  such  facility  and  the  State 
agency  shall  remain  in  effect  until  the  period  for  filing  a  request  for  a 
hearing  has  expired  or,  if  a  request  has  been  filed,  until  a  decision  has 
been  made  by  the  Secretary;  except  that  the  agreement  shall  not  be 
extended  if  the  Secretary  makes  a  written  determination,  specifying 
the  reasons  therefor,  that  the  continuation  of  provider  status  consti- 
tutes an  immediate  and  serious  threat  to  the  health  and  safety  of 
patients,  and  the  Secretary  certifies  that  the  facility  has  been  notified 
of  its  deficiencies  and  has  failed  to  correct  them.". 


42  use  1396d. 
42  use  1395CC. 


42  use  1395. 


Hearing  and 
judicial  review. 


42  use  405. 


CRIMINAL  STANDARDS  FOR  CERTAIN  MEDICARE-  AND  MEDICAID-RELATED 

CRIMES 

Sec.  917.  Paragraphs  (1)  and  (2)  of  section  18770?)  of  the  Social 
Security  Act  and  of  section  19090b)  of  such  Act  are  each  amended  by 
inserting  "knowingly  and  willfully"  after  "Whoever". 


42  use  1395nn, 
1396h. 


REIMBURSEMENT  OF  CLINICAL  LABORATORIES 

Sec.  918.  (a)(1)  Section  1842  of  the  Social  Security  Act  is  amended  by 
inserting  at  the  end  the  following  new  subsection: 

"(h)  If  a  physician's  bill  or  request  for  payment  for  a  physician's 
services  includes  a  charge  to  a  patient  for  a  laboratory  test  for  which 
payment  may  be  made  under  this  part,  the  amount  payable  with 
respect  to  the  test  shall  be  determined  as  follows: 

"(1)  If  the  bill  or  request  for  payment  indicates  that  the 
physician  who  submitted  the  bill  or  for  whose  services  the 
request  for  payment  was  made  personally  performed  or  super- 
vised the  performance  of  the  test  or  that  another  physician  with 
whom  the  physician  shares  his  practice  personally  performed  or 
supervised  the  test,  the  payment  shall  be  the  reasonable  charge 
for  the  test  (less  the  applicable  deductible  and  coinsurance 
amounts). 

"(2)  If  the  bill  or  request  for  payment  indicates  that  the  test 
was  performed  by  a  laboratory,  identifies  the  laboratory,  and 
indicates  the  amount  the  laboratory  charged  the  physician  who 
submitted  the  bill  or  for  whose  services  the  request  for  payment 
was  made,  payment  for  the  test  shall  be  the  lower  of— 

"(A)  the  laboratory's  reasonable  charge  to  individuals 
enrolled  under  this  part  for  the  test,  or 
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note. 

42  use  1801. 
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42  use  1395/. 


42  use  1396a. 


42  use  1396a 
note. 


"(B)  the  amount  the  laboratory  charged  the  physician  for 
the  test, 

plus  a  nominal  fee  (where  the  physician  bills  for  such  a  service)  to 
cover  the  physician's  costs  in  collecting  and  handling  the  sample 
on  which  the  test  was  performed  (less  the  applicable  deductible 
and  coinsurance  amounts). 

''(3)  If  the  bill  or  request  for  payment  (A)  does  not  indicate  who 
performed  the  test,  or  (B)  indicates  that  the  test  was  performed 
by  a  laboratory  bu4:  does  not  identify  the  laboratory  or  include 
the  amount  charged  by  the  laboratory,  payment  shall  be  the 
lowest  charged  at  which  the  carrier  estimates  the  test  could  have 
been  secured  by  a  physician  from  a  laboratory  serving  the 
locality  (less  the  applicable  deductible  and  coinsurance 
amounts).". 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to  bills 
submitted  and  requests  for  payment  made  on  or  after  such  date  (not 
later  than  April  1,  1981)  as  the  Secretary  of  Health  and  Human 
Services  prescribes  by  a  notice  published  in  the  Federal  Register. 

(3)  Not  later  than  24  months  after  the  effective  date  specified  in 
paragraph  (2),  the  Secretary  shall  report  to  the  Congress— 

(A)  the  proportion  of  bills  and  requests  for  payment  submitted 
(during  the  18-month  period  beginning  on  such  effective  date) 
under  title  XVIII  of  the  Social  Security  Act  for  laboratory  tests 
which  did  not  identify  who  performed  the  tests, 

(B)  the  proportion  of  bills  and  requests  for  payment  submitted 
during  such  period  for  laboratory  tests  with  respect  to  which  the 
amount  paid  under  such  title  was  less  than  the  amount  that 
would  otherwise  have  been  payable  in  the  absence  of  section 
1842(h)  of  such  Act, 

(C)  with  respect  to  requests  for  payment  described  in 
subparagraph  (B)  which  were  submitted  by  patients,  the  average 
additional  cost  per  laboratory  test  to  patients  resulting  from 
reductions  in  payment  that  would  otherwise  have  been  made  for 
such  tests  in  the  absence  of  such  section  1842(h),  and 

(D)  with  respect  to  bills  described  in  subparagraph  (B)  which 
were  submitted  by  physicians,  the  average  reduction  in  payment 
per  laboratory  test  to  physicians  resulting  from  the  application 
of  such  section  1842(h). 

(4)  Section  1833(a)(1)(D)  of  the  Social  Security  Act  is  amended  by 
striking  out  "subsection  (g)"  and  inserting  in  lieu  thereof  "subsection 
(h)". 

(b)(1)  Section  1902(a)  of  the  Social  Security  Act  (as  amended  by 
section  914(b)(1)  of  this  Act)  is  further  amended — 

(A)  by  striking  out  "and"  at  the  end  of  paragraph  (41); 

(B)  by  striking  out  the  period  at  the  end  of  paragraph  (42)  and 
inserting  in  lieu  thereof  ";  and";  and 

(C)  by  adding  after  paragraph  (42)  the  following  new  para- 
graph: 

"(43)  if  the  State  plan  makes  provision  for  payment  to  a 
physician  for  laboratory  services  the  performance  of  which  such 
physician  (or  any  other  physician  with  whom  he  shares  his 
practice)  did  not  personally  perform  or  supervise,  include  provi- 
sion to  insure  that  payment  under  the  State  plan  for  such 
laboratory  services  not  exceed  the  payment  authorized  for  such 
services  by  section  1842(h).". 
(2)(A)  The  amendments  made  by  paragraph  (1)  shall  (except  as 
otherwise  provided  in  subparagraph  (B))  apply  to  medical  assistance 
provided,  under  a  State  plan  approved  under  title  XIX  of  the  Social 
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Security  Act,  on  and  after  the  first  day  of  the  first  calendar  quarter  42  use  1396. 
that  begins  more  than  six  months  after  the  date  of  the  enactment  of 
this  Act. 

(B)  In  the  case  of  a  State  plan  for  medical  assistance  under  title  XIX 
of  the  Social  Security  Act  which  the  Secretary  of  Health  and  Human 
Services  determines  requires  State  legislation  in  order  for  the  plan  to 
meet  the  additional  requirements  imposed  by  the  amendments  made 
by  paragraph  (1),  the  State  plan  shall  not  be  regarded  as  failing  to 
comply  with  the  requirements  of  such  title  solely  on  the  basis  of  its 
failure  to  meet  these  additional  requirements  before  the  first  day  of 
the  first  calendar  quarter  beginning  after  the  close  of  the  first  regular 
session  of  the  State  legislature  that  begins  after  the  date  of  the 
enactment  of  this  Act. 

STUDY  OF  NEED  FOR  DUAL  PARTICIPATION  OF  SKILLED  NURSING 

FACILITIES 


42  use  1395b-l 
note. 


42  use  1395. 

42  use  1396. 
eontents. 


Sec.  919.  (a)(1)  The  Secretary  of  Health  and  Human  Services  shall 
conduct  a  study  of  the  availability  and  need  for  skilled  nursing 
facility  services  covered  under  part  A  of  title  XVIII  of  the  Social 
Security  Act  and  under  State  plans  approved  under  title  XIX  of  such 
Act. 

(2)  Such  study  shall  include— 

(A)  an  investigation  of  the  desirability  and  feasibility  of  impos- 
ing a  requirement  that  skilled  nursing  facilities  (i)  which  furnish 
services  to  patients  covered  under  State  plans  approved  under 
title  XIX  of  the  Social  Security  Act  also  furnish  such  services  to 
patients  covered  under  part  A  of  title  XVIII  of  such  Act,  and  (ii) 
which  furnish  services  to  patients  covered  under  such  title  XVIII 
also  furnish  such  services  to  patients  covered  under  such  State 
plans, 

(B)  an  evaluation  of  the  impact  of  existing  laws  and  regulations 
on  skilled  nursing  facilities  and  individuals  covered  under  such 
State  plans  and  under  part  A  of  such  title  XVIII,  and  an 
evaluation  of  the  extent  to  which  existing  laws  and  regulations 
encourage  skilled  nursing  facilities  to  accept  only  title  XVIII 
beneficiaries  or  title  XIX  recipients,  and 

(C)  an  investigation  of  possible  changes  in  regulations  and 
legislation  which  would  result  in  encouraging  a  greater  availabil- 
ity of  skilled  nursing  facility  services. 

(3)  In  developing  such  study,  the  Secretary  shall  consult  with  eonsultation 
professional  organizations,  health  experts,  private  insurers,  nursing 

home  providers,  and  consumers  of  skilled  nursing  facility  services. 

(b)  Within  one  year  after  the  date  of  the  enactment  of  this  Act,  the 
Secretary  shall  complete  such  study  and  shall  submit  to  the  Congress 
a  full  and  complete  report  thereon,  together  with  recommendations 
with  respect  to  the  matters  covered  by  such  study  (including  any 
recommendations  for  administrative  or  legislative  changes). 

Subpart  III— Provisions  Relating  to  Professional  Standards  Review 
Organizations  (PSROs) 


Report  to 
eongress. 


EXPANDED  MEMBERSHIP  OF  PROFESSIONAL  STANDARDS  REVIEW 
ORGANIZATIONS 

Sec.  921.  Section  1152(b)(1)(A)  of  the  Social  Security  Act  is  42  use  i320c-i. 
amended — 
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(1)  by  inserting  "and,  if  the  organization  so  elects,  of  other 
health  care  practitioners  engaged  in  the  practice  of  their  profes- 
sions in  such  area  who  hold  independent  hospital  admitting 
privileges,"  after  the  comma  at  the  end  of  clause  (ii);  and 

(2)  by  inserting  "(except  as  otherwise  provided  under  section 
1155(c))"  after  "does  not"  in  clause  (vi). 


42  use 
1320C-11. 


Effective  date. 
42  use  1320C-11 
note. 


42  use 

1320C-12. 


42  use  1395x. 


42  use 

1320C-22. 

42  use  1320C-4, 

1320C-12. 

42  use  1320C-12 

note. 


REGISTERED  NURSE  AND  DENTIST  MEMBERSHIP  ON  STATEWIDE  COUNCIL 

ADVISORY  GROUP 

Sec.  922,  (a)  Section  1162(e)(1)  of  the  Social  Security  Act  is  amended 
by  inserting  "(including  at  least  one  registered  professional  nurse 
and  at  least  one  doctor  of  dental  surgerj'  or  of  dental  medicine)"  after 
'  'representatives" . 

(b)  The  amendment  made  by  this  section  shall  become  effective  180 
days  after  the  date  of  the  enactment  of  this  Act. 

NONPHYSICIAN  MEMBERSHIP  ON  NATIONAL  PROFESSIONAL  STANDARDS 

REVIEW  COUNCIL 

Sec.  923.  (a)  Section  1163(a)(1)  of  the  Social  Security  Act  is  amended 
by  inserting  "one  doctor  of  dental  surgery  or  of  dental  medicine,  one 
registered  professional  nurse,  and  one  other  health  practitioner 
(otner  than  a  physician  as  defined  in  section  1861(r)(l)),"  after 
"physicians,". 

Ob)  Section  1163(a)(2)  of  such  Act  is  amended  by  striking  out  "four 
members"  and  inserting  in  lieu  thereof  "five  members". 

(c)  Section  1163(a)(3)  of  such  Act  is  amended  by  inserting  "physi- 
cian" before  "members". 

(d)  Section  11630t>)  of  such  Act  is  amended  by  striking  out  "Mem- 
bers" and  inserting  in  lieu  thereof  "Physician  members". 

(e)  Section  1173  of  such  Act  is  amended  by  striking  out  "(except 
sections  1155(c)  and  1163)"  and  inserting  in  lieu  thereof  "(except 
section  1155(c))". 

(D  The  amendments  made  by  this  section  shall  become  effective  180 
days  after  the  date  of  the  enactment  of  this  Act. 


REQUIRED  ACTIVITIES  OF  PROFESSIONAL  STANDARDS  REVIEW 
ORGANIZATIONS 

42  use  1320C-3.       Sec.  924.  (a)(1)  Subsection  (b)  of  section  1154  of  the  Social  Security 
Act  is  amended — 

(A)  by  striking  out  "in  addition  to  review  of  health  care 
services  provided  by  or  in  institutions,  only  such  of  the  duties  and 
functions  required  under  this  part  of  Professional  Standards 
Review  Organization  as  he  determines  such  organization  to  be 
capable  of  performing"  in  the  first  sentence  and  inserting  in  lieu 
thereof  "in  addition  to  review  of  health  care  services  (other  than 
ancillary,  ambulatory  care,  and  long-term  care  services)  provided 
by  or  in  hospitals  and  to  review  of  alcohol  detoxification  facility 
services,  only  such  of  the  duties  and  functions  as  he  requires  the 
organization  to  perform  under  subsection  (f)(2)  or  subsection  (f)(4) 
and  which  the  organization  is  capable  of  performing";  and 

(B)  by  striking  out  "only  if  the  Secretary  finds  that  it  is 
substantially  carrying  out  in  a  satisfaccory  manner,  the  activities 
and  functions  required  of  Professional  Standards  Review  Organi- 
zations under  this  part  with  respect  to  the  review  of  health  care 
services  provided  by  or  in  institutions  (including  ancillary  serv- 
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ices)  and,  in  addition,  review  of  such  other  health  care  services  as 
the  Secretary  may  require"  in  the  second  sentence  and  inserting 
in  Heu  thereof  "only  if  the  Secretary  finds  that  it  is  substantially 
carrying  out  in  a  satisfactory  manner  the  activities  and  functions 
required  of  that  Professional  Standards  Review  Organization 
under  this  part". 

(2)  Subsection  (c)  of  such  section  is  amended  by  inserting  "of  that 
organization"  after  "required  under  this  part". 

(3)  Such  section  if  further  amended  by  adding  at  the  end  the 
following  new  subsection: 

"(D(l)  The  Secretary  shall  establish  a  program  (hereinafter  in  this   Review  program 
subsection  referred  to  as  the  'program')  for  the  evaluation  of  the  cost- 
effectiveness  of  review  of  particular  health  care  services  by  Profes- 
sional Standards  Review  Organizations. 

"(2)  In  order  to  demonstrate  the  cost-effectiveness  of  requiring 
review  of  particular  health  care  services  before  such  review  is 
generally  required,  the  program  shall  be  designed  in  a  manner  so 
that  the  Secretary  will  require  particular  Professional  Standards 
Review  Organizations,  chosen  by  a  statistically  valid  method  that 
will  permit  a  valid  evaluation  of  the  cost-effectiveness  of  such  review, 
to  review  particular  health  care  services. 

"(3)  The  program  shall  provide  for  the  evaluation  of  cost-effective- 
ness of  the  review  of  particular  health  care  services  under  the 
program,  particularly  in  comparison  with  areas  in  which  such  review 
was  not  required  or  performed. 

"(4)  Based  upon  such  evaluation,  or  upon  an  evaluation  of  compara- 
ble statistical  validity,  and  a  finding  that  review  of  particular  health 
care  services  is  cost-effective  or  yields  other  significant  benefits,  the 
Secretary  shall  specify  such  particular  health  care  services  which 
Professional  Standards  Review  Organizations  (either  generally  or 
under  such  conditions  and  circumstances  as  the  Secretary  may 
specify)  have  the  duty  and  function  of  reviewing  under  this  part. 

"(5)  For  purposes  of  this  subsection,  the  term  'particular  health 
care  services'  does  not  include  health  care  services  (other  than 
ancillary,  ambulatory  care,  and  long-term  care  services)  provided  by 
or  in  hospitals  or  alcohol  detoxification  facility  services.". 

(b)  Section  1155(a)  of  such  Act  is  amended— 

(1)  by  striking  out  "at  the  earliest  date  practicable"  in  para- 
graph (1)  and  inserting  in  lieu  thereof  "to  the  extent  and  at  the 
time  specified  by  the  Secretary  under  section  1154(f)"; 

(2)  by  inserting  ",  consistent  with  section  1154(f),"  in  paragraph 
(7)(A)  after  "only";  and 

(3)  by  inserting  "(consistent  with  section  1154(f))"  in  paragraph 
(7)(B)  after  "to  the  extent". 

(c)  Subsection  (g)  of  section  1155  of  such  Act  is  repealed. 

(d)  Section  1155  of  such  Act  is  amended  by  adding  at  the  end  thereof 
the  following  new  subsection: 

"(h)  If  the  Secretary  has  designated  an  organization  (other  than 
under  section  1154)  as  a  Professional  Standards  Review  Organization, 
but  that  organization  has  not  assumed  responsibility  for  the  review  of 
particular  activities  in  its  area  included  in  subsection  (a)(1),  the 
Secretary  may  designate  another  qualified  Professional  Standards 
Review  Organization  (in  reasonable  proximity  to  the  providers  and 
practitioners  whose  services  are  to  be  reviewed)  to  assume  the 
responsibility  for  the  review  of  some  or  all  of  those  particular 
activities.". 


"Particular 
health  care 
services." 


42  use  1320C-4. 


Ante,  p.  2628. 


Repeal. 

42  use  1320C-4. 
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EFFICIENCY  IN  DELEGATED  REVIEW 

42  use  1320C-4.  Sec.  925.  Section  1155(e)  of  the  Social  Security  Act  is  amended  by 
striking  out  "effectively  and  in  timely  fashion"  and  inserting  in  lieu 
thereof  "effectively,  efficiently,  and  in  timely  fashion". 

review  of  routine  hospital  admission  services  and  preoperative 
hospital  stays  by  professional  standards  review  organiza- 
TIONS 

42  use  1320C-4.  Sec.  926.  Section  1155(a)(2)  of  the  Social  Security  Act  is  amended  to 
read  as  follows: 

"(2)  Each  Professional  Standards  Review  Organization  shall  have 
the  authority  to  determine,  in  advance,  in  the  case  of— 

"(A)  any  elective  admission  to  a  hospital  or  other  health  care 
facility  (including  admissions  occurring  on  weekends),  and 

"(B)  any  routine  diagnostic  services  furnished  in  connection 
with  such  an  admission, 
whether  such  service,  if  provided,  or  if  provided  by  a  particular 
health  care  practitioner  or  by  a  particular  hospital  or  other  health 
care  facility,  organization,  or  agency,  would  meet  the  criteria  speci- 
fied in  subparagraphs  (A)  and  (C)  of  paragraph  (1).  Each  such 
Organization  may  be  directed  by  the  Secretary  to  excercise  such 
Ante,  p.  2628.  authority  where  the  Secretary  finds  (consistent  with  section  1154(f)) 
that  such  determinations  can  be  made  on  a  timely  basis  by  the 
Organization  and  appropriate  procedures  will  be  applied  to  assure 
prompt  notification  of  such  determinations  to  providers,  physicians, 
practitioners,  and  persons  on  whose  behalf  payment  may  be  made 
under  this  Act  for  services  and  items.". 


42  use  1320C-4. 


42  use  1395x. 


42  use 

1320C-11. 


Effective  date. 
42  use  1320C-4 
note. 


42  use  1320C-15 
note. 

42  use  1320c. 


CONSULTATION  BY  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 
WITH  HEALTH  CARE  PRACTITIONERS 

Sec.  927.  (a)  Section  1155(a)  of  the  Social  Security  Act  is  amended 
by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(8)  Each  Professional  Standards  Review  Organization  shall  con- 
sult (with  such  frequency  and  in  such  manner  as  may  be  prescribed 
by  the  Secretary)  with  representatives  of  health  care  practitioners 
(other  than  physicians  described  in  section  1861(r)(l))  and  of  institu- 
tional and  noninstitutional  providers  of  health  care  services,  in 
relation  to  the  Professional  Standards  Review  Organization's  respon- 
sibility for  the  review  under  paragraph  (1)  of  the  professional  activi- 
ties of  such  practitioners  and  providers.". 

(b)  Section  1162(e)  of  such  Act  is  amended  by  striking  out  the  first 
parenthetical  material  in  paragraph  (1)  and  the  parenthetical  mate- 
rial in  paragraph  (2). 

(c)  The  amendments  made  by  this  section  shall  become  effective  180 
days  after  the  date  of  the  enactment  of  this  Act. 

response  of  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS  TO 
FREEDOM  OF  INFORMATION  ACT  REQUESTS 

Sec.  928.  No  Professional  Standards  Review  Organization  desig- 
nated (conditionally  or  otherwise)  under  part  B  of  title  XI  of  the 
Social  Security  Act  shall  be  required  to  make  available  any  records 
pursuant  to  a  request  made  under  section  552  of  title  5,  United  States 
Code,  until  the  later  of  (1)  one  year  after  the  date  of  entry  of  a  final 
court  order  requiring  that  such  records  be  made  available,  or  (2)  the 
last  date  of  the  Congress  during  which  the  court  order  was  entered. 
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STUDY  OF  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS  NORMS, 
STANDARDS,  AND  CRITERIA 

Sec.  929.  The  Secretary  of  Health  and  Human  Services  shall,  in 
consultation  with  the  National  Professional  Standards  Review  Coun- 
cil, conduct  a  nationwide  study  of  the  differences  in  medical  criteria 
and  length-of-stay  norms  utilized  by  Professional  Standards  Review 
Organizations  in  the  various  regions  of  the  country.  The  study  shall 
include  an  assessment  of  the  rationale  that  contributes  to  these 
regional  differences.  The  Secretary  shall  report  the  findings  and 
conclusions  made  with  respect  to  the  study  to  the  Congress  within 
one  year  after  the  date  of  the  enactment  of  this  Act. 

Part  B— Provisions  Relating  to  Medicare 

Subpart  I— Changes  in  Services  or  Benefits 


42  use  1320c 
note. 


Report  to 
Congress. 


HOME  HEALTH  SERVICES 

Sec.  930.  (a)  Section  1811  of  the  Social  Security  Act  is  amended  by 
striking  out  "and  related  post-hospital  services"  and  inserting  in  lieu 
thereof",  related  post-hospital,  and  home  health  services". 

(b)  Section  1812(a)(3)  of  such  Act  is  amended  to  read  as  follows: 

"(3)  home  health  services.". 

(c)  Section  1812(d)  of  such  Act  is  repealed. 

(d)  Section  1812(e)  of  such  Act  is  amended — 

(1)  by  striking  out  "(b),  (c),  and  (d)"  and  inserting  in  lieu  thereof 
"(b)  and  (c)";  and 

(2)  by  striking  out  "post-hospital  extended  care  services,  and 
post-hospital  home  health  services"  and  inserting  in  lieu  thereof 
"and  post-hospital  extended  care  services". 

(e)  Sections  1814(a)  and  1835(a)  of  such  Act  are  amended  by  adding 
the  following  new  sentence  at  the  end  of  each  such  section:  "With 
respect  to  the  physician  certification  required  by  paragraph  (2)  for 
home  health  services  furnished  to  any  individual  by  a  home  health 
agency  (other  than  an  agency  which  is  a  governmental  entity)  and 
with  respect  to  the  establishment  and  review  of  a  plan  for  such 
services,  the  Secretary  shall  prescribe  regulations  which  shall 
become  effective  no  later  than  July  1,  1981,  and  which  prohibit  a 
physician  who  has  a  significant  ownership  interest  in,  or  a  significant 
financial  or  contractural  relationship  with,  such  home  health  agency 
from  performing  such  certification  and  from  establishing  or  review- 
ing such  plan.". 

if)  Section  1814(a)(2)(D)  of  such  Act  is  amended— 

(1)  by  striking  out  "post-hospital  home  health  services"  and 
inserting  in  lieu  thereof  "home  health  ser/ices"; 

(2)  by  inserting  ",  occupational,"  after  "or  physical";  and 

(3)  by  striking  out  ",  for  any  of  the  conditions"  and  all  that 
follows  through  "extended  care  services". 

(g)  Section  1832(a)(2)(A)  of  such  Act  is  amended  by  striking  out  "for 
up  to  100  visits  during  a  calendar  year". 

(h)  Section  1833(b)  of  such  Act  is  amended— 

(1)  by  striking  out  "and"  at  the  end  of  clause  (1)  in  the  first 
sentence;  and 

(2)  by  inserting  before  the  period  at  the  end  of  the  first  sentence 
the  following:  ",  (3)  such  deductible  shall  not  apply  with  respect 
to  home  health  services". 

(i)  Section  1834  of  such  Act  is  repealed. 


42  use  1395c. 

42  use  1395d. 
Repeal. 


Regulations. 
42  use  1395f, 
1395n. 


42  use  1395f. 


42  use  1395k. 
42  use  1395/. 
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42  use  1395m. 


42  use  1395x. 


Repeal. 


42  use  1395h. 


42  use  1395x. 


Reasonable 
costs, 

determination. 


(j)  Section  1835(a)(2)(A)  of  such  Act  is  amended  by  inserting 
occupational/'  after  "or  physical", 
(k)  Section  1861(e)  of  such  Act  is  amended— 

(1)  by  striking  out  ''subsections  (i)  and  (n)"  in  the  material 
preceding  paragraph  (1)  and  inserting  in  lieu  thereof  "subsection 
(i)",  and 

(2)  by  striking  out  "subsections  (i)  and  (n)"  in  the  third  sentence 
and  inserting  in  lieu  thereof  "subsection  (i)". 

(1)  Section  1861(m)(4)  of  such  Act  is  amended  by  inserting  the 
following  before  the  semicolon:  "who  has  successfully  completed  a 
training  program  approved  by  the  Secretary". 

(m)  Section  1861(n)  of  such  Act  is  repealed. 

(n)  Section  1861(o)  of  such  Act  is  amended — 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (5),  by 
inserting  "and"  at  the  end  of  paragraph  (6),  and  by  adding  the 
following  new  paragraph  after  paragraph  (6): 

"(7)  meets  such  additional  requirements  (including  conditions 
relating  to  bonding  or  establishing  of  escrow  accounts  as  the 
Secretary  finds  necessary  for  the  financial  security  of  the  pro- 
gram) as  the  Secretary  finds  necessary  for  the  effective  and 
efficient  operation  of  the  program;";  and 

(2)  by  striking  out  "except  that"  the  first  place  it  appears  in  the 
material  following  paragraph  (6)  and  all  that  follows  through 
"regulations;  and" 

(o)  Section  1816(e)  of  such  Act  is  amended— 

(1)  by  inserting  "(subject  to  the  provisions  of  paragraph  (4))" 
after  "the  Secretary  may"  in  paragraph  (2);  and 

(2)  by  adding  the  following  new  paragraph  at  the  end  thereof: 
"(4)  Notwithstanding  subsections  (a)  and  (d)  and  paragraphs  (1),  (2), 

and  (3)  of  this  subsection,  the  Secretary  shall  designate  regional 
agencies  or  organizations  which  have  entered  into  an  agreement  with 
him  under  this  section  to  perform  functions  under  such  agreement 
with  respect  to  home  health  agencies  (as  defined  in  section  1861(o))  in 
the  region,  except  that  in  assigning  such  agencies  to  such  designated 
regional  agencies  or  organizations  the  Secretary  shall  assign  a  home 
health  agency  which  is  a  subdivision  of  a  hospital  (and  such  agency 
and  hospital  are  affiliated  or  under  common  control)  only  if,  after 
applying  such  criteria  relating  to  administrative  efficiency  and 
effectiveness  as  he  shall  promulgate,  he  determines  that  such  assign- 
ment would  result  in  the  more  effective  and  efficient  administration 
of  this  title.". 

(p)  Section  1861(v)(l)  of  such  Act  is  amended  by  adding  after 
subparagraph  (G)  (as  added  by  section  902(a)(1)  of  this  title)  the 
following  new  subparagraph: 

"(H)  In  determining  such  reasonable  cost  with  respect  to  home 
health  agencies,  the  Secretary  may  not  include — 

"(i)  any  costs  incurred  in  connection  with  bonding  or  establish- 
ing an  escrow  account  by  any  such  agency  as  a  result  of  the 
financial  security  requirement  described  in  subsection  (o)(7); 

"(ii)  in  the  case  of  home  health  agencies  to  which  the  financial 
security  requirement  described  in  subsection  (o)(7)  applies,  any 
costs  attributed  to  interest  charged  such  an  agency  in  connection 
with  amounts  borrowed  by  the  agency  to  repay  overpayments 
made  under  this  title  to  the  agency,  except  that  such  costs  may  be 
included  in  reasonable  cost  if  the  Secretary  determines  that  the 
agency  was  acting  in  good  faith  in  borrowing  the  amounts; 

"(iii)  in  the  case  of  contracts  entered  into  by  a  home  health 
agency  after  the  date  of  the  enactment  of  this  subparagraph  for 


note. 
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the  purpose  of  having  services  furnished  for  or  on  behalf  of  such 
agency,  any  cost  incurred  by  such  agency  pursuant  to  any  such 
contract  (I)  which  is  entered  into  for  a  period  exceeding  five 
years,  or  (II)  which  determines  the  amount  payable  by  the  home 
health  agency  on  the  basis  of  a  percentage  of  the  agency's 
reimbursement  or  claim  for  reimbursement  for  services  fur- 
nished by  the  agency;  and 

"(iv)  in  the  case  of  contracts  entered  into  by  a  home  health 
agency  before  the  date  of  the  enactment  of  this  subparagraph  for 
the  purpose  of  having  services  furnished  for  or  on  behalf  of  such 
agency,  any  cost  incurred  by  such  agency  pursuant  to  any  such 
contract,  which  determines  the  amount  payable  by  the  home 
health  agency  on  the  basis  of  a  percentage  of  the  agency's 
reimbursement  or  claim  for  reimbursement  for  services  fur- 
nished by  the  agency,  to  the  extent  that  such  cost  exceeds  the 
reasonable  value  of  the  services  furnished  on  behalf  of  such 
agency.". 

(q)  Section  226(c)(1)  of  such  Act  ic  amended—  42  use  426. 

(1)  by  striking  out  *'and  post-hospital  home  health  services" 
and  inserting  in  lieu  thereof  "and  home  health  services";  and 

(2)  by  striking  out  "or  post-hospital  home  health  services"  in 
clause  (B). 

(r)  Section  7(d)(1)  of  the  Railroad  Retirement  Act  of  1974  is  45  use  23if. 
amended  by  striking  out  "posthospital  home  health  services"  and 
inserting  in  lieu  thereof  "home  health  services". 

(s)(l)  the  amendments  made  by  this  section  shall  become  effective  42  use  I395x 
with  respect  to  services  furnished  on  or  after  July  1, 1981,  except  that 
the  amendments  made  by  subsections  (n)(l)  and  (o)  shall  become 
effective  on  the  date  of  the  enactment  of  this  Act. 

(2)  The  Secretary  of  Health  and  Human  Services  shall  take  admin- 
istrative action  to  assure  that  improvements,  in  accordance  with  the 
amendment  made  by  subsection  (n)(l),  will  be  made  not  later  than 
June  30, 1981. 

ALCOHOL  DETOXIFICATION  FACILITY  SERVICES 

Sec.  931.  (a)  Section  1812(a)  of  the  Social  Security  Act  is  amended  42  use  I395d. 
by  striking  out  "and"  at  the  end  of  paragraph  (2),  by  striking  out  the 
period  at  the  end  of  paragraph  (3)  and  inserting  in  lieu  thereof 
";  and",  and  by  adding  after  paragraph  (3)  the  following  new 
paragraph: 

"(4)  alcohol  detoxification  facility  services.". 

(b)  Section  1814(a)(2)  of  such  Act  is  amended  by  striking  out  "or"  at 
the  end  of  subparagraph  (D),  by  inserting  "or"  at  the  end  of  subpara-  42  use  I395f. 
graph  (E),  and  by  adding  after  subparagraph  (E)  the  following  new 
subparagraph: 

"(F)  in  the  case  of  alcohol  detoxification  facility  services,  such 
services  are  required  on  an  inpatient  basis  (based  upon  an 
examination  by  such  certifying  physician  made  prior  to  initi- 
ation of  alcohol  detoxification);". 

(c)  Section  1861(u)  of  such  Act  is  amended  by  inserting  "detoxifica-  42  use  I395x. 
tion  facility,"  after  "home  health  agency,". 

(d)  Section  1861  of  such  Act  i«  further  amended  by  adding  after 
subsection  (aa)  the  following  new  subsection: 

"Alcohol  Detoxification  Facility  Services 

"(bb)(l)  The  term  'alcohol  detoxification  facility  services'  means 
services  provided  by  a  detoxification  facility  in  order  to  reduce  or 
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eliminate  the  amount  of  alcohol  in  the  body,  but  only  to  the  extent 
that  such  services  would  be  covered  under  subsection  (b)  if  furnished 
as  inpatient  services  by  a  hospital,  or  are  physicians'  services  covered 
under  subsection  (s). 

"(2)  The  term  'detoxification  facility'  means  a  public  or  voluntary 
community-based  nonprofit  facility,  other  than  a  hospital,  which — 
"(A)  is  engaged  in  furnishing  to  inpatients  the  services 
described  in  paragraph  (1); 

"(B)  is  accredited  by  the  Joint  Commission  on  the  Accredita- 
tion of  Hospitals  as  meeting  the  Accreditation  Program  for 
Psychiatric  Facilities  standards  (1979  edition),  or  is  found  by  the 
Secretary  to  meet  such  standards; 
*'(C)  has  arrangements  with  one  or  more  hospitals,  having 
42  use  1395CC.  agreements  in  effect  under  section  1866,  for  the  referral  and 

admission  of  patients  requiring  services  not  available  at  the 
facility;  and 

*'(D)  meets  such  other  requirements  as  the  Secretary  may  find 
necessary  in  the  interest  of  the  health  and  safety  of  individuals 
who  are  furnished  services  by  the  facility.". 

(e)  The  amendments  made  by  subsections  (a)  through  (d)  of  this 
section  shall  become  effective  on  April  1, 1981. 

(f)  The  Secretary  of  Health  and  Human  Services  shall  conduct  a 
study  and  make  recommendations,  within  18  months  after  the  date  of 
the  enactment  of  this  Act,  concerning  the  appropriateness  of  extend- 
ing medicare  coverage  to  drug  detoxification,  postdetoxification  reha- 
bilitation, and  to  outpatient  detoxification  and  concerning  incentives 
for  the  use  of  lower-cost  detoxification  facilities. 

(g)  Section  1155  of  the  Social  Security  Act  is  amended  by  adding 
after  subsection  (h)  (added  by  section  924(d)  of  this  title)  the  following 
new  subsection: 

"(i)  Any  Professional  Standards  Review  Organization  which  has 
assumed  responsibility  under  this  section  for  review  of  inpatient 
hospital  services  in  an  area  shall  also  assume  responsibility  in  such 
area  for  review  of  detoxification  facility  services.". 
42  use  1320C-7.      (h)  Section  1158  of  such  Act  is  amended— 

(1)  by  striking  out  "section  1159  and  subsection  (d)"  in  subsec- 
tion (a)  and  inserting  in  lieu  thereof  "subsections  (d)  and  (e)  of 
this  section  and  in  sections  1159,  1861(v)(l)(G),  and  1902(h)",  and 

(2)  by  adding  after  subsection  (d)  the  following  new  subsection: 
"(e)  Subsection  (a)  of  this  section  shall  not  apply  to  a  determination 

by  a  Professional  Standards  Review  Organization  under  section 
42  use  1320C-4.    1155(a)(1)(C)  that  detoxification  services  provided  or  proposed  to  be 
provided  in  a  hospital  on  an  inpatient  basis  could  be  more  economi- 
cally provided  in  a  detoxification  facility.". 


Effective  date. 
42  use  1395d 
note. 
Study. 

42  use  1395  // 
note. 


42  use  1320C-4. 


42  use  1395/. 


42  use  1395u. 


PREADMISSION  DIAGNOSTIC  TESTING 

Sec.  932.  (a)(1)  Section  1833(a)(1)  of  the  Social  Security  Act  is 
amended — 

(A)  by  striking  out  "and  (E)"  and  inserting  in  lieu  thereof  "(E)", 
and 

(B)  by  inserting  the  following  after  "section  1881,"  at  the  end  of 
clause  (E):  "(F)  with  respect  to  expenses  incurred  for  physicians' 
services  (furnished  by  a  physician  who  has  an  agreement  in  effect 
with  the  Secretary  by  which  the  physician  agrees  to  accept  an 
assignment  described  in  section  1842(b)(3)(B)(ii)  with  respect  to 
payment  for  all  physicians'  services  which  are  preadmission 
diagnostic  services  furnished  by  the  physician  to  individuals 
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enrolled  under  this  part)  which  are  preadmission  diagnostic 
services  for  which  payment  may  be  made  under  this  part  and 
which  are  furnished  (i)  in  the  outpatient  department  of  a  hospital 
within  seven  days  of  such  individual's  admission  to  the  same 
hospital  as  an  inpatient  or,  to  the  extent  practicable  as  deter- 
mined by  regulations  prescribed  by  the  Secretary,  to  another 
hospital,  or  (ii)  to  the  extent  practicable  as  determined  by 
regulations  prescribed  by  the  Secretary,  in  a  physician's  office 
within  seven  days  of  such  individual's  admission  to  a  hospital  as 
an  inpatient,  the  amounts  paid  shall  be  equal  to  the  reasonable 
charges  for  such  services,". 
(2)  For  amendment  to  section  1833(a)  of  the  Social  Security  Act, 
with  respect  to  the  amount  of  payment  for  hospital  outpatient 
preadmission  diagnostic  services,  see  section  942  of  this  title, 

(b)  The  Secretary  of  Health  and  Human  Services  shall  transmit  to 
the  Congress,  no  later  than  one  year  after  the  date  of  the  enactment 
of  this  Act,  a  report  describing  the  policy  which  has  been  developed 
and  is  being  or  will  be  implemented  with  respect  to  the  amendments 
made  by  subsection  (a)(1)  of  this  section  and  by  section  942  of  this  title 
as  they  concern  expenses  incurred  for  preadmission  diagnostic  test- 
ing furnished  to  an  individual  at  a  hospital  within  seven  days  of  an 
individual's  admission  to  another  hospital. 


Report  to 
Congress. 
42  use  1395/ 
note. 


COMPREHENSIVE  OUTPATIENT  REHABILITATION  FACILITY  SERVICES 


Sec.  933.  (a)  Section  1832(a)(2)  of  the  Social  Security  Act  is  amended   42  USC  1395k. 
by  striking  out  "and"  at  the  end  of  subparagraph  (C),  by  striking  out 
the  period  at  the  end  of  subparagraph  (D)  and  inserting  in  lieu  thereof 
a  semicolon,  and  by  adding  the  following  new  subparagraph  at  the 
end  thereof: 

"(E)  comprehensive  outpatient  rehabilitation  facility  serv- 
ices; and". 

(b)  Section  1835(a)(2)  of  such  Act  is  amended  by  striking  out  the   42  USC  1395m. 
period  at  the  end  of  subparagraph  (D)  and  inserting  in  lieu  thereof  a 
semicolon,  and  by  inserting  the  following  new  subparagraph  after 
subparagraph  (D): 

"(E)  in  the  case  of  comprehensive  outpatient  rehabilita- 
tion facility  services,  (i)  such  services  are  or  were  required 
because  the  individual  needed  skilled  rehabilitation  services, 
(ii)  a  plan  for  furnishing  such  services  has  been  established 
and  is  periodically  reviewed  by  a  physician,  and  (iii)  such 
services  are  or  were  furnished  while  the  individual  is  or  was 
under  the  care  of  a  physician;  and". 

(c)  Section  1861(u)  of  such  Act  is  amended  by  inserting  "comprehen-  42  USC  I395x. 
sive  outpatient  rehabilitation  facility,"  immediately  after  "skilled 

nursing  facility,". 

(d)  Section  1861(z)  of  such  Act  is  amended  by  striking  out  "extended 
care  facility,"  and  inserting  in  lieu  thereof  "skilled  nursing  facility, 
comprehensive  outpatient  rehabilitation  facility,". 

(e)  Section  1861  of  such  Act  is  amended  by  adding  after  subsection 
(bb)  (added  by  section  931(d)  of  this  title)  the  following  new  subsection: 

"Comprehensive  Outpatient  Rehabilitation  Facility  Services 

"(ccXD  The  term  'comprehensive  outpatient  rehabilitation  facility 
services'  means  the  following  items  and  services  furnished  by  a 
physician  or  other  qualified  professional  personnel  (as  defined  in 
regulations  by  the  Secretary)  to  an  individual  who  is  an  outpatient  of 
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a  comprehensive  outpatient  rehabilitation  facility  under  a  plan  (for 
furnishing  such  items  and  services  to  such  individual)  established 
and  periodically  reviewed  by  a  physician — 
"(A)  physicians'  services; 

"(B)  physical  therapy,  occupational  therapy,  speech  pathology 
services,  and  respiratory  therapy; 

"(C)  prosthetic  and  orthotic  devices,  including  testing,  fitting, 
or  training  in  the  use  of  prosthetic  and  orthotic  devices; 

"(D)  social  and  psychological  services; 

"(E)  nursing  care  provided  by  or  under  the  supervision  of  a 
registered  professional  nurse; 

(F)  drugs  and  bioiogicals  which  cannot,  as  determined  in 
accordance  with  regulations,  be  self  administered; 

"(G)  supplies,  appliances,  and  equipment,  including  the  pur- 
chase or  rental  of  equipment;  and 

"(H)  such  other  items  and  services  as  are  medically  necessary 
for  the  rehabilitation  of  the  patient  and  are  ordinarily  furnished 
by  comprehensive  outpatient  rehabilitation  facilities, 
excluding,  however,  any  item  or  service  if  it  would  not  be  included 
under  subsection  (b)  if  furnished  to  an  outpatient  of  a  hospital. 

"(2)  The  term  ^comprehensive  outpatient  rehabilitation  facility' 
means  a  facility  which — 

"(A)  is  primarily  engaged  in  providing  (by  or  under  the 
supervision  of  physicians)  diagnostic,  therapeutic,  and  restor- 
ative services  to  outpatients  for  the  rehabilitation  of  injured, 
disabled,  or  sick  persons; 

"(B)  provides  at  least  the  following  comprehensive  outpatient 
rehabilitation  services:  (i)  physicians'  services  (rendered  by  phy- 
42  use  I395x.  sicians,  as  defined  in  section  1861(rXl),  who  are  available  at  the 

facility  on  a  full-  or  part-time  basis);  (ii)  physical  therapy;  and  (iii) 
social  or  psychological  services; 

"(C)  maintains  clinical  records  on  all  patients; 

"(D)  has  policies  established  by  a  group  of  professional  person- 
nel (associated  with  the  facility),  including  one  or  more  physi- 
cians defined  in  subsection  (r)(l)  to  govern  the  comprehensive 
outpatient  rehabilitation  services  it  furnishes,  and  provides  for 
the  carrying  out  of  such  policies  by  a  full-  or  part-time  physician 
referred  to  in  subparagraph  (B)(i); 

"(E)  has  a  requirement  that  every  patient  must  be  under  the 
care  of  a  physician; 

"(F)  in  the  case  of  a  facility  in  any  State  in  which  State  or 
applicable  local  law  provides  for  the  licensing  of  facilities  of  this 
nature  (i)  is  licensed  pursuant  to  such  law,  or  (ii)  is  approved  by 
the  agency  of  such  State  or  locality,  responsible  for  licensing 
facilities  of  this  nature,  as  meeting  the  standard  establishment 
for  such  licensing; 

"(G)  has  in  effect  a  utilization  review  plan  in  accordance  with 
regulations  prescribed  by  the  Secretary; 

(H)  has  in  effect  an  overall  plan  and  budget  that  meets  the 
requirements  of  subsection  (z);  and 

'  (I)  meets  such  other  conditions  of  participation  as  the  Secre- 
tary may  find  necessary  in  the  interest  of  the  health  and  safety  of 
individuals  who  are  furnished  services  by  such  facility,  including 
conditions  concerning  qualifications  of  personnel  in  these  facili- 
ties.". 

42  use  1395Z.  (f)  Section  1863  of  such  Act  is  amended  by  striking  out  "and  (o)(6)" 
in  the  first  sentence  and  inserting  in  lieu  thereof  "(o)(6),  and 
(cc)(2)(I)". 
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(g)  Section  1864(a)  of  such  Act  is  amended— 

(1)  by  inserting  "or  a  comprehensive  outpatient  rehabilitation 
facility  as  defined  in  section  1861(ccX2)"  after  "section 
1861(aaX2)"  in  the  first  sentence;  and 

(2)  by  inserting  "comprehensive  outpatient  rehabilitation 
facility,"  after  "rural  health  clinic,"  each  place  it  appears  in  the 
second  and  fifth  sentences. 

(h)  The  amendments  made  by  this  section  shall  become  effective 
with  respect  to  a  comprehensive  outpatient  rehabilitation  facility's 
first  accounting  period  which  begins  on  or  after  July  1, 1981. 


42  use  i395aa. 
Ante,  p.  2635. 


42  use  1395k 
note. 


OUTP.\TIENT  SURGERY 

Sec.  £34.  (a)  Section  1832(a)(2)  of  the  Social  Security  Act  is  amended  42  use  i395k. 
by  adding  after  subparagraph  (E)  (added  by  section  933(a)  of  this  title) 
the  following  new  subparagraph: 

"(F)  facility  services  furnished  in  connnection  with  surgi- 
cal procedures  specified  by  the  Secretary— 

"(i)  pursuant  to  section  1833(iXl)(A)  and  performed  in  W^a. 
an  ambulatory  surgical  center  (which  meets  health, 
safety,  and  other  standards  specified  by  the  Secretary  in 
regulations)  if  the  center  lias  an  agreement  in  effect 
with  the  Secretary  by  which  the  center  agr3es  to  accept 
the  amount  determined  under  section  1833(iX2XA)  as 
full  payment  for  such  services  and  to  accept  an  assign- 
ment described  in  section  1842(bX3XBXii)  with  respect  to  42  use  I395u. 
payment  for  all  such  services  furnished  by  the  center  to 
individuals  enrolled  under  this  part,  or 

"(ii)  pursuant  to  section  1833(iXlXB)  and  performed  by  Mra. 
a  physician,  described  in  section  ISBKrXD,  in  his  office,  42  use  I395x. 
if  the  Secretary  has  determined  that — 

"(I)  a  Professional  Standards  Review  Organiza- 
tion (designated,  conditionally  or  otherwise,  under 
part  B  of  title  XI  of  this  Act)  is  willing,  able,  and  has  42  use  I320c. 
agreed  to  carry  out  a  review  (on  a  sample  or  other 
reasonable  basis)  of  th-j  physician's  performing  such 
procedures  in  the  physician's  office, 

"(II)  the  particular  physician  involved  has  agreed 
to  make  available  to  such  Organization  such  records 
as  the  Secretary  determines  to  be  necessary  to  carry 
out  the  review,  and 

"(III)  the  physician  is  authorized  to  perform  the 
procedure  in  a  hospital  located  in  the  area  in  which 
the  office  is  located, 
and  if  the  physician  agrees  to  accept  the  amount  deter- 
mined under  section  1833(iX2XB)  as  full  payment  for  W^a. 
such  sendees  and  to  accept  an  assignment  described  in 
section  1842(bX3XBXii)  with  respect  to  payment  for  ail  42  use  I395u. 
services  (including  all  pre-  and  post-operative  services) 
described  in  paragraphs  (1)  and  (2XA)  of  section  1861(s)  42  use  I395x. 
and  furnished  in  connection  with  such  surgical  proce- 
dure to  individuals  enrolled  under  this  part.", 
(b)  Section  1833  of  such  Act  is  amended  by  adding  at  the  end  the  42  use  1395Z. 
following  new  subsection: 

"(iXD  The  Secretary  shall,  in  consultation  with  the  National 
Professional  Standards  Review  Council  and  appropriate  medical 
organizations— 
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**(A)  specify  those  surgical  procedures  which  are  appropriately 
(when  considered  in  terms  of  the  proper  utilization  of  hospital 
inpatient  facilities)  performed  on  an  inpatient  basis  in  a  hospital 
but  which  also  can  be  performed  safely  on  an  ambulatory  basis  in 
an  ambulatory  surgical  center  (meeting  the  standards  specified 
Ante,  p.  2637.  under  section  1832(a)(2)(F)(i))  or  hospital  outpatient  department, 

and 

"(B)  specify  those  surgical  procedures  which  are  appropriately 
(when  considered  in  terms  of  the  proper  utilization  of  hospital 
inpatient  facilities)  performed  on  an  inpatient  basis  in  a  hospital 
but  which  also  can  be  performed  safely  on  an  ambulatory  basis  in 
a  physician's  office. 
"(2)(A)  The  amount  of  payment  to  be  made  for  facility  services 
furnished  in  connection  with  a  surgical  procedure  specified  pursuant 
to  paragraph  (1)(A)  and  furnished  to  an  individual  in  an  ambulatory 
surgical  center  described  in  such  paragraph  shall  be  equal  to  a 
standard  overhead  amount  established  by  the  Secretary  (with  respect 
to  each  such  procedure)  on  the  basis  of  the  Secretary's  estimate  of  a 
fair  fee  which — 

"(i)  takes  into  account  the  costs  incurred  by  such  centers,  or 
classes  of  centers,  generally  in  providing  services  furnished  in 
connection  with  the  performance  of  such  procedure,  and 

**(ii)  takes  such  costs  into  account  in  such  a  manner  as  will 
assure  that  the  performance  of  the  procedure  in  such  a  center 
will  result  in  substantially  less  amounts  paid  under  this  title 
than  would  have  been  paid  if  the  procedure  had  been  performed 
on  an  inpatient  basis  in  a  hospital. 
Each  amount  so  established  shall  be  reviewed  periodically  and  may 
be  adjusted  by  the  Secretary,  when  appropriate,  to  take  account  of 
varying  conditions  in  different  areas. 

"(B)  The  amount  of  payment  to  be  made  under  this  part  for  facility 
services  furnished,  in  connection  with  a  surgical  procedure  specified 
pursuant  to  paragraph  (1)(B),  in  a  physician's  office  shall  be  equal  to  a 
standard  overhead  amount  established  by  the  Secretary  (with  respect 
to  each  such  procedure)  on  the  basis  of  the  Secretary's  estimate  of  a 
fair  fee  which — 

"(i)  takes  into  account  additional  costs,  not  usually  included  in 
the  professional  fee,  incurred  by  physicians  in  securing,  main- 
taining, and  staffing  the  facilities  and  ancillary  services  appro- 
priate for  the  performance  of  such  procedure  in  the  physician's 
office,  and 

"(ii)  takes  such  items  into  account  in  such  a  manner  which  will 
assure  that  the  performance  of  such  procedure  in  the  physician's 
office  will  result  in  substantially  less  amounts  paid  under  this 
title  than  would  have  been  paid  if  the  services  had  been  fur- 
nished on  an  inpatient  basis  in  a  hospital.  I 
Each  amount  so  established  shall  be  reviewed  periodically  and  may  I 
be  adjusted  by  the  Secretary,  when  appropriate,  to  take  account  of  j 
varying  conditions  in  different  areas. 

"(3)  In  the  case  of  services  (including  all  pre-  and  post-operative 
42  use  1395x.      services)  described  in  paragraphs  (1)  and  (2)(A)  of  section  1861(s)  and  j 
furnished  in  connection  with  surgical  procedures  (specified  pursuant ' 
to  paragraph  (1)  of  this  subsection)  in  a  physician's  office,  an  ambula- 
tory surgical  center  described  in  such  paragraph,  or  a  hospital! 
outpatient  department,  payment  for  such  services  shall  be  deter- 
mined in  accordance  with  subsection  (a)(1)(G)  if  the  physician  accepts! 
42  use  I395u.      an  assignment  described  in  section  1842(b)(3)(B)(ii)  with  respect  to 
payment  for  such  services. 
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"(4)(A)  The  Secretary  is  authorized  to  provide  by  regulations  that  in 
the  case  of  a  surgical  procedure,  specified  by  the  Secretary  pursuant 
to  paragraph  (IXA),  performed  in  an  ambulatory  surgical  center 
described  in  such  paragraph,  there  shall  be  paid  (in  lieu  of  any 
amounts  otherwise  payable  under  this  part)  with  respect  to  the 
facility  services  furnished  by  such  center  and  with  respect  to  all 
related  services  (including  physicians'  services,  laboratory,  X-ray, 
and  diagnostic  services)  a  single  all-inclusive  fee  established  pursuant 
to  subparagraph  (B),  if  all  parties  furnishing  all  such  services  agree  to 
accept  such  fee  (to  be  divided  among  the  parties  involved  in  such 
manner  as  they  shall  have  previously  agreed  upon)  as  full  payment 
for  the  services  furnished. 

"(B)  In  implementing  this  paragraph,  the  Secretary  shall  establish 
with  respect  to  each  surgical  procedure  specified  pursuant  to  para- 
graph (1)(A)  the  amount  of  the  all-inclusive  fee  for  such  procedure, 
taking  into  account  such  factors  as  may  be  appropriate.  The  amount 
so  established  with  respect  to  any  surgical  procedure  shall  be 
reviewed  periodically  and  may  be  adjusted  by  the  Secretary,  when 
appropriate,  to  take  account  of  varying  conditions  in  different 
areas.". 

(c)  (1)  Section  1863  of  the  Social  Security  Act  is  amended  by  42  use  I395z. 
inserting   "or  by   ambulatory   surgical   centers   under  section 
1832(a)(2)(F)(i),"  after  "section  1861,".  Ante,  p.  2637,  42 

(2)  Section  1864(a)  of  such  Act  is  amended—  Fo^TSin^^o'^or: 

(A)  by  inserting  before  the  period  at  the  end  of  the  first  ^^^^^^ 
sentence  the  following:  ",  or  whether  an  ambulatory  surgical 

center    meets    the    standards    specified     under  section 
1832(a)(2)(F)(i)";  and  Ante,  p.  2637. 

(B)  by  inserting  "ambulatory  surgical  center,"  in  the  fifth 
sentence  after  "health  care  facility,"  each  place  it  appears. 

(d)  (1)  Section  1833(a)(1)  of  such  Act,  as  amended  by  section  932(a)(1)  42  USC  1395/. 
of  this  title,  is  further  amended  by  inserting  after  the  comma  at  the 

end  of  clause  (F)  the  following  new  clause:  "and  (G)  with  respect  to 
expenses  incurred  for  services  described  in  subsection  (i)(3)  under  the 
conditions  specified  in  such  subsection,  the  amounts  paid  shall  be  the 
reasonable  charge  for  such  services,". 

(2)  For  an  additional  amendment  to  section  1833(a)  of  the  Social 
Security  Act  with  respect  to  the  amount  of  payment  for  outpatient 
surgical  procedures,  see  section  942  of  this  title, 

(3)  The  first  sentence  of  section  1833(b)  of  such  Act,  as  amended  by 
section  930(h)  of  this  title,  is  further  amended  by  adding  before  the 
period  at  the  end  the  following:  ",  and  (4)  such  total  amount  shall  not 
include  expenses  incurred  for  services  the  amount  of  payment  for 
which  is  determined  under  subsection  (a)(1)(G)  or  under  subsection 
(i)(2)or(i)(4)". 

OUTPATIENT  PHYSICAL  THERAPY  SERVICES 

Sec.  935.  (a)  Section  1833(g)  of  the  Social  Security  Act  is  amended  by  42  USC  1395/. 
striking  out  "$100"  and  inserting  in  lieu  thereof  "$500". 

(b)  The  amendment  made  by  subsection  (a)  shall  apply  to  expenses  42  USC  1395/ 
incurred  in  calendar  years  beginning  with  calendar  year  1982. 

dentists'  services 

Sec.  936.  (a)  Clause  (2)  of  the  first  sentence  of  section  1861(r)  of  the  42  USC  I395x. 
Social  Security  Act  is  amended  to  read  as  follows:  "(2)  a  doctor  of 
dental  surgery  or  of  dental  medicine  who  is  legally  authorized  to 
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42  use  1395f. 


42  use  1395y. 


42  use  1395f 
note. 


practice  dentistry  by  the  State  in  which  he  performs  such  function 
and  who  is  acting  within  the  scope  of  his  license  when  he  performs 
such  functions,". 

(b)  Section  1814(a)(2)(E)  of  such  Act  is  amended  to  read  as  follows: 

"(E)  in  the  case  of  inpatient  hospital  services  in  connection 
with  the  care,  treatment,  filling,  removal,  or  replacement  of 
teeth  or  structures  directly  supporting  teeth,  the  individual, 
because  of  his  underlying  medical  condition  and  clinical  status  or 
because  of  the  severity  of  the  dental  procedure,  requires  hospital- 
ization in  connection  with  the  provision  of  such  services;  or". 

(c)  Section  1862(a)(12)  of  such  Act  is  amended  by  inserting  **or 
because  of  the  severity  of  the  dental  procedure,"  after  * 'clinical 
status". 

(d)  The  amendments  made  by  this  section  shall  apply  with  respect 
to  services  provided  on  or  after  July  1, 1981. 


OPTOMETRISTS  SERVICES 


42  use  1395x. 


Sec.  937.  (a)  Clause  (4)  of  the  first  sentence  of  section  1861(r)  of  the 


Recommendations,  Social  Security  Act  is  amended  by  striking  out  "but  only  with  respect 
submittal  to  establishing  the  necessity  for  prosthetic  lenses,"  and  inserting  in 

ongress.  j.^^  thereof  "but  only  with  respect  to  services  related  to  the  condition 

of  aphakia,". 

(b)  The  Secretary  of  Health  and  Human  Services  shall  submit  to 
the  Congress  by  January  1,  1982,  legislative  recommendations  with 
respect  to  reimbursement  under  title  XVIII  of  the  Social  Security  Act 
for  services  furnished  by  optometrists  in  connection  with  cataracts 
and  such  other  services  which  they  are  legally  authorized  to  perform. 

(c)  The  amendment  made  by  subsection  (a)  shall  apply  to  services 
furnished  on  on  after  July  1, 1981. 


42  use  1395// 
note. 

42  use  1395. 


42  use  1395x 
note. 


42  use  1395x. 


42  use  i395x 
note. 


ANTIGENS 

Sec.  938  (a).  Section  1861(s)(2)  of  the  Social  Security  Act  is  amended 
by  striking  out  "and"  at  the  end  of  subparagraph  (E),  by  adding  "and" 
after  the  semicolon  at  the  end  of  subparagraph  (F),  and  by  inserting 
the  following  new  subparagraph  after  subparagraph  (F): 

"(G)  antigens  (subject  to  quantity  limitations  prescribed  in 
regulations  by  the  Secretary)  prepared  by  a  physician,  as  defined 
in  section  1861(r)(l),  for  a  particular  patient,  including  antigens 
so  prepared  which  are  forwarded  to  another  qualified  person 
(including  a  rural  health  clinic)  for  administration  to  such 
patient,  from  time  to  time,  by  or  under  the  supervision  of  another 
such  physician;", 
(b)  The  amendments  made  by  subsection  (a)  shall  apply  to  services 
furnished  on  or  after  January  1, 1981. 


treatment  of  PLANTAR  WARTS 


42  use  1395y. 

42  use  1395y 
note. 


Sec.  939.  (a)  Section  1862(a)(13)(C)  of  the  Social  Security  Act  is 
amended  by  striking  out  ",  warts,". 

(b)  The  amendment  made  by  subsection  (a)  shall  apply  with  respect 
to  services  furnished  on  or  after  July  1, 1981. 
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Subpart  11— Administrative  Changes  and  Miscellaneous  Provisions 

PRESUMED  COVERAGE  PROVISIONS 

Sec.  941.  (a)  Section  1814  of  the  Social  Security  Act  is  amended  by  42  use  i395f. 
striking  out  subsections  (h)  and  (i)  and  by  redesignating  subsection  (j) 
as  subsection  (h). 

(b)  Section  1814(c)  of  such  Act  is  amended  by  striking  out  "subsec-  42  use  I395f 
tion  0*)"  and  inserting  in  lieu  thereof  "subsection  (h)".  '^ote. 

(c)  The  amendments  made  by  this  section  shall  take  effect  on 
January  1, 1981. 

PAYMENT  TO  PROVIDERS  OF  SERVICES 

Sec.  942.  Section  1833(a)  of  such  Act  is  amended  by  striking  out  42  use  1395Z. 
paragraphs  (2)  and  (3)  and  inserting  in  lieu  thereof  the  following: 

"(2)  in  the  case  of  services  described  in  section  1832(a)(2)  42  use  I395k. 
(except  those  services  described  in  subparagraphs  (D),  (E),  and  (F) 
of  such  section  and  in  paragraph  (5)  of  this  subsection  and  unless 
otherwise  specified  in  section  1881)—  42  use  I395rr. 

"(A)  with  respect  to  home  health  services,  the  reasonable 
cost  of  such  services,  as  determined  under  section  1861(v);  ^2  use  I395x. 

"(B)  with  respect  to  other  services  (except  those  described 
in  subparagraph  (C)  of  this  paragraph),  the  reasonable  costs 
of  such  services,  as  so  determined,  less  the  amount  a  pro- 
vider may  charge  as  described  in  clause  (ii)  of  section 
1866(a)(2)(A),  but  in  no  case  may  the  payment  for  such  other  42  use  I395cc. 
services  exceed  80  percent  of  such  costs;  and 

"(C)  with  respect  to  services  described  in  the  second 
sentence  of  section  1861(p),  80  percent  of  the  reasonable  42  use  i395x. 
charges  for  such  services; 
"(3)  in  the  case  of  services  described  in  subparagraphs  (D)  and 

(E)  of  section  1832(a)(2),  the  costs  which  are  reasonable  and  42  use  I395k. 
related  to  the  cost  of  furnishing  such  services  or  which  are  based 

on  such  other  tests  of  reasonableness  as  the  Secretary  may 
prescribe  in  regulations,  including  those  authorized  under  sec- 
tion 1861(v)(l)(A),  less  the  amount  a  provider  may  charge  as  42  use  I395x. 
described  in  clause  (ii)  of  section  1866(a)(2)(A),  but  in  no  case  may  42  use  I395cc. 
the  payment  for  such  services  exceed  80  percent  of  such  costs; 
"(4)  in  the  case  of  facility  services  described  in  subparagraph 

(F)  of  section  1832(a)(2),  the  applicable  amount  described  in  42  use  I395k. 
paragraph  (2)  of  section  1833(i);  and  p-  2637. 

"(5)  in  the  case  of  preadmission  diagnostic  services  described  in 
section  1861(s)(2)(C)  which  are  furnished  to  an  individual  by  the  42  use  I395x. 
outpatient  department  of  a  hospital  within  7  days  of  such 
individual's  admission  to  the  same  hospital  as  an  inpatient  or  (to 
the  extent  practicable  as  determined  by  regulations  prescribed 
by  the  Secretary)  to  another  hospital,  the  reasonable  costs  for 
such  services.". 

LIMITATION  ON  PAYMENTS  TO  RADIOLOGISTS  AND  PATHOLOGISTS 

Sec.  943.  (a)  Subsections  (a)(1)(B)  and  (b)(2)  of  section  1833  of  the  42  use  1395Z. 
Social  Security  Act  are  each  amended  by  inserting  after  "pathology" 
the  following:  "who  has  in  effect  an  agreement  with  the  Secretary  by 
which  the  physician  agrees  to  accept  an  assignment  (as  provided  for 
in  section  1842(b)(3)(B)(ii))  for  all  physicians'  services  furnished  by  42  use  i395u. 
him  to  hospital  inpatients  enrolled  under  this  part". 


94  STAT.  2642 


PUBLIC  LAW  96-499— DEC  5,  1980 


42  use  1395/.  (b)  The  amendments  made  by  subsection  (a)  shall  apply  to  services 

furnished  after  the  sixth  calendar  month  beginning  after  the  date  of 
the  enactment  of  this  Act. 


PHYSICIAN  TREATMENT  PLAN  FOR  SPEECH  PATHOLOGY 


42  use  I395n.  Sec.  944.  (a)  Section  1835(a)(2)(D)(ii)  of  the  Social  Security  Act  is 
amended  by  inserting  after  "established"  the  following:  **by  a  physi- 
cian or  by  the  speech  pathologist  providing  such  services". 

42  use  1395n  (b)  The  amendment  made  by  subsection  (a)  shall  apply  to  plans  for 

furnishing  services  established  on  or  after  January  1, 1981. 


REENROLLMENT  AND  OPEN  ENROLLMENT  IN  PART  B 


Repeal. 

42  use  1395p. 


42  use  1395q. 


42  use  1395r. 


42  use  1395p 
note. 

42  use  1395v. 


Sec.  945.  (a)  Subsection  (b)  of  section  1837  of  the  Social  Security  Act 
is  repealed. 

(b)  (1)  Subsection  (e)  of  such  section  is  amended  to  read  as  follows: 
"(e)  There  shall  be  a  general  enrollment  period  which  is  any  period 

after  the  period  described  in  subsection  (d).' . 

(2)  Subsection  (g)(3)  of  such  section  is  amended  by  striking  out  "the 
earlier  of  the  then  current"  and  all  that  follows  through  "subsection 
(e)  of  this  section)"  and  inserting  in  lieu  thereof  "the  month  in  which 
the  individual  files  an  application  establishing  such  entitlement". 

(c)  (1)  Section  1838(a)(2)(E)  of  such  Act  is  amended  by  striking  out 
"the  July  1"  and  inserting  in  lieu  thereof  "the  first  day  of  the  third 
month", 

(2)  The  second  sentence  of  subsection  (d)  of  section  1839  of  such  Act 
is  amended  by  striking  out  "who  enrolls  for  the  second  time)  (2)"  and 
all  that  follows  through  "in  which  he  enrolled  for  the  second  time" 
and  inser.ting  in  lieu  therof  "who  reenrolls)  (2)  the  months  which 
elapsed  between  the  date  of  termination  of  a  previous  coverage  period 
and  the  month  after  the  month  in  which  he  reenrolled". 

(d)  The  amendments  made  by  subsections  (a),  (b),  and  (c)  shall  apply 
to  enrollments  occurring  on  or  after  April  1, 1981. 

(e)  Section  1843  of  the  Social  Security  Act  is  amended  by  inserting 
"or  during  1981,"  in  subsections  (a),  (g)(1),  and  (h)(1)  after  "January  1, 
1970,"  each  place  it  appears. 


determination  of  reasonable  CHARGE 


42  use  1395U.  Sec.  946.  (a)  The  third  sentence  of  section  1842(b)(3)  of  the  Social 
Security  Act  is  amended  by  striking  out  "in  which  the  bill  is 
submitted  or  the  request  for  payment  is  made"  and  inserting  in  lieu 
thereof  "in  which  the  service  is  rendered". 

(b)  Such  section  is  further  amended  by  striking  out  "and"  at  the 
end  of  subparagraph  (D),  by  inserting  "and"  after  the  semicolon  at 
the  end  of  subparagraph  (E),  and  by  inserting  after  subparagraph  (E) 
the  following  new  subparagraph: 

"(F)  will  take  such  action  as  may  be  necessary  to  assure  that 
where  payment  under  this  part  for  a  service  rendered  is  on  a 
charge  basis,  such  payment  shall  be  determined  on  the  basis  of 
the  charge  that  is  determined  in  accordance  with  this  section  on 
the  basis  of  customary  and  prevailing  charge  levels  in  effect  at 
the  time  the  service  was  rendered  or,  in  the  case  of  services 
rendered  more  than  12  months  before  the  year  (ending  on  June 
30)  in  which  the  bill  is  submitted  or  request  for  payment  is  made, 
on  the  basis  of  such  levels  in  effect  for  the  12-month  period 
preceding  such  year;". 
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(c)  The  amendments  made  by  subsections  (a)  and  (b)  shall  become 
effective  with  respect  to  bills  submitted  or  requests  for  payment  made 
on  or  after  July  1, 198L 


42  use  1395u 
note. 


SHORTENED  PART  B  TERMINATION  PERIOD  FOR  CERTAIN  INDIVIDUALS 
WHOSE  PREMIUMS  MEDICAID  HAS  CEASED  TO  PAY 

Sec.  947.  (a)  Section  1843(e)  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following:  "The  coverage  period  under 
this  part  of  any  such  individual  who  (in  the  last  month  of  his  coverage 
period  attributable  to  the  State  agreement  or  in  any  of  the  following 
six  months)  files  notice  that  he  no  longer  wishes  to  participate  in  the 
insurance  program  established  by  this  part,  shall  terminate  at  the 
close  of  the  month  in  which  the  notice  is  filed.". 

(b)  The  second  sentence  of  section  1838(b)  of  such  Act  is  amended  by 
inserting  "(except  as  otherwise  provided  in  section  1843(e))"  after 
"shall". 

(c)  Section  1843(g)(2)  of  such  Act  is  amended — 

(1)  by  adding  "and"  at  the  end  of  clause  (A); 

(2)  by  striking  out  ",  and"  at  the  end  of  clause  (B)  and  inserting 
in  lieu  thereof  a  period;  and 

(3)  by  striking  out  clause  (C). 

(d)  The  amendments  made  by  this  section  apply  to  notices  filed 
after  the  third  calendar  month  beginning  after  the  date  of  the 
enactment  of  this  Act. 

(e)  The  coverage  period  under  part  B  of  title  XVIII  of  the  Social 
Security  Act  of  an  individual  whose  coverage  period  attributable  to  a 
State  agreement  under  section  1843  of  such  Act  is  terminated  and 
who  has  filed  notice  before  the  end  of  the  third  calendar  month 
beginning  after  the  date  of  the  enactment  of  this  Act  that  he  no 
longer  wishes  to  participate  in  the  insurance  program  established  by 
part  B  of  title  XVIII  shall  terminate  on  the  earlier  of  (1)  the  day 
specified  in  section  1838  without  the  amendments  made  by  this 
section,  or  (2)  (unless  the  individual  files  notice  before  the  day 
specified  in  this  clause  that  he  wishes  his  coverage  period  to  termi- 
nate as  provided  in  clause  (D)  the  day  on  which  his  coverage  period 
would  terminate  if  the  individual  filed  notice  in  the  fourth  calendar 
month  beginning  after  the  date  of  the  enactment  of  this  Act. 


42  use  1395v. 


42  use  1395q. 


42  use  1395v. 


42  use  1395v 
note. 


42  use  1395v 
note. 

42  use  1395j. 
42  use  1395v. 


42  use  1395j. 
42  use  1395q. 


REIMBURSEMENT  OF  PHYSICIANS  SERVICES  IN  TEACHING  HOSPITALS 

Sec.  948.  (a)(1)  Paragraph  (7)  of  section  1861(b)  of  the  Social  Security  42  use  I395x. 
Act  is  amended  to  read  as  follows: 

"(7)  a  physician  where  the  hospital  has  a  teaching  program 
approved  as  specified  in  paragraph  (6),  if  (A)  the  hospital  elects  to 
receive  any  payment  due  under  this  title  for  reasonable  costs  of 
such  services,  and  (B)  all  physicians  in  such  hospital  agree  not  to 
bill  charges  for  professional  services  rendered  in  such  hospital  to 
individuals  covered  under  the  insurance  program  established  by 
this  title.". 

(2)  Section  1832(a)(2)(B)(i)(II)  of  such  Act  is  amended  by  striking  out  42  use  1395k. 
",  unless  either  clause  (A)  or  (B)  of  paragraph  (7)  of  such  section  is 
met"  and  inserting  in  lieu  thereof  "where  the  conditions  specified  in 
paragraph  (7)  of  such  section  are  met". 

(b)  Section  1842(b)  of  the  Social  Security  Act  is  amended  by  adding  42  use  I395u. 
at  the  end  the  following  new  paragraph: 

"(6)(A)  In  the  case  of  physicians'  services  furnished  to  a  patient  in  a 
hospital  with  a  teaching  program  approved  as  specified  in  section 
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42  use  1395x. 
Ante,  p.  2643. 


42  use  1395x 
note. 

Ante,  p.  2643. 
42  use  1395k, 
1395x  and  note. 


1861(b)(6)  but  which  does  not  meet  the  conditions  described  in  section 
1861(b)(7),  the  carrier  shall  not  provide  (except  on  the  basis  described 
in  subparagraph  (O)  for  payment  for  such  services  under  this  part — 

**(i)  unless— 

''(I)  the  physician  renders  sufficient  personal  and  identifi- 
able physicians'  services  to  the  patient  to  exercise  full, 
personal  control  over  the  management  of  the  portion  of  the 
case  for  which  the  payment  is  sought, 

''(II)  the  services  are  of  the  same  character  as  the  services 
the  physician  furnishes  to  patients  not  entitled  to  benefits 
under  this  title,  and 

"(III)  at  least  25  percent  of  the  hospital's  patients  (during  a  - 
representative  past  period,  as  determined  by  the  Secretary) 
who  were  not  entitled  to  benefits  under  this  title  and  who 
-         were  furnished  services  described  in  subclauses  (I)  and  (II) 
paid  all  or  a  substantial  part  of  charges  (other  than  nominal 
charges)  imposed  for  such  services;  and 
"(ii)  to  the  extent  that  the  amount  of  the  payment  exceeds  the 
reasonable  charge  for  the  services  (with  the  customary  charge 
determined  consistent  with  subparagraph  (B)). 
"(B)  The  customary  charge  for  such  services  in  a  hospital  shall  be 
determined  in  accordance  with  regulations  issued  by  the  Secretary  i 
and  taking  into  account  the  following  factors: 

"(i)  In  the  case  of  a  physician  who  has  a  substantial  practice  ! 
outside  the  teaching  setting,  the  carrier  shall  take  into  account  | 
the  amounts  the  physician  charges  for  similar  services  in  the  | 
physician's  oiitside  practice.  | 
In  the  case  of  a  physician  who  does  not  have  a  practice  j 
described  in  clause  (i),  if  the  hospital,  its  physicians,  or  other  i 
appropriate  billing  entity  has  established  one  or  more  schedules  li 
of  charges  which  are  collected  for  medical  and  surgical  services, 
the  carrier  shall  base  payment  under  this  title  on  the  greater 
of- 

"(I)  the  charges  (other  than  nominal  charges)  which  are 
most  frequently  collected  in  full  or  substantial  part  with 
respect  to  patients  who  were  not  entitled  to  benefits  under 
this  title  and  who  were  furnished  services  described  in 
subclauses  (I)  and  (II)  of  subparagraph  (A)(i),  or 

"(ID  the  mean  of  the  charges  (other  than  nominal  charges) 
which  were  collected  in  full  or  substantial  part  with  respect 
to  such  patients. 

"(C)  In  the  case  of  physicians'  services  furnished  to  a  patient  in  a 
hospital  with  a  teaching  program  approved  as  specified  in  section 
1861(b)(6)  but  which  does  not  meet  the  conditions  described  in  section 
1861(b)(7),  if  the  conditions  described  in  subclauses  (I)  and  (II)  of 
subparagraph  (A)(i)  are  met  and  if  the  physician  elects  payment  to  be! 
determined  under  this  subparagraph,  the  carrier  shall  provide  for 
payment  for  such  services  under  this  part  on  the  basis  of  regulations 
of  the  Secretary  governing  reimbursement  for  the  services  of  hospi- 
tal-based physicians  (and  not  on  any  other  basis).". 

(c)(1)  The  amendments  made  by  subsection  (a)  shall  apply  with 
respect  to  cost  accounting  periods  beginning  on  or  after  October  1, 
1978.  A  hospital's  election  under  section  1861(b)(7)(A)  of  the  Social 
Security  Act  (as  administered  in  accordance  with  section  15  of  Public 
Law  93-233)  as  of  September  30, 1978,  shall  constitute  such  hospital's 
election  under  such  section  (as  amended  by  subsection  (a)(1))  on  and 
after  October  1,  1978,  until  otherwise  provided  by  the  hospital. 
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(2)  The  amendment  made  by  subsection  (b)  shall  apply  with  respect  42  use  I395u 
to  cost  accounting  periods  beginning  on  or  after  January  1,  1981. 

FLEXIBILITY  IN  APPLICATION  OF  STANDARDS  TO  RURAL  HOSPITALS 

Sec.  949.  Section  1861(e)  of  the  Social  Security  Act  is  amended  by  42  use  I395x. 
adding  the  following  new  sentence  at  the  end  thereof:  'The  term 
'hospital'  also  includes  a  facility  of  fifty  beds  or  less  which  is  located 
in  an  area  determined  by  the  Secretary  to  meet  the  definition 
relating  to  a  rural  area  described  in  subparagraph  (A)  of  paragraph  (5) 
of  this  subsection  and  which  meets  the  other  requirements  of  this 
subsection,  except  that— 

"(A)  with  respect  to  the  requirements  for  nursing  services 
applicable  after  December  31,  1978,  such  requirements  shall 
provide  for  temporary  waiver  of  the  requirements,  for  such 
period  as  the  Secretary  deems  appropriate,  where  (i)  the  facility's 
failure  to  fully  comply  with  the  requirements  is  attributable  to  a 
temporary  shortage  of  qualified  nursing  personnel  in  the  area  in 
which  the  facility  is  located,  (ii)  a  registered  professional  nurse  is 
present  on  the  premises  to  render  or  super\dse  the  nursing 
service  provided  during  at  least  the  regular  da)rtime  shift,  and 
(iii)  the  Secretary  determines  that  the  employment  of  such 
nursing  personnel  as  are  available  to  the  facility  during  such 
temporary  period  will  not  adversely  affect  the  health  and  safety 
of  patients; 

"(B)  with  respect  to  the  health  and  safety  requirements  pro- 
mulgated under  paragraph  (9),  such  requirements  shall  be 
applied  by  the  Secretary  to  a  facility  herein  defined  in  such 
manner  as  to  assure  that  personnel  requirements  take  into 
account  the  availability  of  technical  personnel  and  the  educa- 
tional opportunities  for  technical  personnel  in  the  area  in  which 
such  facility  is  located,  and  the  scope  of  services  rendered  by  such 
facility;  and  the  Secretary,  by  regulations,  shall  provide  for  the 
continued  participation  of  such  a  facility  where  such  personnel 
requirements  are  not  fully  met,  for  such  period  as  the  Secretary 
determines  that  (i)  the  facility  is  making  good  faith  efforts  to 
fully  comply  with  the  personnel  requirements,  (ii)  the  employ- 
ment by  the  facility  of  such  personnel  as  are  available  to  the 
facility  will  not  adversely  affect  the  health  and  safety  of  patients, 
and  (iii)  if  the  Secretary  has  determined  that  because  of  the 
facility's  waiver  under  this  subparagraph  the  facility  should 
limit  its  scopo  of  services  in  order  not  to  adversely  affect  the 
health  and  safety  of  the  facility's  patients,  the  facility  is  so 
limiting  the  scope  of  services  it  provides;  and 

"(C)  with  respect  to  the  fire  and  safety  requirements  promul- 
gated under  paragraph  (9),  the  Secretary  may  (i),  waive,  for  such 
period  as  he  deems  appropriate,  specific  provisions  of  such 
requirements  which  if  rigidly  applied  would  result  in  unreason- 
able hardship  for  such  a  facility  and  which,  if  not  applied,  would 
i      not  jeopardize  the  health  and  safety  of  patients,  and  (ii)  may 
accept  a  facility's  compliance  with  all  applicable  State  codes 
relating  to  fire  and  safety  in  lieu  of  compliance  with  the  fire  and 
I      safety  requirements  promulgated  under  paragraph  (9),  if  he 
i      determines  that  such  State  has  in  effect  fire  and  safety  codes, 
)      imposed  by  State  law,  which  adequately  protect  patients.". 
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HOSPITAL  TRANSFER  REQUIREMENT  FOR  SKILLED  NURSING  FACILITY 

COVERAGE 

42  use  1395X.         Sec.  950.  Section  1861(i)  of  the  Social  Security  Act  is  amended— 

(1)  by  striking  out  **14  days"  each  place  it  appears  and  insert- 
ing in  lieu  thereof  "30  days";  and 

(2)  by  striking  out  '\  or  (B)  within  28  days"  and  all  that  follows 
through  *'he  resides,  or  (C)"  and  inserting  in  lieu  thereof  or 
(B)". 


CERTIFICATION  AND  UTILIZATION  REVIEW  BY  PODIATRISTS 


Sec.  951.  (a)  Section  1861(r)(3)  of  the  Social  Security  Act  is  amended 
to  read  as  follows:  "(3)  a  doctor  of  podiatric  medicine  for  the  purposes 
of  subsection  (s)  of  this  section  but  only  with  respect  to  functions 
which  he  is  legally  authorized  to  perform  as  such  by  the  State  in 
which  he  performs  them;  and  for  the  purposes  of  subsections  (k)  and 
(m)  of  this  section  and  sections  1814(a)  and  1835  but  only  if  his 
performance  of  functions  under  subsections  (k)  and  (m)  and  sections 
1814(a)  and  1835  is  consistent  with  the  policy  of  the  institution  or 
agency  with  respect  to  which  he  performs  them  and  with  the 
functions  which  he  is  legally  authorized  to  perform,". 

(b)  Section  1861(k)(2)(A)  of  such  Act  is  amended  by  inserting  after 
"two  or  more  physicians"  the  following:  "(of  which  at  least  two  must 
be  physicians  described  in  subsection  (r)(l)  of  this  section)". 

(c)  The  amendments  made  by  this  section  shall  take  effect  on 
January  1, 1981. 

ACCESS  TO  BOOKS  AND  RECORDS  OF  SUBCONTRACTORS 

42  use  1395X.  Sec.  952.  Section  1861(v)(l)  of  the  Social  Security  Act  is  amended  by 
adding  after  subparagraph  (H)  (added  by  section  930(p)  of  this  title) 
the  following  new  subparagraph: 

"(I)  In  determining  such  reasonable  cost,  the  Secretary  may  not 
include  any  costs  incurred  by  a  provider  with  respect  to  any  services 
furnished  in  connection  with  matters  for  which  payment  may  be 
made  under  this  title  and  furnished  pursuant  to  a  contract  between 
the  provider  and  any  of  its  subcontractors  which  is  entered  into  after 
the  date  of  the  enactment  of  this  subparagraph  and  the  value  or  cost 
of  which  is  $10,000  or  more  over  a  twelve-month  period  unless  the 
contract  contains  a  clause  to  the  effect  that — 

"(i)  until  the  expiration  of  four  years  after  the  furnishing  of 
such  services  pursuant  to  such  contract,  the  subcontractor  shall 
make  available,  upon  written  request  to  the  Secretary,  or  upon 
request  to  the  Comptroller  General,  or  any  of  their  duly  author- 
ized representatives,  the  contract,  and  books,  documents  and 
records  of  such  subcontractor  that  are  necessary  to  certify  the 
nature  and  extent  of  such  costs,  and 

"(ii)  if  the  subcontractor  carries  out  any  of  the  duties  of  the 
contract  through  a  subcontract,  with  a  value  or  cost  of  $10,000  or 
more  over  a  twelve-month  period,  with  a  related  organization, 
such  subcontract  shall  contain  a  clause  to  the  effect  that  until 
the  expiration  of  four  years  after  the  furnishing  of  such  services 
pursuant  to  such  subcontract,  the  related  organization  shall 
make  available,  upon  written  request  to  the  Secretary,  or  upon 
request  to  the  Comptroller  General,  or  any  of  their  duly  author-  . 
ized  representatives,  the  subcontract,  and  books,  documents  and 
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records  of  such  organization  that  are  necessary  to  verify  the 

nature  and  extent  of  such  costs. 
The  Secretary  shall  prescribe  in  regulation  criteria  and  procedures 
which  the  Secretary  shall  use  in  obtaining  access  to  books,  docu- 
ments, and  records  under  clauses  required  in  contracts  and  subcon- 
tracts under  this  subparagraph. ' ' . 

MEDICARE  LIABILITY  SECONDARY  WHERE  PAYMENT  CAN  BE  MADE  UNDER 
LIABILITY  OR  NO  FAULT  INSURANCE 

Sec.  953.  Section  1862(b)  of  the  Social  Security  Act  is  amended—  42  use  I395y. 

(1)  by  inserting  "or  under  an  automobile  or  liability  insurance 
policy  or  plan  (including  a  self-insured  plan)  or  under  no  fault 
insurance"  before  the  period  at  the  end  of  the  first  sentence; 

(2)  by  inserting  '\  policy,  plan,  or  insurance"  before  the  period 
at  the  end  of  the  second  sentence;  and 

(3)  by  adding  at  the  end  the  following  new  sentence:  "The 
Secretary  may  waive  the  provisions  of  this  subsection  in  the  case 
of  an  individual  claim  if  he  determines  that  the  probability  of 
recovery  or  amount  involved  in  such  claim  does  not  warrant  the 
pursuing  of  the  claim.". 


42  use  1395k. 


PAYMENT  FOR  PHYSICIANS  SERVICES  WHERE  BENEFICIARY  HAS  DIED 

Sec.  954.  (a)  Section  1870(f)  of  the  Social  Security  Act  is  amended  to  42  use  I395gg 
read  as  follows: 

"(f)  If  an  individual  who  received  medical  and  other  health  services 
for  which  payment  may  be  made  under  section  1832(a)(1)  dies,  and  no 
assignment  of  the  right  to  payment  for  such  services  was  made  by 
such  individual  before  his  death,  and  payment  for  such  services  has 
not  been  made — 

"(1)  if  the  person  or  persons  who  furnished  the  services  agree 
that  the  reasonable  charge  is  the  full  charge  for  the  services, 
payment  for  such  services  shall  be  made  to  such  person  or 
persons,  and 

"(2)  if  the  person  or  persons  who  furnished  the  services  do  not 
agree  that  the  reasonable  charge  is  the  full  charge  for  the 
services,  payment  for  such  services  shall  be  made  on  the  basis  of 
an  itemized  bill  to  the  person  who  has  agreed  to  assume  the  legal 
obligation  to  make  payment  for  such  services  and  files  a  request 
for  payment  (with  such  accompanying  evidence  of  such  legal 
obligation  as  may  be  required  in  regulations), 
but  only  in  such  amount  and  subject  to  such  conditions  as  would  be 
applicable  if  the  individual  who  received  the  services  had  not  died.". 

(b)  The  amendment  made  by  this  section  shall  apply  only  to  claims 
filed  on  or  after  January  1, 1981. 


42  use  1395gg 
note. 


PROVIDER  REIMBURSEMENT  REVIEW  BOARD 

Sec.  955.  Section  1878(fXl)  of  the  Social  Security  Act  is  amended  by 
inserting  the  following  after  the  second  sentence  thereof:  "Providers 
shall  also  have  the  right  to  obtain  judicial  review  of  any  action  of  the 
fiscal  intermediary  which  involves  a  question  of  law  or  regulations 
relevant  to  the  matters  in  controversy  whenever  the  Board  deter- 
mines (on  its  own  motion  or  at  the  request  of  a  provider  of  services  as 
described  in  the  following  sentence)  that  it  is  without  authority  to 
decide  the  question,  by  a  civil  action  commenced  within  sixty  days  of 
the  date  on  which  such  determination  is  rendered.  If  a  provider  of 
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services  may  obtain  a  hearing  under  subsection  (a)  and  has  filed  a 
request  for  such  a  hearing,  such  provider  may  file  a  request  for  a 
determination  by  the  Board  of  its  authority  to  decide  the  question  of 
law  or  regulations  relevant  to  the  matters  in  controversy  (accompa- 
nied by  such  documents  and  materials  as  the  Board  shall  require  for 
purposes  of  rendering  such  determination).  The  Board  shall  render 
such  determination  in  writing  within  thirty  days  after  the  Board 
receives  the  request  and  such  accompanying  documents  and  materi- 
als, and  the  determination  shall  be  considered  a  final  decision  and  not 
subject  to  review  by  the  Secretary.  If  the  Board  fails  to  render  such 
determination  within  such  period,  the  provider  may  bring  a  civil 
action  (within  sixty  days  of  the  end  of  such  period)  with  respect  to  the 
matter  in  controversy  contained  in  such  request  for  a  hearing.". 


PAYMENT  WHERE  BENEFICIARY  NOT  AT  FAULT 


42  use  1395pp. 


Effective  date. 
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note. 


Sec.  956.  (a)  Section  1879  of  the  Social  Security  Act  is  amended  by 
adding  the  following  new  subsection  at  the  end  thereof: 

"(e)  Where  payment  for  inpatient  hospital  services  or  extended 
care  services  may  not  be  made  under  part  A  of  this  title  on  behalf  of 
an  individual  entitled  to  benefits  under  such  part  solely  because  of  an 
unintentional,  inadvertent,  or  erroneous  action  with  respect  to  the 
transfer  of  such  individual  from  a  hospital  or  skilled  nursing  facility 
that  meets  the  requirements  of  section  1861  (e)  or  (j)  by  such  a 
provider  of  services  acting  in  good  faith  in  accordance  with  the  advice 
of  a  utilization  review  committee,  professional  standards  review 
organization,  or  fiscal  intermediary,  or  on  the  basis  of  a  clearly 
erroneous  administrative  decision  by  a  provider  of  services,  the 
Secretary  shall  take  such  action  with  respect  to  the  payment  of  such 
benefits  as  he  determines  may  be  necessary  to  correct  the  effects  of 
such  unintentional,  inadvertent,  or  erroneous  action.". 

(b)  The  amendment  made  by  subsection  (a)  shall  take  effect  on 
January  1, 1981. 


42  use  1395rr. 


42  use  1395rr. 


TECHNICAL  RENAL  DISEASE  AMENDMENTS 

Sec.  957.  (a)  Section  1881(e)  of  the  Social  Security  Act  is  amended— 

(1)  by  striking  out  "and"  the  first  place  it  appears  in  paragraph 
(1)  and  inserting  a  comma  in  lieu  thereof; 

(2)  by  inserting  "and  nonprofit  entities  which  the  Secretary 
finds  can  furnish  equipment  economically  and  efficiently,"  after 
"renal  dialysis  facilities,"  in  paragraph  (1); 

(3)  by  striking  out  "such  providers  and  facilities"  and  inserting 
in  lieu  thereof  "such  providers,  facilities,  and  nonprofit  entities"; 
and 

(4)  by  striking  out  "or  facility  will — "  in  paragraph  (2)  and 
inserting  in  lieu  thereof  ",  facility,  or  other  entity  will—". 

(b)  Section  1881(g)  of  such  Act  is  amended  by  striking  out  "April" 
each  place  it  appears  and  inserting  in  lieu  thereof  "July". 


studies  and  demonstration  projects 

use  1395//  Sec.  958.  (a)  The  Secretary  of  Health  and  Human  Services  shall 
^°  ^  develop  and  carry  out  a  demonstration  project  to  determine  (1)  the 

extent  to  which  the  commencement  of  nutritional  therapy  in  early 
renal  failure,  utilizing  (but  not  limited  to)  controlled  protein  sub- 
stances, can  retard  or  arrest  the  progression  of  the  disease  with  a 
resultant  substantive  deferment  of  dialysis,  and  (2)  the  administra- 


PUBLIC  LAW  96-499— DEC  5,  1980 


94  STAT.  2649 


42  use  1395. 
Report  to 
Congress. 


tive,  financial,  and  other  aspects  of  making  such  nutritional  therapy 
generally  available  as  part  of  the  benefits  received  under  title  XVIII 
of  the  Social  Security  Act. 

(b)  The  Secretary  shall  submit,  to  the  Congress,  within  one  year 
after  the  date  of  the  enactment  of  this  Act,  a  report  on  the  demonstra- 
tion projects  being  conducted  by  the  Secretary  with  respect  to 
waiving  the  applicable  cost  sharing  amounts  which  beneficiaries 
under  title  XVIII  of  the  Social  Security  Act  have  to  pay  for  obtaining 
a  second  opinion  on  having  surgery  performed.  Such  report  shall 
include  any  recommendations  for  legislative  changes  in  such  title 
which  the  Secretary  finds  desirable  as  a  result  of  such  demonstration 
projects. 

(c)  The  Secretary  shall  conduct  a  study  of  the  circumstances  and 
conditions  under  which  services  furnished  by  registered  dietitians 
should  be  covered  as  a  home  health  benefit  under  title  XVIII  of  the 
Social  Security  Act. 

(d)  The  Secretary  shall  develop  and  carry  out  demonstration 
projects  to  determine  the  administrative,  financial,  and  other  aspects 
of  making  the  services  of  clinical  social  workers  more  generally 
available  as  part  of  the  benefits  received  under  title  XVIII  of  the 
Social  Security  Act. 

(e)  The  Secretary  shall,  in  consultation  with  appropriate  profes- 
sional organizations,  conduct  a  comprehensive  study  of  methods  for 
providing  coverage  under  part  B  of  title  XVIII  of  the  Social  Security 

Act  for  orthopedic  shoes  for  individuals  with  disabling  or  deforming  42  use  I395j. 
conditions  who  require  special  fitting  considerations  to  help  protect 
against  increasing  disability  or  serious  medical  complications  or  who 
require  special  shoes  in  conjunction  with  the  use  of  an  orthosis  or  foot 
support.  The  Secretary  shall  submit  to  the  Congress,  no  later  than 
July  1,  1981,  a  report  on  the  findings  of  this  study  and  such  specific 
legislative  recommendations  as  is  appropriate  with  respect  to  the 
utilization,  cost  control,  quality  of  care,  and  equitable  and  efficient 
administration  of  such  an  extension  of  coverage. 

(f)  The  Secretary  shall  conduct  a  study  of  the  circumstances  and 
conditions  under  which  services  furnished  with  respect  to  respiratory 
therapy  should  be  covered  as  a  home  health  benefit  under  title  XVIII 
of  the  Social  Security  Act. 

(g)  The  Secretary  shall  conduct  a  study  involving  a  comprehensive 
analysis  of  the  cost  effects  of  alternative  approaches  to  improving 
coverage  under  title  XVIII  of  the  Social  Security  Act  for  the  treat- 
ment of  various  types  of  foot  conditions. 

(h)  The  Secretary  shall  submit  a  report  on  each  of  the  demonstra- 
tion projects  and  studies  described  in  subsections  (a),  (c),  (d),  (f),  and 
(g).  Each  such  report  shall  be  submitted  within  twenty-four  months  of 
the  date  of  the  enactment  of  this  Act  and  shall  contain  any  recom- 
mendations for  legislative  changes  which  the  Secretary  finds  desir- 
able as  a  result  of  conducting  the  demonstration  project  or  study  with 
respect  to  which  the  report  is  submitted. 

(i)  Where  any  study  or  demonstration  project  conducted  under  this 
section  relates  to  payments  with  respect  to  services  furnished  by 
independent  practitioners,  such  study  or  project  shall  include  an 
evaluation  of  the  effect  of  such  payments  on  coordination  of  care, 
cost,  quality,  and  the  organization  in  the  provision  of  services  and  the 
utilization  of  services. 

(j)  Grants,  payments  under  contracts,  and  other  expenditures  made 
for  studies  and  demonstration  projects  under  this  section  shall  be 
made  in  appropriate  part  from  the  Federal  Hospital  Insurance  Trust 
Fund  (established  by  section  1817  of  the  Social  Security  Act)  and  the  42  use  i395i. 
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Federal  Supplementary  Medical  Insurance  Trust  Fund  (established 
by  section  1841  of  the  Social  Security  Act).  Grants  and  payments 
under  contracts  may  be  made  either  in  advance  or  by  way  of 
reimbursement,  as  may  be  determined  by  the  Secretary,  and  shall  be 
made  in  such  installments  and  on  such  conditions  as  the  Secretary 
finds  necessary  to  carry  out  the  purpose  of  this  section.  With  respect 
to  any  such  grant,  payment,  or  other  expenditure,  the  amount  to  be 
paid  from  each  of  such  trust  funds  shall  be  determined  by  the 
Secretary,  giving  due  regard  to  the  purposes  of  the  experiment  or 
project  involved. 


42  use  1395g 
note. 


TEMPORARY  DELAY  IN  PERIODIC  INTERIM  PAYMENTS 

Sec.  959.  Notwithstanding  section  1815(a)  of  the  Social  Security 
Act,  in  the  case  of  a  hospital  which  is  paid  periodic  interim  payments 
under  such  section,  the  Secretary  of  Health  and  Human  Services 
shall  provide  that  with  respect  to  the  last  twenty-one  days  for  which 
such  payments  would  otherwise  be  made  during  fiscal  year  1981,  such 
payments  shall  be  deferred  until  fiscal  year  1982. 

Part  C— Provisions  Relating  to  Medicaid 


42  use  1396b. 


42  use  1316. 
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DISPUTED  MEDICAID  CLAIMS 

Sec.  961.  (a)  Section  1903(d)  of  the  Social  Security  Act  is  amended 
by  adding  at  the  end  thereof  the  following  new  paragraph: 

'*(5)  In  any  case  in  which  the  Secretary  estimates  that  there  has 
been  an  overpayment  under  this  section  to  a  State  on  the  basis  of  a 
claim  by  such  State  that  has  been  disallowed  by  the  Secretary  under 
section  1116(d),  and  such  State  disputes  such  disallowance,  the 
amount  of  the  Federal  payment  in  controversy  shall,  at  the  option  of 
the  State,  be  retained  by  such  State  or  recovered  by  the  Secretary 
pending  a  final  determination  with  respect  to  such  payment  amount. 
If  such  final  determination  is  to  the  effect  that  any  amount  was 
properly  disallowed,  and  the  State  chose  to  retain  payment  of  the 
amount  in  controversy,  the  Secretary  shall  offset,  from  any  subse- 
quent payments  made  to  such  State  under  this  title,  an  amount  equal 
to  the  proper  amount  of  the  disallowance  plus  interest  on  such 
amount  disallowed  for  the  period  beginning  on  the  date  such  amount 
was  disallowed  and  ending  on  the  date  of  such  final  determination 
(but  not  to  exceed  a  period  of  twelve  months  with  respect  to  disallow- 
ances made  prior  to  October  1,  1981,  or  six  months  with  respect  to 
disallowances  made  thereafter)  at  a  rate  (determined  by  the  Secre- 
tary) based  on  the  average  of  the  bond  equivalent  of  the  weekly 
90-day  treasury  bill  auction  rates  during  such  period.". 

(b)  The  amendment  made  by  subsection  (a)  shall  be  effective  with 
respect  to  expenditures  for  services  furnished  on  or  after  October  1, 
1980. 


42  use  1396a. 


REIMBURSEMENT  RATES  UNDER  MEDICAID  FOR  SKILLED  NURSING  AND 
INTERMEDIATE  CARE  FACILITY  SERVICES 

Sec.  962.  (a)  Section  1902(a)(13)(E)  of  the  Social  Security  Act  is 
amended  to  read  as  follows: 

*'(E)  for  payment  of  the  skilled  nursing  facility  and  intermedi- 
ate care  facility  services  provided  under  the  plan  through  the  use 
of  rates  (determined  in  accordance  with  methods  and  standards 
developed  by  the  State)  which  the  State  finds,  and  makes 
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assurances  satisfactory  to  the  Secretary,  are  reasonable  and 
adequate  to  meet  the  costs  which  must  be  incurred  by  efficiently 
and  economically  operated  facilities  in  order  to  provide  care  and 
services  in  conformity  with  applicable  State  and  Federal  laws, 
regulations,  and  quality  and  safety  standards;  and  such  State 
makes  further  assurances,  satisfactory  to  the  Secretary,  for  the 
filing  of  uniform  cost  reports  by  each  skilled  nursing  or  interme- 
diate care  facility  and  periodic  audits  by  the  State  of  such 
reports;  and". 

(b)  The  amendment  made  by  subsection  (a)  shall  become  effective 
on  October  1, 1980. 


42  use  1396a 
note. 


EXTENSION  OP  INCREASED  FUNDING  FOR  STATE  MEDICAID  FRAUD 
CONTROL  UNITS 

Sec.  963.  Section  1903(a)(6)  of  the  Social  Security  Act  is  amended  by  42  use  I396b. 
striking  out  "an  amount  equal  to"  and  all  that  follows  through  "with 
respect  to  costs  incurred"  and  inserting  in  lieu  thereof  the  following: 
"an  amount  equal  to — 

"(A)  90  per  centum  of  the  sums  expended  during  such  a 
quarter  within  the  twelve-quarter  period  beginning  with  the 
first  quarter  in  which  a  payment  is  made  to  the  State 
pursuant  to  this  paragraph,  and 

"(B)  75  per  centum  of  the  sums  expended  during  each 
succeeding  calendar  quarter, 
with  respect  to  costs  incurred". 

CHANGE  IN  CALENDAR  QUARTER  FOR  WHICH  SATISFACTORY  UTIUZA- 
TION  REVIEW  MUST  BE  SHOWN  TO  RECEIVE  WAIVER  OF  MEDICAID 
REDUCTION 

Sec.  964.  Section  1903(g)(3)(B)  of  the  Social  Security  Act  is  42usei396b. 
amended — 

(1)  by  striking  out  "October  1,  1977"  and  inserting  in  lieu 
thereof  "January  1, 1978";  and 

(2)  by  striking  out  "the  calendar  quarter  ending  on  December 
31,  1977"  and  inserting  in  lieu  thereof  "any  calendar  quarter 
ending  on  or  before  December  31, 1978". 


REIMBURSEMENT  UNDER  MEDICAID  FOR  SERVICES  FURNISHED  BY 
NURSE-MIDWIVES 

Sec.  965.  (a)(1)  Subsection  (a)  of  section  1905  of  the  Social  Security 
Act  is  amended — 

(A)  by  striking  out  "and"  at  the  end  of  paragraph  (16); 

(B)  by  redesignating  paragraph  (17)  as  paragraph  (18);  and 

(C)  by  inserting  after  paragraph  (16)  the  following  new  para- 
graph: 

"(17)  services  furnished  by  a  nurse-midwife  (as  defined  in 
subsection  (m))  which  he  is  legally  authorized  to  perform  under 
State  law  (or  the  State  regulatory  mechanism  provided  by  State 
law),  whether  or  not  he  is  under  the  supervision  of,  or  associated 
with,  a  physician  or  other  health  care  provider;  and". 
(2)  Such  section  is  further  amended  by  adding  at  the  end  thereof  the 
following  new  subsection: 

"(m)  The  term  'nurse-midwife'  means  a  registered  nurse  who  has 
successfully  completed  a  program  of  study  and  clinical  experience 
meeting  guidelines  prescribed  by  the  Secretary,  or  has  been  certified 


42  use  1396d. 
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by  an  organization  recognized  by  the  Secretary,  and  performs  serv- 
ices in  the  area  of  management  of  the  care  of  mothers  and  babies 
(throughout  the  maternity  cycle)  which  he  is  legally  authorized  to 
perform  in  the  State  in  which  he  performs  such  services.". 
42  use  1396a.        (fo)  Section  1902(a)  of  such  Act  is  amended— 

(1)  by  striking  out  "clauses  (1)  through  (5)"  in  paragraph  (13)(B) 
and  inserting  in  lieu  thereof  "paragraphs  (1)  through  (5)  and 
(17)"; 

(2)  by  striking  out  "clauses  (1)  through  (5)"  in  paragraph 
(13)(C)(i)  and  inserting  in  lieu  thereof  "paragraphs  (1)  through  (5) 
and  (17)"; 

(3)  by  striking  out  "clauses  numbered  (1)  through  (16)"  in 
paragraph  (13)(C)(ii)  and  inserting  in  lieu  thereof  "paragraphs 
numbered  (1)  through  (17)";  and 

(4)  by  striking  out  "clauses  (1)  through  (5)  and  (7)"  in  paragraph 
(14XA)(i)  and  inserting  in  lieu  thereof  "paragraphs  (1)  through 
(5),  (7),  and  (17)". 

42  use  1396a  (c)(1)  The  amendments  made  by  this  section  shall  (except  as 
provided  under  paragraph  (2))  be  effective  with  respect  to  payments 

42  use  1396.  under  title  XIX  of  the  Social  Security  Act  for  calendar  quarters 
beginning  more  than  one  hundred  and  twenty  days  after  the  date  of 
the  enactment  of  this  Act. 

(2)  In  the  case  of  a  State  plan  for  medical  assistance  under  title  XIX 
of  the  Social  Security  Act  which  the  Secretary  of  Health  and  Human 
Services  determines  requires  State  legislation  in  order  for  the  plan  to 
meet  the  additional  requirements  imposed  by  the  amendments  made 
by  this  section,  the  State  plan  shall  not  be  regarded  as  failing  to 
comply  with  the  requirements  of  such  title  solely  on  the  basis  of  its 
failure  to  meet  these  additional  requirements  before  the  first  day  of 
the  first  calendar  quarter  beginning  after  the  close  of  the  first 
regular  session  of  the  State  legislature  that  begins  after  the  date  of 
the  enactment  of  this  Act. 

DEMONSTRATION  PROJECTS  RELATING  TO  THE  TRAINING  OF  AFDC 
RECIPIENTS  AS  HOME  HEALTH  AIDES 

42  use  632a.  Sec.  966.  (a)  The  Secretary  of  Health  and  Human  Services  shall 
enter  into  agreements  with  States,  selected  at  his  discretion,  for  the 
purpose  of  conducting  demonstration  projects  for  the  training  and 
employment  of  eligible  participants  as  homemakers  or  home  health 
aides,  who  shall  provide  authorized  services  to  elderly  or  disabled 
individuals,  or  other  individuals  in  need  of  such  services,  to  whom 
such  services,  are  not  otherwise  reasonably  and  actually  available  or 
provided,  and  who  would,  without  the  availability  of  such  services,  be 
reasonably  anticipated  to  require  institutional  care. 
"Eligible  (b)  For  purposes  of  this  section,  the  term  "eligible  participant" 

participant.  means  an  individual  who  has  voluntarily  applied  for  participation 
and  who,  at  the  time  such  individual  enters  the  project  established 
under  this  section,  has  been  certified  by  the  appropriate  agency  of 
State  or  local  government  as  being  eligible  for  financial  assistance 
under  a  State  plan  approved  under  part  A  of  title  IV  of  the  Social 
Security  Act  and  as  having  continuously  received  such  financial 
assistance  during  the  ninety-day  period  which  immediately  precedes 
the  date  on  which  such  individual  enters  such  project  and  who, 
within  such  ninety-day  period,  had  not  been  employed  as  a  home- 
maker  or  home  health  aide. 

(c)(1)  The  Secretary  shall  enter  into  agreements  under  this  section 
with  no  more  than  twelve  States.  Priority  shall  be  given  to  States 
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which  have  demonstrated  interest  in  providing  services  of  the  type 
authorized  under  this  section. 

(2)  A  State  may  apply  to  enter  into  an  agreement  under  this  section 
in  such  manner  and  at  such  time  as  the  Secretary  may  prescribe. 

(3)  Any  State  entering  into  an  agreement  with  the  Secretary  under 
this  section  must — 

(A)  provide  that  the  demonstration  project  shall  be  adminis- 
tered by  a  State  health  services  agency  designated  for  this 
purpose  by  the  Governor  (which  may  be  the  State  agency 
administering  or  responsible  for  the  administration  of  the  State 

plan  for  medical  assistance  under  title  XIX  of  the  Social  Security  42  USC  1396. 
Act); 

(B)  provide  that  the  agency  designated  pursuant  to  subpara- 
graph (A)  shall,  to  the  maximum  extent  feasible,  arrange  for 
coordinating  its  activities  under  the  agreement  with  activities  of 
other  State  agencies  having  related  responsibilities; 

(C)  establish  a  formal  training  program,  which  meets  such 
standards  as  the  Secretary  may  establish  to  assure  the  adequacy 
of  such  program,  to  prepare  eligible  participants  to  provide  part- 
time  and  intermittent  homemaker  services  or  home  health  aide 
services  to  individuals  who  are  elderly,  disabled,  or  otherwise  in 
need  of  such  services; 

(0)  provide  for  the  full-time  employment  of  those  eligible 
participants  who  successfully  complete  the  training  program 
with  one  or  more  public  agencies  (or,  by  contract,  with  private 
bona  fide  nonprofit  agencies)  as  homemakers  or  home  health 
aides,  rendering  authorized  services,  under  the  supervision  of 
persons  determined  by  the  State  to  be  qualified  to  supervise  the 
performance  of  such  services,  to  individuals  described  in  subsec- 
tion (a)  at  wage  levels  comparable  to  the  prevailing  wage  levels  in 
the  area  for  similar  work; 

(E)  provide  that  such  services  provided  under  subparagraph  (D) 
shall  be  made  available  without  regard  to  income  of  the  individ- 
ual requiring  such  services,  but  that  a  reasonable  fee  will  be 
charged  (on  a  sliding  scale  basis)  for  such  services  provided  to 
individuals  who  have  income  in  excess  of  200  percent  of  the  needs 
standard  in  such  State  under  the  State  plan  approved  under  part 

A  of  title  IV  of  the  Social  Security  Act  for  a  household  of  the  42  USC  601. 
same  size  as  such  individual's  household; 

(F)  provide  for  a  system  of  continuing  independent  professional 
review  by  an  appropriate  panel,  which  is  not  affiliated  with  the 
entity  providing  the  services  involved,  to  assure  that  services  are 
provided  only  to  individuals  reasonably  determined  to  be  in  need 
of  such  supportive  services; 

(G)  provide  for  evaluation  of  the  project  and  review  of  all 
agencies  providing  services  under  the  project; 

(H)  submit  periodic  reports  to  the  Secretary  as  he  may  require; 
and 

(1)  meet  such  other  requirements  as  the  Secretary  may  estab- 
lish for  the  proper  and  efficient  implementation  of  the  project. 

(4)  The  number  of  participants  in  any  project  shall  not  exceed  that 
number  which  the  Secretary  determines  to  be  reasonable,  based  upon 
the  capability  of  the  agencies  involved  to  train,  employ,  and  properly 
utilize  eligible  participants.  Such  number  may  be  appropriately 
modified,  subsequently,  with  the  approval  of  the  Secretary. 

(5)  Any  contract  with  a  private  bona  fide  nonprofit  agency  entered 
into  pursuant  to  paragraph  (3)(D)  shall  provide  for  reasonable  reim- 
bursement of  such  agencies  for  services  on  a  basis  proportionate  to 
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the  amount  of  time  allocated  to  individuals  eligible  to  receive  such 
services  under  this  section  (and,  in  case  such  agency  is  an  institution, 
the  amount  of  the  reimbursement  shall  not  exceed  the  amount  of 
reimbursement  which  would  have  been  payable  if  the  services 
involved  had  been  provided  by  a  free-standing  agency). 

(6)  For  purposes  of  this  section,  a  facility  of  the  Veterans' Adminis- 
tration shall,  at  the  request  of  the  Administrator  of  Veterans*  Affairs, 
be  considered  to  be  a  public  agency.  In  the  case  of  any  such  facility 
which  is  so  considered  to  be  a  public  agency,  of  the  costs  determined 
under  this  section  which  are  attributable  to  such  facility,  90  percent 
shall  be  paid  by  the  State  and  10  percent  by  the  Veterans'  Adminis- 
tration. 

(d)  (1)  For  purposes  of  this  section,  authorized  homemaker  and  home 
health  aide  services  include  part-time  or  intermittent — 

(A)  personal  care,  such  as  bathing,  grooming,  and  toilet  care; 

(B)  assisting  patients  having  limited  mobility; 

(C)  feeding  and  diet  assistance; 

(D)  home  management,  housekeeping,  and  shopping; 

(E)  health-oriented  recordkeeping; 

(F)  family  planning  services;  and 

(G)  simple  procedures  for  identifying  potential  health  prob- 
lems. 

(2)  Such  authorized  services  do  not  include  any  services  performed 
in  an  institution,  or  any  services  provided  under  circumstances 
where  institutionalization  would  be  substantially  more  efficient  as  a 
means  of  providing  such  services. 

(e)  (1)  Agreements  shall  be  entered  into  under  this  section  between 
the  Secretary  and  the  State  agency  designated  by  the  Governor. 
Under  such  agreement  the  Secretary  shall  pay  to  the  State,  as  an 

42  use  1396b.  additional  payment  under  section  1903  of  the  Social  Security  Act  for 
each  quarter,  an  amount  equal  to  90  percent  of  the  reasonable  costs 
incurred  (less  the  Federal  share  of  any  related  fees  collected)  by  such 
State  during  such  quarter  in  carrying  out  a  demonstration  project 
under  this  section,  including  reasonable  wages  and  other  employ- 
ment costs  of  eligible  participants  employed  full  time  under  such 
project  (and,  for  purposes  of  determining  the  amount  of  such  addi- 
tional payment,  the  10  percent  referred  to  in  subsection  (c)(6),  paid  by 
the  Veterans'  Administration,  shall  be  deemed  to  be  a  cost  incurred 
by  the  State  in  carrying  out  such  a  project). 

(2)  Demonstration  projects  under  this  section  shall  be  of  a  maxi- 
mum duration  of  four  years,  plus  an  additional  time  period  of  up  to 
six  months  for  planning  and  development,  and  up  to  six  months  for 
final  evaluation  and  reporting.  Federal  funding  under  this  subsection 
shall  not  be  available  for  the  employment  of  any  eligible  participant 
under  the  project  after  such  participant  has  been  employed  for  a 
period  of  three  years. 

42  use  601.  (f)  For  purposes  of  title  IV  of  the  Social  Security  Act,  any  eligible 

participant  taking  part  in  a  training  program  under  a  project 
authorized  under  this  section  shall  be  deemed  to  be  participating  in  a 

42  use  630.        work  incentive  program  established  by  part  C  of  such  title. 

(g)  For  the  first  year  (and  such  additional  immediately  succeeding 
period  as  the  State  may  specify)  during  which  an  eligible  participant 
is  employed  under  the  project  established  under  this  section,  such 
participant  shall,  notwithstanding  any  other  provision  of  law,  retain 
any  eligibility  for  medical  assistance  under  a  State  plan  approved 

42  use  1396.  under  title  XIX  of  the  Social  Security  Act,  and  any  eligibility  for 
social  and  supportive  services  provided  under  the  State  plan  ap- 

42  use  601.        proved  under  part  A  of  title  IV  of  such  Act,  which  such  participant 
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had  at  the  time  such  participant  entered  the  training  program 
established  under  this  section. 

Qi)  The  Secretary  shall  submit  annual  reports  to  the  Congress 
evaluating  the  demonstration  projects  carried  out  under  this  section, 
and  shall  submit  a  final  report  to  the  Congress  not  more  than  six 
months  after  he  has  received  the  final  reports  firom  all  States 
participating  in  such  projects. 

(i)  The  Secretary  shall,  and  is  hereby  authorized  to,  waive  such 
requirements,  including  formal  solicitation  and  approval  require- 
ments, as  will  further  expeditious  and  effective  implementation  of 
this  section. 

TITLE  X— OTHER  SOCIAL  SECURITY  ACT 
PROGRAMS;  UNEMPLOYMENT  COMPEN- 
SATION 

Subtitle  A— Public  Assistance 

FEDERAL  DAY  CARE  REGULATIONS 

Sec.  1001.  (a)  Section  2002(a)(9)  of  the  Social  Security  Act  is  42  use  i397a. 
amended  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

"(D)  The  requirements  imposed  by  this  paragraph  or  by  any 
regulations  promulgated  by  the  Department  of  Health  and  Human 
Services  to  carry  out  this  paragraph  shall  be  inapplicable  to  child  day 
care  services  provided  after  June  30,  1980,  and  prior  to  July  1,  1981, 
which  meet  applicable  standards  of  State  and  local  law.". 

(b)  The  provisions  of  section  3(f)  of  Public  Law  93-647  shall  not  42  use  1397a 
apply  with  respect  to  child  day  care  services  provided  after  June  30,  ^9^® 

1980,  and  prior  to  July  1,  1981,  which  meet  applicable  standards  of 
State  and  local  law. 

(c)  The  Department  of  Health  and  Human  Services  shall  assist  each 
State  in  conducting  a  systematic  assessment  of  current  practices  in 

day  care  programs  funded  under  title  XX  of  the  Social  Security  Act.  42  use  1397. 
Upon  completion  of  such  assessments,  but  not  later  than  June  1, 

1981,  the  Secretary  shall  provide  a  summary  report  of  the  results  of 
such  assessments  to  the  Congress. 

ADDITIONAL  SAVINGS 

Sec.  1002.  For  provisions  of  law  which  reduce  spending  for  fiscal 
year  1981  under  public  assistance  programs  under  the  Social  Security 
Act  in  satisfaction  of  reconciliation  requirements  imposed  by  sections 
3(a)(8)  and  3(a)(15)  of  H.  Con.  Res.  307  (96th  Congress),  see  the  Social 
Security  Disability  Amendments  of  1980  (Public  Law  96-265)  and  the  ^^te,  p.  441. 
Adoption  Assistance  and  Child  Welfare  Act  of  1980  (Public  Law 

96-272).  Ante,  p.  500. 

Subtitle  B— Old-Age,  Survivors,  and  Disability 
Insurance  Program 

LIMIT  ON  retroactive  BENEFITS 

Sec.  1011.  (a)  The  first  sentence  of  section  202(j)(l)  of  the  Social  42  use  402. 
Security  Act  is  amended  by  striking  out  "prior  to  the  end  of  the 
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twelfth  month  immediately  succeeding  such  month/' and  inserting  in 

lieu  thereof  the  following:  prior  to— 

"(A)  the  end  of  the  twelfth  month  immediately  succeeding  such 
month  in  any  case  where  the  individual  (i)  is  filing  application  for 
a  benefit  under  subsection  (e)  or  (f),  and  satisfies  paragraph  (1)(B) 
of  such  subsection  by  reason  of  clause  (ii)  thereof,  or  (ii)  is  filing 
application  for  a  benefit  under  subsection  (b),  (c),  or  (d)  on  the 
basis  of  the  wages  and  self-employment  income  of  a  person 
entitled  to  disability  insurance  benefits,  or 

"(B)  the  end  of  the  sixth  month  immediately  succeeding  such 
month  in  any  case  where  subparagraph  (A)  does  not  apply.". 
42  use  402  note.      (b)  The  amendment  made  by  subsection  (a)  shall  be  effective  with 

respect  to  applications  filed  on  or  after  the  first  day  of  the  first  month 

which  begins  60  davs  or  more  after  the  date  of  the  enactment  of  this 

Act. 

ADDITIONAL  SAVINGS 

Sec.  1012.  For  provisions  of  law  which  reduce  spending  for  fiscal 
year  1981  under  the  old-age,  survivors,  and  disability  insurance 
program  in  satisfaction  of  reconciliation  requirements  imposed  by 
sections  3(a)(8)  and  3(a)(15)  of  H.  Con.  Res.  307  (96th  Congress),  see 

Ante,  p.  2264.       section  5  of  Public  Law  96-473,  and  the  Social  Security  Disability 

Ante,  p.  441.        Amendments  of  1980  (Public  Law  96-265). 

Subtitle  C— Unemployment  Compensation  Provisions 

TERMINATION  OF  PROVISIONS  PROVIDING  REIMBURSEMENT  FOR  UNEM- 
PLOYMENT BENEFITS  PAID  ON  THE  BASIS  OF  PUBLIC  SERVICE  EMPLOY- 
MENT 

Sec.  1021.  Part  B  of  title  H  of  the  Emergency  Jobs  and  Unemploy- 
ment Assistance  Act  of  1974  is  amended  by  adding  at  the  end  thereof 
the  following  new  section: 

"termination 


"Public  service 

wages." 

26  use  3304 

note. 


''Sec.  224.  Notwithstanding  any  other  provision  of  this  part,  the 
term  'public  service  wages'  shall  not  include  remuneration  for 
services  performed  in  weeks  which  begin  after  the  date  of  the 
enactment  of  this  section." 


26  use  3304 
note. 


26  use  3304 
note. 


WAITING  PERIOD  FOR  BENEFITS 

Sec.  1022.  (a)  Section  204(a)(2)  of  the  Federal-State  Extended 
Unemployment  Compensation  Act  of  1970  is  amended — 

(1)  by  inserting  "(A)"  after  "compensation",  and 

(2)  by  inserting  immediately  before  the  period  the  following:  ", 
or  (B)  paid  for  the  first  week  in  an  individual's  eligibility  period 
for  which  extended  compensation  or  sharable  regular  compensa- 
tion is  paid,  if  the  State  law  of  such  State  provides  for  payment 
(at  any  time  or  under  any  circumstances)  of  regular  compensa- 
tion to  an  individual  for  his  first  week  of  otherwise  compensable 
unemployment". 

(b)(1)  Except  as  provided  in  paragraph  (2),  the  amendments  made 
by  this  section  shall  apply  in  the  case  of  compensation  paid  to 
individuals  during  eligibility  periods  beginning  on  or  after  the  date  of 
the  enactment  of  this  Act. 
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(2)  In  the  case  of  a  State  with  respect  to  which  the  Secretary  of 
Labor  has  determined  that  State  legislation  is  required  in  order  to 
eliminate  its  current  policy  of  paying  regular  compensation  to  an 
individual  for  his  first  week  of  otherwise  compensable  unemploy- 
ment, the  amendments  made  by  this  section  shall  apply  in  the  case  of 
compensation  paid  to  individuals  during  eligibility  periods  beginning 
after  the  end  of  the  first  regularly  scheduled  session  of  the  State 
legislature  ending  more  than  thirty  days  after  the  date  of  the 
enactment  of  this  Act. 

BENEFITS  ON  ACCOUNT  OF  FEDERAL  SERVICE  TO  BE  PAID  BY  EMPLOYING 

FEDERAL  AGENCY 

Sec.  1023.  (a)  Title  IX  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  section: 

"federal  employees  COMPENSATION  ACCOUNT 

"Sec.  909.  There  is  hereby  established  in  the  Unemployment  Trust  42  use  1109. 
Fund  a  Federal  Employees  Compensation  Account  which  shall  be 
used  for  the  purposes  specified  in  section  8509  of  title  5,  United  States 
Code.  For  the  purposes  provided  for  in  section  904(e),  such  account 
shall  be  maintained  as  a  separate  book  account.". 

(b)  Subchapter  I  of  chapter  85,  title  5,  United  States  Code,  is 
amended  by  adding  at  the  end  thereof  the  following  new  section: 

"§  8509.  Federal  Employees  Compensation  Account  5  use  8509. 

"(a)  The  Federal  Employees  Compensation  Account  (as  established 
by  section  909  of  the  Social  Security  Act,  and  hereafter  in  this  section  Supra. 
referred  to  as  the  'Account')  in  the  Unemployment  Trust  Fund  (as 
established  by  section  904  of  such  Act)  shall  consist  of— 

"(1)  funds  appropriated  to  or  transferred  thereto,  and 

"(2)  amounts  deposited  therein  pursuant  to  subsection  (c). 

"Ot))  Moneys  in  the  Account  shall  be  available  only  for  the  purpose 
of  making  payments  to  States  pursuant  to  agreements  entered  into 
under  this  subchapter  and  making  payments  of  compensation  under 
this  subchapter  in  States  which  do  not  have  in  effect  such  an 
agreement. 

"(c)(1)  Each  employing  agency  shall  deposit  into  the  Account 
amounts  equal  to  the  expenditures  incurred  under  this  subchapter  on 
account  of  Federal  service  performed  by  employees  and  former 
employees  of  that  agency. 

"(2)  Deposits  required  by  paragraph  (1)  shall  be  made  during  each 
calendar  quarter  and  the  amount  of  the  deposit  to  be  made  by  any 
employing  agency  during  any  quarter  shall  be  based  on  a  determina- 
tion by  the  Secretary  of  Labor  as  to  the  amounts  of  payments,  made 
prior  to  such  quarter  from  the  Account  based  on  Federal  service 
performed  by  employees  of  such  agency  after  December  31, 1980,  with 
respect  to  which  deposit  has  not  previously  been  made.  The  amount 
to  be  deposited  by  any  employing  agency  during  any  calendar  quarter 
shall  be  adjusted  to  take  account  of  any  overpayment  or  underpay- 
ment of  deposit  during  any  previous  quarter  for  which  adjustment 
has  not  already  been  made. 

"(d)  The  Secretary  of  Labor  shall  certify  to  the  Secretary  of  the 
Treasury  the  amount  of  the  deposit  which  each  employing  agency  is 
required  to  make  to  the  Account  during  any  calendar  quarter,  and 
the  Secretary  of  the  Treasury  shall  notify  the  Secretary  of  Labor  as  to 


94  STAT.  2658  PUBLIC  LAW  96-499— DEC  5,  1980 

the  date  and  amount  of  any  deposit  made  to  such  Account  by  any 
such  agency. 

"(e)  Prior  to  the  beginning  of  each  fiscal  year  (commencing  with  the 
fiscal  year  which  begins  October  1, 1981)  the  Secretary  of  Labor  shall 
estimate — 

"(1)  the  amount  of  expenditures  which  will  be  made  from  the 
Account  during  such  year,  and 

"(2)  the  amount  of  funds  which  will  be  available  during  such 
year  for  the  making  of  such  expenditures, 
and  if,  on  the  basis  of  such  estimate,  he  determines  that  the  amount 
described  in  paragraph  (2)  is  in  excess  of  the  amount  necessary — 

"(3)  to  meet  the  expenditures  described  in  paragraph  (1),  and 

"(4)  to  provide  a  reasonable  contingency  fund  so  as  to  assure 
that  there  will,  during  all  times  in  such  year,  be  sufficient  sums 
available  in  the  Account  to  meet  the  expenditures  described  in 
paragraph  (1), 

he  shall  certify  the  amount  of  such  excess  to  the  Secretary  of  the 
Treasury  and  the  Secretary  of  the  Treasury  shall  transfer,  from  the 
Account  to  the  general  fund  of  the  Treasury,  an  amount  equal  to  such 
excess. 

"(f)  The  Secretary  of  Labor  is  authorized  to  establish  such  rules  and 
regulations  as  may  be  necessary  or  appropriate  to  carry  out  the 
provisions  of  this  section. 

"(g)  Any  funds  appropriated  after  the  establishment  of  the 
Account,  for  the  makmg  of  payments  for  which  expenditures  are 
authorized  to  be  made  from  moneys  in  the  Account,  shall  be  made  to 
the  Account;  and  there  are  hereby  authorized  to  be  appropriated  to 
the  Account,  from  time  to  time,  such  sums  as  may  be  necessary  to 
assure  that  there  will,  at  all  times,  be  sufficient  sums  available  in  the 
Account  to  meet  the  expenditures  authorized  to  be  made  from 
moneys  therein.". 

5  use  8509  note.  (c)  AH  funds  appropriated  which  are  available  for  the  making  of 
payments  to  States  after  December  31, 1980,  pursuant  to  agreements 
entered  into  under  subchapter  I  of  chapter  85  of  title  5,  United  States 

5  use  8501.  Code,  or  for  the  making  of  pa3nnents  after  such  date  of  compensation 
under  such  subchapter  in  States  which  do  not  have  in  effect  such  an 
agieement,  shall  be  transferred  on  January  1,  1981,  to  the  Federal 
Employees  Compensation  Account  established  by  section  909  of  the 

Ante,  p.  2657.  Social  Security  Act.  On  and  after  such  date,  all  payments  described  in 
the  preceding  sentence  shall  be  made  from  such  Account  as  provided 
by  section  8509  of  title  5,  United  States  Code. 

UMITATION  ON  EXTENDED  UNEMPLOYMENT  COMPENSATION  PROGRAM 

26  use  3304  Sec.  1024.  (a)  Section  202(a)  of  the  Federal-State  Extended  Unem- 

^  ployment  Compensation  Act  of  1970  is  amended  by  adding  at  the  end 

thereof  the  following  new  paragraphs: 

"(3)(A)  Notwithstanding  the  provisions  of  paragraph  (2),  payment  of 
extended  compensation  under  this  Act  shall  not  be  made  to  any 
individual  for  any  week  of  unemployment  in  his  eligibility  period— 
"(i)  during  which  he  fails  to  accept  any  offer  of  suitable  work 
(as  defined  in  subparagraph  (c))  or  fails  to  apply  for  any  suitable 
work  to  which  he  was  referred  by  the  State  agency;  or 
"(ii)  during  which  he  fails  to  actively  engage  in  seeking  work. 
"(B)  If  any  individual  is  ineligible  for  extended  compensation  for 
any  week  by  reason  of  a  failure  described  in  clause  (i)  or  (ii)  of 
subparagraph  (A),  the  individual  shall  be  ineligible  to  receive 
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extended  compensation  for  any  week  which  begins  during  a  period 
which— 

"(i)  begins  with  the  week  following  the  week  in  which  such 
failure  occurs,  and 

"(ii)  does  not  end  until  such  individual  has  been  employed 
during  at  least  4  weeks  which  begin  after  such  failure  and  the 
total  of  the  remuneration  earned  by  the  individual  for  being  so 
employed  is  not  less  than  the  product  of  4  multiplied  by  the 
individual's  average  weekly  benefit  amount  (as  determined  for 
purposes  of  subsection  (b)(1)(c))  for  his  benefit  year. 
"(C)  For  purposes  of  this  paragraph,  the  term  'suitable  work'  "Suitable  work." 
means,  with  respect  to  any  individual,  any  work  which  is  within  such 
individual's  capabilities;  except  that,  if  the  individual  furnishes 
evidence  satisfactory  to  the  State  agency  that  such  individual's 
prospects  for  obtaining  work  in  his  customary  occupation  within  a 
reasonably  short  period  are  good,  the  determination  of  whether  any 
work  is  suitable  work  with  respect  to  such  individual  shall  be  made  in 
accordance  with  the  applicable  State  law. 

"(D)  Extended  compensation  shall  not  be  denied  under  clause  (i)  of 
subparagraph  (A)  to  any  individual  for  any  week  by  reason  of  a 
failure  to  accept  an  offer  of,  or  apply  for,  suitable  work — 

"(i)  if  the  gross  average  weekly  remuneration  payable  to  such 
individual  for  the  position  does  not  exceed  the  sum  of— 

"(I)  the  individual's  average  weekly  benefit  amount  (as 
determined  for  purposes  of  subsection  (b)(1)(C))  for  his  bene- 
fit year,  plus 

"(II)  the  amount  (if  any)  of  supplemental  unemployment 
compensation  benefits  (as  defined  in  section  501(c)(17)(D)  of 
the  Internal  Revenue  Code  of  1954)  payable  to  such  indi-  26  USC  501. 
vidual  for  such  week; 
"(ii)  if  the  position  was  not  offered  to  such  individual  in  writing 
and  was  not  listed  with  the  State  employment  service; 

"(iii)  if  such  failure  would  not  result  in  a  denial  of  compensa- 
tion under  the  provisions  of  the  applicable  State  law  to  the  extent 
that  such  provisions  are  not  inconsistent  with  the  provisions  of 
subparagraphs  (C)  and  (E);  or 
"(iv)  if  the  position  pays  wages  less  than  the  higher  of— 
"(I)  the  minimum  wage  provided  by  section  6(aXl)  of  the 
Fair  Labor  Standards  Act  of  1938,  without  regard  to  any  29  USC  206. 
exemption;  or 
"(II)  any  applicable  State  or  local  minimum  wage. 
"(E)  For  purposes  of  this  paragraph,  an  individual  shall  be  treated^ 
as  actively  engaged  in  seeking  work  during  any  week  if— 

"(i)  the  individual  has  engaged  in  a  systematic  and  sustained 
effort  to  obtain  work  during  such  week,  and 

"(ii)  the  individual  provides  tangible  evidence  to  the  State 
agency  that  he  has  engaged  in  such  an  effort  during  such  week. 
"(F)  For  purposes  of  section  3304(a)(ll)  of  the  Internal  Revenue 
Code  of  1954,  a  State  law  shall  provide  for  referring  applicants  for  26  USC  3304. 
benefits  under  this  Act  to  any  suitable  work  to  which  clauses  (i),  (ii), 
(iii),  and  (iv)  of  subparagraph  (D)  would  not  apply. 

"(4)  No  provision  of  State  law  which  terminates  a  disqualification 
for  voluntarily  leaving  employment,  being  discharged  for  miscon- 
duct, or  refusing  suitable  employment  shall  apply  for  purposes  of 
determining  eligiblity  for  extended  compensation  unless  such  termi- 
nation is  based  upon  employment  subsequent  to  the  date  of  such 
disqualification. 
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"(5)  No  payment  shall  be  made  under  this  Act  to  any  State  in 
respect  of  any  sharable  regular  compensation  paid  to  any  individual 
for  any  week  if,  under  the  rules  of  paragraphs  (3)  and  (4),  extended 
compensation  would  not  have  been  payable  to  such  individual  for 
such  week.". 

(b)  The  amendment  made  by  this  section  shall  apply  with  respect  to 
weeks  of  unemployment  beginning  after  March  31, 1981. 


26  use  3304 
note. 

26  use  3304. 


CERTIFICATION  OF  STATE  UNEMPLOYMENT  LAWS 

Sec.  1025.  On  October  31  of  any  taxable  year  after  1980,  the 
Secretary  of  Labor  shall  not  certify  any  State,  as  provided  in  section 
3304(c)  of  the  Internal  Revenue  Code  of  1954,  which,  after  reasonable 
notice  and  opportunity  for  a  hearing  to  the  State  agency,  the 
Secretary  of  Labor  finds  has  failed  to  amend  its  law  so  that  it  contains 
each  of  the  provisions  required  by  reason  of  the  enactment  of  the 
preceding  provisions  of  this  subtitle  to  be  included  therein,  or  has  with 
respect  to  the  12-month  period  ending  on  such  October  31,  failed  to 
comply  substantially  with  any  such  provision. 


Ante,  p.  1310. 


ADDITIONAL  SAVINGS 

Sec.  1026.  For  provisions  of  law  which  reduce  spending  for  fiscal 
year  1981  under  the  unemployment  compensation  program  in  satis- 
faction of  reconciliation  requirements  imposed  by  sections  3(a)(8)  and 
3(a)(15)  of  H.  Con.  Res.  307  (96th  Congress),  see  sections  415  and  416  of 
the  Multiemployer  Pension  Plan  Amendments  Act  of  1980  (Public 
Law  96-364). 


Revenue 
Adjustments  Act 
of  1980. 

26  use  1  note. 


Mortgage 
Subsidy  Bond 
Tax  Act  of  1980. 
26  use  1  note. 


26  use  103A. 


26  use  103. 


TITLE  XI— REVENUE  MEASURES 

SEC.  1100.  SHORT  TITLE. 

This  title  may  be  cited  as  the  "Revenue  Adjustments  Act  of  1980". 

Subtitle  A — Housing  Bonds 

SEC.  1101.  SHORT  TITLE. 

This  subtitle  may  be  cited  as  the  "Mortgage  Subsidy  Bond  Tax  Act 
of  1980". 

SEC.  1102.  MORTGAGE  SUBSIDY  BONDS. 

(a)  In  General.— Part  III  of  subchapter  B  of  chapter  1  of  the 
Internal  Revenue  Code  of  1954  (relating  to  items  specifically  excluded 
from  gross  income)  is  amended  by  inserting  after  section  103  the 
following  new  section: 

"SEC.  103A.  MORTGAGE  SUBSIDY  BONDS. 

"(a)  General  Rule.— Except  as  otherwise  provided  in  this  section, 
any  mortgage  subsidy  bond  shall  be  treated  as  an  obligation  not 
described  in  subsection  (a)  (1)  or  (2)  of  section  103. 
'  *(b)  Mortgage  Subsidy  Bond  Defined.— 

"(1)  In  general. — For  purposes  of  this  title,  the  term  'mort- 
gage subsidy  bond'  means  any  obligation  which  is  issued  as  part 
of  an  issue  a  significant  portion  of  the  proceeds  of  which  are  to  be 
used  directly  or  indirectly  for  mortgages  on  owner-occupied 
residences. 
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"For  the  holder  of  the  economic  interest  in  the  case  of  a  production 
payment,  see  section  636." 

(2)  Technical  and  conforming  amendments. — The  table  of 
sections  for  subpart  B  of  chapter  65  of  such  code  is  amended  by 
adding  at  the  end  thereof  the  following  new  item: 

"Sec.  6429.  Credit  and  refund  of  chapter  45  taxes  paid  by  royalty  owners." 

(d)  Denial  of  Deduction.— 

(1)  In  general.— Part  IX  of  subchapter  B  of  chapter  1  of  such 
Code  (relating  to  items  not  deductible)  is  amended  by  adding  at 
the  end  thereof  the  following  new  section: 

"SEC.  280D.  PORTION  OF  CHAPTER  45  TAXES  FOR  WHICH  CREDIT  OR    26  USC  280D. 
REFUND  IS  ALLOWABLE  UNDER  SECTION  6429. 

"No  deduction  shall  be  allowed  for  that  portion  of  the  tax  imposed 
by  section  4986  for  which  a  credit  or  refund  is  allowable  under  section  26  USC  4986. 
6429."  26  use  6429. 

(2)  Conforming  amendment.— The  table  of  sections  for  part 
IX  of  subchapter  B  of  chapter  1  of  such  Code  is  amended  by 
adding  at  the  end  thereof  the  following  new  item: 

"Sec.  280D.  Portion  of  chapter  45  taxes  for  which  credit  or  refund  is  allow- 
able under  section  6429." 

(3)  Effective  date.— The  amendments  made  by  this  subsection  26  USC  280D 
shall  apply  to  taxable  years  ending  after  February  29,  1980. 

Subtitle  E — Inclusion  in  Wages  for  Purposes  of  Social 
Security  and  Unemployment  Taxes  of  Employer 

SEC.   1141.   INCLUSION   IN   WAGES  OF   EMPLOYEE   TAXES   PAID  BY 
EMPLOYER. 

(a)  Social  Security  Tax.— 

(1)  Amendment  of  internal  revenue  code  of  1954.— Para-  26  use  3i2i. 
graph  (6)  of  section  3121(a)  of  the  Internal  Revenue  Code  of  1954 
(defining  wages)  is  amended  to  read  as  follows: 

"(6)  the  payment  by  an  employer  (without  deduction  from  the 
remuneration  of  the  employee) — 

"(A)  of  the  tax  imposed  upon  an  employee  under  section 
3101,  or  26  USC  3101. 

"(B)  of  any  payment  required  from  an  employee  under  a 
State  unemployment  compensation  law, 
with  respect  to  remuneration  paid  to  an  employee  for  domestic 
service  in  a  private  home  of  the  employer  or  for  agricultural 
labor;". 

(2)  Amendment  of  social  security  act.— Subsection  (f)  of  42  use  409. 
section  209  of  the  Social  Security  Act  is  amended  to  read  as 

follows: 

"(f)  The  payment  by  an  employer  (without  deduction  from  the 
remuneration  of  the  employee)— 

"(1)  of  the  tax  imposed  upon  an  employee  under  section  3101  of 
the  Internal  Revenue  Code  of  1954,  or  26  use  3101. 

"(2)  of  any  payment  required  from  an  employee  under  a  State 
unemployment  compensation  law, 
with  respect  to  remuneration  paid  to  an  employee  for  domestic 
service  in  a  private  home  of  the  employer  or  for  agricultural  labor;". 
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42  use  418. 


26  use  3306.  (b)  Federal  Unemployment  Tax.— Paragraph  (6)  of  section  3306(b) 
of  the  Internal  Revenue  Code  of  1954  (defining  wages)  is  amended  to 
read  as  follows: 

"(6)  the  payment  by  an  employer  (without  deduction  from  the 
remuneration  of  the  employee) — 

"(A)  of  the  tax  imposed  upon  an  employee  under  section 
3101,  or 

"(B)  of  any  payment  required  from  an  employee  under  a 
State  unemployment  compensation  law, 
with  respect  to  remuneration  paid  to  an  employee  for  domestic 
service  in  a  private  home  of  the  employer  or  for  agricultural 
labor;", 
(c)  Effective  Dates.— 

(1)  In  general.— Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  with  respect  to 
remuneration  paid  after  December  31, 1980. 

(2)  Exception  for  state  and  local  governments.— 

(A)  The  amendments  made  by  this  section  (insofar  as  they 
affect  the  application  of  section  218  of  the  Social  Security 
Act)  shall  not  apply  to  any  payment  made  before  January  1, 
1984,  by  any  governmental  unit  for  positions  of  a  kind  for 
which  ail  or  a  substantial  portion  of  the  social  security 
employee  taxes  were  paid  by  such  governmental  unit  (with- 
out deduction  from  the  remuneration  of  the  employee)  under 
the  practices  of  such  governmental  unit  in  effect  on  October 
1, 1980. 

(B)  For  purposes  of  subparagraph  (A),  the  term  "social 
security  employee  taxes"  means  the  amount  required  to  be 
paid  under  section  218  of  the  Social  Security  Act  as  the 
equivalent  of  the  taxes  imposed  by  section  3101  of  the 
Internal  Revenue  Code  of  1954. 

(C)  For  purposes  of  subparagraph  (A),  the  term  "Govern- 
mental unit"  means  a  State  or  political  subdivision  thereof 
within  the  meaning  of  section  218  of  the  Social  Security  Act. 

Subtitle  F— Telephone  Tax 

SEC.  1151.  TELEPHONE  TAX  CONTINUED  AT  2  PERCENT  FOR  1981. 

26  use  4251.  (a)  In  General.— The  table  contained  in  paragraph  (2)  of  section 
4251(a)  of  the  Internal  Revenue  Code  of  1954  (relating  to  imposition  of 
tax  on  communication  services)  is  amended  by  striking  out  the  last  2 
lines  of  such  table  and  inserting  in  lieu  thereof  the  following: 

"During  1980  or  1981   2 

During  1982   1". 

(b)  Conforming  Amendment.— Subsection  (b)  of  section  4251  of 
such  Code  is  amended  by  striking  out  "January  1, 1982"  and  inserting 
in  lieu  thereof  "January  1, 1983^ 

Subtitle  G— Increase  Until  1993  in  the  Duties  on  Certain 
Imports  of  Ethyl  Alcohol 


"Social  security 
employee  taxes.' 

42  use  418. 

26  use  3101. 

"Governmental 
unit." 

26  use  418. 


SEC.  1161.  INCREASE  UNTIL  1993  IN  THE  DUTIES  ON  ETHYL  ALCOHOL 
IMPORTED  FOR  FUEL  USE. 

(a)  Amendments  to  Appendix  to  TSUS.— 


PUBLIC  LAW  96-499— DEC  5,  1980 


94  STAT.  2695 


(1)  For  1981. — Effective  with  respect  to  articles  entered  on  or 
after  January  1, 1981,  subpart  A  of  part  1  of  the  Appendix  to  the 
Tariff  Schedules  of  the  United  States  (19  U.S.C.  1202)  is  amended 
by  inserting  in  numerical  sequence  the  following  new  item: 


901.50 


Ethyl  alcohol  {provided  for  in  item 
427.88,  part  2D,  schedule  4)  when 
imported  to  be  used  in  producing  a 
mixture  of  gasoline  and  alcohol  or  a 
mixture  of  a  special  fuel  and  alcohol 
for  use  as  fuel,  or  when  imported  to 
be  used  otherwise  as  fuel  


10$  per  gal. 


100  per  gal. 


On  or  before 
12/31/81 


(2)  For  1982.— Effective  with  respect  to  articles  entered  on  or 
after  January  1,  1982,  item  901.50  of  the  Tariff  Schedules  of  the 
United  States  (as  added  by  paragraph  (D)  is  amended  by  striking 
out  "10"  in  columns  numbered  1  and  2  and  inserting  in  lieu 
thereof  "20";  and  by  striking  out  "12/31/81"  and  inserting  in  lieu 
thereof  "12/31/82". 

(3)  After  1982  and  until  1993. — Effective  with  respect  to 
articles  entered  on  or  after  January  1,  1983,  such  item  901.50  is 
amended  by  striking  out  "20"  in  columns  numbered  1  and  2  and 
inserting  in  lieu  thereof  "40",  and  by  striking  out  "12/31/82"  and 
inserting  in  lieu  thereof  "12/31/92". 

(b)  Definition. — For  purposes  of  subsection  (a),  the  term  "entered" 
means  entered,  or  withdrawn  from  warehouse,  for  consumption  in 
the  customs  territory  of  the  United  States. 

Approved  December  5,  1980. 
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July  21,  1980. — Committed  to  the  Committee  of  the  Whole  House  on 
the  State  of  the  Union  and  ordered  to  be  printed 


Mr.  GiAiMO,  from  the  Committee  on  the  Budget, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  7765]  ^ 
[Including  cost  estimates  of  the  Congressional  Budget  Office] 

The  Committee  on  the  Budget,  to  whom  was  submitted  reconcilia- 
tion recommendations  pursuant  to  section  3  of  the  First  Concurrent 
Resolution  on  the  Budget  for  Fiscal  Year  1981,  having  considered  the 
same,  reports  favorably  thereon  and  recommends  that  the  bill  em- 
bodying those  recommendations  do  pass. 

STATEMENT  OF  THE  COMMITTEE  ON  THE  BUDGET 

The  Comimittee  on  the  Budget  is  pleased  to  report  that  House  com- 
mittees have  acted  promptly  and  responsibly  to  comply  with  the 
reconciliation  directives  of  the  Congress  contained  in  the  First  Budget 
Resolution  for  Fiscal  Year  1981.  In  the  following  sections  of  this 
report,  each  House  committee  involved  has  provided  Report  language 
to  accompany  its  recommendations.  Congressional  Budget  Office  cost 
estimates  are  also  included.  Consistent  with  the  provisions  of  the 
Budget  Act,  the  Budget  Committee  has  made  no  substantive  changes 
in  the  recommendations  or  the  Report  language  submitted  by  the 
committees  involved. 

When  Congress  approved  the  budget  targets  for  fiscal  year  1981, 
it  agreed  that  growth  in  Federal  spending  should  be  restrained.  If 
deficits  accompanied  by  high  rates  of  inflation  are  ultimately  to  be 
eliminated,  the  Federal  Government  must  initiate  basic  reforms  in  its 
spending  policies.  Congress  accepted  this  responsibility  in  approving 
reconciliation  as  well  as  restraint  in  discretionary  spending  in  the 
First  Budget  Resolution  for  Fiscal  Year  1981. 

(1) 
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III.  Changes  in  the  Medicaid  and  Medicare  Programs 

(Note. — A  substantial  number  of  the  recommendations  of  the  Committee  on 
Interstate  and  Foreign  Commerce  concerning  provisions  affecting  the  Medicare 
and  Medicaid  programs  are  identical  to  provisions  recommended  by  the  Com- 
mittee on  Ways  and  Means.  In  the  Reconciliation  bill,  only  one  set  of  the  identi- 
cal provisions  is  included ;  these  amendments  are  found  in  the  bill  in  Title  VIII, 
the  Ways  and  Means  se<?tion,  numbered  Sections  842  through  868.  In  determin- 
ing the  provision  of  the  bill  v^^hich  is  referenced  in  the  descriptive  language 
appearing  ibelow,  540  should  be  added  to  each  section  number  appearing  in  the 
Commerce  discussion  (i.e.,  Section  302  of  the  Commerce  version  refers  to  Section 
842  of  the  bill ;  Section  310  of  the  Commerce  version  refers  to  Section  850  of  the 
bill,  and  so  on).  Beginning  with  Section  331  of  the  Commerce  recommendations, 
relating  solely  to  the  Medicaid  program,  the  section  references  will  be  correct, 
and  will  parallel  the  section  number  contained  in  the  bill.) 

A.  General  Discussion  or  the  Committee  Kecommendations 

SHORT  TITLE    (SECTION  301) 

This  section  provides  that  these  amendments  may  be  cited  as  the 
"Medicare  and  Medicaid  Amendments  of  1980." 

EXPANDED  MEMBERSHIP  OF  PROFESSIONAL  STANDARDS  REVIEW 
ORGANIZATIONS    (SECTION   3  02) 

The  section  authorizes  each  professional  standards  review  organiza- 
tion (PSRO)  to  offer  membership,  at  its  own  option,  to  nonphysician 
health  professionals  who  hold  independent  hospital  admitting 
privileges. 

Under  present  law,  membership  in  a  professional  standards  review 
organization  is  limited  to  licensed  doctors  of  medicine  or  osteopathy 
engaged  in  the  practice  of  medicine  or  surgery  in  the  organization's 
area.  However,  the  provision  of  health  care  services  furnished  in  a  hos- 
pital setting  may  involve  orders  by  independent  health  professionals 
other  than  physicians;  for  example,  dentists  and  podiatrists.  Since 
such  health  professionals  hold  hospital  admitting  privileges  in  many 
jurisdictions  and  order  services  for  which  payment  may  be  made  under 
medicare  and  medicaid,  the  Committee  believes  it  would  be  appropriate 
to  provide  the  opportunity — consistent  with  established  professional 
relationships  in  each  community — for  such  professionals  to  participate 
in  the  evaluation  of  these  services  as  members  of  the  PSEO.  It  is  ex- 
pected that  such  membership,  where  the  invitation  is  extended  by  the 
PSKO,  would  be  made  available  under  the  same  general  conditions 
now  applicable  to  doctors  of  medicine  or  osteopathy.  And  the  same 
requirements  would  apply;  no  independent  health  professional  would 
review  services  that  he  or  she  delivered,  for  example.  Addditionally 
the  bill  retains  the  requirement  of  existing  law  that  only  doctors  of 
medicine  or  osteopathy  may  make  final  determinations  with  respect  to 
the  services  performed  by  other  M.D.'s  or  D.O.'s. 

The  Committee  believes  that  inclusion  of  consumer  representatives 
on  the  boards  of  local  PSRO's  should  be  left  to  the  option  of  each  or- 
ganization. Many  PSRO's  have  already,  on  a  voluntary  basis,  in- 
vited consumer  representatives  to  sit  on  their  boards.  The  Committee 
believes  that  such  voluntary  actions  should  be  encouraged. 
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REGISTERED  NURSE  AND  DENTIST  MEMBERSHIP  ON  STATEWIDE  COUNCIL 
ADVISORY   GROUP    (SECTION  303) 

The  section  provides  that  at  least  one  registered  professional  nurse 
and  one  dentist  would  have  to  be  included  in  the  membership  of  the 
advisory  group  to  each  Statewide  Professional  Standards  Review 
Council. 

Under  present  law,  the  advisory  group  to  a  Statewide  Council  must 
be  composed  of  representatives  of  health  care  practitioners  (other  than 
physicians)  and  health  care  institutions.  In  recognition  of  the  impact 
the  nursing  and  dental  professions  have  on  the  delivery  and  quality  of 
care,  the  Committee  believes  it  is  desirable  to  require  each  Statewide 
Council  advisory  group  to  include,  in  addition  to  representatives  of 
other  appropriate  professional  disciplines,  ait  least  one  registered  pro- 
fessional nurse  and  one  dentist. 

NONPHYSICIAN  MEMBERSHIP  ON  NATIONAL  PROFESSIONAL  STANDARDS 
REVIEW  COUNCIL    (SECTION  304) 

Under  the  section,  the  membership  of  the  National  Professional 
Standards  Review  Council  would  be  expanded  to  include  a  dentist,  a 
registered  professional  nurse,  and  one  other  nonphysician  health 
professional. 

Under  present  law,  membership  on  the  National  Council,  which  ad- 
vises the  Secretary  on  policy  and  administrative  matters  relating  to  the 
PSRO  program,  is  limited  to  doctors  of  medicine  and  osteopathy.  The 
Committee  believes,  however,  that  since  the  National  Council  is  re- 
sponsible for  providing  policy  and  administrative  advice  on  all  serv- 
ices covered  under  medicare  and  medicaid,  including  services  furnished 
by  nonphysician  health  professionals,  such  a  limitation  on  member- 
ship detracts  from  the  efieotive  performance  of  the  Council's  function. 
Providing  for  the  membership  of  representatives  of  the  nursing,  den- 
tal and  other  health  care  professions  would  enhance  the  exchange  of 
professional  judgments  on  standards  and  utilization  of  services  among 
these  disciplines. 

The  Committee  expects  that  the  Secretary,  in  selecting  the  member 
to  represent  the  several  nonphysician  health  disciplines,  will  develop 
a  selection  process  that  will  assure  both  the  equitable  rotation  of  the 
position  among  the  recognized  scientific  health  care  disciplines  and  the 
selection  of  a  representative  of  recognized  standing  and  distinction  in 
his  or  her  chosen  scientific  field. 

EFFICIENCY  IN  DELEGATED  REVIEW    (SECTION  305) 

The  section  provides  for  PSRO's  to  delegate  their  review  functions 
to  utilization  review  committees  of  hospitals,  but  only  when  the  util- 
ization committee  demonstrates  its  capacity  to  carry  out  the  required 
activities  effectively,  efficiently,  and  in  timely  fashion. 

Under  present  law,  PSRO's  consider  only  effectiveness  and  timeli- 
ness of  review  in  making  delegation  decisions.  The  Committee  is  con- 
cerned that,  although  hospital  utilization  review  committees  may  be 
able  to  demonstrate  effectiveness  and  timeliness,  they  may  not  in  all 
cases  be  able  to  undertake  these  review  activities  as  economically  (on 
a  cost  per  review  basis)  as  the  PSRO  serving  that  hospital's  area. 
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Where  this  is  the  case,  the  Committee  intends  that  the  PSRO  under- 
take the  review  activities.  Accordingly,  the  Committee  has  added 
"efficiently"  to  the  standards  that  a  hospital  utilization  review  commit- 
tee must  meet  in  order  to  continue  to  conduct  delegated  reviews. 

When  the  PSRO  law  was  enacted,  PSRO's  were  not  responsible  for 
delegated  hospital  review  budgets.  Currently,  however,  PSRO's  are 
limited  in  how  much  they  can  spend  on  review  and  PSRO's  must 
negotiate  review  budgets  with  delegated  hospitals.  Although  PSRO's 
have  been  negotiating  lower  unit  cost  rates  with  hospitals,  based  on 
hospital  financial  reports  fiscal  intermediaries  can  reimburse  hospitals 
at  higher  rates  than  those  negotiated.  Delegated  hospitals  therefore 
have  little  incentive  to  hold  their  expenditures  to  the  negotiated  level. 
The  only  option  available  to  PSRO's  interested  in  withdrawing  dele- 
gation to  control  costs  is  to  demonstrate  that  the  delegated  review  had 
been  ineffective. 

The  Committee  supports  measures  to  control  PSRO  review  costs 
and  feels  that  it  is  nexiessary  to  consider  the  cost  of  review  in  making 
decisions  about  delegation.  This  will  enable  medicare  and  medicaid  to 
achieve  the  most  efficient  conduct  of  effective  review. 

KEIQUIRED  ACTIVITIES  OF  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 

(SECTION  306) 

The  section  provides  that,  in  order  to  obtain  full  designation,  a 
conditionally  designated  PSRO  must,  at  a  minimum,  satisfactorily 
conduct  reviews  of  routine  inpatient  health  care  services  provided  to 
medicare  or  medicaid  beneficiaries  by  or  in  hospitals  in  its  area.  The 
section  eliminates  the  requirement  of  current  law  that  a  PSRO  must 
review  long-term  care  services  in  order  to  be  fully  designated  and 
must,  if  capable,  review  ambulatory  care  services  within  two  years  of 
becoming  fully  designated.  In  addition,  the  section  directs  the  Secre- 
tary to  establish  a  program  for  the  evaluation  of  the  cost-effectivenss 
of  review  of  particular  health  care  services  by  PSRO's,  and  to  require 
PSRO's  to  conduct  review  of  additional  health  care  services  (except 
as  part  of  the  evaluation  program)  only  where  such  review  has  been 
found  to  be  cost-effective  or  yields  other  significant  benefits.  Finally, 
the  section  authorizes  the  Secretary  to  designate  another  qualified 
PSRO  to  conduct  reviews  of  particular  services  not  yet  being  per- 
formed by  designated  PSRO's. 

Under  present  law  each  PSRO  is  required  to  assume  reView  respon- 
sibility for  care  (including  physicians'  services)  delivered  by  or  in  all 
types  of  institutions  within  four  years  of  receiving  conditional  desig- 
nation. The  law  further  permits  an  extension  for  two  additional  years 
of  a  conditionally  designated  PSRO's  trial  period  if  failure  to  imple- 
ment reviews  in  all  types  of  institutions  is  due  to  causes  beyond  the 
PSRO's  control.  Within  two  years  of  receiving  full  designation,  how- 
ever, the  Secretary  must  require  those  PSRO's  with  the  capability  to 
review  ambulatory  care  services  to  assume  this  responsibility. 

The  Committer  generally  favors  the  expansion  of  PSRO  review 
activities  into  areas  other  than  routine  inpatient  hospital  services.  The 
Committee  recognizes,  however,  that  the  expansion  contemplated  by 
current  law  would  be  premature  in  the  absence  of  evidence  that 
expanded  review  would  be  cost-effective  or  would  offer  other  signifi- 
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cant  benefits.  Accordingly,  the  section  requires  the  Secretary  to  estab- 
lish an  evaluation  program  to  determine  whether  long  term,  ambu- 
latory and  ancillary  care  reviews  are  cost-effective.  In  designing  the 
evaluation  program,  the  Secretary  is  directed  to  ensure  that  a  statis- 
tically valid  method  is  used  to  choose  which  PSRO's  will  and  will 
not  be  required  to  implement  the  particular  type  of  review  being  eval- 
uated. Any  statistically  valid  method  should  have  at  least  the  follow- 
ing characteristics : 

— The  creation  of  an  "experimental"  ^oup  of  PSRO's  that  imple- 
ment the  new  review  activity,  and  a  "control"  group  of  PSEO's 
that  do  not  implement  the  new  activity ; 
— The  selection  of  the  experimental  and  control  groups  in  such  a 
way  as  to  maximize  the  similarity  between  the  two  groups  in 
the  period  before  the  experimental  group  implements  the  new 
activity;  and 

— ^The  section  of  the  experimental  and  control  groups  in  a  way 
which  permits  a  comparison  that  is,  in  the  statistical  sense, 
unbiased. 

The  Committee  recognizes  that  studying  the  utilization  of  health 
care  services  is  a  veiy  complex  undertaking  and  it  is  often  difficult 
to  make  definitive  determinations  regarding  cause  and  effect  in  this 
area.  The  Comimittee  further  reco^izes  that  it  will  be  difficult  to  de- 
sign a  statistically  valid  study  because  of  the  many  factors  which  can 
affect  utilization  and  quality  practices  and  any  resulting  changes  in 
these  practices.  The  Committee,  however,  encourages  the  Secretary  to 
control  for  as  many  extraneous  factors  as  possible  in  studying 
PSRO  impact  in  the  long  tei-m  and  ambulatory  care  settings  and  on 
ancillary  services.  The  Committee  further  recognizes  that  studies  re- 
ported in  the  professional  literature,  or  other  evaluations,  may  also 
be  used  in  determining  whether  review  of  particular  health  services 
is  cost-effective  or  yields  other  significant  benefits  if  such  studies  or 
evaluations  are  of  comparable  reliability  to  the  studies  required  under 
the  evaluation  program. 

These  new  requirements  reflect  the  concern  of  the  Committee  that 
the  effectiveness  of  PSRO  review  activities  must  be  demonstrated 
more  persuasively  than  has  been  possible  in  the  past.  Evaluations  car- 
ried out  to  date  by  the  Health  Care  Financing  Administration  and  by 
the  Congressional  Budget  Office  of  PSRO  review  of  admissions  and 
lengths  of  stay  in  acute-care  hospitals  suggests  that  such  review  may 
reduce  utilization.  The  CBO  has  also  concluded  that  the  best  estimate 
is  that  the  net  savings  generated  by  the  PSRO  program  are  about  30 
percent  less  than  program  costs,  whereas  the  Health  Care  Financing 
Administration  evaluations  have  concluded  that  the  program  is  cost 
effective.  Both  the  CBO  and  HCFA  estimates,  however,  rest  on  con- 
troversial assumptions  and  are  open  to  considerable  error.  The  section 
is  designed  to  address  this  problem  by  mandating  that  valid  evalua- 
tions be  carried  out  before  PSRO  review  of  new  services  is  generally 
required. 

Based  on  a  study  outcome  that  PSRO  review  is  cost  effective  or 
yields  other  significant  benefits,  the  Secretary  could  require  PSRO's 
to  implement  those  types  of.  review  addressed  in  the  study.  Examples 
of  other  significant  benefits  that  might  be  identified,  and  would  justify 
requiring  PSRO  implementation  of  these  types  of  review,  would  be 
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demonstrated  positive  impacts  on  the  quality  of  patient  care,  shifts 
in  utilization  to  appropriate  care  settings,  or  reductions  in  the  use  of 
inappropriate  treatment  or  services. 

It  is  the  Committee's  intention  that  PSRO's  which  are  now  doing 
additional  kinds  of  review  of  which  on  their  own  initiative  request  to 
implement  ancillary,  long  term,  or  ambulatory  care  review  should 
be  funded.  The  Committee  feels  that  such  funding  should  be  continued 
and  encouraged  to  enable  PSRO's  to  carry  out  types  of  review  directed 
at  particular  problems  in  their  areas  or  to  reward  PSRO's  which  have 
demonstrated  positive  performance  in  the  area  of  hospital  review. 
However,  prior  to  the  completion  of  the  study,  the  Secretary  could 
not  require  a  PSRO  to  conduct  a  type  of  review  it  is  not  currently 
conducting  if  the  PSRO  does  not  want  to  initiate  that  particular 
type  of  review  (unless  it  is  necessary  in  order  to  obtain  the  data  base 
needed  for  evaluation).  If  the  evaluation  study  finds  that  a  particular 
type  of  review  is  cost-effective  or  yields  other  significant  benefits,  the 
Secretary  could  then  require  other  PSRO's  to  conduct  it. 

In  cases  where  the  Secretary  has  determined  that  reviews  of  a  par- 
ticular service  are  cost-effective  or  yield  other  significant  benefits  but 
the  PSRO  for  the  designated  area  does  not  have  the  capacity  to  under- 
take such  additional  review,  the  bill  authorizes  the  Secretary  to  grant 
another  qualified  PSRO  (in  reasonable  proximity  to  the  providers 
and  practitioners  whose  services  are  to  be  reviewed)  to  assume  that 
authority  and  responsibility  until  the  first  PSRO  has  acquired  the 
capacity  to  undertake  such  reviews. 

RESPONSE  OF  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS  TO 
FREEDOM  OF  INFORMATION  ACT  REQUESTS   (SECTION  307) 

The  section  provides  that  no  PSRO  will  be  required  to  make  avail- 
able any  records  pursuant  to  a  request  under  the  Freedom  of  Informa- 
tion Act  until  180  days  after  the  entry  of  a  final  court  order  requiring 
such  disclosure. 

Under  current  law,  information  and  data  collected  and  generated 
by  PSRO's  in  the  course  of  their  review  activities  are,  as  a  general  rule, 
confidential.  There  are,  however,  several  exceptions  that  permit  dis- 
closure of  certain  types  of  information  to  various  persons  or  agencies 
for  various  purposes.  For  example,  PSRO's  are  required  to  provide 
information  to  Federal  and  state  fraud  and  abuse  agencies  to  assist 
them  in  their  investigative  work.  PSRO's  are  also  required  to  make 
information  available  to  state  and  local  health  planning  agencies 
to  assist  them  in  carrying  out  health  planning  and  related  activities. 
The  Department  of  Health,  Education  and  Welfare  is  now  in  the 
process  of  implementing  these  various  statutory  requirements  by 
regulation.  See  4A  Fed.  Reg.  3058  (Jan.  15,  1979). 

Recently  a  U.S.  District  Court  ruled  that  some  of  the  data  held  by 
PSRO's  concerning  patterns  of  practice  of  individual  institutions 
and  individual  practitioners  participating  in  Medicare  and  Medicaid 
were  subject  to  disclosure  under  the  Freedom  of  Information  Act. 
Public  Citizen  Health  Research  Group  v.  Department  of  HEW ^ 
Group  V.  Department  of  HEW,  C.A.  No.  77-2093  (D.D.C.,  Sept.  25, 
1979).  None  of  the  data  sought  in  this  litigation  would  identify  indi- 
vidual patients  or  disclose  their  medical  records.  The  Court  stayed  its 
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order  requiring  release  of  the  information  at  issue  pending  appeal, 
which  has  been  taken. 

This  litigation  has  given  rise  to  great  concern  among  PSRO's  and 
the  medical  community  in  general.  There  is  considerable  uncertainty 
as  to  what  PSRO  information  will  be  disclosable,  to  whom,  and  under 
what  circumstances.  A  resolution  of  these  complex  and  competing 
considerations  is  clearly  needed,  so  that  all  mterested  parties — 
PSRO's,  physicians,  program  beneficiaries,  other  consumers,  health 
planning  agencies,  fraud  and  abuse  agencies,  state.  Medicaid  agencies, 
state  licensure  boards,  state  rate-setting  agencies,  and  health  and  medi- 
cal researchers — will  know  how  PSRO  data  is  to  be  treated. 

Toward  this  end,  the  Committee  has  recommended  a  provision  to 
assure  that  no  PSRO  could  be  required  to  disclose  any  data  or  infor- 
mation pursuant  to  a  Freedom  of  Irxiormation  Act  request  until  180 
days  following  the  conclusion  of  the  appeal  and  the  entry  of  a  final 
order  in  the  Public  Citizen  case.  This  provision  is  not  intended  to  make 
moot  or  otherwise  reflect  Congressional  intent  with  respect  to  the  deci- 
sion in  the  appeal  of  this  case  or  related  cases.  The  Committee  desires 
the  benefit  of  full  judicial  consideration  of  the  issues  raised  by  that  liti- 
gation while  at  the  same  time  assuring  Congress  the  opportunity  to 
review  the  propriety  of  disclosure  of  whatever  data  is  ultimately 
ordered  released.  In  addition,  the  Committee  expects  that  HEW  will 
expedite  its  development  of  a  disclosure  policy  under  current  law,  so 
that  the  Congress  will  have  the  benefit  of  the  Department's  final  views 
on  these  issues  as  well.  Finally,  this  provision  will  also  give  the  Con- 
gress time  to  study  the  recommendations  of  the  National  Academy  of 
Sciences,  which  has  agreed  to  undertake  a  study  of  the  issues  raised 
by  this  litigation.  This  provision  is  not  intended  to  bar,  or  in  any  way 
restrict,  access  to  PSRO  data  as  provided  for  under  section  1166  of 
the  Social  Security  Act,  section  1513(d)  of  the  Public  Health  Service 
Act,  or  regulations  implementing  these  sections. 

CONSULTATION  BY  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS  WITH 
HEALTH  CARE  PRACTITIONERS    (SECTION  308) 

In  lieu  of  the  present  requirement  of  formal  advisory  groups  of 
health  care  practitioners  to  individual  PSRO's,  the  action  would  au- 
thorize the  Secretary  to  establish  more  flexible  guidelines  to  assure 
appropriate  operational  PSRO  consultation  with  representatives  of 
all  health  care  disciplines  on  the  performance  of  review  activities. 

Present  law  requires  that  advisory  groups  to  PSRO's  must  be  estab- 
lished and  must  be  composed  of  not  less  than  seven  or  more  than  eleven 
members  who  are  representatives  of  health  care  practitioners  other 
than  physicians.  Such  formal  advisory  groups,  however,  have  proved 
to  be  cumbersome  and  not  totally  effective  in  assuring  appropriate  con- 
sultation on  operational  matters.  The  Committee  believes  that  more 
effective  and  practical  arrangements  could  be  achieved  by  authorizing 
the  Secretary  to  establish  and  apply  flexible  guidelines  relating  to 
organizational  relationships — including  the  range,  frequency,  and  con- 
tinuity of  contacts — for  assuring  operational  PSRO  consultation  with 
all  health  care  disciplines. 

The  Committee  notes  that  its  intention  in  providing  more  flexible 
authority  to  the  Secretary  is  to  allow  the  requirements  for  consultation 
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with  health  care  practitioners  to  be  applied  in  a  less  burdensome  man- 
ner than  under  current  law.  In  specifying  the  frequency  and  manner 
of  consultations,  the  Secretary  would  be  expected  to  set  general  stand- 
ards rather  than  specific  formal  requirements  and  to  encourage  ap- 
propriate consultation  without  establishing  rigid  and  unreasonable 
conditions. 

REVIEW  OF  ROUTINE  HOSPITAL  ADMISSION  SERVICES  AND  PREOPERATIVE 
HOSPITAL  STAYS  BY  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 
(SECTION  309) 

Under  the  section,  PSE-O's  would  be  authorized  to  focus  preadmis- 
sion review  on  those  areas  of  relatively  frequent  overutilization — 
particularly  routine  hospital  admission  services  and  excessive  preop- 
erative stays — to  assure  that  medicare  and  medicaid  payments  are 
made  only  when  the  routine  tests  and  unusually  long  preoperative 
stays  for  elective  conditions  are  medically  appropriate. 

Present  program  policies  direct  PSRO's  to  review  the  appropriate- 
ness of  hospital  services  received  by  medicare  and  medicaid  patients. 
This  review  has  been  limited  largely  to  a  review  of  the  need  for  the 
patient  to  be  admitted  to  the  hospital  and  the  appropriateness  of  the 
length  of  stay.  However,  a  number  of  studies  have  demonstrated  that 
unnecessary  or  avoidable  utilization  occurs  with  respect  to  certain 
hospital  practices  that  may  not  have  received  sufficient  attention  by 
PSRO's,  including:  diagnostic  tests  routinely  provided  on  admission 
without  a  physician's  order ;  weekend  elective  admissions  to  hospitals 
which  are  not  equipped  or  staffed  to  provide  needed  diagnostic  serv- 
ices on  weekends;  and  preoperative  stays  for  elective  procedures  of 
more  than  one  day  without  justification  for  the  additional  days.  Con- 
sequently, the  Committee  is  of  the  view  that  PSRO's  should  have  the 
clear  authority  to  undertake  preadmission  reviews  of  these  areas  of 
overutilization  so  that  payments  are  not  made  for  medically  unneces- 
sary routine  hospital  services  or  preoperative  days.  As  part  of  this 
authority  it  is  intended  that  PSRO's  should  be  able  to  look  carefully 
at  surgical  procedures  to  determine  which  might  be  appropriately  per- 
formed on  ambulatory  basis  in  a  hospital  outpatient  department,  an 
ambulatory  surgical  center  or  a  properly  equipped  physician's  office. 

Further,  the  section  provides  that  the  Secretary  may  direct  a  PSRO 
to  exercise  its  authority  to  do  preadmission  review  where:  (a)  the 
Secretary  has  determined  such  review  is  cost  effective  or  yields  other 
significant  benefits  (as  required  in  section  306) ,  (b)  the  Secretary  finds 
the  PSRO  is  capable  of  making  such  determinations  on  a  timely 
basis,  and  (c)  the  Secretary  has  determined  appropriate  procedures 
will  be  applied  to  assure  prompt  notification  of  providers,  physicians 
and  persons  affected.  The  Committee  notes  that  it  would  expect  the 
Secretary  to  negotiate  with  the  PSRO  to  determine  its  ability  and 
capacity  to  carry  out  such  preadmission  review,  and  in  most  cases 
the  decision  to  have  the  PSRO  undertake  this  responsibility  would 
be  a  joint  one. 

STUDY  OF  PSRO  NORMS,  STANDARDS  AND  CRITERIA    (SECTION  310) 

The  section  requires  the  Secretary  to  conduct,  in  consultation  with 
the  National  Professional  Standards  Review  Council,  a  nationwide 
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study  of  the  differences  in  PSRO's  medical  criteria  and  length-of-stay 
norms.  The  Secretary  would  be  required  to  report  the  findings  of  this 
study  to  the  Congress  within  one  year  of  enactment. 

Present  laws  requires  PSRO's  to  use  professionally  developed  norms 
of  care  based  on  typical  patterns  of  practice  in  their  areas,  and  also 
requires  the  National  Council  to  exercise  oversight  and  approval  over 
PSRO  norms  which  are  significantly  different  from  professionally 
developed  regional  norms. 

The  Committee  believes  that  basing  PSRO  criteria  and  norms  ex- 
clusively on  typical  practice  patterns  in  the  area  may  serve  to  perpet- 
uate the  status  quo,  including  whatever  inappropriate  practices  may 
be  present  in  the  area.  While  there  are  legitimate  reasons  for  some 
variations  in  medical  criteria  and  norms  from  area  to  area,  there 
is  also  substantial  evidence  of  widely  different  criteria  and  norms  for 
similar  patients  under  similar  conditions.  For  example,  the  typical 
length  of  stay  for  a  gall  bladder  removal  varies  by  as  much  as  6  days 
in  different  sections  of  the  United  States.  The  intent  of  the  study  pro- 
vided for  in  the  bill  is  to  determine  what  basis  there  is  for  such  differ- 
ences, so  that  the  Congress  can  ascertain  whether  some  steps  should  be 
taken  to  avoid  the  perpetuation  of  inefficiencies. 

NONPROFIT  HOSPITAL  PHILANTHROPY   (SECTION  311) 

The  section  provides  that,  in  determining  the  amount  of  reimburse- 
ment for  nonprofit  hospitals  under  the  medicare,  medicaid,  and 
maternal  and  child  health  (Title  V)  programs,  the  following  items  are 
not  to  be  deducted  from  operating  costs :  (a)  unrestricted  grants,  gifts, 
and  income  from  endowments;  (b)  donor-designated  or  restricted 
grants,  gifts,  or  income  from  endowment;  (c)  unrestricted  grants  or 
gifts,  or  income  therefrom,  designated  by  the  hospital's  governing 
board  as  unavailable  for  operating  funds;  (d)  governmental  grants 
that  are  not  available  for  use  as  operating  funds;  (e)  sale  or  mortgage 
of  real  estate  or  other  capital  assets  acquired  through  gift  or  grant  that 
are  unavailable  for  use  as  operating  funds  (except  gains  and  losses 
realized  from  the  disposal  of  depreciable  assets)  ;  and  (f )  sinking 
funds  established  exclusively  to  make  payments  to  third  parties  for 
financing  capital  improvements. 

Under  current  law,  grants,  gifts,  and  endowment  income  designated 
by  the  donor  to  pay  for  specific  operating  costs  are  deducted  from  those 
costs  in  determining  the  reasonable  cost  of  services  for  purposes  of 
reimbursement  under  medicare,  medicaid,  and  the  maternal  and  child 
health  programs.  The  Committee  heard  testimony  that  this  policy 
may  discourage  philanthropic  contributions  to  nonprofit  hospitals  for 
specific  operating  costs.  The  Committee  believes  that  philanthropic 
support  for  health  care  should  be  encouraged  and  expanded,  especially 
in  support  of  experimental  and  innovative  efforts  to  improve  the  health 
care  delivery  system.  Accordingly,  the  section  provides  that  grants, 
gifts,  and  income  from  endowments,  whether  restricted  by  the  donor 
or  not,  are  not  to  be  deducted  from  operating  costs  in  determining  the 
level  of  reimbursement  under  the  federal  payment  programs. 

The  Committee  notes  that  although  this  section  does  not  address  the 
issue,  the  Committee  is  concerned  that  State  policies  should  not  in- 
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appropriately  discourage  philanthropic  support  of  non-profit  hospi- 
tals. For  this  reason,  the  Committee  would  encourage  States  to  adopt 
policies  to  protect  philanthropic  giving. 

CONSULTATTVT:  SER\T:CES  for  skilled  nursing  facilities  (section  312) 

Under  the  section,  the  provision  of  present  law  authorizing  medicare 
reimbursement  for  consultative  services  furnished  by  State  agencies 
to  skilled  nursing  facilities  would  be  repealed. 

Under  present  law,  the  State  agency  responsible  for  determining 
skilled  nulling  facility  compliance  with  medicare  conditions  of  partici- 
pation may  furnish  specialized  consultative  services,  at  the  request  of 
the  facility,  to  help  it  achieve  or  maintain  compliance  with  the  condi- 
tions. However,  since  there  have  been  no  requests  under  this  provision 
for  medicare  funding  of  consultative  services,  it  is  apparent  that  the 
provision  is  unnecessary.  Moreover,  the  Committee  believes  that  ade- 
quate provision  has  been  made  under  the  medicaid  program  for  fur- 
nishing consultation  to  any  skilled  nursing  facilities  that  might  re- 
quire such  services. 

STUDY  OF  NEED  FOR  DUAL  PARTICIPATION  OF  SKILLED  NURSING  FACILITIES 

(SECTION  313) 

The  section  requires  the  Secretary  to  conduct  a  study  of  the  causes 
for  the  present  scarcity  of  skilled  nursing  home  beds,  including  the 
extent  to  which  existing  laws  and  regulations  (as  well  as  other  factors) 
discourage  dual  participation  of  skilled  nursing  facilities  in  the  miedi- 
care  and  medicaid  programs,  and  report  the  results  of  the  study  to 
Congress  within  one  year  after  enactment. 

Under  present  law,  skilled  nursing  facilities  are  not  required  to 
participate  in  both  the  medicare  and  medicaid  programs.  As  a  result 
there  are  a  number  of  areas  of  the  country  in  which  there  are  fewer 
beds  available,  either  for  medicare  or  medicaid  beneficiaries,  than 
might  otherwise  be  the  case  if  all  skilled  nursing  facilities  participated 
in  both  programs.  While  there  are  many  opinions  as  to  why  a  large 
number  of  facilities  choose  not  to  participate  in  both  programs,  the 
Committee  believes  there  is  little  documentation  and  objective  analysis 
of  the  reasons  for  this  situation.  To  eliminate  this  gap  in  knowledge, 
the  section  would  direct  the  Secretary  to  conduct  a  thorough  study  of 
the  situation  and  assess  the  feasibility  and  potential  consequences  of 
requiring  dual  participation.  In  conducting  the  study,  the  Secretary 
would  be  required  to  consult  with  professional  organizations,  private 
insurers,  nursing  home  providers  and  consum-ers  of  skilled  nursing 
services,  and  would  be  required  to  submit  a  report  on  the  results  of 
the  study  together  with  any  recommendations  for  legislative  changes. 

ALTERNATIVE  TO  DECERTIFICATION  OF  LONG-TERM  CARE  FACILITIES  OUT 
OF  COMPLIANCE  WITH  CONDITIONS  OF  PARTICIPATION;  LOOK  BEHIND 
AUTHORITY  (314) 

The  section  authorizes  the  Secretary  and  State  Medicaid  agencies  to 
deny  reimbursement  for  services  furnished  by  a  skilled  nursing  facility 
(SNF)  or  an  intermediate  care  facility  (ICF)  for  all  medicare  and 
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medicaid  beneficiaries  admitted  to  the  facility  after  the  date  the 
Secretary  determines  that  it  is  substantially  out  of  compliance  with 
the  conditions  of,  or  requirements  for,  participation.  In  the  case  of  a 
facility  with  deficiencies  that  immediately  jeopardize  the  health  and 
safety  of  its  patients,  the  bill  requires  the  Secretary  and  the  State 
agency  to  decertify  the  facility,  and  while  decertification  is  underway, 
to  deny  reimbursement  for  medicare  and  medicaid  patients  admitted 
subsequent  to  the  determination  of  noncompliance.  In  addition,  the 
section  authorizes  the  Secretary  to  "look  behind"  a  State's  survey  of  an 
SNF  or  ICF  and,  where  the  Secretary  finds  that  a  facility  does  not 
meet  the  conditions  of,  or  requirements  for,  participation,  to  terminate 
the  participation  of  the  facility  in  medicare  and  medicaid. 

At  present,  the  only  sanction  available  in  many  jurisdictions  to 
penalize  a  skilled  nursing  facility  which  is  out  of  compliance  with  the 
conditions  of  participation  in  the  medicare  and  medical  programs  is 
to  terminate  that  facility's  participation  in  the  program.  Frequently, 
this  sanction  involves  an  overriding  hardship  to  program  beneficiaries 
which  makes  its  use  desirable,  if  not  impossible. 

In  the  case  of  facilities  that  are  substantially  out  of  compliance  but 
do  not  have  deficiencies  that  immediately  jeopardize  the  health  and 
safety  of  their  patients,  the  section  gives  the  Secretary  authority  to 
impose  an  intermediate  sanction,  short  of  the  more  drastic  step  of  pro- 
gram termination.  The  Secretary  would  be  expected  to  define  by  regu- 
lation the  grounds  for  the  imposition  of  an  intermediate  sanction.  It  is 
the  expectation  of  the  Committee  that  the  existence  of  sanctionable 
deficiencies  with  the  conditions  of  participation  would  generally  be 
determined  during  the  course  of  the  formal  State  survey  of  the  facility 
or  HEW's  compliance  validation  surveys.  The  denial  of  reimburse- 
ment for  services  furnished  to  medicare  or  medicaid  beneficiaries  ad- 
mitted after  a  date  designated  by  the  Secretary  would  continue  until 
such  time  as  the  deficiencies  have  been  corrected  or  it  is  determined 
that  good  faith  efforts  to  correct  deficiencies  are  being  made.  This 
alternative  sanction  would  be  applicable  for  a  limited  period,  not  to 
exceed  12  months ;  thereafter,  the  bill  would  require  the  Secretary  to 
decertify  the  facility. 

In  the  case  of  facilities  that  are  substantially  out  of  compliance  and 
have  deficiencies  that  immediately  jeopardize  the  health  and  safety  of 
the  patients,  the  section  directs  the  Secretary  or  State  agency  to  de- 
certify the  facility  and,  while  the  decertification  process  is  underway, 
to  deny  reimbursement  for  any  services  furnished  to  medicare  or 
medicaid  beneficiaries  admitted  after  a  designated  date.  This  addi- 
tional sanction  would  be  applicable  for  the  duration  of  the  decertifica- 
tion or  termination  proceeding. 

Under  the  provision,  a  facility  would  have  an  opportunity  to  de- 
velop and  implement  a  plan  for  correcting  its  deficiencies,  in  accord- 
ance with  existing  medicare  policies  on  the  correction  of  provider 
deficiencies.  Following  the  facility's  failure  to  satisfactorily  meet  this 


only  after  the  Secretary  has  provided  the  facility  with  an  opportunity 
to  present  its  case  at  an  informal  hearing  consistent  with  current  prac- 
tices. If  the  facility  seeks  further  administrative  or  judicial  appeals, 
the  sanction  would  remain  in  effect  while  the  appeals  were  pending. 


requirement,  the  Secretary 


57 


(It  should  be  noted  that  it  is  not  the  intention  of  the  Committee  that 
a  decision  to  impose  sanctions  shall  preclude  whatever  right  to  judicial 
review  of  disputes  of  fact  concerning  noncompliance  with  conditions 
of  participation  which  a  facility  otherwise  has.) 

The  Secretary  would  be  required  to  provide  public  notification  to 
potentially  affected  beneficiaries  of  the  date  the  sanction  takes  effect 
and  the  fact  that  no  benefits  will  be  payable  on  behalf  of  a  beneficiary 
admitted  to  the  facility  after  that  date.  (Benefits  would  continue  to 
be  paid  on  behalf  of  beneficiaries  who  were  inpatients  of  the  facility 
prior  to  the  designated  date.)  The  Secretary  would  be  required  to 
promulgate  regulations  setting  forth  the  procedures  for  implementing 
this  provision. 

The  Committee  believes  that  the  application  of  this  sanction,  in  lieu 
of  immediate  decertification  of  a  facility  where  life  and  safety  are 
not  threatened,  would  serve  to  protect  beneficiaries  both  by  giving 
the  skilled  nursing  facility  an  incentive  to  correct  deficiencies  in  a 
timely  manner  and  by  forestalling  the  need  for  traumatic  transfers  of 
large  numbers  of  patients  during  the  time  needed  improvements  are 
being  made  in  the  facility.  However,  the  Committee  believes  that  this 
sanction  should  not  be  used  as  an  alternative  in  situations  where  a 
noncomplying  facility's  deficiencies  place  the  health  and  safety  of  its 
patients  in  immediate  jeopardy ;  instead,  the  response  of  the  Secretary 
in  such  cases  must  be  to  deny  all  reimbursement  of  additional  patients 
and  to  make  appropriate  arrangements  for  the  orderly,  planned  trans- 
fer of  existing  patients. 

It  is  recognized  that  several  States  presently  have  a  full  range  of 
intermediate  sanctions  available,  as  part  of  their  licensure  authority,  to 
impose  against  noncomplying  facilities,  including  suspension  of  pay- 
ments, bans  on  admissions,  or  even  fines  and  penalties.  The  provision 
is  not  intended  to  limit  or  preempt  such  authority. 

The  section  further  authorizes  the  Secretary  to  make  an  independent 
and  binding  determination  concerning  the  extent  to  which  SNFs  and 
ICFs  that  participate  only  in  medicaid  meet  the  requirements  of  par- 
ticipation in  that  program,  and  to  terminate  the  eligibility  of  any 
facility  that  the  Secretary  finds  does  not  comply  with  such 
requirements. 

Under  current  law,  the  authority  to  determine  whether  an  SNF  or 
ICF  that  participates  in  medicaid  but  not  medicare  meets  the  require- 
ments for  participation  in  medicaid  lies  solely  with  the  State  medicaid 
agency.  Based  on  current  limited  authority,  the  Secretary  has  issued 
regulations  directed  at  assuring  that  States  have  followed  Federal 
standards  and  norms  in  carrying  out  their  survey  and  certification  pro- 
grams. However,  the  Committee  is  concerned  that,  without  the  author- 
ity to  validate  State  agency  compliance  reviews  and  to  make  an 
independent  judgment  as  to  the  extent  of  compliance  by  particular 
facilities,  the  Secretary  lacks  the  means  necessary  to  assure  that  Fed- 
eral matching  funds  are  being  used  to  reimburse  only  those  SNFs  and 
ICF  that  actually  comply  with  medicaid  requirements. 

The  provision  would  accordingly  provide  the  Secretary  with  the 
authority  to  "look  behind"  a  State  agency's  compliance  review  of  indi- 
vidual SNFs  or  ICFs.  AVhere  the  Secretary  determines  that  a  facility 
has  failed  to  meet  the  applicable  requirements,  then,  the  State  agency's 
determination  to  the  contrary  notwithstanding,  the  Secretary  would 
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be  authorized  to  terminate  the  facility's  participation  in  medicaid 
until  the  reason  for  the  termination  is  no  longer  present  and  there  is 
reasonable  assurance  that  it  will  not  recur.  Under  the  section,  termi- 
nation could  not  take  effect  until  the  affected  facility  had  been  pro- 
vided an  opportunity  for  a  hearing  on  the  Secretary's  determination 
that  it  failed  to  meet  the  requirements  for  participation. 

LIFE  SAFETY  CODE  REQUIREMENTS  (SECTION  315) 

The  section  authorizes  the  Secretary  to  determine  in  regulations 
when  skilled  nursing  facilities  participating  in  medicare  and  medicaid 
would  be  required  to  meet  the  provisions  of  revised  editions  of  the  Life 
Safety  Code. 

This  provision  would  repeal  the  requirement  of  present  law  that  a 
skilled  nursing  facility  must  meet  the  1973  edition  of  the  Cife  Safety 
Code  (LSC)  of  the  National  Fire  Protection  Association  (NFPA) 
and  allow  the  Secretary  to  establish  the  time  frame  for  application  of 
the  latest  edition  of  the  Code.  Since  the  Life  Safety  Code  is  revised 
by  the  NFPA  approximately  every  3  years  to  accommodate  changes 
in  technology  or  philosophy,  the  statutory  requirement  that  facilities 
meet  a  specified  edition  of  the  Code  creates  unnecessary  administra- 
tive complications  and  burdens  on  providers.  Although  a  1976  Code 
is  currently  in  general  use  and  a  1980  Code  is  under  development  medi- 
care and  medicaid  facilities  are  still  required  by  law  to  comply  with 
the  1973  edition  of  the  Code.  To  eliminate  this  discrepancy  and  to 
permit  the  flexibility  necessary  to  adjust  to  scientific  developments  in 
the  fire  protection  field,  the  section  would  allow  the  Secretary  to  revise 
the  Life  Safety  Code  requirement  on  a  more  timely  basis  without  hav- 
ing to  seek  legislative  changes.  Moreover,  such  flexibility  would  reduce 
the  regulatory  burden  on  providers  resulting  from  the  application  of 
unnecessary  or  out-of-date  rules. 

It  is  not  the  intent  of  the  Committee's  amendment  that  the  Secre- 
tary select  among  provisions  from  more  than  one  edition  of  the  Code 
in  determining  LSC  requirements.  Rather,  one  edition  of  the  Code, 
in  its  entirety,  would  be  adopted.  The  Committee  expects  that  nor- 
mally, the  latest  edition  would  be  the  one  required.  The  Secretary 
would  have  authority,  however,  to  review  each  new  edition  of  the  Code 
to  assure  that  its  provisions  continue  to  afford  adequate  protection  for 
the  health  and  safety  of  patients.  The  Secretary  would  also  have  au- 
thority to  require  adoption  of  a  new  edition  of  the  Code  within  a 
reasonable  time  frame,  consistent  with  the  capabilities  of  the  States 
to  conduct  the  necessary  surveys  of  facilities  using  the  new  edition  of 
the  Code.  Moreover,  the  provision  would  not  limit  the  Secretary's 
present  authority  to  use,  wherever  appropriate,  the  equivalency  stand- 
ards developed  by  the  National  Bureau  of  Standards  and  incorporated 
by  the  NFPA  as  part  of  the  Life  Safety  Code. 

The  Committee  recognizes  the  potential  for  certain  problems  arising 
as  a  result  of  revisions  embodied  in  later  editions  of  the  Code  that  may 
upset  structural  accommodations  previously  made  by  providers  at 
some  cost  to  them.  The  Committee  expects  the  Secretary  to  be  fully 
cognizant  to  the  impact  of  such  changes  on  providers  and  to  take  them 
into  account  in  revising  the  Life  Safety  Code  requirement.  The  intent 
of  the  change  made  by  the  section  is  to  minimize  regulatory  burdens 
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on  facilities,  consistent  with  protection  of  the  health  and  safety  of 
patients  and  to  assure  orderly  adjustments  to  changing  technology. 

CRIMINAL  STANDARDS  FOR   CERTAIN   MEDICARE-   AND  MEDICAID-EELATED 
CRIMES   (SECTION  316) 

The  section  provides  that  criminal  penalties  for  solicitation  or  pay- 
ment of  kickbacks,  bribes,  rebates,  or  other  remuneration  in  exchange 
for  medicare  or  medicaid  business  apply  only  in  cases  where  such 
conduct  is  undertaken  knowingly  and  willfully. 

Under  current  law,  the  solicitation  or  receipt  of  any  remuneration 
in  return  for  referring  a  medicare  or  medicaid  patient  to  another  party 
or  in  return  for  purchasing,  leasing  or  ordering  any  service  or  supply 
covered  under  medicare  or  medicaid  constitutes  a  felony,  punishable 
by  a  fine  of  up  to  $25,,000  or  5  years  imprisonment,  or  both.  The  offer 
or  payment  of  kickbacks,  bribes,  or  rebates  for  such  purposes  is  also  a 
felony,  punishable  to  the  same  extent.  The  Committee  is  concerned 
that  criminal  penalties  may  be  imposed  under  current  law  to  an  indi- 
vidual whose  conduct,  while  improper,  was  inadvertent.  Accordingly, 
the  section  clarifies  current  law  to  assure  that  only  persons  who  know- 
ingly and  willfully  engage  in  the  proscribed  conduct  could  be  subject 
to  criminal  sanctions. 

EXCLUSION  OF  HEALTH  CARE  PROFESSIONALS  CONVICTED  OF  MEDICARE  OR 
MEDICAID  RELATED  CRIMES  ( SECTION  317) 

Under  the  section,  the  provisions  of  present  law  relating  to  the  exclu- 
sion from  participation  in  the  medicare  and  medicaid  programs  of 
physicians  and  other  practitioners  convicted  of  program-related 
crimes  would  be  broadened  so  as  to  apply  to  other  categories  of  health 
professionals,  such  as  administrators  of  health  care  institutions. 

Under  present  law,  medicare  and  medicaid  payment  may  be  denied 
for  goods  and  services  furnished  by  a  physician  or  other  practitioner 
convicted  of  a  program-related  crime.  However,  similar  action  cannot 
now  be  taken  with  respect  to  other  health  professionals  (such  as  opera- 
tors or  administrators  of  health  care  facilities)  who  are  convicted  of 
program-related  crimes.  The  provision  would  rectify  this  defi- 
ciency in  the  law.  In  the  case  of  those  professionals  who  do  not  directly 
furnish  medical  care  or  services,  payment  would  not  be  made  to  the 
provider  for  the  cost  of  any  services  furnished  to  or  on  behalf  of  the 
provider  by  the  convicted  professional  in  connection  with  either  pro- 
gram. (The  provision  of  present  law  relating  to  a  rig'ht  to  a  hearing 
on  a  determination  of  the  Secretary  to  bar  an  individual  from  partici- 
pation would  be  retained.)  The  section  also  clarifies  the  intent  of  pres- 
ent law  that  the  Secretaiy  is  authorized  to  bar  a  professional  who  may 
have  participated  only  in  the  medicaid  or  medicare  program  from  par- 
ticipation in  both  programs. 

REQUIREMENTS  CONCERNING  REPORTING  OF  FINANCIAL  INTEREST 
(SECTION  318) 

The  present  statutory  requirements  relating  to  the  reporting  of 
financial  interest  as  a  condition  of  participation  in  medicare  and 
medicaid  would  be  amended  by  the  bill  to  provide  that  an  entity  would 
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be  required  to  report  only  those  individual  interests  in  mortgages  or 
other  obligations  equal  to  at  least  $25,000  or  5  percent  of  the  entity's 
total  assets.  Present  law  requires  the  reporting  of  all  interests  of  5 
percent  or  more  of  any  such  obligation  secured  by  property  of  the 
reporting  entity,  even  where  the  obligation  is  secured  by  a  small  por- 
tion of  the  entity's  assets. 

The  section  would  also  clarify  the  states'  responsibility  to  require 
compliance  with  the  'disclosure  requirements  of  present  law  as  a 
condition  of  participation  in  the  medicaid  program. 

WITHHOLDING  OF  FEDERAL  SHARE  OF  PAYMENTS  TQ  MEDICAID  PROVIDERS 
TO  RECOVER  MEDICARE  OVERPAYMENTS   (SECTION  319) 

The  Secretary's  authority  under  present  law  to  recover  overpay- 
ments under  medicare,  where  a  provider  has  withdrawn  or  has  been 
terminated,  by  withholding  the  Federal  share  of  medicaid  payments 
to  the  provider's  would  be  extended  by  the  section  to  instances  where : 
(a)  the  provider  continues  to  participate  in  medicare  but  at  such  a 
minimal  level  as  to  preclude  recovery  of  the  overpayment;  and  (b) 
where  recovery  of  large  medicare  overpayments  under  part  B  to  a 
physician  or  other  health  professional  is  precluded  because  the  prac- 
titioner or  professional  is  not  participating  in  medicare  (i.e.,  no  longer 
accepts  assignment  for  medicare  claims) . 

Under  present  law,  the  Secretary  can  withhold  the  Federal  share 
of  medicaid  payments  from  providers  in  order  to  recover  medicare 
overpayments,  but  only  where  the  provider  has  withdrawn  or  has  been 
terminated  from  participation  in  the  program.  The  purpose  of  this 
provision  is  to  prevent  such  a  provider  from  circumventing  the  intent 
of  the  recovery  provisions  of  present  law  by  formally  maintaining  its 
status  as  a  participating  medicare  provider  while  substantially  reduc- 
ing its  acceptance  of  medicare  patients.  Similarly,  the  section  would 
permit  recovery  of  medicare  overpayments  to  physicians  and  profes- 
sionals who  subsequently  elect  not  to  accept  assignment  for  medicare 
claims  and  thus  preclude  any  recoupment  of  such  overpayments 
through  offsets  against  future  medicare  payments. 

The  Committee  notes  that  it  is  not  the  intent  of  this  section  or 
the  recovery  provisions  of  the  current  law  to  penalize  State  medic- 
aid programs  by  making  them  absorb  the  full  cost  of  medicaid  pay- 
ments to  these  medicare  providers  who  received  overpayments  under 
title  18.  The  Committee  expects  that  the  Secretary  would  provide 
adequate  advance  notice  of  no  less  than  60  days  to  the  State  concern- 
ing the  providers  who  would  be  subject  to  the  procedures  for  recov- 
ery of  medicare  overpayments  through  the  withholding  of  the  Fed- 
ral  share  of  the  medicaid  payment,  so  that  the  State  would  have 
sufficient  opportunity  to  change  its  payment  procedures  to  these  pro- 
viders to  insure  that  the  reimbursement  would  be  limited  only  to  the 
State  share  of  the  bill. 

HOSPITALS  PROVIDING  LONG-TERM  CARE  SERVICES  "sWING  BEDS" 
(SECTION  320) 

The  section  authorizes  the  Secretary  to  enter  into  agreements  with 
certain  hospitals,  for  purposes  of  reimbursement  under  the  medicare 
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and  medicaid  programs,  under  which  the  hospital  could  use  its  beds 
on  a  "swing"  basis  as  either  acute  or  long-term  care  beds,  depending 
on  need.  A  simplified  cost  reimbursement  formula  would  avoid  the 
current  requirement  for  separate  patient  placement  within  the  hos- 
pital and  separate  cost  finding.  (This  formula  would  also  reflect  the 
lower  cost  of  providing  less  than  acute  care.)  Hospitals  which  have 
been  granted  a  certificate  of  need  for  the  provision  of  long-term  care 
services  would  be  eligible  to  enter  into  such  agreements. 

Where  a  hospital  does  not  have  such  an  agreement,  payment  for 
long-term  care  services  furnished  to  a  benehciary  who  remains  in 
the  hospital  because  no  long-term  care  beds  are  available  in  the  com- 
munity would  be  made  at  the  average  medicaid  skilled  nursing  or 
intermediate  care  facility  rate  (as  may  be  appropriate)  if  the  hos- 
pital's average  annual  occupancy  rate  is  below  80  percent  and  the 
hosj)ital  could  obtain  a  certificate  of  need  to  provide  long-term  care 
services. 

Patient  days  of  care  that  are  paid  by  medicare  at  the  reduced  rate 
would  be  counted  against  the  beneficiary's  eligibility  for  skilled  nurs- 
ing facility  benefits.  Similarly,  the  medicare  skilled  nursing  facility 
benefit  coinsurance  rates  would  be  applicable. 

The  Committee  believes  that  a  number  of  hospitals  in  areas  where 
there  is  a  scarcity  of  long-term  beds  could  use  their  unoccupied  acute 
care  beds  to  provide  a  less  intensive  level  of  care.  Under  present  law, 
however,  such  a  lesser  level  of  care  furnished  to  medicare  and  medicaid 
patients  in  hospitals  is  not  appropriately  covered  unless  furnished  in 
a  distinct  part  of  the  hospital  where  beds  are  reserved  solely  for  nurs- 
ing care  patients.  The  section  would  allow  such  hospitals  to  use  their 
acute  care  beds  to  provide  nursing  care  services  which  would  otherwise 
be  covered  under  medicare  or  medicaid  if  the  services  were  provided  in 
a  skilled  nursing  or  intermediate  care  facility.  In  order  to  assure  the 
quality  and  appropriate  use  of  such  services,  nursing  care  services 
provided  to  medicare  and  medicaid  beneficaries  in  such  a  hospital 
would  be  subject  to  certain  skilled  nursing  facility  conditions  of  par- 
ticipation relating  to  social  service  staffing  and  functions  and  dis- 
charge planning  that  are  not  treated  as  specifically  in  the  hospital  con- 
ditions of  participation.  The  conditions  that  the  Committee  expects  the 
Secretary  to  apply  include:  (a)  the  social  service  provisions  that  re- 
quire the  facility  to  make  an  effort  to  identify  the  patient's  social  and 
emotional  needs  and  to  employ,  or  have  a  referral  agreement  with,  a 
qualified  social  worker  or  social  work  agency;  and  (b)  the  requirement 
that  the  facility  maintain  an  active  discharge  planning  program.  In 
addition,  the  Committee  believes  it  would  be  desirable  to  encourage 
the  facility's  governing  body  to  establish  and  direct  the  implementation 
of  written  policies  regarding  the  rights  of  long-term  care  patients. 

The  Committee  notes  that  this  "swing  bed"  provision  may  not  be 
appropriate  under  certain  situations.  A  State  in  determining  whether 
to  issue  a  certificate  of  need  for  a  hospital  to  provide  long  term  care 
services  should  consider  the  cost  of  those  services  provided  by  a  hos- 
pital compared  to  the  cost  of  services  which  could  be  developed  in  a 
long  term  care  facility.  The  role  of  the  hospital  and  excess  hospital 
capacity  in  this  area  must  also  be  considered.  It  may  be  appropriate 
for  a  State  to  disapprove  a  certificate  of  need  application  from  a  hos- 
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pital  in  conjunction  with  this  "swing  bed"  provision  because  the  facil- 
ity should  close  or  convert  some  or  all  of  its  capacity  to  other  uses. 
In  this  connection  the  committee  looks  favorably  upon  the  idea  of 
including  in  a  hospital's  reimbursement  an  allowance  for  the  capital 
and  increased  operating  costs  associated  with  the  closing  or  conversion 
of  underutilized  bed  capacity  or  services  in  hospitals. 

In  order  to  avoid  imposing  a  possible  disadvantage  on  institutions 
that  have  established  "distinct  part"  skilled  nursing  facilities,  the 
section  provides  that  the  simplified  "swing-bed"  method  of  reimburse- 
ment would  be  made  available  under  medicare  and  medicaid  for  serv- 
ices furnished  in  such  "distinct  part"  facilities.  The  Secretary  would 
approve  this  alternative  reimburesment  method  where  the  hospital 
demonstrates  that  its  use  would  contribute  significantly  to  efficient  and 
effective  administration  and  would  be  in  the  interest  of  program 
beneficiaries.  Making  the  simplified  reimbursement  option  available 
would  put  institutions  with  distinct  part  skilled  nursing  facilities  on 
an  even  footing  with  the  other  hospitals  that  will  be  eligible  for 
"swing-bed"  reimbursement  under  the  bill. 

Where  continued  hospital  stay  in  an  institution  that  has  not  entered 
into  a  "swing-bed"  agreement  with  the  Secretary  is  necessitated  by  the 
unavailability  of  an  appropriate  long-term  care  bed  in  the  community, 
and  (i)  the  hospital's  occupancy  rate  is  below  80  percent  and  (ii)  it 
could  obtain  a  certificate  of  need,  payment  would  be  made  at  the  same 
rate  otherwise  payable  to  a  participating  "swing-bed"  hospital.  It  is 
the  Committee's  intent  that  this  second  standard,  i.e.,  that  the  institu- 
tion could  have  obtained  a  certificate  of  need,  would  be  considered  met 
if  the  State  Health  Planning  and  Development  Agency  had  found  in 
its  current  State  Health  Plan  that  a  shortage  of  nursing  home  beds 
existed  in  the  area  in  which  the  hospital  is  located  or  if  the  agency 
determined  that  long-term  care  beds  were  not  available  in  the  area  in 
institutions  which  v/ould  agree  to  accept  medicare  and/or  medicaid 
reimbursement.  It  is  not  the  intention  of  the  Committee  that  the  hos- 
pital must  receive  from  the  planning  agency  a  formal  decision  relating 
to  its  specific  case.  Similarly,  it  is  not  the  intent  that  the  Secretary 
would  be  required  to  evaluate  the  local  circumstances  to  determine  if  a 
certificate  of  need  would  have  been  given  under  State  law. 

In  determining  the  appropriate  rate  of  reimbursement  for  hospital 
patients  receiving  long-term  care  services  where  no  swing-bed  arrange- 
ment exists,  the  intermediary  in  the  case  of  medicare  or  the  State  medic- 
aid agency  would  be  expected  to  determine  on  a^case  by  case  basis  in 
accordance  with  standards  established  by  the  Secretary  that  no  appro- 
priate long-term  care  bed  is  available  in  an  institution  which  will 
accept  medicare  and/or  medicaid  reimbursement.  If  it  is  determined 
that  an  appropriate  long-term  care  bed  is  available,  then  the  Com- 
mittee expects  that  payment  would  not  be  made  to  the  hospital  for 
those  patients  needing  only  long-term  care  services  (unless  there  was 
a  swing-bed  agreement  or  they  were  in  a  recognized  distinct  part). 
Further,  the  Committee  notes  that  institutions  which  regularly  receive 
payment  for  patients  who  do  not  need  acute  care  but  are  receiving 
long-term  care  services  in  the  hospital  because  no  other  bed  is  available 
in  a  skilled  nursing  facility  should  be  encouraged  to  enter  into  a  formal 
swing-bed  arrangement. 
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If  the  hospital's  occupancy  rate  is  80  percent  or  above,  or  it  cannot 
obtain  a  certificate  of  need  (presumably  because  there  is  a  need  for 
the  hospital's  acute  care  beds),  payment  would  be  made,  as  under 
present  law,  at  the  hospital  rate  for  such  period  as  it  is  medically 
determined  the  patient  requires  covered  skilled  nursing  or  intermediate 
care  services  and  an  appropriate  bed  is  temporarily  unavailable. 

In  adopting  this  provision,  it  is  the  intent  of  the  Committee  both 
to  allow  a  more  flexible  situation  for  hospitals  providing  long-term 
care  services  when  beds  are  not  available  in  long-term  care  facilities 
and  to  reduce  unnecessary  expenditures  at  an  acute  care  rate  for  hos- 
pital patients  who  are  receiving  only  long-term  care  services.  It  is  the 
Committee's  intent  that  medicaid  payments  for  such  patients  would 
also  be  reduced  to  the  "swing-bed"  rate.  In  past  Court  cases,  decisions 
have  been  rendered  requiring  States  to  continue  to  reimburse  at  the 
acute  care  rate  for  patients  in  hospitals  receiving  only  SNF  services 
because  no  bed  was  available  in  a  skilled  nursing  facility.  At  that 
time,  the  only  reimbursement  options  were  to  pay  the  hospital  rate  or 
not  pay  at  all.  This  section  is  designed  to  provide  States  the  more  rea- 
sonable standard  of  paying  at  the  swing-bed  rate,  paralleling  the 
medicare  procedure. 

COORDIXATED  AUDITS  UNDER  THE  SOCIAL  SECURITY  PROGRAM  (SECTION  321 ) 

The  section  requires  common  audits  of  entities  reimbursed  on  a  cost- 
related  basis  under  titles  V  (maternal  and  child  health),  XVIII 
(medicare),  and  XIX  (medicaid),  of  the  Social  Security  Act.  The 
provision  also  requires  the  Secretary  to  undertake  one  or  more  demon- 
stration projects  with  respect  to  such  entities  to  determine  the  feasi- 
bility of  a  single  coordinated  appeal  hearing  to  adjudicate  disputed 
administrative  cost  items. 

Currently,  these  programs  generally  provide  for  reimbursement  of 
participating  health  care  facilities  on  a  reasonable  cost  or  cost-related 
basis.  To  assure  that  payment  of  reasonable  cost  is  achieved,  a  com- 
prehensive provider  audit  program  has  been  established.  The  medicare 
audits  are  mandated  by  law^;  the  medicaid  audits  are  required  by 
regulation.  At  the  present  time,  unless  covered  by  a  common  audit 
agreement,  providers  have  a  separate  audit  conducted  for  medicare 
and  medicaid.  The  duplicate  auditing  effort  can  be  costly  and  time- 
consuming. 

A  voluntary  common  provider  audit  was  established  in  1968  by  the 
Department  of  Health,  Education  and  Welfare  which  established 
procedures  to  be  followed,  costs  to  be  shared,  method  of  payment  for 
services  and  what  coordination  was  necessary.  Under  the  voluntary 
program,  37  States  contracted  with  intermediaries  for  coordinated 
audits  for  som.e  or  all  medicare — medicaid  providers.  Over  half  of  the 
hospitals  participating  in  Medicare  were  covered  by  those  agreements. 
Under  recently  revised  procedures  authorizing  freer  exchange  of  audit 
information  between  the  programs,  all  States  have  been  negotiating 
new  coordinated  audit  agreements  with  medicare  intermediaries. 

Under  the  new  agreements,  medicare  will  supply  all  of  its  audit  in- 
formation to  the  States  free  of  charge.  States  will  pay  only  the  incre- 
mental costs  to  m.edicare  intermediaries  for  auditing  activities  required 
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solely  for  medicaid  purposes.  The  Committee  would  expect  the  Secre- 
tary to  continue  to  follow  this  way  of  allocating  costs  when  common 
audits  are  required. 

Duplication  of  identical  or  similar  auditing  procedures  used  for  the 
purpose  of  determining  reimbursement  under  various  Federal  pro- 
grams is  costly  to  both  the  programs  and  the  entities  participating  in 
the  programs.  In  order  to  eliminate  this  duplication,  the  section  re- 
quires that,  if  an  entity  provides  services  reimbursable  on  a  cost-related 
basis  under  titles  V  or  XIX,  audits  of  books,  accounts,  and  records  of 
that  entity  are  to  be  coordinated  through  common  audit  procedures 
with  audits  performed  for  the  purpose  of  reimbursement  under  title 
XVIII.  Where  a  State  declines  to  participate  in  such  common  audits, 
the  Secretary  is  to  reduce  payments  that  would  have  been  made  to  the 
State  under  titles  V  or  XIX  by  any  amount  in  excess  of  the  amount 
that  would  have  been  apportioned  to  the  State  if  it  had  participated 
in  the  audit. 

Duplication  of  procedures  for  hearing  and  adjudicating  appeals 
from  audit  findings  may  also  be  unnecessarily  burdensome  and  costly. 
The  Committee's  provision  directs  the  Secretary  to  establish  one  or 
more  demonstration  projects  to  determine  the  feasibility  of  linking  a 
common  audit  with  a  single  coordinated  appeal  procedure. 

DEMONSTRATION  PROJECTS  RELATING  TO  THE  TRAINING  OF  AFDC  RECIPIENTS 
AS  HOME  HEALTH  AIDES  (SECTION  32  2) 

The  section  authorizes  the  Secretary  to  enter  into  agreements  with 
up  to  12  States,  selected  at  her  discretion,  for  the  purpose  of  conduct- 
ing demonstration  projects  for  the  training  and  employment  of  AFDC 
recipients  as  homemakers  and  home  health  aides.  Ninety  percent  Fed- 
eral matching  would  be  provided  under  the  States'  medicaid  programs 
for  the  reasonable  costs  (less  any  related  fees  collected)  of  conducting 
the  projects.  The  projects  would  be  limited  to  a  maximum  of  4  years 
plus  an  additional  period  of  up  to  6  months  for  planning  and  develop- 
ment and  a  similar  period  for  final  evaluation  and  reporting.  The 
Secretary  would  be  required  to  submit  annual  evaluation  reports,  and 
a  final  report  on  all  the  projects,  to  the  Congress. 

It  has  been  estimated  that  as  many  as  40  percent  of  the  aged  and 
disabled  now  in  high  cost  nursing  care  facilities  do  not  necessarily 
have  to  be  there — and  would  probably  not  be'  there  if  alternative  sup- 
portive services  to  maintain  them  in  their  own  homes  were  available. 
At  the  same  time,  there  are  many  persons  currently  on  the  welfare 
rolls  who,  if  they  received  appropriate  training,  could  become  gain- 
fully employed  members  of  ancillary  health  professions.  The  intent 
of  the  section  is  to  permit  the  Secretary  to  undertake  several  demon- 
stration projects  to  assess  the  validity  of  these  assumptions  and  the 
potential  savings  to  the  medicare  and  medicaid  programs  of  reduced 
use  of  institutional  care. 

A  State  participating  in  the  project  would  be  required  to  establish 
a  formal  program,  approved  by  the  Secretary,  to  train  particiants 
in  the  provision  of  homemaker  and  home  health  aide  services.  The 
State  would  provide  for  the  employment  of  those  who  complete  the 
training  program  with  public  or  (by  contract)  nonprofit  private 
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agencies  engaged  in  furnishing  such  services  on  a  part-time  or  inter- 
mittent basis  to  aged,  disabled  or  other  incapacitated  individuals  who 
in  the  absence  of  such  services  might  otherwise  require  institutional 
care. 

AFDC  recipients  entering  such  a  training  program  would  be  con- 
sidered to  be  participating  in  a  work  incentive  program  authored 
under  part  C  of  title  VI  of  the  Social  Security  Act.  During  the  first 
year  such  an  individual  is  employed  under  the  program,  he  or  she 
would  retain  medicaid  eli^bility  and  aiiy  eligibility  he  or  she  had 
prior  to  entering  the  training  program  for  social  and  supportive  serv- 
ices provided  under  part  A  of  title  IV.  Federal  funding  would  not 
be  available  for  the  employment  of  any  participant  under  the  project 
after  the  participant  has  been  employed  for  a  3-year  period. 

QUALITY  ASSURAXCE  PROGRAMS  FOR  CLINICAL  LABORATORIES  (SECTION  3  2  3) 

The  section  extends  to  December  31, 1980,  the  Secretary's  authority 
to  conduct  a  program  to  determine  the  proficiency  of  health  care  per- 
sonnel, including  clinical  laboratory  personnel,  who  do  not  meet 
formal  educational  requirements. 

The  Committee  believes  that  proficiency  examinations  represent  an 
effective  mechanism  for  identifying  competent  health  personnel  who 
may  lack  the  necessary  credentials  otherwise  required  under  personnel 
standards  contained  in  medicare's  conditions  of  participation. 

REIMBURSEMENT  OF  CLINICAL  LABORATORIES  UNDER  MEDICARE  AND 
MEDICAID   (SECTION  3  24) 

The  section  places  limitation  on  reimbursement  for  markups  on 
clinical  laboratory  services  billed  by  physicians  under  medicare  and 
medicaid  and  authorizes  State  medicaid  agencies,  on  a  demonstration 
basis,  to  purchase  laboratory  services  through  a  competitive  bidding 
process.  The  provision  further  directs  the  Secretary  to  evaluate  and 
report  to  Congress  on  the  impact  of  these  policy  changes.  It  also 
clarifies  the  requirement  that  all  clinical  laboratories  furnishing  serv- 
ices for  which  payment  is  claimed  under  medicaid  must  meet  the  medi- 
care standards  for  participation. 

Under  current  law,  the  medicare  and  medicaid  programs  may  make 
payment  for  clinical  laboratory  services  to  hospitals,  to  physicians,  or 
directly  to  independent  laboratories;  medicare  can  also  make  pay- 
ments directly  to  patients.  When  the  payment  is  to  the  physician,  it 
may  be  for  a  test  performed  in  his  office,  or  it  may  be  for  a  test  which 
he  sent  out  to  an  independent  laboratory,  which  then  billed  the  physi- 
cian for  the  work.  There  is  evidence,  documented  in  GAO  reports,  that 
in  some  cases,  the  physican  bills  the  patient  (or  the  medicare  or  medic- 
aid programs)  for  the  test  that  was  performed  by  the  independent 
laboratory  at  rates  greatly  in  excess  of  what  the  laboratory  charged 
the  physician  for  the  work. 

The  section  addresses  this  problem  of  substantial  markups  of  bills 
for  laboratory  services  where  the  bill  is  submitted  by  the  physician  but 
the  laboratory  services  are  not  performed  by  him.  The  bill  provides 
that  when  a  physician  includes  an  amount  in  his  bill  for  laboratory 
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services,  he  must  indicate  either  (i)  that  he  or  another  physician  in 
his  office  personally  performed  or  supervised  the  laboratory  services, 
or  (ii)  the  name  of  the  laboratory  performing  the  services  and  the 
amount  the  physican  was  billed  by  the  laboratory. 

If  the  physician  fails  to  provide  the  necessary  information,  the 
T3avment  allowed  for  the  laboratory  services  included  in  his  bill  will 
be  limited  to  the  charge  estimated  by  the  medicare  carrier  to  be  the 
lowest  charge  at  which  the  services  could  have  been  secured  by  a  phy- 
sician from  a  laboratory  serving  the  applicable  locality.  This  pro- 
vision is  designed  to  serve  as  an  incentive  to  the  physician  to  provide 
the  necessary  information  on  laboratory  services  included  in  his  bill, 
so  that  it  can  be  determined  that  the  laboratory  doing  the  work  is  one 
that  meets  appropriate  standards,  and  so  that  the  program  adminis- 
trators can  be  certain  that  there  is  no  unreasonable  markup  in  the 
charge.  Under  current  program  requirements,  physicians  are  required 
to  provide  similar  information,  but  often  do  not.  Medicare  carriers 
find  it  impossible  to  follow  up  on  all  bills  where  the  information  is 
not  included.  This  provision  will  provide  authority  to  limit  payments 
in  these  situations. 

If  the  physician  does  indicate  on  his  bill  that  the  laboratory  service 
was  performed  elsewhere,  and  indicates  which  laboratory  performed 
the  service  and  how  much  they  billed  him.  the  allowed  payment  will 
be  the  lower  of  that  laboratory's  reasonable  charge  (subject  to  the 
usual  requirements  of  the  law  for  determining  reasonable  charge)  or 
the  amount  actually  billed  the  physician,  plus  a  nominal  fee  to  cover 
the  physician's  costs  in  collecting  and  handling  the  sample.  The  Com- 
mittee intends  this  fee  be  limited  to  the  minimum  amount  generally 
necessary  to  cover  physicians'  actual  costs  of  collecting  and  handling 
samples  on  which  tests  are  performed. 

The  Committee  expects  this  provision  to  result  in  lower  program 
payments  in  many  instances,  because  it  is  not  uncommon  for  a  labora- 
torv  to  bill  a  physician  less  than  its  reasonable  charges.  This  provision 
will  assure  that  the  programs  will  benefit  from  the  discounted  rate. 

If  the  physician's  bill  indicates  the  laboratory  service  was  per- 
formed by  the  physician  or  another  physician  with  whom  he  shares 
his  practice,  or  by  someone  under  their  supervision,  the  reimburse- 
ment allowed  would  be  the  physician's  reasonable  charge  for  that  serv- 
ice (again,  subject  to  the  applicable  provisions  of  the  law  regarding 
reasonable  charge).  The  committee  notes  that  use  of  the  phrases 
"supervised  the  performance  of  such  services"  or  "supervised  such 
services"  would  not  require  that  a  physician  personally  supervise  the 
performance  of  each  test  for  which  a  bill  has  been  submitted.  The 
phvsician  would  be  expected  to  exercise  general  supervisory  respon- 
sibility. (In  all  cases,  the  amounts  reimbursable  under  medicare  are 
subiect  to  applicable  deductible  and  coinsurance  requirements). 

"While  the  committee  has  determined  that  these  limitations  on  pay- 
ments for  laboratory  services  are  appropriate,  there  is  concern  that 
the  reduction  in  reimbursements  may  fall  on  the  patient  rather  than 
on  the  physician  who  fails  to  provide  the  required  information  on 
the  laboratory  services  or  who  is  engaging  in  excessive  markups.  The 
structure  of  the  medicare  program,  under  which  many  physicians  do 
not  take  assignment  and  bill  the  program  directly,  results  in  many 
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patients  paying  the  physicians'  fees  and  then  submitting  the  bill  to 
medicare.  In  this  situation,  there  is  a  potential  for  the  patient  rather 
than  the  physician  to  feel  the  effect  of  the  medicare  policy  to  limit 
payments  for  laboratory  services.  The  committee  has  determined  that 
there  cannot  be  justification  for  continuing  a  policy  of  paying  exces- 
sive markups  on  laboratory  tests  because  the  failure  of  physicians  to 
take  assignment  might  result  in  the  lower  reimbursement  going  to 
the  patient  rather  than  the  physician.  However,  the  committee  has 
directed  the  Secretary  of  Health  and  Human  Services  to  report  to  the 
Congress  within  2  years  on  the  experience  with  this  provision,  par- 
ticularly in  regard  to  how  frequently  the  reduction  in  the  allowed 
amount  has  resulted  in  lower  payments  to  the  patient  rather  than  to 
the  physician.  This  information  will  allow  determination  of  whether 
further  legislative  change  to  protect  the  patient  is  necessary.  Addi- 
tionally, the  Secretary  is  required  to  report  on  the  savinjrs  in  expendi- 
tures for  laboratory  services  which  have  resulted  from  this  provision. 

Under  the  medicaid  program,  a  State  has  the  authoritv  to  require 
that  all  bills  for  laboratory  services  be  submitted  directly  by  the  prac- 
titioner or  entity  performing  the  service.  The  provision  leaves  that 
option  to  the  States:  however,  if  a  State  opts  instead  to  allow  indirect 
billing,  it  is  required  to  assure  that  reimbursement  does  not  exceed  the 
amount  that  would  be  allowed  under  medicare.  To  assure  this,  a  State 
would  have  to  require  the  physician  to  submit  information  essentially 
similar  to  the  information  required  by  medicare. 

Under  current  medicaid  law,  program  eligibles  are  entitled  to  obtain 
covered  services  from  the  provider  of  their  choice.  This  freedom  of 
choice  requirement  poses  a  bar  to  State  or  local  efforts  to  limit  the 
number  of  clinical  laboratorv  service  providers  participating  in  medic- 
aid through  a  competitive  bidding  process.  The  committtee  has  con- 
cluded that  the  freedom-of -choice  concept  has  little  real  applicability 
in  the  case  of  laboratory  services  where  the  patient,  in  fact,  does  not 
"choose"  his  provider  in  any  real  sense.  Further,  the  committee  notes 
that  GAO  has  found  that,  even  though  medicaid  programs  are  high 
volume  purchasers  of  clinical  laboratory  services.  State  often  pay 
liigher  prices  for  such  services  than  other  purchasers.  Based  on  these 
findings  GAO  recommended  that  competitive  bidding  for  medicaid 
laboratory  services  be  tried  on  an  experimental  basis. 

The  provision  allows  States  (or  parts  thereof)  to  purchase  labora- 
tory services  for  a  3-year  period  under  arrangements  which  would 
not  be  subject  to  the  general  freedom  of  choice  requirements  of  the 
medicaid  law,  provided  that  the  Secretary  of  Health  and  Human 
Services  approved  the  plan.  The  Secretary  would  determine  that 
services  would  be  purchased  only  from  laboratories  that  met  standards, 
and  that  the  prices  charged  the  program  would  not  exceed  the  lowest 
amount  charged  to  others  for  similar  tests,  or,  if  the  purchasing  ar- 
rangements were  asrreed  to  on  some  unit  price  basis,  that  the  aggregate 
expenditures  would  not  exceed  the  aggregate  expenditures  that  would 
have  been  anticipated  if  each  test  was  charged  at  the  lowest  rate 
oharsred  to  others  for  that  test.  Additionally,  the  Secretary  must  be 
satisfied  that  under  the  arrangrement  adequate  laboratory  services 
would  be  available  to  the  phvsicians  and  other  providers  treating 
medicaid  patients ;  the  committee  has  required  that  the  Secretary  may 
approve  State  plans  only  when  these  conditions  are  met. 
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The  committee  is  concerned,  however,  that  concentration  of  medic- 
aid business  in  a  small  number  of  laboratories  might  prove  detrimen- 
tal to  quality  if  the  laboratory  served  only  the  medicaid  population. 
The  committee  believes  it  would  be  beneficial  to  make  arrangements 
for  the  purchase  of  services  only  with  laboratories  that  provide  serv- 
ices to  both  private  and  public  patients.  Providers  of  laboratory 
services  to  the  general  population  have  established  fee  schedules  for 
their  services  and  often  have  operational  quality  assurance  mech- 
anisms, thus  providing  the  purchaser  with  a  ready  means  of  deter- 
mining the  lowest  rate  charged  for  quality  services.  The  committee 
does  not  wish  to  take  any  action  which  would  result  in  the  develop- 
ment of  a  two-class  system  of  health  care  in  this  country  by  allow- 
ing States  to  purchase  laboratory  services  from  providers  whose  only 
customer  is  medicaid.  Experience  has  generally  shown  that  the  exist- 
ence of  a  private  clientele  has  a  quality  assurance  effect  on  the  services 
provided  to  public  patients.  Therefore,  the  committee  has  established 
as  an  additional  condition  for  approval  of  a  State  plan  for  the  pur- 
chase of  laboratory  services  that  no  more  than  75  percent  of  the  labora- 
tory's business  may  be  with  medicaid  and  medicare  patients. 

The  committee  recognizes  that  one  result  of  this  legislation  will 
be  a  reduction  in  the  number  of  providers  from  whom  a  State,  or 
political  subdivision,  purchase  laboratory  services.  Theoretically,  it 
would  be  possible  for  a  State  or  political  subdivision,  under  this  act  to 
enter  into  arrangements  with  only  one  provider  of  laboratory  services 
in  an  area  (provided  the  condition  of  adequate  available  services  was 
met).  The  committee's  intent,  however,  is  not  to  encourage  such  a 
monopolistic  situation  in  any  large  health  care  delivery  area. 
Obviously,  in  such  an  area  it  is  more  desirable  to  encourage  the  utiliza- 
tion of  several  providers.  It  only  one  provider  is  serving  a  very  large 
population  group,  the  State  could  become  the  "captive"  of  the  provider 
and  find  it  administratively  difficult  to  switch  to  another  provider 
should  the  first  prove  to  be  inadequate  or  to  charge  excessive  rates.  In 
addition,  accessibility  of  the  services  to  the  physician  should  be  a  con- 
sideration in  determining  the  number  of  such  arrangements.  There- 
fore, it  is  the  committee's  expectation  that  States  making  arrangements 
with  providers  of  laboratory  services  under  this  legislation  would  gen- 
erally not  make  such  arrangements  with  only  one  provider  of  such 
services  in  any  large  health  care  delivery  area.  Furthermore,  the  Secre- 
tary in  establishing  policies  and  rules  to  implement  this  provision 
should  discourage  such  monopolistic  situations. 

Although  the  committee  is  persuaded  that  an  override  of  the  free- 
dom-of -choice  provision  of  medicaid  is  justified  in  the  case  of  labora- 
tory services,  it  recognizes  that  unanticipated  problems  may  result 
when  this  policy  is  implemented.  Consequently,  the  committee  has  lim- 
ited the  time  period  during  which  States  may  purchase  laboratory 
services  through  these  arrangements  to  3  years,  and  has  instructed  the 
Secretary  of  HEW  to  evaluate  experience  with  the  new  arrangements, 
and  report  to  the  Congress  within  24  months  on  the  results  so  that 
determination  of  whether  the  policy  change  should  be  permanent  can 
be  made. 

Finally,  the  provision  clarifies  the  legislative  authority  for  the  cur- 
rent requirement  in  regulation  that  medicaid  laboratories  must  meet 


69 


the  same  standards  required  for  laboratories  participating  in  the 
Medicare  program. 

REIMBURSEMENT  OF  PHYSICIANS'  SERVICES  IN  TEACHING  HOSPITALS 

(SECTION   325  ^ 

The  section  authorizes  reimbursement  under  Medicare  and  Medicaid 
to  hospitals  with  approved  teaching  programs  for  services  rendered 
by  physicians  if  the  hospital  so  elects  and  if  all  physicians  agree  not 
to  bill  program  eligibles  for  professional  services  rendered  in  the 
hospital ;  otherwise,  physicians  in  teaching  hospitals  would  be  eligible 
for  reimbursement  directly  under  the  physician  payment  provisions 
of  Medicare  and  Medicaid.  The  section  also  repeals  certain  provisions 
of  1972  amendments  to  the  Social  Security  Act  relating  to  payment  of 
teaching  physicians  that  were  never  implemented  through  regulation. 

The  medicare  program,  Title  XVIII  of  the  Social  Security  Act,  is 
comprised  of  two  complementary  programs — the  Hospital  Insurance 
program  which  generally  pays  for  institutionally  provided  services, 
such  as  hospital  care,  and  the  Supplementary  Medical  Insurance  pro- 
gram which  pays  for  physician,  diagnostic,  and  ambulatory  services. 
This  structure  raised  several  administrative  questions  when  applied  to 
the  nation's  teaching  hospitals  where  the  physicians  provide  both  pro- 
fessional medical  services  to  individual  patients  and  educational  and 
supervisory  services  to  the  hospital  itself.  Essentially,  the  bipartite 
structure  of  the  medicare  program  necessitated  that  the  dual  activities 
of  these  teaching  physicians  be  clearly  separated  for  reimbursement 
purposes  between  the  Hospital  Insurance  and  Supplementary  Medical 
Insurance  components  of  medicare.  In  the  early  years  of  the  medicare 
program,  this  separation  was  not  effectively  accomplished  in  some 
teaching  hospitals. 

The  Social  Security  Amendments  of  1972  (Public  Law  92-603) 
included  a  provision  (section  227)  which  was  intended  to  assure  that 
medicare  would  make  charge  reimbursement  for  physician  services 
furnished  in  teaching  hospitals  only  if  its  beneficiaries  received  bona 
fide  private  patient  care.  This  was  believed  to  be  necessary  because  the 
General  Accounting  Office  and  other  investigators  found  that  some 
teaching  physicians  billed  for  services  actually  furnished  by  interns 
or  residents  who  assumed  responsibility  for  the  treatment;  in  other 
cases,  physicians'  charges  were  out  of  proportion  to  the  physician 
services  actually  rendered  or  the  charges  billed  to  other  patients.  Sec- 
tion 227  generally  treated  physician  services  furnished  in  teaching 
hospitals  as  hospital  services,  reimbursable  to  the  hospital  on  the  basis 
of  reasonable  costs.  However,  two  exceptions  were  permitted  to  this 
general  rule:  Charges  were  payable  for  physician  services  furnished 
in  certain  hospitals  which  had  traditionally  billed  and  collected  for 
physician  services  on  a  charge  basis;  charges  were  also  payable  if  a 
hospital's  patients  were  private  patients,  with  "private  patient"  to  be 
defined  in  regulations  by  the  Secretary.  Implementation  was  sched- 
uled for  hospital  cost  reporting  periods  beginning  after  J une  30, 1973. 

However,  to  date,  implementation  has  not  occurred.  Initially,  sec- 
tion 15  of  Public  Law  93-233  delayed  implementation  so  that  the 
Institute  of  Medicine  of  the  National  Academy  of  Sciences  could 
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study  and  report  on  reasonable  and  equitable  methods  of  reimbursing 
for  physician  services  in  teaching  hospitals.  (Section  15  also  provided 
that  hospitals  could  elect  cost  reimbursement  for  their  physicians' 
services  if  all  the  physicians  in  the  hospital  agreed  not  to  bill  charges 
for  services  furnished  to  medicare  patients.  A  small  number  of  teach- 
ing hospitals  have  elected  to  be  paid  for  physician  services  on  this 
cost  basis.)  The  Institute  of  Medicine  study  was  issued  in  March  1976. 
The  changes  proposed  by  section  227  were  to  have  taken  effect  on 
October  1, 1978.  However,  the  Secretary  has  still  not  issued  a  notice  of 
proposed  rulemaking  to  implement  the  section  227  changes. 

The  Committee  believes  that  no  purpose  would  be  served  by  further 
postponement  of  the  effective  date.  The  current  situation  results  in  un- 
certainty for  providers  and  physicians  concerning  what  the  standards 
for  reimbursement  will  be.  Further,  the  Committee  has  reluctantly 
concluded  that  the  current  provision  is  apparently  unadministrable. 
Additionally,  the  committee  believes  that  there  have  been  significant 
changes  in  the  way  services  are  furnished  in  teaching  hospitals  since 
enactment  of  section  227.  Intermediary  Letter  No.  372,  issued  in  April 
of  1969,  established  clearer  criteria  for  identifying  the  personal 
identifiable  services  a  teaching  phvsician  must  perform  for  an  indi- 
vidual patient  to  qualify  for  a  fee-for-service  payment  under  the 
Supplementary  Medical  Insurance  component  of  medicare.  When 
these  criteria  arc  not  met  and  properly  documented  in  the  medical 
record,  it  is  presumed  that  the  physician  is  provided  only  educational 
or  supervisory  services,  and  the  costs  of  the  service  are  included  in  the 
reimbursement  from  the  hospital  component  of  medicare.  The  pa- 
tient care  requirements  of  Intermediary  Letter  No.  372  seem  to  have 
been  accepted  by  teaching  physicians  and  adopted  as  policy  by  teach- 
ing hospitals. 

The  provision,  therefore,  would  permit  physicians  to  continue  to  be 
reimbursed  on  a  charge  basis,  unless  the  teaching  hospital  and  all  its 
physicians  elect  to  be  paid  on  the  basis  of  reasonable  cost  (as  pre- 
viously permitted  by  section  15  of  Public  Law  93-233  on  an  interim 
basis),  with  the  understanding  that  as  a  minimum  the  guidelines  cur- 
rently in  effect  governing  payment  for  physicians'  services  in  teaching 
hospitals,  which  this  Committee  endorses,  will  remain  in  effect.  Fur- 
ther, this  Committee  expects  that  HEW  will  take  steps  forthwith  to 
incorporate  these  guidelines  in  its  regulations.  Physicians,  teaching 
hospitals,  and  related  entities  should  recognize  that  the  Committee's 
action  is  not  an  invitation  to  return  to  any  abuses  of  the  late  sixties. 
The  Committee  strongly  believes  teaching  physicians  should  person- 
ally perform  or  personally  supervise  patient  services  in  order  to  qual- 
ify for  fee-for-service  payment.  The  Committee  notes  that  failure  of 
a  phvsician,  teaching  hospital,  or  related  entity  to  comply  with  these 
requirements  would,  among  other  things,  constitute  a  false  statement 
or  representation  of  a  material  fact  in  an  application  of  payment  under 
medicaid  or  medicare.  The  Committee  expects  the  Department  and 
State  Medicaid  fraud  and  abuse  control  units  to  vigorously  pursue  any 
noncompliance. 

Where  States  elect  to  compensate  for  services  of  teaching  or  super- 
vising physicians  under  medicaid.  Federal  matching  should  be  limited 
to  payments  not  in  excess  of  medicare  allowances. 
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The  provision  would  be  effective  with  cost  reporting  periods  begin- 
ning on  or  after  October  1, 1978. 

DEMONSTRATION  PROJECTS  FOR  REQUIRING  SECOND  OPINIONS  FOR  CERTAIN 
ELECTIVE  PROCEDURES  UNDER  MEDICARE  AND  MEDICAID  (SECTION  3  26) 

The  section  authorizes  the  Secretary  to  undertake,  through  grant 
or  contract,  demonstration  projects  to  determine  the  cost-effective- 
ness and  effect  on  the  patient  of  mandating  that  medicare  and  medicaid 
beneficiaries  obtain  a  second  opinion  with  respect  to  certain  elective 
surgical  procedures  before  payment  will  be  made  for  those  services. 
The  section  also  provides  that  no  medicare  or  medicaid  beneficiary 
may  be  required  to  participate  in  a  demonstration  project  for  requiring 
second  opinions  for  certain  elective  surgery  without  his  or  her  informed 
consent. 

Under  current  law,  persons  eligible  for  benefits  under  medicare  and 
medicaid  are  entitled  to  have  payment  made  for  medically  necessary 
physicians'  and  hospital  services,  including  medically  necessary  elec- 
tive surgical  procedures.  If  program  eligibles  voluntarily  seek  second 
opinions  from  another  physician  before  undergoing  elective  surgery, 
reimbursement  is  made  for  those  consultants,  subject  to  applicable 
cost-sharing  requirements. 

The  Committee  believes  that  second  opinion  programs  may  be  of 
great  value  in  reducing  unnecessary  surgery,  in  reducing  unnecessary 
expenditures  (both  by  Government  and  consumers) ,  and  by  enabling 
consumers  of  medical  care  to  make  better  informed  choices  as  to  their 
own  well-being. 

In  hearings  held  by  the  Committee's  Oversight  and  Investigations 
Subcommittee  in  1975,  1976,  1977,  and  1978  (resulting  in  reports  in 
1976  and  1979)  and  in  hearings  held  by  the  Health  and  Environment 
Subcommittee  in  1979,  Eugene  McCarthy  of  Cornell  Medical  School 
has  presented  eight  years  of  data  and  follow-up  on  both  mandatory 
and  voluntary  second  opinion  programs.  That  data  has  indicated  the 
potential  worth  of  second  opinion  programs.  The  Oversight  and  In- 
vestigations Subcommittee  has  also  had  independent  confirmation  of 
McCarthy's  results  from  Canadian  and  U.S.  board  certified  surgeons 
acting  as  consultants  to  the  Subcommittee  on  the  subject  of  hysterec- 
tomies and  tonsillectomies. 

In  order  to  determine  the  relative  effect  of  a  mandatory  second 
opinion  program  rather  than  the  voluntary  program  of  current  law,  the 
section  directs  the  Department  of  Health,  Education  and  Welfare  to 
fund  at  least  seven  2-year  demonstration  projects.  These  demonstra- 
tions would  examine  the  effects  of  requiring  a  second  physician's  opin- 
ion on  the  rate  and  cost  of  selected  elective  surgical  procedures  funded 
by  the  medicare  and  medicaid  programs.  The  Secretary  of  HEW 
would  request  proposals  from  public  or  private  entities  (PSRO's, 
Medical  Societies,  state  agencies,  etc.)  covering  populations  of  suffi- 
cient size  to  provide  statistically  significant  data.  Submitted  proposals 
would  be  considered  according  to  criteria  determined  by  the  Secretary 
and  would,  as  far  as  possible,  include  rural  and  urban  populations  and 
several  economic  strata. 

Under  the  provisions,  the  Secretary  may  fund  a  project  only  if 
it  includes  satisfactory  procedures  for  notifying  both  patients  and 
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physicians  of  the  existence  and  requirements  of  the  project  and  to  the 
extent  practicable  for  preventing  the  physician  providing  the  second 
opinion  from  knowing  the  identity  of  the  physican  offering  the  orig- 
inal opinion.  It  is  the  intent  of  the  Committee  that  the  Secretary  assure 
that  payment  will  be  made  for  the  second  opinion  only  if  the  physician 
providing  that  second  opinion  is  independent  of  the  first  physician 
and  has  no  financial  arrangements  with  him  or  her.  Further,  the  section 
requires  that  individuals  must  be  provided  with  a  list  of  physicians 
who  will  provide  written  second  opinions.  The  Committee  believes  the 
program  should  not  be  carried  out  in  health  manpower  shortage  areas 
where  there  would  be  an  insufficient  number  of  physicians  to  give  sec- 
ond opinions  or  where  requiring  second  opinions  would  worsen  the 
problem  of  securing  necessary  medical  services  which  are  already  in 
short  supply. 

Patients  m  the  demonstration  areas  who  agree  to  participate  in  the 
project  would  be  required  to  have  a  second  opinion  before  medicare  or 
medicaid  would  pay  for  the  surgical  procedure.  Medicare  or  medicaid 
would  pay  the  full  cost  of  this  additional  benefit.  Medicare  or  medicaid 
reimbursement  would  be  dependent  on  obtaining  the  second  opinion 
and  payment  would  be  made  for  the  surgical  procedure  according  to 
regular  program  rules  if  the  patient  made  the  final  decision  to  have 
surgery,  whether  or  not  the  first  and  second  opinions  were  not  in  agree- 
ment. A  patient  could  obtain  a  third  opinion,  if  he  wished,  when  the 
first  and  second  opinions  did  not  concur.  Emergency  or  urgent  surgery 
would  not  require  a  second  opinion. 

An  evaluative  component  would  be  built  into  the  demonstration 
projects  to  provide  statistically  valid  data  on  the  following:  (1)  effect 
on  number  of  procedures  performed,  (2)  savings  of  items  such  as 
direct  and  indirect  surgical  costs,  (3)  additional  medical  costs  in- 
curred, (4)  administrative  costs,  (5)  administrative  complexities  of  a 
required  program,  (6)  health  status  of  patients  in  relationship  to 
whether  or  not  they  had  a  surgical  procedure  and  (7)  additional  in- 
formation obtained  by  the  patient  from  a  second  physician's  opinion. 
Existing  data  is  insufficient  to  determine  the  effect  of  a  mandatory 
second  opinion  program  on  these  variables. 

The  number  of  patients  receiving  second  surgical  opinions  under 
this  type  of  program  is  expected  to  exceed  those  reached  under  a  vol- 
untary program  thus  providing  data  to  evaluate  the  effect  of  the  sec- 
ond opinion  program  in  terms  of  the  criteria  described  above,  when 
it  is  used  by  a  large  number  of  patients  who  are  not  self -selected. 

Under  current  law,  research,  development,  and  related  activities 
funded  by  grant  or  contract  through  the  Department  of  Health  and 
Human  Services  that  would  place  human  subjects  at  risk  are  required 
to  meet  regulatory  standards  designed  to  assure  the  protection  of 
those  subjects.  Among  these  protections  is  the  requirement  that  the 
activity  obtain  the  legally  effective  informed  consent  of  an  individual 
before  involving  him  or  her  as  a  subject. 

The  Committee  does  not  believe  that  the  demonstration  projects  for 
requiring  second  opinions  for  certain  elective  surgery  authorized  by 
the  bill  would  place  medicare  or  medicaid  beneficiaries  at  risk.  How- 
ever, the  Conmnttee  does  feel  that  medicare  and  medicaid  beneficiaries 
should  not  be  subject  to  such  a  demonstration  project  without  their 
written  and  legally  effective  informed  consent.  The  section  provides 
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that,  before  payment  for  an  elective  surgery  can  be  denied  under  a 
demonstration  project  for  failure  by  the  beneficiary  to  obtain  a  re- 
quired second  opinion,  the  beneficiary  must  have  given,  in  writing,  his 
or  her  informed  consent  to  participate  in  the  project. 

Under  the  provision  informed  consent  must  be  knowingly  and  freely 
given  by  the  individual  (or  his  legally  authorized  representative), 
without  undue  inducement  and  without  constraint  or  coercion  in  any 
form.  In  order  for  the  consent  to  be  informed,  each  individual  must 
receive  a  fair  explanation  of  the  nature  and  purposes  of  the  project,  a 
description  of  the  risks  and  benefits  that  can  reasonably  be  expected 
from  participation  in  the  project,  a  disclosure  of  any  appropriate 
alternatives  to  participation  that  might  be  advantageous  to  the  in- 
dividual, and  an  offer  to  answer  any  questions  the  individual  might 
have  with  respect  to  the  project. 

The  Committee  notes  that  since  the  purpose  of  these  projects  is  to 
determine  the  differential  costs  and  effects  of  a  program  where  the 
receipt  of  the  second  opinion  is  required  before  the  elective  surgery  is 
paid  for  rather  than  something  that  may  be  done  at  the  option  of  the 
individual  when  the  initial  opinion  recommending  surgerj^  is  received, 
the  Secretary  would  be  expected  to  receive  some  assurance  in  regard  to 
a  given  project  that  sufficient  numbers  of  persons  would  consent  to 
participate  (and  agree  to  the  requirement  of  a  mandatory  second  opin- 
ion) before  the  project  would  be  funded.  The  Committee  would  expect, 
then,  that  the  consent  would  generally  be  sought  prior  to  an  occasion 
when  the  initial  recommendation  for  surgery  is  made.  However,  once 
a  sufficient  level  of  participation  is  assured,  at  the  option  of  the  project 
and  the  Secretary,  further  participants  could  be  allowed  to  enter  the 
project  if  they  are  willing  to  give  their  informed  consent  to  participate 
at  the  point  when  the  recommendation  for  one  of  the  elective  surgical 
procedures  is  made. 

CONTINUED  USE  OF  DEMONSTRATION  PROJECT  REIMBURSEMENT  SYSTEMS 

(SECTION  327) 

The  section  authorizes  States  with  rate-setting  programs  for  the  pay- 
ment for  hospital  services  that  have  been  approved  as  demonstration, 
projects  by  the  Secretary  to  continue  to  determine  medicare  and  med- 
icaid reimbursement  rates  for  hospitals  under  those  programs  unless 
the  Secretary  finds  that  the  program  no  longer  needs  applicable 
standards. 

Under  current  law,  hospitals  participating  in  medicare  and  med- 
icaid are  generally  reimbursed  on  a  "reasonable  cost"  basis  for  covered 
inpatient  services.  The  Secretary  has  the  authority  to  approve  the  use 
of  alternative  reimbursement  rates  or  methodologies  in  connection 
with  demonstration  projects  to  determine  whether  the  alternatives  will 
increase  the  efficiency  and  reduce  the  costs  of  providing  hospital  serv- 
ices under  medicare  and  medicaid  without  adversely  affecting  the 
quality  of  services  provided.  Four  major  projects  in  Marshland,  New 
York,  New  Jersey,  and  Washington  are  currently  operating  under  this 
demonstration  authority. 

While  the  Secretary  has  authority  to  determine  the  appropriate 
length  of  a  demonstration  project  sufficient  to  carry  out  the  purposes 
of  the  demonstration,  she  does  not  have  the  authority  to  extend  dem- 
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onstration  projects  indefinitely.  As  a  result,  several  States  now  operat- 
ing approved  programs  are  in  jeopardy  of  losing  their  authority  to  de- 
termine medicare  and  medicaid  rates  for  hospital  services  on  other 
than  a  "reasonable  cost"  basis,  even  though  the  programs  have  effec- 
tively restrained  the  rates  of  increase  in  the  cost  of  hospital  services. 
The  loss  of  this  authority  would  have  a  severe  and  adverse  impact 
on  the  ability  of  the  affected  States  to  carry  out  their  hospital  cost 
containment  efforts  and  might  lead  to  increased  Federal  medicare  and 
medicaid  outlays  as  well. 

The  provision  authorizes  the  Secretary  to  continue  to  allow  med- 
icare and  medicaid  reimbursement  to  be  made  under  a  reimburse- 
ment system  originally  established  on  a  demonstration  project  basis 
aft^r  the  demonstration  period  has  ended.  The  demonstration  projects 
must  have  been  approved  by  the  Secretary  under  section  402  of  tYie 
Social  Security  Amendments  of  1967  as  amended  by  Section  222(b) 
of  the  Social  Security  Amendments  of  1972,  or  Section  222(a)  of  the 
Social  Security  Amendments  of  1972,  and  the  rate  of  increase  in  the 
costs  per  admission  of  medicare  patients  during  the  course  of  the 
project  must  have  been  less  than  or  equal  to  the  rate  of  increase  for 
all  medicare  beneficiaries  during  that  period.  If  these  conditions  are 
met,  and  if  the  State  has  legislative  authority  to  operate  such  a  system 
(and  the  State  elects  to  have  reimbursement  made  under  the  system) 
or  the  system  is  operated  through  a  voluntary  agreement  of  hospitals 
(and  those  hospitals  elect  reimbursement  under  the  system),  then  the 
Secretary  must  continue  to  allow  medicare  and  medicaid  rates  to  be 
established  through  the  rate-setting  system. 

Under  the  section,  use  of  the  demonstration  project  reimbursement 
system  would  continue  until  the  Secretary  determines  that  all  third 
party  payers  do  not  reimburse  participating  hospitals  on  the  basis 
required  under  the  system,  or  that  the  rate  of  increase  in  costs  per  ad- 
mission of  medicare  patients  in  the  participating  hospitals  when  meas- 
ured over  the  previous  three  year  period,  exceeds  the  comparable 
rate  of  increase  in  costs  per  admission  for  medicare  patients  in  all 
hospitals  throughout  the  country.  These  limitations  on  the  State's 
continuing  authority  are  intended  to  insure  that  the  medicare  pro- 
gram does  not  pay  more  for  hospital  services  under  the  State's  system 
than  under  the  "reasonable  cost"  payment  method. 

The  Committee  would  expect  the  Secretary  to  develop  a  process  for 
reviewing  and  validating  the  performance  of  the  system,  and  for  mon- 
itoring any  changes  in  the  plan.  It  is  not  the  intent  of  the  Committee 
to  freeze  the  system  in  place  in  exactly  the  form  approved  as  part  of 
the  demonstration  if  improvements  can  be  made;  however,  it  is  the 
intent  that  the  program  would  continue  to  operate  in  basically  the 
same  form  so  that  the  Secretary  is  assured  that  its  effectiveness  is  not 
impaired,  and  that  additional  costs  are  not  shifted  to  medicare  or 
medicaid. 

REIMBURSEMENT   FOR   HEALTH   MAINTENANCE   ORGANIZATIONS  (HMO'S) 

(SECTION  328) 

The  section  would  provide  reimbursement  for  health  maintenance 
organizations  on  the  basis  of  a  prospectively  determined  per  capita 
amount  equal  to  95  percent  of  the  cost  of  providing  medicare  benefits 
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would  not  be  required  to  be  reviewed  under  Section  1527  of  the  Public 
Health  Service  Act. 

This  section  does  not  impose  any  new  requirement  for  review 
under  Section  1122.  For  services  which  are  not  required  by  Title  XV 
to  be  included  in  a  state  certificate  of  need  program,  such  as  home 
health  services,  those  services  would  only  be  reviewed  under  Section 
1122  if  the  section  provided  for  such  review. 

REIMBURSEMENT  UNDER  MEDICAn)  FOR  SERVICES  FURNISHED  BY 
NURSE  MID  WIVES   (SECTION  331) 

The  section  requires  States  to  provide  coverage  under  their 
medicaid  programs  for  services  furnished  by  a  nurse-midwife  to  the 
extent  that  he  or  she  is  authorized  to  perform  such  services  under  State 
law  or  regulation.  The  section  would  authorize  reimbursement  on 
either  an  indirect  or  direct  basis  and  would  empower  the  Secretary  to 
establish  standards  for  nurse-midwife  participation  in  medicaid. 

Under  current  law,  States  may,  at  their  option,  provide  coverage 
under  their  medicaid  programs  for  nurse  midwife  services.  They  may 
recognize  these  services  as  within  the  scope  of  physicians'  services, 
clinic  services,  or  hospital  services;  in  this  case,  payment  is  made  to 
the  physician,  clinic,  or  hospital  for  which  the  nurse  midwife  is  em- 
ployed or  otherwise  associated.  States  also  have  the  option  of  paying 
for  these  services  by  directly  reimbursing  the  nurse-midwife  who  fur- 
nished them;  the  Committee  is  informed  that  only  two  States  cur- 
rently reimburse  directly.  In  addition,  medicaid  law  requires  States 
to  cover  rural  health  clinic  services,  which  include  care  provided  by 
a  licensed  nurse  midwife  employed  by,  or  receiving  compensation  from, 
a  qualified  rural  health  clinic  (reimbursement  is  made  to  the  clinic). 

Nurse  midwives  are  registered  nurses  with  additional  educational 
and  clinical  backgrounds  m  midwifery.  Within  the  scope  of  their  au- 
thority under  State  law  or  regulation,  nurse  midwives  manage  the  care 
of  normal  mothers  and  newborn  babies  throughout  the  maternity 
cycle — pregnancy,  labor,  birth,  and  the  immediate  post-partum  pe- 
riod— with  various  arrangements  for  physician  referral  and  consulta- 
tion in  the  event  of  complications.  The  Committee  is  informed  that  all 
but  3  States  have  laws  or  regulations  authorizing  or  permitting  the 
practice  of  midwifery. 

The  Committee  heard  testimony  that  nurse-midwives  represent  a 
cost-effective  source  of  quality  maternity  care.  In  order  to  increase 
the  availablity  and  accessibility  of  nurse-midwives  to  low-income 
women  eligible  for  medicaid,  the  provision  requires  State  to  provide 
coverage  for  nurse-midwife  services  to  the  extent  that  the  nurse  mid- 
wife is  authorized  to  practice  under  State  law.  Eeimbursemert  would 
be  available  whether  or  not  the  nurse  midwife  was  under  the  super- 
vision of,  or  associated  with,  a  physician  or  other  health  care  pro- 
vider. It  should  be  stressed  again,  however,  that  the  provision  would 
not  preempt  State  law  or  regulation  relating  to  the  legality  or  scope  of 
practice  of  nurse-midwives. 

The  Committee  notes  that  as  a  result  of  making  coverage  of  the  serv- 
ices of  a  nurse  midwife  mandatory  in  the  medicaid  program.  States 
would  be  required  to  offer  direct  reimbursement  to  these  health  care 
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practitioners  as  one  of  the  available  payment  options.  As  is  generally 
the  case  under  the  medicaid  program,  each  State  would  establish  its 
own  reimbursement  level  for  these  services,  subject  to  the  test  of  cur- 
rent law  that  reimbursement  be  sufficient  to  assure  that  the  service  is 
actually  available  (where  there  are  nurse  mid  wives) . 

In  order  to  qualify  as  a  nurse-midwife  for  purpose  of  receiving 
medicaid  reimbursement,  a  registered  nurse  would  either  have  to  be 
certified  by  an  organization  recognized  by  the  Secretary  or  have  suc- 
cessfully completed  a  program  of  study  and  clinical  experience  that 
has  been  approved  by  the  Secretary.  In  implementing  these  require- 
ments, the  Secretary  is  expected  to  provide  for  the  establishment  of 
standards  that  will  assure  that  medicaid  eligibles  will  receive  high 
quality  care  without  creating  unnecessary  barriers  to  entry  for  quali- 
fied nurse  midwives  seeking  to  participate  in  medicaid. 

CONTINUING  MEDICAID  ELIGIBILITY  FOR  CERTAIN  INDIVIDUALS  BY  DISRE- 
GARDING CERTAIN  INVOLUNTARY  INCREASES  IN  INCOME  (SECTION  33  2) 

Under  the  section,  any  cost-of-living  or  annual,  general  increases 
received  by  medicaid  beneficiaries  in  Social  Security,  Railroad  Retire- 
ment, Civil  Service  Retirement,  or  Veterans'  benefits  would  be  disre- 
garded for  purposes  of  determining  their  eligibilty  for  continuing 
medicaid  coverage.  This  disregard  would  apply  only  to  individuals 
who  were  eligible  for  medicaid  on  or  after  June  1,  1980,  and  who 
would  lose  their  medicaid  eligibility  as  a  result  of  any  such  cost-of- 
living  or  annual  increase. 

Under  current  law,  persons  who  receive  cost-of-living  or  annual 
increases  in  Social  Security  benefits.  Railroad  Retirement  benefits. 
Veteran's  benefits,  or  Civil  Service  Retirement  Benefits  must  accept 
those  increases  as  a  condition  of  medicaid  eligibility.  Generally,  any 
such  increases  are  included  in  the  incomes  of  these  persons  for  deter- 
mining whether  they  meet,  or  continue  to  meet,  the  applicable  State 
medicaid  income  standards.  When  these  increases  are  counted,  a  per- 
son may  lose  medicaid  eligibility  even  though  the  increase  in  income 
almost  certainly  is  not  sufficient  to  replace  the  value  of  the  lost  medicaid 
coverage.  In  the  Unemployment  Compensation  Amendments  of  1976, 
Public  Law  94r-566,  Congress  provided  protection  against  loss  of 
medicaid  for  persons  who  were  receiving  both  Social  Security  and 
Supplemental  Security  Income  (SSI)  cash  benefits,  but  who  lose  their 
SSI  eligibility  as  a  result  of  a  cost-of-living  increase  in  Social  Secu- 
rity benefits.  However,  this  protection  did  not  extend  to  persons  who 
were  not  actually  receiving  SSI  payments  (residents  of  nursing  homes, 
for  example,  or  medically  needy  persons) ,  or  to  persons  who  received 
annual  or  cost-of-living  increases  in  Railroad  Retirement,  Veterans' 
or  Civil  Service  benefits. 

The  Committee  believes  that  congressionally  mandated  increases  in 
Social  Security,  Railroad  Retirement,  Veterans',  or  Civil  Service 
Retirement  benefits  should  not  inadvertently  penalize  the  low-income 
beneficiaries  of  those  programs  by  terminating  their  eligibility  for 
medicaid.  The  purpose  of  these  cost-of-living  or  annual  increases  is 
to  enhance  the  ability  of  these  indigent  beneficiaries  to  meet  their 
subsistence  needs;  by  resulting  in  the  loss  of  medicaid  eligibility, 
however,  these  increases  have  precisely  the  opposite  effect. 
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EXTENSION  OF  INCREASED  FUNDING  FOR  LONG  TERM  CARE  FACILITY 
INSPECTORS  UNDER  MEDICAID   (SECTION  33  5) 

The  section  would  extend  through  fiscal  year  1983  the  current  fed- 
eral matching  rate  of  100  percent  for  the  costs  of  State  long-term  care 
facility  inspections. 

Under  current  law,  skilled  nursing  facilities  (SNFs)  and  immediate 
care  facilities  (ICFs)  participating  in  medicaid  are  required  to  meet 
staffing,  licensing,  life  safety,  and  various  other  health  and  safety 
standards.  To  encourage  States  to  devote  adequate  resources  to  the  in- 
spection of  SNFs  and  ICFs  and  assure  conformity  with  these  require- 
ments, the  Federal  Government  now  pays  100  percent  of  the  costs  of 
training  and  compensating  personnel  responsible  for  such  inspections. 
This  100  percent  matching  rate  for  medicaid  inspections  is  due  to  ex- 
pire on  September  30,  1980;  thereafter,  the  Federal  matching  rate 
would  drop  to  75  percent,  the  rate  which  otherwise  applies  for  State 
administrative  costs  involving  skilled  medical  personnel,  and  the  rate 
that  was  in  effect  for  long-term  care  facility  inspections  prior  to  pas- 
sage of  the  Social  Security  Amendment  of  1972. 

The  Committee  is  concerned  that,  should  the  scheduled  decrease  in 
Federal  matching  payments  take  effect,  some  States  might  respond  by 
reducing  personnel,  thereby  weakening  their  inspection  and  enforce- 
ment efforts  and  possibly  jeopardizing  the  health  and  safety  of  pro- 
gram eligibles  receiving  long-term  care  in  participating  SNFs  and 
ICFs.  Accordingly,  the  section  Avould  extend  the  current  100  per- 
cent matching  rate  for  an  additional  3  years.  The  Committee  stresses 
that,  in  accepting  this  Federal  financial  assistance.  States  are  sub- 
ject to  the  provisions  of  Title  VI  of  the  Civil  Rights  Act  of  1964 
which,  among  other  things,  prohibit  discrimination  in  connection  with 
the  employment  of  inspection  personnel  on  the  basis  of  race,  color, 
or  national  origin.  Additionally,  the  Committee  notes  its  strong  belief 
that  the  political  affiliation  of  such  personnel  should  not  have  bearing 
on  employment ;  and  to  take  this  into  account  where  Federal  funds  are 
supporting  100  percent  of  the  costs  of  these  personnel  would  be  counter 
to  the  intent  of  the  Committee  in  recommending  this  bill. 

While  some  have  urged  that  the  100  percent  matching  rate  be  ex- 
tended on  a  permanent  basis,  the  Committee  has  determined  that  a 
limited  extension  would  be  more  appropriate  at  this  time.  The  Com- 
mittee is  concerned  that  some  of  the  State  inspection  programs  may 
not  be^  as  effective  as  the  Committee  would  exnect  in  assuring  safe 
conditions  or  quality  care  in  participating  SNFs  and  ICFs  and  may 
be  excessively  costly  to  the  Federal  government.  It  is  the  Commit- 
tee's intention  to  request  the  Comptroller  General  to  investigate  the 
effectiveness  of  State  inspection  programs  funded  under  this  provision 
and  to  make  recommendations  to  the  Congress  before  any  further  ex- 
tension in  the  100  percent  matching  rate  would  be  considered. 

EXTENSION  OF  INCREASED  FUNDING  FOR  STATE  MEDICAID  FRAUD  CONTROL 

UNITS  (SECTION  336) 

The  section  authorizes  Federal  matching  payments  to  the  States  for 
the  costs  of  establishing  and  operating  medicaid  fraud  control  units 
at  the  rate  of  90  percent  for  an  initial  3-year  period  and  75  percent 
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thereafter.  These  payments  would  be  subject  to  a  ceiling  of  the  higher 
of  $125,000  or  one-quarter  of  1  percent  of  total  medicaid  outlays  in 
the  State  in  the  previous  quarter. 

Under  current  law,  Federal  matching  payments  are  available  to 
States  that  establish  agencies  to  investigate  and  prosecute  fraud  in 
their  medicaid  programs.  To  encourage  the  development  of  such  medic- 
aid fraud  control  units.  Congress  in  1977  provided  that  States  would 
be  reimbursed  for  90  percent  of  the  start-up  and  operating  costs.  This 
90  percent  matching  rate  was  made  available  for  only  three  years; 
it  is  scheduled  to  expire  on  September  30, 1980.  Thereafter,  the  Federal 
matching  payment  will  drop  to  50  percent,  the  usual  rate  provided 
in  the  medicaid  program  for  administrative  costs. 

The  Committee  is  informed  that  some  28  States  now  have  medicaid 
fraud  control  units  in  place  and  that  another  13  States  are  in  the 
process  of  developing  such  a  capability.  However,  some  of  the  States 
that  wish  to  establish  such  units  have  experienced  delays  in  doing 
so  and,  under  current  law,  would  not  be  able  to  realize  the  full  benefit 
of  the  increased  Federal  matching  rate.  The  section  would  eliminate 
this  artificial  deadline  and  substitute  a  Federal  matching  arrange- 
ment of  90  percent  for  a  3-year  period  and  75  percent  thereafter.  Thus, 
regardless  of  when  a  State  began  to  develop  its  medicaid  fraud  control 
unit,  it  would  be  eligible  for  up  to  3  years  of  Federal  funding  at  the 
90  percent  matching  rate.  It  should  be  understood  that  this  provision 
would  not  give  States  an  additional  three  years  of  90  percent  Federal 
funding  if  they  have  already  been  receiving  the  higher  matching  pay- 
ments; the  total  time  a  State  could  draw  the  90  percent  would  be 
measured  from  enactment  of  the  original  provision.  After  three  years 
of  90  percent  funding,  the  rate  would  drop  to  75  percent,  a  level  de- 
signed to  provide  a  continuing  incentive  for  operation  of  these  units. 
As  under  current  law.  Federal  matching  payments  in  any  calendar 
quarter  would  be  limited  to  the  greater  of  $125,000  or  $0.25  percent  of 
the  total  medicaid  outlays  in  the  State  for  the  previous  quarter. 

The  Committee  believes  that  expenditures  to  assure  the  develop- 
ment and  continued  operation  of  effective  State  fraud  units  constitute 
a  highly  effective  use  of  Federal  funds.  The  Inspector  General  has 
estimated  that  without  a  continuation  of  the  higher  Federal  matching 
rate,  some  existing  State  fraud  agencies  would  cease  operation  and 
other  States  now  interested  in  establishing  units  would  not  do  so. 
Although  there  is  little  question  that  most  units  are  clearly  cost  effec- 
tive, without  the  special  Federal  funding,  there  is  a  concern  that 
bureaucratic  pressures  and  inertia  within  a  State  might  result  in  the 
medicaid  agencies  simply  absorbing  the  anti-fraud  activities  into  their 
already  numerous  functions,  with  a  loss  of  effectiveness  in  criminal 
investigation  and  prosecution  activities,  for  which  the  independent 
anti- fraud  agencies  are  better  suited. 

CHANGE  IN  CALENDAR  QUARTER  FOR  WHICH  SATISFACTORY  UTILIZATION 
REVIEW  MUST  BE  SHOWN  TO  RECEIVE  WAIVER  OF  MEDICAID  REDUCTION 
(SECTION  337) 

The  section  prohibits  the  Secretary  from  assessing  financial  penalties 
against  States  for  failures  to  meet  the  requirements  of  medicaid  law 
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regarding  utilization  review  of  long-term  care  services  in  institu- 
tional settings  for  periods  before  January  1,  1978. 

Under  current  law,  States  must,  as  a  condition  of  participation  in 
medicaid,  have  an  adequate  program  of  control  over  the  utilization 
of  institutional  services,  including  reviews  of  the  necessity  for  the 
admission  and  continued  stay.  Failure  to  meet  these  requirements  sub- 
jects a  State  to  a  one-third  reduction  in  Federal  matching  payments 
for  long-term  stays  in  institutional  settings. 

In  1977,  after  years  of  inaction,  the  Secretary  assessed  penalties 
against  a  number  of  States  under  this  provision.  The  severe  and  un- 
anticipated impact  on  affected  State  medicaid  programs  led  Congress, 
in  Public  Law  95-142,  to  allow  the  States  additional  time  to  bring 
themselves  into  full  compliance  with  the  utilization  control  program 
requirements  and  to  waive  penalties  assessed  for  past  periods  against 
any  State  demonstrating  full  compliance  by  December  31,  1977. 

For  technical  reasons,  the  State  of  Colorado  is,  under  current  law, 
still  subject  to  retroactive  penalties.  Since  the  Committee  believes  the 
State  has  complied  with  the  spirit  of  Public  Law  95-142,  the  section 
would  direct  the  Secretary  to  waive  any  financial  penalty  assessed 
against  a  State  with  respect  to  periods  before  January  1,  1978,  if  the 
State  is  able  to  show  to  the  Secretary's  satisfaction  that  it  was  in 
compliance  on  or  before  December  31,  1978.  The  Committee  empha- 
sizes that  this  technical  change  is  in  no  way  to  be  viewed  as  a  retrench- 
ment or  a  lack  of  resolve  on  its  commitment  to  effective  utilization 
control  and  medical  audit  programs  under  medicaid.  It  fully  expects 
and  intends  that  Colorado  and  all  other  States  participating  in  medic- 
aid will  take  the  necessary  steps  to  remain  in  full  compliance. 

EXPEDITED  RECOVERY  FOR  CERTAIN  DISALLOWED  MEDICAID  CLAIMS 

(SECTION  341) 

The  section  provides  for  recovery  by  the  Department  of  Health  and 
Human  Services  of  Federal  matching  payments  for  State  medicaid 
expenditures  which  are  disallowed  on  or  after  October  1,  1980;  the 
section  provides  that  the  recovery  will  be  made  by  offsetting  payments 
to  the  State  which  occur  subsequent  to  the  final  notice  of  disallowance. 
The  section  provides  that  the  Secretary  shall  give  a  preliminary  no- 
tice to  the  State  of  her  intention  to  disallow  payments  at  least  30  days 
prior  to  the  date  of  the  final  notice  of  disallowance.  Further,  it  pro- 
vides that  if  the  Secretary's  disallowance  is  overturned  through  reg- 
ular administrative  or  judicial  appeals,  the  State  shall  be  paid  the 
amount  disallowed  plus  interest. 

Currently,  when  HHS  makes  a  finding  that  a  State  claim  for  Fed- 
eral matching  funds  should  not  have  been  allowed,  it  does  not  recover 
the  Federal  funds  already  granted  to  the  States  until  the  appeals 
process  is  completed,  which  typically  takes  as  long  as  two  years. 
During  this  period,  the  money  is  not  returned  to  the  Federal  Govern- 
ment, and  any  interest  that  accrues  is  retained  by  the  State.  This  pro- 
vision would  reverse  that  procedure.  Th  Federal  Government  would 
recover  the  amoimt  of  disallowed  fimds  out  of  the  next  grant  award. 
Under  the  provision,  if  the  State  appeal  is  eventually  upheld,  the 
Federal  Government  is  required  to  return  the  disputed  funds  to  the 
State  plus  interest. 


91 


It  is  the  Committee's  intention  that  this  provision  should  apply 
only  to  future  findings  of  disallowance.  It  is  not  the  intention  to 
affect  amounts  already  involved  in  the  appeals  process.  Further,  the 
section  provides  for  a  preliminary  notice  by  the  Secretary  to  a  State 
indicating  her  intention  to  disallow  certain  expenditures.  In  requiring 
that  at  least  30  days  must  elapse  before  the  final  notice  of  disallow- 
ance is  issued,  it  is  the  intent  of  the  Committee  to  allow  the  State 
opportunity  to  present  to  the  Department  any  additional  informa- 
tion which  may  be  relevant.  This  opportunity  for  an  informal  appeal 
thus  occurs  before  the  final  notice  of  disallowance  is  made  and  the 
formal  appeals  process  is  begun. 

In  order  to  assure  that  the  Secretary  does  not  exercise  the  disal- 
lowance authority  in  an  arbitrary  manner,  the  section  provides  for 
repayment  to  the  State  with  interest  of  any  amounts  disallowed  by 
the  Secretary  where  the  Secretary's  finding  is  later  overturned,  either 
through  administrative  or  judicial  appeals.  The  Committee  intends 
for  a  similar  procedure  to  be  applied  if  the  amount  of  the  disallow- 
ance is  reduced. 

B.  Cost  Estimate 

The  Committee  concurs  in  estimates  supplied  by  the  Congressional 
Budget  Office  of  the  savings  resulting  from  the  medicaid  and  medicare 
provisions  recommended  by  the  Committee  for  inclusion  in  the  Re- 
conciliation bill.  However,  the  Committee  is  in  disagreement  with  an 
aspect  of  the'  estimate  concerning  costs  resulting  from  Section  337. 
This  section  makes  a  technical  change  in  the  law  to  clarify  that  a 
particular  State  (Colorado)  is  not  subject  to  a  retroactive  penalty  for 
failure  to  meet  certain  utilization  review  requirements.  This  technical 
change  reflects  original  Congressional  intent,  and  is  being  made  be- 
cause of  indications  from  the  Department  that  this  change'  is  necessary 
to  provide  appropriate  legal  justification  for  waiving  the  penalty  for 
Colorado.  The  amount  in  question  is  $8  million.  The  Department  in  all 
basic  medicaid  estimates  has  not  assumed  that  this  penalty  would  be 
applied.  Yet  the  CBO  has  assumed  a  cost  to  this  provision  as  though 
the  original  penalty  was  in  fact  subtracted  from  the  medicaid  base 
numbers  on  program  costs.  The  Committee'  believes  this  represents 
double  counting.  Unless  the  base  has  been  reduced  to  indicate  that  the 
penalty  would  be  taken,  no  cost  should  be  attributed  to  the  provision. 

Two  additional  points  should  be  noted  about  the  general  estimates. 
First,  the  estimates  indicate  substantial  medicare  savings  in  addition 
to  the  medicaid  savings  which  the'  Committee  was  directed  to  achieve. 
These  medicare  savings  are  also  included  in  the  cost  estimates  provided 
by  CBO  to  the  Ways  and  Means  Committee.  Second,  the  estimates  also 
indicate  certain  increases  in  expenditures.  This  occurs  because  the 
Committee  elected  to  include  the  full  text  of  H.R.  4000  in  its  recom- 
mendations to  the  Budget  Committee,  since  that  legislation  had  been 
previously  reported  by  the  Committee.  The  Committee  believes  that 
all  parts  of  the  legislation  are  interrelated,  and  so  both  the  savings 
provisions  contained  in  H.R.  4000  and  the  other  provisions  of  the  bill 
were  included.  Adjustments  have  been  rnade.  however,  to  reduce  the 
cost  of  the  provisions  which  entail  spending  to  the  amount  of  spend- 
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ing  for  new  and  improved  benefits  assumed  in  the  First  Budget 
Resolution. 

C.  Report  From  the  Congressional  Budget  Office 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  B.C.,  July  2, 1980. 

Hon.  Harley  0.  Staggers, 

Chairman,  Committee  on  Interstate  and  Foreign  Commerce,  U.S. 
House  of  Representatives,  Washington,  B.C. 

Dear  Mr.  Chairman  :  Pursuant  to  Section  403  of  the  Congressional 
Budget  Act  of  1974,  the  Congressional  Budget  Office  has  prepared  the 
attached  cost  estimate  for  Subtitle  A  of  Title  III,  Interstate  and  For- 
eign Commerce  Committee  Savings,  of  the  Budget  Reconciliation 
Recommendations. 

Should  the  Committee  so  desire,  we  would  be  pleased  to  provide  fur- 
ther details  on  the  attached  cost  estimate. 
Sincerely, 

Alice  M.  Rivlin,  Z?'^rec^or. 

CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  title:  Subtitle  A  of  Title  III,  Interstate  and  Foreign 
Commerce  Savings,  of  the  Budget  Reconciliation  Rec- 
ommendations. 

2.  Bill  status :  As  reported  by  the  Committee  on  Interstate  and  For- 
eign Commerce  on  June  27, 1980. 

3.  Bill  purpose  :  To  bring  the  expenditures  authorized  by  the  House 
Interstate  and  Foreign  Commerce  Committee  within  the  tars^et  for  that 
Committee  established  by  the  First  Concurrent  Resolution  on  the 
Budget  for  fiscal  year  198i. 

4.  Cost  estimate : 


[By  fiscal  years,  in  millions  of  dollars] 


1981         1982         1983         1984  1985 


H.R.  4000  (FUNCTION  550) 

Medicare: 

Budget  authority     

Estimated  outlays: 

Sec.  306:  Required  activities  of  PSRO's  

Sec.  309:  Review  of  routine  hospital  admission  services 

and  preoperative  hospital  stays  by  PSRO's  

Sec.  310:  Study  of  PSRO  criteria  

Sec.  311:  Nonprofit  hospital  philanthropy  

Sec.  313:  Study  of  SNF  dual  participation  

Sec.  320:  Hospitals  providing  long-term  care  servces: 

Swing  beds   

Reimbursement  for  inappropriate  hospital  serv- 
ices  

Sec.  321:  Coordinated  audits  

Sec.  324:  Reimbursement  for  clinical  laboratory  serv- 
ices: Reimbursement  limits   

Sec.  326:  Second  opinion  demonstration  projects;  in- 
formed consent  in  certain  demonstration  proiects... 
Sec.  328:  Reimbursement  for  health  maintenance 
organizations   

Total,  medicare  estimated  outlays  

Total  savings  

Total  costs  


3 

11 

17 

24 

31 

0) 

0) 

(0 

0) 

0) 

-38 

-65 

-86 

-102 

-119 

0) 

0) 

0 

0 

0 

0 

70 

80 

90 

100 

0) 

0) 

0 

0 

0 

2 

10 

17 

19 

20 

-48 

-73 

-83 

-94 

-107 

(0 

0) 

0) 

0) 

0) 

-14 

-21 

-23 

-25 

-27 

(0 

1 

0) 

0 

0 

1 

5 

25 

35 

40 

-97 

-73 

-70 

-77 

-93 

-100 

-159 

-192 

-221 

-253 

3 

86 

122 

144 

160 

93 


[By  fiscal  years,  in  millions  of  dollars] 


Medicaid  (function  550): 

Required  budget  authority    

Estimated  outlays: 

Sec.  309:  Review  of  routine  hospital  admission  services 

and  preoperative  stays  by  PS'^O's    

Sec,  311:  Nonprofit  hospital  philanthropy  

Sec.  320:  Hospitals  providing  long-term  care  services: 

Sw/ing  beds  

Reimbursement  for  inappropriate  hospital  services. 

Sec.  321:  Coordinated  audits   

Sec.  322:  Demonstration  projects  for  training  AFDC 

recipients  as  home  health  aides   

Sec.   324:   Reimbursement  for  clinical  laboratory 
services: 

Reimbursement  limits  

Competitive  bidding  

Sec.  326:  Second  opinion  demonstration  projects; 

informed  consent  in  certain  demonstration  projects.. 

Sec.  331 :  Reimbursement  for  nurse-midwives  

Sec.  332:  Continuing  eligibility  despite  cost-of-living 

increases   

Sec.  333:  Disposal  of  assets  

Sec.  33^:  Increased  matching  for  the  territories  

Sec.  335:  Funding  for  long-term  care  facility  inspectors. 

Sec.  336:  Funding  for  fraud  control  units  

Sec.  337 :  Satisfactory  utilization  review  

Sec.  341:  Expedited  review  for  certain  disallowed 

claims  

Total,  medicaid  estimated  outlays.  

Total  savings  

Total  costs  

Other  health  (function  550): 

Authorization  level  

Estimated  outlays:  Sec.  326:  Second  opinion  demonstration 

projects  

AFDC  (function  600): 

Required  budget  authority   

Estimated  outlays:  Sec.  322:  Demonstration  projects  for 
training  AFDC  recipients  as  home  health  aides  

Totals  for  H.R.  4000: 

Budget  authority/authorization  level  

Estimated  outlays   

Total  savings  

Total  costs  


1981 

1982 

1903 

—129. 9 

—  J3.  1 

A7 

77 

-4 

-6 

-6 

-7 

-7 

0 

11 

12 

14 

15 

1 

6 

9 

10 

11 

-13 

-20 

-23 

-26 

-30 

—4 

_5 

—6 

—6 

_7 

1 

-1 

-9 

-13 

-18 

-5 

-7 

-8 

-8 

-9 

-7 

-11 

-9 

0 

0 

0) 

0) 

0) 

0 

0 

\  / 

\  J 

\  / 

(i\ 
\  / 

\  J 

1 

27 

49 

104 

-3 

-7 

-11 

-16 

-19 

18  1 

03 

?n 

Oo 

40 

9 

10 

11 

0 

0 

15 

1C 

10 

10 

17 

8 

0 

0 

0 

0 

-147 

-83 

-16 

-18 

-20 

-129.9 

-39.1 

43 

59 

77 

—  183  0 

—140  9 

—62 

—94 

—110 

53.1 

ioo!9 

105 

153 

187 

7 

0 

0 

0 

0 

1 

4 

1 

1 

0 

0) 

-5 

-6 

-7 

0) 

-1 

-5 

-6 

-7 

-119.9 

-29.1 

55 

77 

101 

-225. 9 

-109. 1 

-31 

-23 

-23 

-283. 0 

-300. 0 

-259 

-321 

-370 

57.1 

190.9 

228 

298 

347 

i  Estimated  costs  or  savings  less  than  $500,000. 

D.  Section -BY- Section  Analysis  of  Committee  Recommendations 
Section  301 

The  first  section  contains  the  short  title,  "Medicare  and  Medicaid 
Amendments  of  1979." 

Section  302.  Expanded  membership  of  professional  standards  review 
organizations 

Section  302  of  the  bill  amends  section  1152  (b)  (1)  ( A)  of  the  Social 
Security  Act  to  provide  for  membership  in  a  PSRO,  at  the  option  of 
the  PSRO,  of  health  care  practitioners  (other  than  doctors  of  medi- 
cine or  osteopathy)  engaged  in  the  practice  of  their  professions  in  the 
organization's  area  who  hold  independent  hospital  admitting  privi- 
leges however,  such  practitioners  may  not  make  final  determinations 
with  respect  to  the  professional  conduct  or  services  of  doctors  of  medi- 
cine or  osteopathy.  (Doctors  of  medicine  or  osteopathy  can  be  PSRO 
members  under  present  law. ) 
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Section  SOS.  Registered  nurse  and  dentist  membership  on  statewide 
council  advisory  group 
Section  303  of  the  bill  amends  section  1162(a)  (1)  of  the  Social  Secu- 
rity Act  to  require  the  inclusion  of  at  least  one  registered  professional 
nurse  and  at  least  one  doctor  of  dental  surgery  or  dental  medicine  in 
the  membership  of  an  advisory  group  to  a  statewide  Professional 
Standards  Review  Council. 

Section  S04-  NonpJiysician  membership  on  National  Professional 
Standards  Review  Council 

Section  304(a)  of  the  bill  amends  section  1163(a)  (1)  of  the  Social 
Security  Act  to  provide  that  the  membership  of  the  National  Pro- 
fessional Standards  Review  Council  will  include  (in  addition  to  its 
present  membership)  one  doctor  of  dental  surgery  or  dental  medicine, 
one  registered  professional  nurse,  and  one  other  health  practitioner 
other  than  a  doctor  of  medicine  or  osteopathy. 

Section  304(b)  of  the  bill  amends  section  1163(a)  (2)  of  the  Social 
Security  Act  to  provide  that  the  terms  of  no  more  than  five  members 
of  the  Council  shall  expire  in  any  year. 

Section  304(c)  of  the  bill  amends  section  1163(a)  (3)  of  the  Social 
Security  Act  to  provide  that  the  Secretary  shall  periodically  designate 
one  of  the  physician  members  of  the  Council  to  serve  as  the  Council's 
chairman. 

Section  304(d)  of  the  bill  amends  section  1163(d)  of  the  Social 
'Security  Act  to  provide  that  physician  members  of  the  Council  shall 
consist  of  physicians  of  recognized  standard  and  distinction  in  the 
appraisal  of  medicine  practices. 

Section  304(e)  of  the  bill  makes  a  conforming  amendment  in  sec- 
tion 1173  of  the  Social  Security  Act. 

Section  304(f)  provides  that  the  amendment  made  by  section  4 
become  effective  180  days  after  enactment  of  the  bill. 

Section  SOB.  Efficiency  in  delegated  review 

Section  305  amends  Section  1155(e)  of  the  Social  ^Security  Act  to 
provide  that  review  may  be  delegated  to  a  hospital  by  the  PSRO  if  the 
hospital  can  demonstrate  its  capacity  to  review  efficiently,  as  well  as 
effectively  and  in  timely  fashion  (as  under  current  law). 

Section  SOS.  Required  activities  of  professional  standards  review 
organizations 

Section  306(a)  (1)  amends  section  1154(b)  of  the  Social  Security 
Act  to  limit  conditional  PSRO  required  review  responsibilities  to 
hospital  services  (other  than  ancillary,  ambulatory  care,  and  long- 
term  care  services)  and  other  duties  and  functions  as  the  Secretary 
may  require  (pursuant  to  new  Section  1154(f)  (2)  and  (f)(4)  as 
added  by  Section  306(a)  (3)  and  with  the  organization  is  capable  of 
performing:.  Section  306(a)  (1)  further  provides  that  in  order  to  be  a 
qualified  fully  designated  PSRO  the  Secretary  must  find  that  the 
organization  is  substantially  carrying  out  these  activities  and  func- 
tions in  a  satisfactory  manner. 

Section  306(a)(2)  amends  section  1154(c)  of  the  Social  "Security 
Act  to  make  a  conforming  change. 

Section  306(a)  (3)  adds  a  new  Section  1154(f)  to  the  Social  Security 
Act. 
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New  Section  1154(f)  (1)  requires  the  Secretary  to  establish  a  pro- 
gram for  the  evaluation  of  the  cost-eti'ectiveness  of  review  of  particu- 
lar health  care  services  by  P  SKO  s. 

New  Section  1154 (f)  (2)  requires  the  program  to  be  designed  in  a 
manner  so  that  the  Secretary  will  require  particular  PSRO'Sj  chosen 
by  a  statistically  valid  method  that  will  permit  a  valid  evaluation  of 
the  cost-etfectiveness  of  such  review,  to  review  particular  health  care 
services.  This  is  in  order  to  demonstrate  the  cost-effectiveness  of  re- 
quiring review  of  such  services  before  such  review  is  generally 
required. 

New  Section  1154(f)  (3)  requires  the  program  to  provide  for  the 
evaluation  of  cost-effectiveness  of  this  review,  particularly  in  com- 
parison with  areas  in  which  such  review  was  not  required  or 
performed. 

New  Section  1154(f)  (4)  provides  that  based  upon  such  evaluation 
(or  upon  an  evaluation  of  comparable  statistical  validity)  and  a  find- 
ing that  such  review  is  cost-effective  or  yields  other  significant  benefits, 
the  Secretary  shall  specify  those  health  care  services  which  PSRO*s 
(either  generally  or  under  such  conditions  and  circumstances  as  the 
Secretary  may  specify)  have  the  duty  and  the  function  of  reviewing. 

New  Section  1154(f)  (5)  specifies  that  the  program  does  not  apply 
to  health  care  services  (other  than  ancillary,  ambulatory  care,  and 
long-term  care  services)  provided  by  or  in  hospitals. 

Section  306(b)  amends  Section  1154(a)  of  the  Social  Security  Act 
to  provide  that  PSRO's  are  required  to  assume  additional  review 
responsibilities  only  to  the  extent  and  at  the  time  specified  by  the 
Secretary  under  new  Section  1154(f). 

Section  306^c)  strikes  Section  1155(g)  of  the  Social  Security  Act 
pertaining  to  review  in  shared  health  facilities  and  ambulatory  care 
review. 

Section  306(d)  amends  Section  1155  of  the  Social  Security  Act  by 
adding  a  new  subsection  (h) ,  which  permits  the  Secretary  to  designate 
another  qualified  PSRO  to  conduct  reviews  of  services  for  which  a 
designated  PSRO  has  not  assumed  review  responsibilities. 

Section  307,  Response  of  professional  standards  review  organizationa 
to  Freedom  of  Information  Act  requests 
Section  307  provides  that  no  PSRO  designated  (conditionally  or 
otherwise)  shall  be  required  to  make  available  any  records  pursuant  to 
a  request  under  the  Freedom  of  Information  Act  until  after  the  end 
of  the  180  day  period  beginning  on  the  date  of  entry  of  a  final  court 
order  requiring  such  release. 

Section  308.  Consultation  hy  professional  standards  review  organiza- 
tions with  health  care  practitioners 

Section  308(a)  amends  section  1155(a)  of  the  Social  Security  Act 
by  adding  a  new  paragraph  (8),  which  requires  each  Professional 
Standards  Review  Organization  to  consult  (in  a  manner  prescribed 
by  the  Secretary)  with  representatives  of  health  care  practitioners 
(other  than  physicians)  and  of  institutional  and  noninstitutional 
providers  of  health  care  services,  in  relation  to  the  Professional  Stand- 
ards Review  Organization's  responsibility  for  the  review  of  the  pro- 
fessional activities  of  such  practitioners  and  providers. 

Section  308(b)  amends  section  1162(e)  of  the  Social  Security  Act  to 
delete  the  requirement  that  the  Professional  Standards  Review  Or- 
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ganizations  in  a  State  which  does  not  have  a  Statewide  Professional 
-Standard  Review  Council  must  be  advised  or  assisted  by  an  advisory 
group  of  not  less  than  7  nor  more  than  11  members  who  are  repre- 
sentatives of  health  care  practitioners,  other  than  physicians. 

Section  308(c)  provides  that  the  amendments  made  by  section  308 
become  effective  180  days  after  the  date  of  enactment. 

Section  309.  Review  of  routine  hospital  admission  services  and  pre- 
operative hospital  stays  hy  professional  standards  review  orga- 
nizations 

Section  309(a)  amends  section  1155(a)(2)  of  the  Social  Security 
Act  to  authorize  each  Professional  Standards  Review  Organization  to 
determine,  in  advance,  the  medical  necessity  and  appropriateness  of 
any  elective  admission  to  a  hospital  or  other  health  care  facility  (in- 
cluding admissions  occurring  on  weekends)  and  any  routine  diagnostic 
services  furnished  in  connection  with  such  an  admission.  Section  9 
further  amends  section  1155(a)  (2)  to  permit  the  Secretary  to  direct 
each  such  organization  to  exercise  this  authority  where  he  finds  con- 
sistent with  section  1154(f)  that  the  determinations  can  be  made  on 
a  timely  basis  and  appropriate  procedures  will  be  applied  to  assure 
prompt  notification  of  the  determinations  to  providers,  physicians, 
practitioners,  and  beneficiaries. 

Section  310.  Study  of  PSRO  norms ^  standards^  and  criteria 

Section  310  requires  the  Secretary  to  conduct,  in  consultation  with 
the  National  Professional  Standards  Review  Council,  a  nationwide 
study  of  the  differences  in  medical  criteria  and  length-of-stay  norms 
utilized  by  Professional  Standards  Review  Organizations  in  the  vari- 
ous regions  of  the  country  and  to  report  the  findings  and  conclusions 
made  with  respect  to  the  study  to  the  Congress  within  one  year  of  the 
date  of  enactment. 

Section  311.  Nonprofit  hospital  philanthropy 

Section  311(a)  adds  a  new  section  1132,  entitled  "Encouragement  of 
Nonprofit  Hospital  Philanthropy"  to  the  Social  Security  Act. 

New  section  1132(a)  states  that  it  is  the  policy  of  the  United  States 
that  philanthropic  support  for  health  care  be  encouraged  and  ex- 
panded, especially  in  support  of  experimental  and  innovative  efforts 
to  improve  the  health  care  delivery  system. 

New  section  1132(b)  states  that  for  purposes  of  determining  rea- 
sonable costs  of  services  furnished  by  nonprofit  hospitals  under  titles 
V,  XVIII  and  XIX,  unrestricted  grants,  gifts,  and  income  from 
endowments  shall  not  be  deducted  from  any  operating  costs  of  such 
hospitals.  In  addition,  the  section  provides  that  the  following  items 
shall  not  be  deducted  from  any  operating  costs  of  such  hospitals: 

(1)  A  donor  designated  or  restricted  grant,  gift,  or  income 
from  an  endowment,  as  these  terms  are  defined  for  provider  reim- 
bursement under  Medicare  in  42  C.F.R.  405.423(b)(2); 

(2)  An  unrestricted  grant  or  gift,  or  income  from  such  a  grant 
or  gift,  which  is  not  available  for  use  as  operating  funds  because 
of  its  designation  by  the  hospital's  governing  board ; 

(3)  A  grant  or  similar  payment  which  is  made  by  a  govern- 
mental entity  and  which  is  not  available,  under  the  terms  of  the 
grant  or  payment,  for  use  as  operating  funds; 
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(4)  The  sale  or  mortgage  of  any  real  estate  or  other  capital 
assets  of  the  hospital  which  the  hospital  acquired  through  a  gift 
or  grant  and  which  is  not  available  for  use  as  operating  funds 
under  the  terms  of  the  gift  or  grant  or  because  of  its  designation 
by  the  hospital's  governing  board,  except  for  recovery  of  the 
appropriate  share  of  gains  and  losses  realized  from  the  disposal 
of  depreciable  assets ;  and 

(5)  A  sinking  fund  which  is  (A)  created  by  the  hospital  in 
order  to  meet  a  condition  imposed  by  a  third  party  for  the  third 
party's  financing  of  a  capital  improvement  of  the  hospital,  and 
which  fund  is  used  exclusively  to  make  payments  to  such  third 
party  for  the  financing  of  the  capital  improvement. 

Section  311(b)  provides  that  the  new  section  1132  of  the  Social 
Security  Act  shall  apply  to  grants,  gifts,  and  endowments  made  or 
established  on  or  after  September  1,  1981. 

Section  312.  Consultative  services  for  skilled  nursing  facilities 

Section  312  amends  section  1864(a)  of  the  Social  Security  Act  to  re- 
peal the  provisions  authorizing  Medicare  reimbursement  for  consulta- 
tive services  furnished  by  State  agencies  to  skilled  nursing  facilities. 

Section  813,  Study  of  need  for  dual  participation  of  skilled  nursing 
facUUies 

Section  313(a)  requires  the  Secretary  to  conduct,  after  appropriate 
consultation,  a  study  of  the  availability  and  need  for  skilled  nursing 
facility  services  covered  under  Part  A  of  title  XVIII  of  the  Social 
Security  Act  and  under  State  plans  approved  under  title  XIX  of  such 
Act. 

Section  313  (b)  requires  the  Secretary  to  complete  this  study  and  sub- 
mit a  report  (including  any  recommendations  for  administrative  or 
legislative  changes),  to  the  Committee  on  Finance  of  the  Senate  and 
to  the  Committee  on  Ways  and  Means  and  the  Committee  on  Interstate 
and  Foreign  Commerce  of  the  House  of  Representatives  within  one 
year  after  enactment. 

Section  3H.  Alternative  to  decertification  of  long-term-care  facilities 
out  of  compliance  with  conditions  of  participation;  look-hehind 
authority 

Section  314(a)  amends  section  1866  of  the  Social  Security  Act  by 
adding  a  new  STjbsection  (f),  which  permits  the  Secretary  to  deny 
payment  of  services  furnished  to  Medicare  and  Medicaid  beneficiaries 
after  a  specified  date  by  a  skilled  nursing  facility  out  of  compliance 
with  the  provider  conditions  of  participation  if  the  deficiencies  do  not 
immediately  jeopardize  the  health  and  safety  of  patients.  The  section 
provides  for  similar  action  while  decertification  is  underway  if  life 
and  safety  are  immediately  endangered.  Subsection  (f)  further  re- 
quires the  Secretary  to  provide  the  facility  the  opportunity  to  correct 
its  deficiencies,  to  provide  a  hearing  for  the  facility  before  such  denial 
of  payments,  and  to  provide  notification  to  the  facility  and  the  public 
concerning  such  action. 

Section  314(b)(1)(A)  adds  a  new  Section  1902(h)  to  the  Social 
Security  Act  which  authorizes  similar  State  actions  with  respect  to 
skilled  nursing  facilities  and  intermediate  care  facilities  determined 
out  of  compliance  under  Medicaid. 
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Section  314(b)  (1)  (B)  amends  Section  1902(a)  (33)  (B)  to  author- 
ize the  Secretary  to  validate  State  determinations,  and  on  that  basis 
make  independent  and  binding  determinations,  concerning  the  extent 
to  which  individual  institutions  and  agencies  meet  the  requirements 
for  participation. 

Section  514(b)  (2)  amends  Section  1910  by  adding  a  new  subsection 
(c).  New  Section  1910  (c)  (1)  provides  that  the  Secretary  may  cancel 
approval  of  any  skilled  nursing  or  intermediate  care  facility  under 
Medicaid  at  any  time  if  he  finds  on  the  basis  of  a  determination  made 
by  him  tliat  a  facility  fails  to  meet  the  appropriate  requirements  for 
participation  under  Medicaid,  or  if  he  Unas  gi-ounds  for  termination  of 
the  provider  agreement  under  Medicare.  In  that  event  the  Secretary 
shall  notify  the  State  agency  and  the  skilled  nursing  facility  or  inter- 
mediate care  facility  that  approval  of  eligibility  of  the  facility  to  par- 
ticipate in  the  programs  established  by  Medicare  and  Medicaid  shall  be 
terminated  at  a  time  specified  by  the  Secretary.  The  approval  of  eligi- 
bility of  any  such  facility  to  participate  in  such  programs  may  not  be 
reinstated  unless  the  Secretary  finds  that  the  reason  for  termination 
has  been  removed  and  there  is  reasonable  assurance  that  it  will  not 
recur.  The  new  Section  1910(c)  (2)  provides  that  any  skilled  nursing 
facility  or  intermediate  care  facility  which  is  dissatisfied  with  a  deter- 
mination by  the  Secretary  that  it  no  longer  qualifies  a  such  a  facility 
for  Medicaid,  shall  be  entitled  to  a  hearing  by  the  Secretary  and  to 
judicial  review. 

Section  1910(c)(2)  further  provides  that  any  agreement  between 
such  facility  and  the  State  agency  shall  remain  in  effect  until  the  period 
for  filing  a  request  for  a  hearing  has  expired  or,  if  a  request  has  been 
filed,  until  a  decision  has  been  made  by  the  Secretary.  The  agreement 
shall  not  be  extended  if  the  Secretary  makes  a  written  determination 
(specifying  the  reasons)  that  the  continuation  of  provider  status  con- 
stitutes an  immediate  and  serious  threat  to  the  health  and  safety  of 
patients,  and  the  Secretary  certifies  that  the  facility  has  been  notified 
of  its  deficiencies  and  has  failed  to  correct  them. 

Section  315.  Life  Safety  Code  requirements 

Section  315  amends  section  1861  (j)  (13)  of  the  Social  Security  Act 
to  delete  the  requirement  that  a  skilled  nursing  facility  must  meet  the 
1973  edition  of  the  Life  Safety  Code  of  the  National  Fire  Protection 
Association,  and  to  provide  that  such  facility  must  meet  applicable 
provisions  of  such  edition  of  the  Code  as  is  specified  in  regulations. 

Section  316.  Criminal  stanxiards  for  certain  medicare  and  medicaid- 
related  crimes 

Section  316  amends  Sections  1877(b)  and  1909(b)  of  the  Social 
Security  Act  to  clarify  the  provisions  of  current  law  that  establish 
criminal  penalties  for  solicitation  or  receipt  of  kickbacks,  bribes, 
rebates  or  other  remuneration  in  exchange  for  medicare  and  medicaid 
business.  Section  316  specifies  that  such  conduct  does  not  constitute  a 
felony  unless  it  is  knowing  and  willful. 

Section  317.  Exclusion  of  Jiealth  care  profession/ils  convicted  of  medi- 
care or  me  die  aid-related  crimes 
Section  317(a)  amends  title  XI  of  the  Social  Security  Act  by  adding 
a  new  section  1127. 
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Subsection  (a)  of  new  section  1127  requires  the  Secretary  to  bar 
from  participation  in  the  programs  established  by  titles  XV  III  and 
XIX  of  the  Social  Security  Act  any  physician  or  other  individual 
who  has  been  convicted  of  a  criminal  offense  related  to  either 
program. 

Subsection  (b)  of  new  section  1127  specifies  the  manner  in  which  the 
Secretary's  determination  under  section  1127  will  become  effective. 

Subsection  (c)  of  new  section  1127  specifies  the  right  of  any  person 
adversely  affected  by  a  determination  of  the  Secretary  under  section 
1127(a)  to  a  hearing  on  the  record  and  to  judicial  review  of  the 
determination. 

Section  317  (b)  amends  section  1862(e)  of  the  Social  Security  Act  to 
prohibit  payment  under  title  XVIII  to  physicians  or  other  individ- 
uals barred,  under  section  1127,  from  participation  in  the  program. 

Section  317(c)  amends  section  1902(a)  (39)  of  the  Social  Security 
Act  to  prohibit  payment  under  title  XiX  to  physicians  or  other  indi- 
viduals barred  under  section  1127  from  participation  in  the  program. 

Section  317(d)  makes  a  conforming  amendment  to  section  1902  of 
the  Social  Security  Act  by  repealing  subsection  (g) . 

Section  318.  Requirements  concerning  reporting  of  finanq^l  interest 
Section  318  (a)  amends  section  1124(a)  (3)  (A)  (ii)  of  the  Social 
Security  Act  to  provide  that  a  disclosing  entity  is  required  to  report 
only  those  individual  interests  in  mortgages  or  other  obligations  equal 
to  at  least  $25,000  or  5  percent  of  the  entity's  total  assets. 

Section  318  (b)  amends  section  1902(a)  (35)  to  recjuire  the  State 
plan  under  title  XIX  to  provide  that  any  entity  receiving  payments 
under  such  plan  complies  with  the  disclosure  of  ownership  and  related 
information  requirements  of  section  1124. 

Section  319.  Withholding  of  Federal  share  of  payments  to  medicaid 
providers  to  recover  medicare  overpayments 

Section  319(a)  amends  the  provisions  of  section  1902(a)  (13)  of  the 
Social  Security  Act  relating  to  State  plan  requirements  for  payment 
for  inpatient  hospital,  skilled  nursing  facilitv,  and  intermediate  care 
facility  services  to  prohibit  such  payment  where  the  State  agency  is 
subject  to  an  order  under  new  section  1913,  added  by  subsection  (d) 
of  section  319  of  the  bill. 

Section  319(b)  and  319(c)  make  technical  conforming  amendments 
to  section  1903,  relating  to  payment  to  States. 

Section  319(d)  amends  title  XIX  of  the  Social  Security  Act  by 
adding  a  new  section  1913,  which  permits  the  Secretary  to  withhold 
the  Federal  share  of  Medicaid  payments  to  an  institution  (or  person) 
that  participates  or  has  participated  in  (or  has  accepted  assignment 
under)  Medicare  and  from  which  the  Secretary  has  been  unable  to 
recover  (or  determine  the  amount  of)  Medicare  overpayments.  New 
section  1913  further  requires  the  Secretary  to  provide  notice  to  the 
State  agency  and  the  provider  of  such  action,  and  directs  him  to  pro- 
mulgate regulations  to  implement  this  section. 

Section  320.  Hospital  providers  of  long -term-care  services  {^'swing- 
heds^^) 

Section  320(a)  (1)  amends  title  XVIII  of  the  Social  Security  Act 
by  adding  a  new  section  1882  entitled  "Hospital  Providers  of  Extended 
Care  Services." 
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New  section  1882(a)  (1)  provides  that  any  hospital  (other  than  a 
hospital  which  has  in  effect  a  waiver  of  the  24-hour  nursing  service 
requirement  imposed  by  section  1861(a)(5)  of  the  Social  Security 
Act)  which  has  filed  an  agreement  under  section  1866  of  the  Social 
Security  Act  (relating  to  the  charges  a  hospital  may  make  for  the 
medicare  deductibles  and  coinsurance)  may  (subject  to  subsection  (b) 
of  this  new  section) ,  enter  into  an  agreement  with  the  Secretary  under 
which  its  inpatient  facilities  may  be  used  to  furnish  services  of  the  type 
which,  if  furnished  by  a  skilled  nursing  facility,  would  constitute  post- 
hospital  extended  care  services. 

New  section  1882(a)  (2)  (A)  and  (B)  provides  that,  notwithstand- 
ing any  other  provision  of  title  XVIII  of  the  Social  Security  Act, 
payment  for  services  furnished  under  an  agreement  entered  into  under 
this  new  section  shall  be  based  on  the  reasonable  cost  of  routine  serv- 
ices (as  determined  under  clause  (ii)  of  paragraph  (B))  and  the 
reasonable  cost  of  ancillary  services  (as  determined  under  clause  (iii) 
of  paragraph  (B)).  Clause  (ii)  of  paragraph  (B)  provides  that  the 
reasonable  cost  of  routine  services  furnished  during  any  calendar  year 
is  equal  to  the  product  of  the  number  of  patient  days  during  the  year 
for  which  the  services  were  furnished  and  the  average  reasonable  cost 
per  patient  day  (such  average  being  the  average  rate  per  patient  day 
paid  for  routine  services  during  the  previous  calendar  year  under  title 
XIX  of  the  Social  Security  Act  to  skilled  nursing  facilities  located  in 
the  State  in  which  the  hospital  is  located  and  which  have  agreements 
under  sec.  1902(a)  (28)  of  the  Social  Security  Act),  Clause  (iii)  of 
paragraph  (B)  provides  that  the  reasonable  cost  of  ancillary  services 
shall  be  determined  in  the  same  manner  as  for  inpatient  hospital 
services. 

New  section  1882(b)  provides  that  the  Secretary  may  not  enter  into 
an  agreement  under  this  section  unless  the  hospital  has  been  granted 
a  certificate  of  need  for  the  provision  of  long-term  care  services  from 
the  State  health  planning  and  development  agency  (designated  under 
sec.  1521  of  the  Public  Health  Service  Act) . 

New  section  1882(c)  provides  that  an  agreement  with  a  hospital 
under  this  section  shall,  except  as  otherwise  provided  by  the  Secretary 
in  regulations,  be  subject  to  termination  on  the  same  conditions  and 
impose  the  same  duties,  responsibilities,  conditions,  and  limitations  as 
agreements  entered  into  under  section  1866  of  the  Social  Security  Act. 
A  hospital  whose  agreement  under  this  section  has  been  terminated  is 
not  eligible  to  enter  a  new  agreement  under  this  section  for  at  least  2 
years  from  the  termination  date. 

New  section  1882(d)  provides  that  payment  may  be  made  to  a  hos- 
pital under  an  agreement  entered  into  under  this  section  for  extended 
care  services  only  if  payment  would  have  been  made  for  such  services 
if  they  had  been  furnished  by  a  skilled  nursing  facility ;  and  individ- 
uals on  whose  behalf  such  payments  are  made  shall  be  deemed,  for 
purposes  of  title  XVIII  of  the  Social  Security  Act,  to  have  received 
post-hospital  extended  care  services. 

New  section  1882(e)  provides  that  during  the  period  a  hospital  has 
in  effect  an  agreement  under  this  section,  the  total  reimbursement  re- 
ceived for  routine  services  from  all  classes  of  long-term  care  patients 
shall  be  subtracted  from  the  hospital's  total  routine  costs  before  calcu- 
lations are  made  to  determine  medicare's  reimbursement  for  routine 
hospital  services. 
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New  section  1882(f)  requires  a  hospital  which  enters  into  an  agree- 
ment with  the  Secretary  under  section  1883  to  meet  those  conditions 
applicable  to  skilled  nursing  facilities  relating  to  discharge  planning 
and  the  social  services  function  (and  stalling  requirements  to  satisfy 
it)  which  are  promulgated  by  the  Secretary  under  section  1861  (j) 
(15)  c  Services  furnished  by  such  a  hospital,  which  would  otherwise 
constitute  post-hospital  extended  care  services  if  furnished  by  a 
skilled  nursing  facility,  are  subject  to  the  same  requirements 
applicable  to  such  services  when  furnished  by  a  skilled  nursing 
facility  except  for  those  requirements  the  Secretary  determines  are 
inappropriate. 

New  seption  1882(g)  requires  the  Secretary  to  prescribe  an  alter- 
native method  for  determinmg  the  reasonable  cost  of  post-hospital 
extended  care  services  furnished  in  a  distinct  part  of  a  hospital  certi- 
fied as  a  skilled  nursing  facility  under  section  1861  (j)  that  is  the  same 
"swing-bed"  method  provided  in  new  section  1882. 

Section  320  (a)  (2)  amends  section  1861  (v)  (1)  by  adding  a  new  sub- 
paragraph (G),  relating  to  in  patient  services  that  would  otherwise 
constitute  post-hospital  extended  care  services  if  furnished  by  a  skilled 
nursing  facility. 

New  subparagraph  (G)  requires  payment  for  such  services  to  be 
computed  as  provided  in  new  section  1882(a),  if  the  following  condi- 
tions are  met:  (1)  such  services  are  furnished  on  the  basis  of  a  deter- 
mination by  a  Professional  Standards  Review  Organization  (or  other 
authorized  review  organization)  that  post-hospital  extended  care 
services  are  medically  necessary  and  such  services  are  not  otherwise 
available;  (2)  such  hospital  has  had,  during  the  immediately  pre- 
ceding calendar  year,  an  average  daily  occupancy  rate  of  less  than  80 
percent;  and  (3)  such  hospital  could  be  granted  a  certificate  of  need 
for  the  provision  of  long-term  services  from  the  designated  State 
health  planning  and  developing  agency  for  the  State  in  which  the 
hospital  is  located.  New  subparagraph  (G)  further  provides  that 
where  such  payment  is  made,  the  individual  who  is  furnished  such 
services  will  be  deemed,  for  purposes  of  title  XVIII,  to  have  received 
post-hospital  extended  care  services.  In  addition,  the  Secretttry  is  re- 
quired to  submit  to  the  Congress,  within  3  years  after  the  date  of  en- 
actment, a  report  evaluating  the  program  established  by  the 
amendment  made  by  section  320  (a)(1)  of  the  bill. 

Section  320(b)  of  the  bill  amends  title  XIX  of  the  Social  Security 
Act  by  adding  a  new  section  1914,  entitled  "Hospital  Providers  of 
Skilled  Nursing  and  Intermediate  Care  Services."  New  section  1914 
conforms  medicaid  reimbursement  for  skilled  nursing  facility  serv- 
ices and  intermediate  care  facility  services  furnished  by  a  hospital 
(including  a  long-term  care  provided  in  a  distinct  part  of  the  hos- 
pital) with  an  agreement  under  new  section  1882  to  the  "swing-bed" 
payment  provisions  of  that  section. 

Section  320(c)  provides  that  the  amendments  made  by  the  section 
become  effective  on  the  date  on  which  final  implementing  regulations 
are  first  issued ;  and  provides  further  that  those  regulations  must  be 
issued  not  later  than  the  first  day  of  the  sixth  calendar  month  follow- 
ing the  month  in  which  the  bill  is  enacted. 

Section  821.  Coordinated  avdits  under  the  Social  Security  Act 

Section  321(a)  of  the  bill  amends  title  XI  of  the  Social  Security 
Act  by  adding  at  the  end  thereof  a  new  section  1128  entitled  "Coordi- 
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nated  Audits."  The  new  section  1128(a)  provides  that  if  any  entity 
furnished  services  that  are  reimbursable  on  a  cost-related  basis  under 
titles  V  or  XIX,  as  well  as  under  title  XV 111  of  the  Social  Security 
Act,  the  Secretary  shall  require,  as  a  condition  of  payment  to  any  State 
under  titles  V  or  XIX  with  respect  to  administrative  costs  incurred 
in  the  performance  of  audits  of  that  entity,  that  these  audits  be  coordi- 
nated with  audits  performed  for  purposese  of  title  XVIII  of  such  act. 
The  Secretary  shall  specify  the  metiiod  for  apportioning  the  cost  of 
coordinated  audits  among  the  programs  established  under  these  titles. 
Where  a  State  has  declined  to  participate  in  a  common  audit  with 
respect  to  titles  V  or  XIX,  the  Secretary  shall  reduce  the  payments 
otherwise  due  the  State  under  such  titles  by  an  amount  he  estimates 
exceeds  the  amount  that  would  have  been  apportioned  to  the  State  ( for 
the  expenses  of  the  State  incurred  in  the  coromon  audit)  if  it  had 
participated  in  the  common  audit. 

New  Section  1128(b)  (1)  requires  the  Secretary  to  conduct  one  or 
more  demonstration  projects  to  test  the  feasibility  of  a  single  coordi- 
nated appeal  process  to  resolve  disputes  arising  from  coordinated 
audits.  New  Section  1128  (b)  (2)  provides  that  the  Secretary  may  waive 
such  requirements  of  titles  V,  XVIII  and  XIX  as  would  prevent 
carrying  out  the  project,  require  duplicative  activity  or  otherwise 
create  unnecessary  burdens.  New  section  1128(b)  (3)  requires  the  Sec- 
retary to  report  to  Congress  no  later  than  April  1, 1982  on  the  projects 
including  reaction  of  entities  involved,  estimates  of  savings,  and  legis- 
lative recommendations  deem.ed  appropriate. 

New  Section  1128(b)  (4)  requires  the  Secretary  to  review  the  fea- 
sibility of  establishing  a  single  coordinated  process  for  the  collection  of 
overpayments  established  by  a  coordinated  audit  and  to  report  his 
nndings  and  recommendations  to  the  Congress  by  April  1, 1981. 

Section  321(b)  (1)  of  the  bill  amends  Section  1902(a)  of  the  Social 
Security  Act  by  adding  a  new  paragraph  (41)  which  makes  conform- 
ing amendments  in  title  XIX  of  the  Social  Security  Act  with  respect 
to  the  performance  of  common  audits  of  entities  also  providing  serv- 
ices under  XVIII  of  the  Social  Security  Act  and  the  apportionment 
of  the  cost  for  the  performance  of  such  common  audits. 

Section  321(b)  (2)  of  the  bill  provides  that  the  new  paragraph  (41) 
shall  apply  to  medical  assistance  provided  under  a  State  plan  approved 
under  title  XIX  of  the  Social  Security  Act,  on  or  after  the  first  day  of 
the  first  calendar  quarter  beginning  more  than  30  days  after  the  date 
of  enactment  of  the  bill  except  where  State  legislation  is  required.  In 
this  case  the  State  is  given  until  the  first  day  of  the  first  calendar  quar- 
ter beginning  after  the  close  of  the  first  regular  session  of  the  State  leg- 
islature that  begins  after  the  date  of  enactment  of  the  bill. 

Section  321(c)  (1)  of  the  bill  amends  Section  505(a)  of  the  Social 
Security  Act  by  adding  a  new  pargraph  (15)  which  makes  conform- 
ing amendments  in  title  V  of  the  Social  Security  Act  with  respect  to 
the  performance  of  common  audits  of  entities  also  providing  services 
under  title  XVIII  of  such  act  and  the  apportionment  of  the  cost  for  the 
performance  of  such  common  audits. 

Section  321(c)  (2)  of  the  bill  provides  that  the  new  pargraph  (15) 
shall  applv  to  services  provided,  under  a  State  plan  approved  under 
title  V  of  the  Social  Security  Act,  on  or  after  the  first  day  of  the  first 
calendar  quarter  beginning  more  than  30  days  after  the  date  of  enact- 
ment of  the  bill. 
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Section  321(d)  of  the  bill  requires  the  Secretary  to  report  to  the 
Congress,  no  later  than  July  1,  1980,  on  the  actions  he  has  taken  to: 
(1)  coordinate  the  conduct  of  institutional  audits  and  inspections 
required  under  the  programs  funded  under  titles  V,  XVIII,  or  XIX 
of  the  Social  Security  Act;  and  (2)  coordinate  such  audits  and  inspec- 
tions with  those  conducted  by  other  cost  payers.  The  Secretary  is  to 
include  in  this  report  such  legislative  recommendations  as  he  deems 
appropriate  to  assure  maximum  feasible  coordination  of  such  institu- 
tional audits  and  inspections. 

Section  322.  Demonstration  projects  relating  to  the  training  of  AFDC 
recipients  home  health  aides 
Section  322(a)  permits  the  Secretary  to  enter  into  agreements  with 
States,  selected  ait  his  discretion,  for  the  purpose  of  conducting  demon- 
stration projects  for  the  training  and  employment  of  eligible  partici- 
pants as  homemakers  or  home  health  aides,  who  are  to  provide 
authorized  services  to  elderly  or  disabled  individuals,  or  other  needy 
individuals. 

Section  322(b)  defines  for  purposes  of  this  section  the  term  "eligible 
participant"  as  an  individual  who  has  voluntarily  applied  for  partici- 
pation and  who,  at  the  time  such  individual  enters  the  demonstration 
project,  has  been  eligible  for  financial  assistance  under  a  State  plan 
approved  under  Part  A  of  title  IV  of  the  Social  Security  Act  and  has 
continuously  received  such  financial  assistance  during  the  immediately 
preceding  90-day  period  and  who,  within  such  90-day  period,  had  not 
been  employed  as  a  homemaker  or  home  health  aide. 

Section  322(c)  (1)  requires  the  Secretary  to  enter  into  agreements 
under  section  322  with  no  more  than  12  States  and  requires  that 
priority  be  given  to  States  which  have  demonstrated  interest  in  pro- 
viding such  homemaker  or  home  health  aid  services. 

Section  322(c)  (2)  permits  a  State  to  apply  to  enter  into  an  agree- 
ment under  section  322  in  such  manner  and  at  such  time  as  the  Secre- 
tary prescribe. 

Section  322(c)(3)  requires  any  State  entering  into  an  agreement 
with  the  Secretary  under  section  322  to : 

(a)  provide  that  the  demonstration  project  be  administered  by 
a  State  health  services  agency  designated  for  this  purpose  by  the 
Governor; 

(&)  provide  that  the  agency  so  designated  must  arrange  for  co- 
ordinating its  activities  under  the  agreement  with  activities  of 
other  State  agencies  maving  related  responsibilities ; 

(c)  establish  a  formal  training  program,  which  meets  such 
standards  as  the  Secretary  may  establish,  to  assure  the  adequacy 
of  such  program  to  prepare  eligible  participants  to  provide  part- 
time  and  intermittent  services  to  individuals  who  are  elderly,  dis- 
abled, or  otherwise  in  need  of  such  services ; 

(d)  provide  for  the  full-time  employment  of  those  eligible  par- 
ticipants who  successfully  complete  the  training  program  with 
one  or  more  public  agencies  (or,  by  contract,  with  private  bona 
fide  nonprofit  agencies)  as  homemakers  or  home  health  aides  ren- 
dering authorized  services  under  appropriate  supervision  at  wage 
levels  comparable  to  the  prevailing  wage  levels  in  the  area  for 
similar  work; 

(e)  provide  that  such  services  must  be  made  available  without 
regard  to  income  of  the  individual  requiring  such  services,  but 
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that  a  reasonable  fee  will  be  charged  for  services  provided  to  indi- 
viduals who  have  income  in  excess  of  200  percent  of  the  needs 
standard  in  the  State  under  the  State  plan  approved  under  Part 
A  of  title  IV  of  the  Social  Security  Act  for  a  household  of  the 
same  size  as  the  individual's  household ; 

(/)  provide  for  a  system  of  continuing  independent  professional 
review  by  an  appropriate  panel  to  assure  that  services  are  pro- 
vided only  to  individuals  reasonably  determined  to  be  in  need  of 
such  supportive  services ; 

(g)  provide  for  evaluation  of  the  project  and  review  of  all 
agencies  providing  services  under  the  project; 

(A)  submit  periodic  reports  to  the  Secretary  as  he  may  require; 
and 

(i)  meet  such  other  requirements  as  the  Secretary  may  establish 
for  the  proper  and  efficient  implementation  of  the  project. 
Section  322(c)  (4)  provides  that  the  number  of  participants  in  any 
project  must  not  exceed  that  number  which  the  Secretary  determines 
to  be  reasonable,  based  upon  the  capability  of  the  agencies  involved. 

Section  322(c)  (5)  requires  any  contract  with  a  private  bona  fide 
nonprofit  agency  entered  into  to  provide  a  training  program  under 
the  project  must  provide  for  reasonable  reimbursement  of  such  agen- 
cies for  services. 

Section  322(c)  (6)  specifies,  for  purposes  of  section  322,  that  a  facil- 
ity of  the  Veterans'  Administration  must,  at  the  request  of  the  Ad- 
ministrator of  Veterans'  Affairs,  be  considered  to  be  a  public  agency. 
In  the  case  of  any  such  facility,  of  the  costs  determined  under  section 
322  which  are  attributable  to  such  facility,  90  percent  must  be  paid  by 
the  State  and  10  percent  by  the  Veterans'  Administration. 

Section  322  (d)  (1)  defines  authorized  homemaker  and  home  health 
aide  services  to  include  part-time  or  intermittent — 

( a )  personal  care ; 

(b)  assisting  patients  having  limited  mobility ; 

(c)  feeding  and  diet  assistance ; 

(d)  home  managemxent,  housekeeping,  and  shopping; 

(e)  health-oriented  record  keeping ; 
(/)  family  planning  services ;  and 

(g)  simple  procedures  for  identifying  potential  health  prob- 
lems. 

Section  322(d)  (2)  specifies  that  such  authorized  services  do  not  in- 
clude any  services  performed  in  an  institution,  or  any  services  more 
efficiently  provided  in  an  institution. 

Section  322(e)  (1)  requires  the  Secretary  to  pay,  under  agreements 
entered  into  under  section  322  with  the  State  agency  designated  by  the 
Governor,  90  percent  of  the  reasonable  cost  incurred  (less  the  Federal 
share  of  any  related  fees  collected)  by  such  State  in  carrying  out  the 
demonstration  project. 

Section  322(e)  (2)  limits  the  demonstration  projects  to  a  maximum 
duration  of  4  years,  plus  an  additional  period  of  up  to  6  months  for 
planning  and  development,  and  up  to  6  months  for  final  evaluation 
and  reporting  and  prohibits  Federal  funding  for  the  employment  of 
any  eligible  participant  under  the  project  after  such  participant  has 
been  employed  for  a  period  of  3  years. 

Section  322(f)  provides  that  for  purposes  of  title  IV  of  the  Social 
Security  Act,  any  eligible  participant  taking  part  in  a  training  pro- 
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gram  under  such  a  project  is  to  be  participating  in  a  work  incentive 
program  established  by  Part  C  of  such  title. 

Section  322(g)  continues  the  eligibility  of  eligible  participants 
employed  in  the  demonstration  project  for  medical  assistance  under 
title  XIX  of  the  Social  Security  Act,  and  any  eligibility  for  social 
and  supportive  services  provided  under  Part  A  of  title  IV  of  such 
Act,  for  the  first  year  (and  such  succeeding  period  as  the  State  may 
specify)  of  such  employment. 

Section  322(h)  requires  the  Secretary  to  submit  annual  reports  to 
the  Congress  evaluating  the  demonstration  projects  carried  out  under 
section  322  and  a  final  report  to  the  Congress  not  less  than  6  months 
after  he  has  received  the  final  reports  from  all  States  participating  in 
such  projects. 

Section  322 (i)  authorizes  the  Secretary  to  waive  such  requirements, 
including  formal  solicitation  and  approval  requirements,  as  will  fur- 
ther expeditious  and  effective  implementation  of  these  provisions. 

Section  323.  Quality  assurance  f  to  grams  for  clinical  laboratories 

Section  323  amends  section  1123(a)  of  the  Social  Security  Act  to 
extend  until  December  31,  1980  the  program  conducted  by  the  Secre- 
tary to  determine  the  proficiency  of  individuals  who  do  not  otherwise 
meet  formal  qualifications  criteria  to  perform  the  duties  of  certain 
health  care  personnel. 

Section  32^.  Reimbursement  of  clinical  laboratories  under  medicare 
and  medicaid 

Section  324(a)  (1)  amends  Section  1842  of  the  Social  Security  Act 
by  adding  a  new  subsection  (h).  The  new  subsection  (h)  establishes 
certain  limits  on  reimbursement  for  laboratory  tests  billed  by  physi- 
cians. New  subsection  h(l)  provides  that  payment  shall  be  the  rea,son- 
able  charge  for  the  service  (less  the  applicable  deductible  and 
coinsurance  amounts)  if  the  bill  or  request  for  payment  indicates  that 
the  physician  who  submitted  the  bill  or  for  whose  services  the  request 
for  payment  was  made  personally  performed  or  supervised  the  per- 
formance of  the  test  or  that  another  physician  with  whom  the  physi- 
cian shares  his  practice  personally  performed  or  supervised  the  test. 
New  subsection  h(2)  provides  that  if  the  physician's  bill  or  request  for 
payment  indicates  the  test  was  performed  by  a  laboratory,  identifies 
the  laboratory  and  the  amount  charged,  the  payment  (less  applicable 
deductible  and  coinsurance  amounts)  shall  be  the  lower  of  the  labora- 
tory's reasonable  charge  to  Part  B  enrollees  for  the  test  or  the  amount 
the  laboratory  charged  tho  physician.  In  addition,  payment  may 
include  a  nominal  fee  (where  the  physician  bills  for  such  service)  to 
cover  the  physician's  costs  in  handlins^  the  sample.  New  subsection 
h(3)  provides  that  payment  shall  be  the  lowest  charge  at  which  the 
carrier  estimates  the  test  could  have  been  secured  by  a  physician  from 
a  laboratory  serving  the  locality  (less  applicable  deductible  and  coin- 
surance amounts)  if  the  bill  or  request  for  payment:  (A)  does  not 
indicate  who  performed  the  test,  or  (B)  indicates  that  the  test  was 
performed  by  a  laboratory  but  does  not  identify  the  laboratory  or 
include  the  amount  charged  by  the  laboratory. 

Section  324(a)  (2)  specifies  that  the  amendments  made  by  subsection 
324(a)  (1)  shall  apply  to  bills  submitted  and  requests  for  payments 
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made  on  or  after  the  date  the  Secretary  of  HHS  prescribes  in  a  notice 
in  the  Federal  Kegister  but  no  later  than  October  1,  1980. 

Section  324(a)  {'6)  requires  the  Secretary  to  report  to  the  Congress 
within  24  months  of  the  elfective  date  specihed  in  Section  324(a)  (2) 
on :  (A)  the  proportion  of  bills  and  requests  for  payments  submitted 
(during  the  eighteen-month  period  begmning  on  such  effective  date) 
under  title  XV  III  for  laboratoxy  tests  which  did  not  identify  who  per- 
formed the  tests ;  (B)  the  proportion  of  bills  and  requests  for  payment 
submitted  during  such  period  for  laboratory  tests  with  respect  to 
which  the  amount  paid  was  less  than  the  amount  that  would  otherwise 
have  been  payable  m  the  absence  of  the  new  Section  1842(h) ;  (C)  with 
respect  to  requests  for  payment  which  were  submitted  by  patients,  the 
average  additional  cost  per  laboratory  test  to  patients  resulting  from 
reductions  in  payment  that  would  otherwise  have  been  made  for  such 
tests  in  the  absence  of  new  Section  1842(h),  and  [D)  with  respect  to 
bills  which  were  submitted  by  physicians,  the  average  reduction  in 
payments  per  laboratory  test  to  physicians  resulting  from  the  appli- 
cation of  new  Section  1842  (h) . 

Section  324(b)(1)  amends  section  1902(a)  of  the  Social  Security 
Act  relating  to  State  plan  requirements  for  Medicaid  by  adding  a  new 
paragraph  42.  The  new  paragraph  42  provides  that  if  the  State  plan 
makes  provision  for  payment  to  a  physician  for  laboratory  services 
which  such  physician  ( or  any  other  physician  with  whom  he  shares  his 
practice)  did  not  personally  perform  or  supervise,  the  plan  must  in- 
sure that  payment  for  such  laboratory  services  not  exceed  the.  payment 
authorized  for  such  services  by  the  new  Section  1842(h). 

Section  324(b)  (2)  (A)  provides  that  the  amendments  made  by 
Section  324(b)  (1)  shall  (except  where  State  legislation  is  required) 
apply  to  medical  assistance  provided  under  a  State  plan  on  and  after 
the  first  calendar  quarter  that  begins  more  than  six  months  after  the 
date  of  enactment.  Section  324(b)  (2)  (B)  provides  that  where  the  Sec- 
retary determines  that  State  legislation  is  required  in  order  for  the 
plan  to  meet  the  additional  requirements  imposed  by  Section  324(b) 
(1) ,  the  State  plan  shall  not  be  regarded  as  failing  to  comply  with  the 
requirements  of  Title  XIX  of  the  Social  Security  Act  solely  on  the 
basis  of  its  failure  to  meet  these  additional  requirements  before  the 
first  day  of  the  first  calendar  quarter  beginning  after  the  close  of  the 
first  regular  session  of  the  State  legislature  that  begins  after  the  date 
of  enactment  of  this  bill. 

Section  324(c)  (1)  (A)  amends  Secdon  1902(a)  (23)  of  the  Social 
Security  Act  pertaining  to  freedom  of  choice  requirements  under 
Medicaid  by  adding  a  new  subparagraph  (B).  The  new  subparagraph 
(B)  allows  States  to  purchase  laboratory  services  covered  under  their 
State  plans  through  a  competitive  bidding  process  or  otherwise  for  a 
three-year  period  be^rinning  on  the  later  of  October  1,  1980,  or  on  the 
date  of  enactment.  Such  purchase  arrangements  can  be  made  if  the 
Secretary  has  found  that :  (1)  adequate  service  will  be  available  under 
such  arranofements ;  (2)  such  laboratory  services  will  be  provided  only 
throuofh  laboratories  which  meet  the  health,  safety  and  other  require- 
ments of  Section  1861(e)  (9)  or  paragraphs  (10)  and  (11)  of  Section 
1^^f)lfs)  of  the  Social  Security  Act,  and  such  additional  requirements 
as  the  Secretary  nia  y  nMjuirc ;  {:\)  no  niore  than  75  percent  of  the 
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laboratories'  charges  for  such  services  are  for  services  provided  to 
individuals  who  are  entitled  to  benefits  under  Medicaid  or  Medicare 
and  (4)  charges  for  services  provided  under  such  arrangements  are 
made  at  the  lowest  rate  charged  (determined  without  regard  to  ad- 
ministrative costs  which  are  related  solely  to  the  method  of  reimburse- 
ment for  such  services)  for  comparable  services  by  the  provider  of 
such  services,  or,  if  charged  for  on  a  unit  price  basis,  such  charges 
result  in  aggregate  expenditures  not  in  excess  of  expenditures  that 
would  be  made  if  charges  were  at  the  lowest  rate  charged  for  compa- 
rable services  by  the  provider  of  such  services. 

Section  324(c)(1)(B)  requires  the  Secretary  to  evaluate  the  ar- 
rangements made  for  purchase  of  laboratory  services  under  the  new 
Section  1902(a)  (23)  (B)  of  the  Act  and  transmit  that  evaluation  to 
the  Congress  within  24  months  of  enactment  together  with  recom- 
mendations as  to  whether  such  section  should  be  extended  or  modified. 

Section  324(c)(2)  amends  Section  1902(a)(9)  by  adding  a  new 
subparagraph  (C).  New  subparagraph  (C)  provides  that  laboratory 
services  must  be  provided  by  laboratories  meeting  requirements  for 
participation  under  Medicare  as  specified  in  Section  1861(e)(9)  or 
paragraphs  (10)  and  (11)  of  Section  1861  (s)  of  the  Social  Security 
Act. 

Section  S2S.  Reimbursement  of  physiciam'^  services  in  teaching 
hospitals 

Section  325(a)(1)  amends  Section  1861(b)(7)  by  providing  that 
the  term  inpatient  hospital  services  includes  services  rendered  by  a 
supervisory  physician  where  the  liospital  has  an  approved  teaching 
program  if:  (A)  the  hospital  elects  to  receive  any  payment  due  on  a 
reasonable  cost  basis  for  such  services  and  (B)  all  physicians  in  such 
hospital  agree  not  to  bill  charges  for  professional  services  rendered 
in  such  hospital  to  Medicare  patients. 

Section  325(a)(2)  amends  Section  1832(a)  (2)  (B)  (i)  (II)  of  the 
Social  Security  Act  to  make  a  conforming  change. 

Section  325(b)  provides  that  the  amendments  made  by  Section  325 
(a)  shall  apply  with  respect  to  cost  accounting  periods  beginning  on 
or  after  October  1,  1978.  Section  325(b)  also  provides  that  a  hos- 
pital's election  to  receive  reasonable  cost  reimbursement  for  super- 
visory physicians  under  the  provisions  of  Section  1861(b)  (7)  (A)  of 
the  Social  Security  Act  (as  administered  in  accordance  with  Section 
15  of  Public  Law  93-233)  as  of  September  30,  1978,  shall  constitute 
such  hospital's  election  under  such  section  (as  amended  by  this  Act) 
on  and  after  October  1,  1978,  until  the  hospital  provides  otherwise. 

Section  326.  Demonstration  projects  for  requiring  second  opinions  for 
certain  elective  surgical  procedures  under  medicare  and  medicaid,' 
application  of  informed  consent  to  certain  demonstration  projects 
Section  326(a)  (1)  adds  a  new  Section  1130  to  the  Social  Security 
Act  entitled  "Demonstration  Projects  for  Kequiring  Second  Opin- 
ions for  Certain  Elective  Surgical  Procedures  Under  Medicare  and 
Medicaid." 

New  Section  1130(a)(1)  authorizes  the  Secretary  to  make  grants 
to,  and  enter  into  contracts  with,  public  and  private  non-profit  entities 
(including  professional  standards  review  organizations  and  medical 
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Reflations  (applicable  to  research,  development,  and  related  activi- 
ties m  which  human  subjects  are  involved) . 

Section  326(b)(1)  amends  Section  1861  (q)  of  the  Social  Security 
Act  to  include  consultation  as  to  the  necessity  and  appropriateness  of 
elective  surgical  procedures  within  the  definition  of  physicians 
services. 

Section  326(b)  (2)  amends  Section  1833(a)  (1)  of  the  Social  Security 
Act  by  adding  new  paragraphs  (F).  New  paragraph  (F)  provides 
that  payment  for  a  second  or  third  opinion  as  to  necessity  and  appro- 
priateness of  specified  elective  surgical  procedures  under  a  Medicare 
demonstration  project  shall  be  equal  to  100  percent  of  the  reasonable 
charge  for  such  opinioin.  In  addition,  the  Part  B  deductible  shall  not 
be  applicable  with  respect  to  such  opinions. 

Section  326(b)  (3)  amends  Section  1842(b)  (3)  (B)  of  the  Social  Se- 
curity Act  to  make  a  conforming  change.  The  section  further  amends 
Section  1842(b)  of  such  Act  by  adding  a  new  paragraph  (6).  New 
paragraph  (6)  provides  that  payment  for  a  second  or  third  opinion 
under  a  Medicare  demonstration  project  shall  be  on  an  assignment 
basis. 

Section  326(b)  (4)  provides  that  the  amendments  made  by  Section 
326  shall  take  effect  with  respect  to  opinions  provided  on  or  after  the 
first  dav  of  the  first  month  beginning  after  the  date  of  the  enactment 
of  the  bill. 

Section  326(c)(1)  amends  Section  1903(a)  of  the  Social  Security 
Act  by  adding  a  new  paragraph  (7).  New  paragraph  (7)  provides 
for  90  percent  Federal  matching  for  the  performance  of  a  second  or 
third  opinion  as  to  necessity  and  appropriateness  of  specified  elective 
surgical  procedures  under  a  Medicaid  demonstration  project. 

Section  326  (c)  (2)  makes  a  conforming  change  in  the  Social  Security 
Act. 

Section  326(c)  (3)  provides  that  the  amendments  made  by  section 
37(c)  shall  apply  to  calendar  quarters  beginning  on  or  after  October 
1,1980. 

Section  326(d)  provides  that  a  demonstration  project  under  new 
Section  1130  of  the  Social  Security  Act  shall  not  apply  to  an  individual 
unless  the  individual  has  provided  a  written  and  legally  effective  in- 
formed consent,  described  in  section  46.103  (c)  of  title  45,  Code  of  Fed- 
eral Regulations,  to  participate  in  the  project.  This  section  shall  apply 
notwithstanding  section  326(a)  (2)  of  this  bill  (providing  that  second 
opinion  demonstration  projects  shall  not  be  construed  to  be  subject 
to  any  of  the  requirements  of  45  C.F.R.  Part  46)  and  new  Section 
1130(d)(1)  of  the  Social  Security  Act  (prohibiting  except  under 
certain  circumstances,  payment  for  specified  elective  procedures  cov- 
ered under  a  second  opinion  demonstration  project  if  a  second  opinion 
has  not  been  obtained) . 

/Section  327.  Continued  use  of  demonstration  project  reimbursement 
systems 

Section  327(a)  amends  Section  1814(b)  of  the  Social  Securitv  Act 
bv  addinof  a  new  paragraph  (3).  The  new  paragraph  (3)  provides  for 
the  continued  use,  in  hospitals  which  have  been  reimbursed  under  such 
systems,  of  reimbursement  systems,  approved  for  use  as  a  demonstra- 
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tion  project  under  Section  402  of  the  Social  Security  Amendments 
of  1967,  provided  the  following  conditions  are  met : 

(A)  Some  or  all  of  the  hospitals  in  the  State  have  been  reim- 
bursed for  Medicare  services  pursuant  to  such  reimbursement 
systems. 

:        (B)  The  rate  of  increase  in  such  hospitals'  costs  per  inpatient 
admission  for  Medicare  beneficiaries  was  equal  to  or  less  than  such 
»  increase  with  respect  to  all  U.S.  hospitals  during  the  duration  of 
/  the  project. 

(C)  Either  the  State  has  legislative  authority  to  operate  such 
a  system  and  it  elects  to  continue  the  reimbursement  system  for 
such  hospitals;  or  the  system  is  operated  through  a  voluntary 
agreement  of  hospitals  and  they  elect  to  have  such  reimbursement 
to  such  hospitals  continued. 
The  hospitals  shall  continue  to  be  reimbursed  under  the  demonstra- 
tion project  reimbursement  system  until  the  Secretary  determines  that : 

(A)  A  third  party  payor  reimburses  such  a  hospital  on  another 
basis ;  or 

(B)  The  rate  of  increase  for  the  previous  three  year  period  in 
costs  per  inpatient  admission  for  Medicare  beneficiaries  in  such 
hospitals  is  greater  than  such  rate  of  increase  in  all  U.S.  hospitals 
over  such  period. 

Section  327(b)  amends  Section  1902(a)  (13)  (D)  of  the  Social  Se- 
curity Act  to  provide  that  hospitals  which  are  reimbursed  for  Medi- 
care Part  A  services  in  accordance  with  the  new  Section  1814(b)  (3) 
must  be  reimbursed  for  inpatient  services  according  to  the  same  system 
under  Medicaid. 

Section  328.  Reimhursement  for  health  maintenance  organizations 

Section  328(a)  revises  the  provisions  of  Section  1876  of  the  Social 
Security  Act,  entitled  "Payments  to  Health  Maintenance  Organiza- 
tions." 

Subsection  (a)  of  revised  Section  1876  requires  the  Secretary  to 
determine  annually  a  per  capita  payment  rate  for  each  class  (based 
on  factors  such  as  age,  sex,  institutional  status,  disability  status,  and 
place  of  residence)  of  Medicare  beneficiaries  equal  to  95  percent  of  the 
adjusted  average  per  capita  cost  for  that  class.  The  term  "adjusted 
average  per  capita  cost"  is  defined  as  the  average  per  capita  amount 
that  the  Secretary  estimates  in  advance  w^ould  be  payable  in  any  con- 
tract year  for  covered  services  if  the  services  were  to  be  furnished  by 
other  than  a  health  maintenance  organization. 

The  Secretary  is  required  to  make  advance  monthly  payments  from 
the  appropriate  trust  funds  in  accordance  with  the  established  rate  to 
a  health  maintenance  organization  for  Medicare  enrollees. 

Subsection  (b)  of  revised  Section  1876  defines,  for  Medicare  pur- 
poses, the  term  "health  maintenance  organization"  as  a  public  or 
private  organization,  under  the  laws  of  any  State  which  is  either  a 
qualified  HMO  (as  defined  in  Section  1310(d)  of  the  Public  Health 
Service  Act)  or  meets  the  following  requirements : 

(A)  provides  or  otherwise  makes  available  to  enrolled  partici- 
pants health  care  services,  including  at  least  physicians'  services, 
inpatient  hospital  services,  laboratory,  X-ray,  emergency,  an<l 
preventive  services,  and  out  of  area  (^overage ; 
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ture  made  by  or  an  behalf  of  a  health  care  facility  that  would  be 
exempted  from  certificate  of  need  review  under  Section  1527  of  the 
Public  Health  Service  Act. 

Section  328(d)(2)  amends  Section  1124(a)(2)(A)  of  the  Social 
Security  Act  to  make  a  conforming  change. 

Section  328(e)  provides  that  the  amendments  made  by  Section  24 
(except  subsections  (c)  and  (d) )  shall  generally  apply  to  services 
furnished  on  or  after  the  first  day  of  the  thirteenth  calendar  month 
which  begins  after  the  date  of  enactment  of  the  bill,  or  earlier  (but  not 
earlier  than  July  1,  1981)  if  a  health  maintenance  organization  so 
requests  and  the  Secretary  agrees.  These  amendments  do  not  apply  to 
beneficiaries  who  are  enrolled  with  a  health  maintenance  organization 
at  the  time  it  enters  into  a  contract  under  revised  Section  1876  unless 
they  request  otherwise  or  the  Secretary,  because  of  the  administrative 
costs  or  other  burdens  involved,  requires  the  amendments  to  be  applied. 

The  amendments  also  do  not  apply  (unless  the  organization  requests 
otherwise)  for  five  years  following  enactment  in  the  case  of  a  health 
maintenance  organization  which  had  a  risk-sharing  contract  with  the 
Secretary  under  the  existing  provisions  of  Section  1876  immediately 
before  the  date  of  enactment. 

Section  328(f)  of  the  bill  requires  the  Secretary  to  conduct  a  study 
of  the  additional  benefits  selected  by  health  maintenance  organizations 
pursuant  to  Section  1876  (i)  (2)  of  the  Social  Security  Act,  as  added 
by  Section  24(a)  of  the  bill.  The  Secretary  is  required  to  report  to 
the  Congress  within  24  months  of  the  date  of  the  enactment  of  the  bill 
with  respect  to  the  findings  and  conclusions  made  as  a  result  of  the 
study. 

Section  328(g)  requires  the  Secretary  to  conduct  a  study  evaluating 
the  extent  of,  and  reasons  for,  the  termination  by  Medicare  benefi- 
ciaries of  their  membership  in  health  maintenance  organizations.  The 
Secretary  is  required  to  submit  an  interim  report  to  the  Congress 
within  two  years  of  the  date  of  the  enactment  of  the  bill,  and  a  final 
report  within  five  years  of  the  date  of  enactment  containing  findings 
and  conclusions  made  as  a  result  of  the  study. 

Section  331,  Reimbursement  under  w^edicaid  for  services  fumisJied  hy 
nurse-midwives 

Section  331(a)(1)  amends  Section  1905(a)  of  the  Social  Security 
Act  by  adding  a  new  paragraph  17.  The  new  paragraph  adds  services 
furnished  by  a  nurse-midwife  to  the  list  of  Medicaid  services.  Such 
services  are  those  which  a  nurse-midwife  is  legally  authorized  to  per- 
form under  State  law  (or  the  State  regulatory  mechanism  provided 
b}'  State  law),  whether  or  not  he  is  under  the  supervision  of,  or  asso- 
ciated with,  a  physician  or  other  health  care  provider. 

Section  331(a)  (2)  amends  Section  1905  by  adding  a  new  subsection 
(n).  The  new  subsection  (n)  defines  the  term  "nurse-midwife"  as  a 
registered  nurse  who  has  successfully  completed  a  program  of  study 
and  clinical  experience  meeting  guidelines  prescribed  by  the  Secre- 
tary, or  has  been  certified  by  an  organization  recognized  by  the  Secre- 
tary, and  performs  services  in  the  area  of  management  of  the  care  of 
mothei*s  and  babies  (throughout  the  maternity  cycle)  which  he  is 
legally  authorized  to  perform  in  the  State  in  which  he  performs  such 
services. 


117 


Section  331(b)  amends  Section  1902(a)  (13)  of  the  Social  Security- 
Act  by  adding  nurse-midwife  services  to  the  list  of  mandatory  Medic- 
aid services  and  make  other  conforming  changes. 

Section  331(c)  (1)  provides  that  the  amendments  made  by  Section 
28  shall  (except  where  State  legislation  is  required,  be  effective  with  re- 
spect to  Medicaid  payments  for  calendar  quarters  beginning  more 
than  one  hundred  and  twenty  days  after  the  date  of  enactment  of  this 
bill.  Section  331(c)  (2)  provides  that  where  the  Secretary  determines 
that  State  legislation  is  required  in  order  for  the  plan  to  meet  the  ad- 
ditional requirements,  the  State  plan  shall  not  be  regarded  as  failing 
to  comply  with  the  requirement  of  Title  XIX  of  the  Social  Security 
Act  solely  on  the  basis  of  its  failure  to  meet  these  additional,  require- 
ments before  the  first  day  of  the  first  calendar  quarter  beginning  after 
the  close  of  the  first  regular  session  of  the  State  legislature  that  begins 
after  the  date  of  enactment  of  this  bill. 

Section  332.  Continuing  medicaid  eligibility  for  certain  individuals 
by  diregarding  certain  involuntary  increases  in  income 
Section  332  amends  Section  1902(a)  of  the  Social  Security  Act  by- 
adding  a  new  sentence.  The  new  sentence  requires  States  in  determin- 
ing the  continuing  eligibility  of  Medicaid  recipients  to  exclude  from 
the  calculation  of  an  individual's  income  any  cost-of-living  or  price 
index  increase  or  annual  general  increase  in  Social  Security,  Railroad 
Retirement,  Veterans  or  Civil  Service  benefits,  annuities,  pensions  or 
other  compensation.  The  new  sentence  applies  with  respect  to  indi- 
viduals determined  eligible  for  Medicaid  in  a  month  after  May  1980 
who  would  otherwise  become  ineligible  in  a  subsequent  month  because 
of  such  increase.  Their  eligibility  will  continue  until  the  first  month  in 
which  they  otherwise  become  ineligible. 

Section  333.  Limitation  on  medicaid  eligibility  for  individuals  who 
dispose  of  resources 

Section  333(a)(1)  amends  Section  1902(a)  (17)  (B)  of  the  Social 
Security  Act  by  providing  that  the  new  Section  1902 (j)  of  the  Act 
is  an  exception  to  the  provision  regarding  determination  of  income 
eligibility  for  the  medically  needy. 

Section  333  (a)  (2)  adds  a  new  Section  1902 (j)  to  the  Social  Security 
Act. 

The  new  Section  1902(j)(l)  permits  a  State  to  defer  Medicaid 
eligibility  for  a  specified  period  (notwithstanding  the  other  provisions 
of  Title  XIX  of  the  Social  Security  Act  except  for  the  new  Section 
1902(j)  (2)  and  1902(j)  (4) )  if  an  individual  disposed  of  his  resources 
within  a  specified  period.  States  may  defer  eligibility  if  within  two 
years  preceding  application  for  Medicaid  coverage  an  indivi(!ual  (or 
other  person  whose  resources  are  considered  in  determining  his  eligi- 
bility) had  disposed  of  resources  with  an  uncompensated  value  of 
$6,000  or  more  (which  if  retained  would  have  made  him  ineligible) 
in  order  to  establish  Medicaid  eligibility.  The  section  provides  that 
any  disposition  of  resources  within  the  specified  period  may  be  pre- 
sumed to  be  for  such  purpose  unless  the  State  is  furnished  convincing 
evidence  that  the  transaction  was  for  some  other  purpose.  The  section 
further  provides  that  uncompensated  value  is  the  sum  of :  (1)  the  cur- 
rent market  value  of  the  individual's  (or  other  person's)  equity  interest 
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sets  a  maximum  on  the  Federal  medical  assistance  percentage  for  the 
jurisdictions  at  50  percent. 

Section  334  (c)  (1)  provides  that  the  amendments  made  by  subsection 
(a)  shall  apply  to  fiscal  year  1980  and  subsequent  fiscal  years. 

Section  334(c)(2)(A)  provides  that,  except  as  specified  in  (B), 
amendments  made  by  Section  334(b)  shall  apply  with  respect  to  care 
and  services  provided,  under  a  State  Medical  plan  in  a  calendar  quar- 
ter beginning  after  September  30, 1979. 

Section  334(c)  (2)  (B)  provides  that  each  of  the  agencies  administer- 
ing or  supervising  the  administration  of  the  State  Medicaid  plan  for 
Puero  Rico,  the  Virgin  Islands,  Guam,  or  the  Northern  Mariana  Is- 
lands may  elect  not  to  have  the  amendments  made  by  subsection  (b) 
apply  to  any  care  or  services  provided  in  its  jurisdiction  to  an  individ- 
ual over  a  period  of  time  beginning  before  October  1, 1979,  and  ending 
after  October  1, 1979. 

Section  335.  Extensions  of  increased  fvmding  for  long-term-ccure  facil- 
Uy  inspection  under  medicaid 

Section  335(a)  amends  Section  249B  of  P.L.  92-603  (as  amended 
by  P.L.  93-368  and  P.L.  95-83)  to  delete  the  termination  date  speci- 
fied in  that  section  for  Section  1903(a)  (4)  of  the  Social  Security  Act. 

Section  335  (b)  amends  Section  1903  (a)  (4)  of  the  Act  to  specify  that 
100  percent  Federal  matching  for  skilled  nursing  facility  inspectors 
under  Medicaid  is  available  for  calendar  quarters  ending  prior  to  Oc- 
tober 1,  1983.  This  is  a  three  year  extension  over  current  law. 

Section  335  (c)  provides  that  the  amendment  made  by  Section  335  (b) 
shall  apply  to  calendar  quarters  beginning  on  or  after  October  1, 1980. 

Section  336,  Extension  of  increased  funding  for  State  medicaid  framd 
control  units 

Section  336  amends  Section  1903(a)  (6)  of  the  Social  Security  Act 
to  provide  that  ninety  percent  Federal  matching  is  available  for  State 
Medicaid  fraud  control  units  for  three  years  (beginning  with  the  first 
quarter  such  increased  matching  was  available  in  the  State).  The  sec- 
tion further  provides  that  seventy-five  percent  Federal  matching  is 
available  for  State  Medical  fraud  control  units  in  subsequent  calen- 
dar quarters. 

Section  337.  Change  in  calendar  quarter  for  which  satisfactory  utiliza- 
tion review  must  he  shown  to  recive  waiver  of  medicaid  reduction 

Section  337  amends  Section  1903(g)  (3)  (B)  of  the  Social  Security 
Act  to  provide  that  the  Secretary  shall  waive  application  of  penalties 
for  unsatisfactory  utilization  review  showings  under  Medicaid  for  any 
calendar  quarter  of  1977  if  the  Secretary  determines  a  satisfactory 
showing  was  made  in  any  calendar  quarter  of  1978.  It  modifies  the 
current  law  which  provides  that  if  the  State  is  in  compliance  for  the 
calendar  quarter  ending  December  31,  1977  the  Secretary  shall  waive 
penalties  for  the  first  three  quarters  occurring  in  1977. 

Section  341(a)  amends  Section  1116  of  the  Social  Security  Act 
to  add  a  new  subsection  (e)  which  provides  that  in  the  case  of  a  dis- 
allowance under  title  XIX,  the  Secretary  shall  provide  the  State  with 
•^0  days  notice  of  his  intent  to  disallow  certain  expenditures  before  the 
final  notice  of  the  disallowance,  and  after  the  final  notice  has  been 
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under  title  I,  VI,  X,  XIV,  XVI,  XIX,  XX,  or  part  A  of  title  IV,  shall 
be  disallowed  for  such  participation,  the  State  shall  be  entitled  to  and 
upon  request  shall  receive  a  reconsideration  of  the  disallowance. 

{e)(l)  In  the  case  of  a  disallowance  under  subsection  (d)  with 
respect  to  a  State  under  title  XIX  the  Secretary  shall  not  make  such 
a  disallowance  unless  the  State  has  teen  provided^  at  least  30  days 
before  the  date  the  final  notice  if  such  disallowance  is  provided  to  the 
State  a  preliminary  notice  of  the  Secretary's  intent  to  make  such  a 
disallowance.  A fter  the  Secretary  provides  a  State  such  a  final  notice 
of  disallowance  and  pending  any  reconsideration  of  such  disallow- 
ance^ the  Secretary  shall  offset^  from  any  subsequent  payments  made 
to  the  State  under  title  XIX ^  an  amount  equal  to  the  amount  of  the 
disallowance, 

(2)  If  in  the  reconsideration  (or  appeal  of  a  reconsideration)  of 
such  a  disallowance^  it  is  determined  that  the  Secretary's  disallowance 
{and  offsetting)  of  an  amount  was  incorrect^  the  Secretary  shall  pay 
to  the  State^  in  addition  to  the  amount  of  such  disallowance  incor- 
rectly taken^  interest  on  such  amount  disallowed  for  the  period  begin- 
ning on  the  date  such  amount  wa^  offset  from  payment  to  the  SfMe 
and  ending  on  the  date  it  was  paid  to  the  State  at  a  rate  {determined 
by  the  Secretary)  ba^ed  on  the  average  of  the  bond  equivalent  of  the 
weekly  90-day  Treasury  bill  auction  rates  during  such  period. 

*  )f>  41  *  «  «  * 

LIMITATION  ON  FEDERAL  PARTICIPATION  FOR  CAPITAL  EXPENDITURES 

Sec.  1122.  (a)  *  *  * 

*  *  41  ^  *  #  * 

(f)  A  capital  expenditure  made  by  or  on  behalf  of  a  health  care 
facility  shall  not  be  subject  to  review  pursuant  to  this  section  if  the 
obligation  of  the  capital  expenditure  by  the  facility  would  not  be  re- 
quired to  be  reviewed  under  section  1527  of  the  Public  Health  Service 
Act, 

PROGRAM  FOR  DETERMINING  QUALIFICATIONS  FOR  CERTAIN  HEALTH  CARE 

PERSONNEL 

Sec.  1123.  (a)  The  Secretary,  in  carrying  out  his  functions  relating 
to  the  qualifications  for  health  care  personnel  under  title  XVIII,  shall 
develop  (in  consultation  with  appropriate  professional  health  organi- 
zations and  State  health  and  licensure  agencies)  and  conduct  (in  con- 
junction with  State  health  and  licensure  agencies)  until  December 
31,  [1977,3  1980^  a  program  designed  to  determine  the  proficiency  of 
individuals  (who  do  not  otherwise  meet  the  formal  educational,  pro- 
fessional membership,  or  other  specific  criteria  established  for  deter- 
mining the  qualifications  of  practical  nurses,  therapists,  laboratory 
technicians,  and  technolo^sts,  and  sytotechnologists.  X-ray  techni- 
cians, psychiatric  technicians,  or  other  health  care  technicians  and 
technologists)  to  perform  the  duties  and  functions  of  practical  nurses, 
therapists,  laboratory  technicians,  technologists,  and  cytotecholo- 
bists,  X-ray  technicians,  psychiatric  technicians,  or  other  health  care 
technicians  and  technologists.  Such  program  shall  include  (but  not 
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be  limited  to)  the  employment  of  procedures  for  the  formal  testing 
of  the  proficiency  of  individuals.  In  the  conduct  of  such  program, 
no  individual  who  otherwise  meets  the  proficiency  requirements  for 
any  health  care  specialty  shall  be  denied  a  satisfactory  proficiency 
rating  solely  because  of  his  failure  to  meet  formal  educational  or  pro- 
fessional membership  requirements. 

DISCLOSURE  or  OWNERSHIP  AND  RELATED  INFORMATION 

Sec.  1124.  (a)  (1)  The  Secretary  shall  by  regulation  or  by  contract 
provision  provide  that  each  disclosing  entity  (as  defined  in  paragraph 
(2))  shall— 

(A)  as  a  condition  of  the  disclosing  entity's  participation  in, 
or  certification  or  recertification  under,  any  of  the  programs  estab- 
lished by  titles  V,  XVIII,  XIX,  and  XX,  or 

(B)  as  a  condition  for  the  approval  or  renewal  of  a  contract  or 
agreement  between  the  disclosing  entity  and  the  Secretary  or  the 
appropriate  State  agency  under  any  of  the  programs  established 
under  titles  V,  XVIII,  XIX,  and  XX, 

supply  the  Secretary  or  the  appropriate  State  agency  with  full  and 
complete  information  as  to  the  identity  of  each  person  with  an  owner- 
ship or  control  interest  (as  defined  in  paragraph  (3) )  in  the  entity  or 
in  any  subcontractor  (as  defined  by  the  Secretary  in  regulations)  in 
which  the  entity  directly  or  indirectly  has  a  5  per  centum  or  more 
ownership  interest. 

(2)  As  used  in  this  section,  the  term  "disclosing  entity"  means  an 
entity  which  is — 

(A)  a  provider  of  services  (as  defined  in  section  1861  (u),  other 
than  a  fund),  an  independent  clinical  laboratory,  a  renal  disease 
facility,  or  a  health  maintenance  organization  [(as  defined  in 
section  1301(a)  of  the  Public  Health  Service  Act)]; 

(B)  an  entity  (other  than  an  individual  practitioner  or  group 
of  practitioners)  that  furnishes,  or  arranges  for  the  furnishing  of, 
items  or  services  with  respect  to  which  payment  may  be  claimed 
by  the  entity  under  any  plan  or  program  established  pursuant  to 
title  V  or  under  a  State  plan  approved  under  title  XIX ; 

(C)  a  carrier  or  other  agency  or  organization  that  is  acting  as 
a  fiscal  intermediary  or  agent  with  respect  to  one  or  more  pro- 
viders of  services  (for  purposes  of  part  A  or  part  B  of  title 
XVIII,  or  both,  or  for  purposes  of  a  State  plan  approved  under 
title  XIX)  pursuant  to  (i)  an  agreement  under  section  18816,  (ii) 
a  contract  under  section  1842,  or  (iii)  an  agreement  with  a  single 
State  agency  administering  or  supervising  the  administration  of  a 
State  plan  approved  under  title  XIX ;  or 

(D)  an  entity  (other  than  an  individual  practitioner  or  group 
of  practitioners)  that  furnishes,  or  arranges  for  the  furnishing 
of,  health  related  services  with  respect  to  which  payment  may  be 
claimed  by  the  entity  under  a  State  plan  or  program  approved 
under  title  XX. 

(3)  As  used  in  this  section,  the  term  "person  with  an  ownership  or 
control  interest"  means,  with  respect  to  an  entity,  a  person  who — 
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(A)  (i)  has  directly  or  indirectly  (as  determined  by  the  Sec- 
retary in  regulations)  an  ownership  interest  of  5  per  centum  or 
more  in  the  entity ;  or 

[(ii)  is  the  owner  (in  whole  or  in  part)  of  an  interest  of  5  per 
centum  or  more  in  any  mortgage,  deed  of  trust,  note,  or  other 
obligation  secured  (in  whole  or  in  part)  by  the  entity  or  any  of 
the  property  or  assets  thereof ;  or] 

(ii)  is  the  owner  of  a  whole  or  part  interest  in  any  mortgage^ 
deed  of  trusty  note^  or  other  obligation  secured  (in  whole  or  in 
part)  iy  the  entity  or  any  of  the  property  or  assets  thereof^  which 
whole  or  part  interest  is  equal  to  or  exceeds  $26fi00  or  5  per 
centum  of  the  total  property  and  assets  of  the  entity ;  or 

(B)  is  an  officer  or  director  of  the  entity,  if  the  entity  is  orga- 
nized as  a  corporation ;  or 

(C)  is  a  partner  in  the  entity,  if  the  entity  is  organized  as  a 
partnership. 

EXCLUSION  OF  CERTAIN  INDIVIDUALS  CONVICTED  OF  MEDICARE-  OR  MEDICAID- 

RELATED  CRIMES 

Sec.  1127.  {a)  Whenever  the  Secretary  determines  that  a  physician 
or  other  individual  has  heen  convicted  (on  or  after  October  25^  1977^ 
or  within  svAnh  period  prior  to  that  date  as  the  Secretary  shall  specify 
in  regulation)  of  a  criminal  offense  related  to  su^h  individu/iVs  par- 
ticipation in  the  delivery  of  medical  care  or  services  under  title  XVIII 
or  title  XIX ^  the  Secretary — 

(1)  shall  bar  from  participation  in  the  program  under  title 
XVIII ^  for  such  period  as  he  may  deem  appropriate^  each  su^h 
individual  otherwise  eligible  to  participate  in  such  program; 

(2)  (A)  shall  promptly  notify  each  appropriate  State  agency 
administering  or  supervising  the  administration  of  a  State  plan 
approved  under  title  X/X,  of  the  fact  and  circumstances  of  such 
determination^  and  (except  as  provided  in  subparagraph  (B)) 
require  each  such  agency  to  bar  such  individual  from  participa- 
tion in  such  program  for  such  period  as  he  shall  specify^  which  in 
the  case  of  an  individual  specified  in  paragraph  (1)  shall  be  the 
period  established  pursuant  to  paragraph  (1)  ; 

(B)  may  waive  the  requirement  under  subparagraph  (A)  to 
bar  an  individual  from  participation  in  a  State  plan  program 
under  title  XIX,  where  he  receives  and  approves  a  request  for 
such  a  waiver  with  respect  to  that  individual  from  the  State  agency 
administering  or  supervising  the  administration  of  su/^h  plan;  and 
(S)  shall  promptly  notify  the  appropriate  State  or  local  agency 
or  authority  having  responsibility  for  the  licensing  or  certifica- 
tion of  such  individual  of  the  fact  and  circumstances  of  such  de- 
termination,  request  that  appropriate  investigations  be  made  and 
sanctions  invoked  in  accordance  with  applicable  State  law  and 
policy^  and  request  that  su^h  State  or  local  agency  or  authority 
Keep  the  Secretary  and  the  Inspector  General  of  the  Department 
of  Health,  Education,  and  Welfare  fully  and  currently  informed 
with  respect  to  any  actions  taken  in  response  to  such  request, 
(b)  A  determination  made  by  the  'Secretary  under  this  section  shall 
be  effective  at  such  time  and  upon  such  r^Qndble  notice  to  the  public 
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and  to  the  person  furnishing  the  services  iiivolved  as  may  he  speci-jied 
in  regulations.  Such  determination  shall  he  effective  with  respect  to 
services  furnished  to  an  individual  on  or  after  the  effective  date  of  su^h 
determination  (except  that  in  the  case  of  inpatient  hospital  services^ 
post-hospital  extended  care  services^  arid  home  health  services  fur- 
nished under  title  XVI 11^  such  determination  sliall  he  effective  in  the 
manner  provided  in  paragrapTis  (S)  and  (4)  of  section  1866(h)  with 
respect  to  terminations  of  agreements ) ,  and  shall  remain  in  effect  until 
tlie  Secretary  finds  and  gives  reasonable  notice  to  the  puhlic  that  the 
hasis  for  such  determination  has  heen  removed  and  that  there  is  rea- 
sonahle  assurance  that  it  will  not  recur. 

(c)  Any  person  who  is  the  suhject  of  an  adverse  determination 
made  oy  the  Secretary  under  suhsection  (a)  shall  he  entitled  to  reason 
able  notice  and  apportunity  for  a  hearing  thereon  hy  the  Secretary  to 
tfie  same  extent  as  is  provided  in  section  W5  ( 6 ) ,  and  to  judicial  review 
of  the  Secretary'^s  final  decision  after  such  hearing  as  is  provided  in 
section  205(g). 

COORDINATED  AUDITS 

Sec.  1128.  (a)  If  an  entity  provides  services  reimhursahle  on  a  cost- 
related  hasis  under  title  V  or  X/X,  as  well  as  services  reimhursahle  on 
such  a  hasis  under  title  XVIII^  the  Secretary  shall  require^  as  a  condi- 
tion for  payment  to  any  State  under  title  V  or  XIX  with  respect  to 
administrative  costs  incurred  in  the  performance  of  audits  of  tlie 
hoolcs.,  accounts^  and  records  of  that  entity.^  that  these  audits  he  coordi- 
nated through  common  audit  procedures  with  audits  performed  with 
respect  to  the  entity  for  purposes  of  title  XVIII.  The  Secretary  shall 
specify  hy  regulation  such  methods  as  he  finds  fea^ihle  and  equitahle 
for  the  apportionment  of  the  cost  of  coordinated  audits  hetween  the 
program  estahlished  under  title  V  or  XIX  and  tJie  program  estahlished 
under  title  XVIII.  Where  the  Secretary  finds  that  a  State  Jms  declined 
to  participate  in  such  a  common  audit  with  respect  to  title  V  or  X/X, 
he  shall  reduce  the  payments  otherwise  due  such  State  under  such  title 
hy  an  amount  which  he  estimates  to  he  in  excess  of  the  amount  that 
W)0uld  have  heen  apportioned  to  the  State  under  the  title  (for  the  ex- 
penses of  the  State  incurred  in  the  common  audit)  if  it  had  partic- 
ipated in  the  common  audit, 

(h)(1)  In  the  case  of  entities  which  have  audits  coordinated  under 
suhsection  (a),  the  Secretary  shall  estahlish  one  or  more  projects  to 
demonstrate  the  fea^ihility  of  creating  a  single  coordinated  appeal 
hearing  to  adjudicate  those  administrative  cost  items  which  are  deter- 
mined under  such  a  coordinated  audit  and  which  such  entities  dispute 
and  appeal. 

(2)  In  the  case  of  a  demonstration  project  under  this  suhsection.,  the 
Secretary  may  waive  such  requirements  of  title  F,  XVIII^  or  XIX  as 
would  prevent  carrying  out  the  project  or  would  require  duplicative 
activity  or  otherwise  create  unnecessary  administrative  hurdens  in 
carrying  out  the  project. 

(S)  The  Secretary  shall  report  to  Congress  not  later  than  April 
1982^  on  demonstration  projects  conducted  under  this  suhsection^  in- 
cluding the  reaction  of  the  entities  involved  and  estimates  of  any  sav- 
ings ejected  through  reduction  of  duplication  of  appeal  hearings^  and 
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ahall  include  in  sicch  report  recommendations  for  such  legislation  as 
the  Secreary  deems  appropriate  to  insure  the  maximum  feasible  co- 
ordination of  such  appeal  hearings. 

(4)  The  Secretary  shall  also  provide  for  the  review  of  the  feasibility 
of  establishing  a  single  coordinated  process  for  the  collection  of  over- 
payments established  in  a  coordinated  audit  under  subsection  {a) .  The 
Secretary  shall  report  to  Congress  not  later  than  April  7, 1981^  on  such 
review  and  on  such  recommendations  for  changes  in  legislation  as  the 
Secretary  deenns  appropriate, 

DEMONSTRATION  PROJECTS  FOR  REQUIRINQ  SECOND  OPINIONS  FOR  CERTAIN 
ELECTIVE  SURGICAL  PROCEDURES  UNDER  MEDICARE  AND  MEDICAID 

Sec.  11^9.  {(i)  (1)  The  Secretary  is  authorized  to  mxike  grants  to^ 
and  enter  into  coritracts  with^  public  a/nd  private  no-profit  entities^ 
including  professional  standards  review  organizations  designated 
{conditionally  or  otherwise)  under  part  B  of  this  title  and  medical 
societies^  for  the  conduct  of  demonstration  projects  for  the  purpose  of 
determining  the  cost-eff ectivenes  sand  appropriateness  of  requiring 
that  a  second  opinion  with  respect  to  specified  elective  surgical  pro- 
cedures {defined  in  subsection  {f){l))  be  provided  before  payment 
may  be  mode  under  title  XVIII  or  under  a  State  plan  approved  under 
title  XIX  with  respect  to  the  performance  of  the  procedure. 

{2)  To  the  extent  feasible^  the  Secretary  shall  provide  under  this 
section  for — 

{A)  demomtration  projects  applicable  to  all  specified  elective 
surgical  procedures  proposed  to  be  furnished  to  individuals  en- 
titled to  hospital  insurance  benefits  under  part  A,  and  enrolled 
under  the  supplementary  medical  insurance  program  under  part 
B^of  title  XVIII  of  this  A ct.,  and 

{B)  demonstration  projects  applicable  to  all  specified  elective 
surgical  procedures  proposed  to  be  furnished  to  individuals  eligi- 
ble for  medical  assistance  under  State  plans  approved  under  title 
XIX  of  this  Act. 
{3)  The  Secretary  shall  provide.^  to  the  extent  feasible — ■ 

{A )  for  at  least  seven  demonstration  projects  under  this  section^ 

{B)  that  the  number  of  such  projects  conducted  be  equally 
divided  between  projects  described  in  paragraph  2 {A)  and 
projects  described  in  paragraph  {2)  {B),  and 

{C)  for  the  conduct  of  such  projects  in  a  variety  of  geographic 
settings  and  covering  a  variety  of  sizes  of  populations^  in  order  to 
determine  the  relative  effectiveness  of  requiring  second  opinions 
in  different  areas  of  the  country  and  under  programs  of  different 
sizes. 

{b){l)  No  grant  may  be  made  or  contract  entered  into  under  this 
section  unless  an  application  therefor  has  been  submitted  to^  and 
approved  by,  the  Secretary.  Such  application  shall  be  in  su^h  form, 
submitted  in  such  manner,  and  contain  such  information,  as  the  Secre- 


(2)  The  amount  of  any  grant  or  contract  under  this  section  shall 
be  determined  by  the  Secretary. 

{3)  Grants  and  payments  under  contracts  made  for  demonsti^ation 
projects  and  related  administrative  expenses  {including  expenses  for 


analysis  of  data)  describedr- 
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(iii)  prostatectomy, 

(iv)  cataract  surgery, 
hemorrhoidectomy,  and 

(vi)  excision  of  varicose  veins ;  and 
(B)  in  the  case  of  a  demonstration  project  applicable  to 
State  plans  approved  under  title  XIX  of  this  Act — 
(^)  hysterectomy, 
(ii)  menisectomy, 
(Hi)  submucous  resection, 

(iv)  hemorrhoidectomy, 

(v)  excision  of  varicose  veins ^  and 

(vi)  tonsillectomy  and  adenoidectomy, 

if  such  procedures  are  medically  necessary  to  treat  other  than  an 
emergency  medical  condition.  In  addition,  such  term  includes 
such  other  elective  surgical  procedures  as  the  Secretary,  in  his  dis- 
cretion^ determines  to  be  appropriate. 

(2)  The  term  ^''qualified  physician''*  means,  with  respect  to  an 
opinion  on  a  special  elective  surgical  procedure  for  treatment 
of  a  medical  condition  of  a  particular  patient,  a  physician  who — 

(A)  is  a  board-eligible  or  certified  specialist  with  respect 
to  the  procedure  or  with  respect  to  treatment  of  the  medical 
condition  or  who  possesses  such  other  qualifications  with 
respect  to  such  procedure  or  treatment  as  the  Secretary  may 
specify; 

(B)  agrees  not  to  perform  the  surgical  procedure  for  which 
the  opinion  is  sought  (except  under  emergency  conditions) ; 
and 

(C)  is  not  affiliated  with  a  physician  who  provided  a  pre- 
vious opinion  with  respect  to  such  treatment  of  such  patient. 

******  ^ 


ENCOURAGEMENT  OF  NONPROFIT  HOSPITAL  PHILANTHROPY 


Sec.  II 34.  (a)  It  is  the  policy  of  the  United  States  that  philan- 
thropic support  for  health  care  be  encouraged  and  expanded,  especial- 
ly in  support  of  experimental  and  innovative  efforts  to  improve  the 
health  care  delivery  system. 

(b)  For  purposes  of  determining  under  titles,  V,  XVIII,  and  XIX 
the  reasonable  costs  of  services  furnished  by  nonprofit  hospitals,  un- 
restricted grants,  gifts,  and  income  from  endowments  shall  not  be 
deducted  from  any  operating  costs  of  such  hospitals,  and,  in  addi- 
tion, the  foUowinq  items  shall  not  be  deducted  from  any  operating 
costs  of  such  hospitals: 

(1)  A  donor  designated  or  restricted  qrant,  gift,  or  income  from 
an  endowment,  as  defined  in  section  Jt05.Ji^3(b)  (2)  of  title  1^2  of 
the  Code  of  Federal  Regidations. 

(2)  An  unrestricted  grant  or  gift,  or  income  from  such  a  grant 
or  gift^  which  is  not  available  for  use  as  operating  funds  because 
of  its  designation  by  the  hospitaVs  governing  board. 

(S)  A  grant  or  similar  payment  which  is  made  by  a  govern- 
mental entity  and  lohich  is  not  available,  undet  the  terms  of  the 
grant  or  payment,  for  use  as  operating  funds. 
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(4)  The  sale  or  mortgage  of  any  real  estate  or  other  capital 
assets  of  the  hospital  lohich  the  hospital  acquired  through  a  gift 
or  grant  and  which  is  not  available  for  use  as  operating  funds 
under  the  terms  of  the  gift  or  grant  or  because  of  its  designation 
hy  the  hospitaVs  governing  hoards  except  for  recovery  of  the  ap- 
propriate share  of  gains  and  losses  realized  from  the  disposal  of 
depreciable  assets. 

(6)  A  sinking  fund  which  is  (A)  created  by  the  hospital  in 
order  to  meet  a  condition  imposed  by  a  third  party  for  the  third 
party'' s  financing  of  a  capital  improvement  of  the  hospital^  and 
which  fund  is  used  exclusively  to  make  payments  to  such  third 
party  for  the  f/nancing  of  the  capital  improvement. 

Part  B — Professional  Standards  Review 
*  *  *  *  *  *  * 

DESIGNATION   OF   PROFESSIONAL   STANDARDS  REVIEW  ORGANIZATIONS 

Sec.  1152.  (a)  *  *  * 

(b)  For  purposes  of  subsection  (a),  the  term  "qualified  organiza- 
tions*' means — 

(1)  when  used  in  connection  with  any  area — 

(A)  an  organization  (i)  which  is  a  nonprofit  professional 
association  (or  a  component  organization  thereof)  ,(11)  which 
is  composed  of  licensed  doctors  of  medicine  or  osteopathy 
engaged  in  the  practice  of  medicine  or  surgery  in  such  area, 
and,  if  the  organization  so  elects,  of  other  health  care  prac- 
titioners engaged  in  the  practice  of  their  professions  in  such 
area  who  hold  independent  hospital  admitting  privileges, 
(iii)  the  membership  of  which  includes  a  substantial  propor- 
tion of  all  such  physicians  in  such  area,  (iv)  which  is  orga- 
nized in  a  manner  which  makes  available  professional 
competence  to  review  health  care  services  of  the  types  and 
kinds  with  respect  to  which  Professional  Standards  Review 
Organizations  have  review  responsibilities  under  this  part, 
(v)  the  membership  of  which  is  voluntary  and  open  to  all 
doctors  of  medicine  or  osteopathy  licensed  to  engage  in  the 
practice  of  medicine  or  surgery  in  such  area  without  require- 
ment of  membership  in  or  payment  of  dues  to  any  organized 
medical  society  or  association,  and  (vi)  which  does  not 
{except  as  otherwise  provided  under  section  1155 {c) )  restrict 
the  eligibility  of  any  member  for  service  as  an  officer  of  the 
professional  Standards  Review  Organization  or  eligibility 
for  and  assignment  to  duties  of  such  Professional  Stand- 
ards Review  Organization,  or,  subject  to  subsection  (c)(1), 
******* 

TRIAL  PERIOD  FOR  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 

Sec.  1154.  (a)  *  *  * 

(b)  During  any  such  trial  period  (which  may  not  exceed  48  months 
except  as  provided  in  subsection  (c),  the  Secretary  may  require  a 
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l*rofessional  Standards  Keview  Organization  to  perform,  in  addition 
to  review  of  health  care  services  [provided  by  or  m  institutions,  only 
such  of  the  duties  and  functions  required  under  this  part  of  Profes- 
sional Standards  Keview  Organization  as  he  determines  such  organiza- 
tions to  be  capable  of  performing]  {other  than  anciUary^  ambulatory 
care^  and  long-term  care  sei'vices )  provided  by  or  in  hospitals.,  only 
sioch  of  the  duties  and  functions  as  he  requires  the  organization  to  per- 
form under  subsection  (/)  (^)  or  subsection  (/)  {J{.)  and  which  the 
organization  is  capable  of  performing.  The  number  and  type  of  such 
duties  shall,  during  the  trial  period,  be  progressively  increased  as  the 
organization  becomes  capable  of  added  responsibility  so  that,  by  the 
ena  of  such  period,  such  organization  shall  be  considered  a  qualified 
organization  only  if  the  Secretary  finds  that  it  is  substantially  carry- 
ing out  in  a  satisfactory  manner,  the  activities  and  functions  required 
of  [JProfessional  Standards  Eeview  Organizations  under  this  part 
with  respect  to  the  review  of  health  care  services  provided  by  or  in  in- 
stitutions (including  ancillary  services)  and,  in  addition,  review  of 
such  other  healtii  care  services  as  the  Secretary  may  require]  that  Pro- 
fessional Standards  Review  Organization  under  this  part.  Any  of  such 
duties  and  functions  not  performed  by  such  organization  during  such 
period  shall  be  performed  in  the  manner  and  to  the  extent  otherwise 
provided  for  under  law. 

"(c)  If  the  Secretary  finds  that  an  organization  designated  under 
subsection  (a)  has  been  unable  to  perform  satisfactorily  all  of  the 
duties  and  functions  required  under  this  part  of  that  organization 
for  reasons  beyond  the  organization's  control,  he  may  extend  such 
organization's  trial  period  for  an  additional  period  not  exceeding 
twenty-four  months. 

4e  *  *  *  4t  *  ♦ 

(/)  (i)  TJie  Secretary  shall  establish  a  program  {hereinafter  in 
this  subsection  referred  to  as  the  ^program'')  for  the  evaluation  of 
the  cost-effectiveness  of  review  of  particular  health  care  services  by 
Professional  Standards  Review  Organizations. 

{2)  In  order  to  demonstrate  the  cost-effectiveness  of  requiring  re- 
view of  particular  health  care  services  before  such  review  is  generally 
required^  the  program  shall  be  designed  in  a  manner  so  that  the  Secre- 
tary will  require  particular  Professional  Standards  Review  Organi- 
zations^ chosen  by  a  statistically  valid  method  that  will  permit  a  valid 
evaluation  of  the  cost-effectiveness  of  such  7'eview,  to  review  particular 
health  care  services. 

{3)  The  program  shall  provide  for  the  evaluation  of  cost-effective- 
ness of  the  review  of  particular  health  care  services  under  the  pro- 
gram^ particularly  in  comparison  with  areas  in  which  such  review 
was  not  required  or  performed. 

(4)  Based  upon  su^h  evaluation,  or  upon  an  evaluation  of  com- 
parable statistical  validity.,  and  a  finding  that  review  of  particular 
health  care  services  is  cost-effective  or  yields  other  significant  bene- 
fits, the  Secretary  shall  specify  such  particular  health  care  services 
which  Professional  Starxdards  Review  Organizations  {either  gen- 
erally or  under  such  conditions  and  circumstances  as  the  Secretary 
may  specify)  have  the  duty  and  function  of  reviewing  under  this 
fart. 
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(5)  For  purposes  of  this  subsection  the  term  ''particular  health 
care  services^  does  not  include  health  care  services  {other  than  ancil- 
lary^ ambulatory  care^  and  long-term  care  services)  provided  by  or 
in  hospitals. 

DUTIES  AND  FUNCTIONS  OF  PROFESSIONAL  STANDARDS  REVIEW 
ORGANIZATIONS 

Sec.  1155.  (a)  (1)  Notwithstanding  any  other  provision  of  law,  but 
consistent  with  the  provisions  of  this  part,  it  shall  be  the  duty  and 
function  of  each  Professional  Standards  Review  Organization  for 
any  area  to  assume,  [at  the  earliest  date  practicable]  to  the  extent 
and  at  the  time  specified  by  the  Secretary  under  section  115Ji,{f) ; 
responsibility  for  the  review  of  the  professional  activities  in  such 
area  of  physicians  and  other  health  care  practitioners  and  institu- 
tional and  noninstitutional  providers  of  health  care  services  in  the 
provision  of  health  care  services  (except  as  provided  in  paragraph 
(7) )  and  items  for  which  payment  may  be  made  (in  whole  or  in  part) 
under  this  Act  for  the  purpose  of  determining  whether — 

(A)  such  services  and  items  are  or  were  medically  necessary; 

(B)  the  quality  of  such  services  meets  professionally  recog- 
nized standards  of  health  care ;  and 

(C)  in  case  such  services  and  items  are  proposed  to  be  pro- 
vided in  a  hospital  or  other  health  care  facility  on  an  inpatient 
basis,  such  services  and  items  could,  consistent  with  the  provision 
of  appropriate  medical  care,  be  effectively  provided  on  an  out- 
patient basis  or  more  economically  in  an  inpatient  health  care 
facility  of  a  different  type. 

[(2)  Each  Professional  Standards  Review  Organization  shall  have 
the  authority  to  determine,  in  advance,  in  the  case  of — 

[(A)  any  elective  admission  to  a  hospital,  or  other  health  care 
facility,  or 

[(B)  any  other  health  care  service  which  will  consist  of 
extended  or  costly  courses  of  treatment, 

whether  such  service,  if  provided,  or  if  provided  by  a  particular  health 
care  practitioner  or  by  a  particular  hospital  or  other  health  care 
facility,  organization,  or  agency,  would  meet  the  criteria  specified  in 
clauses  (A)  and  (C)  of  paragraph  (1).] 

{2)  Each  Professional  Standards  Review  Organization  shall  have 
the  authority  to  determine^  in  advance^  in  the  case  of — 

{A)  any  elective  admission  to  a  hospital  or  other  health  care 

facility  {including  admissions  occurring  on  weekends)^  and 
{B)  any  routine  diagnostic  services  furnished  in  connection 

with  such  an  admission^ 
whether  such  service^  if  provided^  or  if  provided  by  a  particular  health 
care  practitioner  or  by  a  particular  hospital  or  other  health  oare 
facility^  organization^  or  agency^  would  meet  the  criteria  specified 
in  subparagraphs  {A)  and  {C)  of  paragraph  {!).  Each  such  Organi- 
zation may  be  directed  by  the  Secretary  to  exercise  such  authority 
where  the  Secretary  finds  {consistent  with  section  116Ji.{f) )  thut  such 
determinations  can  be  made  on  a  timely  basis  by  the  Organization  and 
a.ppropriate  procedures  will  be  applied  to  assure  prompt  notification 
of  such  determinations  to  providers^  physicians^  practitioners^  and 
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persons  on  whose  heJmlf  payment  may  he  made  under  this  Act  for 
services  and  items, 

******* 

(7)  (A)  Except  as  provided  in  subparagraph  (B),  a  Professional 
Standards  Keview  Organization  located  in  a  IState  has  the  function 
and  duty  to  assume  responsibility  for  the  review  under  paragraph  (1) 
of  p|rofessional  activities  in  intermediate  care  facilities  (as  deimed  in 
section  1905(c))  and  in  public  institutions  for  the  mentally  retarded 
(described  in  section  1905  (a)  (1)  only,  consistent  with  section  1154  (/)  •> 
if  (i)  the  Secretaiy  hnds,  on  tlie  basis  of  such  documentation  as  he 
may  require  from  tne  State,  that  the  single  State  agency  which  admin- 
isters or  supervises  the  administration  of  the  State  plan  approved 
under  title  XiX  for  that  State  is  not  performing  eliective  review  of 
the  quality  and  necessity  of  health  care  services  provided  in  such 
facilities  and  institutions,  or  (ii)  the  State  requests  such  organization 
to  assume  such  responsibility. 

(B)  A  Professional  Standards  Review  Organization  located  in 
a  State  has  the  function  and  duty  to  assume  responsibility  for  the 
review  under  paragraph  (1)  of  professional  activities  in  intermediate 
care  facilities  m  tne  btate  that  are  also  skilled  nursing  facilities  (as 
defined  in  section  1861  ( j ) ) ,  to  the  extent  {consistent  with  section  116Jf 
(/) )  that  the  Secretary  hnds  that  the  performance  of  such  function 
by  the  single  State  agency  (described  in  subparagraph  ( A) )  for  that 
Stat©  IS  melhcient. 

{8)  Ewch  Professional  Standards  Review  Organization  shall  consult 
{with  such  frequ^ency  and  in  such  manner  as  may  he  prescrihed  hy 
the  Secretary)  with  representatives  of  health  care  practitioners  {other 
than  physicians  descmhed  in  section  1861  {r){l))  and  of  institutional 
and  noninstitutional  providers  of  health  care  services^  in  relation  to 
the  Professional  Standards  Review  Organization'' s  responsihility  for 
the  review  under  paragraph  {1}  of  the  professional  activities  of  such 
practitioners  and  providers. 

(e)  (1)  Each  Professional  Standards  Review  Organization  shall 
utilize  the  services  of,  and  accept  the  findings  of,  the  review  com- 
mittees of  a  hospital  (including  any  skilled  nursing  facility,  as  defined 
in  section  1861  (j),  or  intermediate  care  facility,  as  defined  in  section 
1905(c),  which  is  also  a  part  of  such  hospital)  or  other  operating 
health  care  facility  or  organization  (other  than  such  a  skilled  nursing 
facility  or  intermediate  care  facility  which  is  not  a  part  of  a  hospital) 
located  in  the  area  served  by  such  organization,  but  only  when  and 
only  to  the  extent  and  only  for  such  time  that  such  committees  in  such 
hospital  or  other  operating  health  care  facility  or  organization  have 
demonstrated  to  the  satisfaction  of  such  organization  their  capacity 
[effectively  and  in  timely  fashion]  effectively^  efficiently^  and  in  timely 
fashion  to  review  activities  in  such  hospital  or  other  operating  health 
care  facility  or  organization  (including  the  medical  necessity  of  ad- 
missions, types  and  extent  of  services  ordered,  and  lengths  of  stay)  so 
as  to  aid  in  accomplishing  the  purposes  and  responsibilities  described 
in  subsection  (a)(1),  except  where  the  Secretary  disapproves,  for 
good  cause,  such  acceptance. 

(2)  The  Secretary  may  prescribe  regulations  to  carry  out  the  provi- 
sions of  this  subsection. 
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Lis)  W  Where  a  Professional  Standards  Keview  Organization 
(wiietiier  designated  on  a  conditional  oasis  or  otnerwise)  requests  re- 
view responsiuility  with  respect  to  services  turnislied  in  shared  health 
facilities,  the  K!jecreLary  must  give  priority  to  such  request,  with  the 
highest  priority  being  assigned  to  requests  from  organizations  located 
in  areas  with  substantial  numbers  ot  shared  health  facilities. 

[(2)  The  Secretary  shall  require  any  Professional  Standards  Ke- 
view Organization  which  is  capable  of  exercising  review  responsibility 
with  respect  to  ambulatory  care  services  to  perform  review  responsi- 
bility with  respect  to  such  services  on  and  after  a  date  not  earlier  than 
the  date  the  organization  is  designated  as  a  Professional  Standards 
Keview  Organization  (other  than  under  section  1154)  and  not  later 
than  two  years  after  the  date  the  organization  has  been  so  designated, 
but  any  such  designated  Professional  Standards  Keview  Organization 
may  be  approved  to  perform  such  review  responsibility  at  any  earlier 
time  if  such  organization  applies  for,  and  is  found  capable  of  exercis- 
ing, such  responsibility.] 

(h)  If  the  Secretary  has  designated  an  organization  {other  than 
under  section  118 It)  as  a  Professional  Standards  Review  Organization^ 
hut  that  organization  has  not  assumed  responsihility  for  the  review  of 
particular  activities  in  its  area  included  in  subsection  {a){l)^  the 
Secretary  may  designate  another  qualified  Professional  Standards 
Review  Organization  (in  reasonable  proximity  to  the  providers  and 
practitioners  whose  services  are  to  be  reviewed)  to  assume  the  respon- 
sibility for  the  review  of  some  or  all  of  those  particular  activities. 

STATEWIDE  PROFESSIONAL  STANDARDS  REVIEW  COUNCIL. ;  ADVISORY  GROUPS 

TO  SUCH  COUNCILS 

Sec.  1162.  (a)  *  *  * 

*  *  *  4t  *  *  * 

(e)  (1)  The  Statewide  Professional  Standards  Keview  Council  for 
any  State  £(or  in  a  State  which  does  not  have  such  Council  the  Pro- 
fessional Standards  Keview  Organizations  in  such  State  which  have 
agreements  with  the  Secretary)  ]  shall  be  advised  and  assisted  in  carry- 
ing out  its  functions  by  an  advisory  group  (of  not  less  than  seven  nor 
more  than  eleven  members)  which  shall  be  made  up  of  representatives 
{including  at  least  one  registered  professional  nurse  and  at  lea^t  one 
doctor  of  dental  surgery  or  of  dental  medicine)  of  health  care  practi- 
tioners (other  than  physicians)  and  hospitals  and  other  health  care 
facilities  which  provide  within  the  State  health  care  services  for  which 
payment  (in  whole  or  in  part)  may  be  made  under  any  program  estab- 
lished by  or  pursuant  to  this  Act. 

(2)  The  Secretary  shall  by  regulations  provide  the  manner  in  which 
members  of  such  advisory  group  shall  be  selected  by  the  Statewide 
Professional  Standards  Keview  Council  [(or  Professional  Standards 
Review  Organizations  in  States  without  such  Councils)  ]. 

******* 

NATIONAL  PROFESSIONAL  STANDARDS  REVIEW  COUNCIL 

Sec.  1163.  (a)  (1)  There  shall  be  established  a  National  Professional 
Standards  Keview  Council  (hereinafter  in  this  section  referred  to  as 
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the  "Council")  which  shall  consist  of  eleven  physicians,  one  doctor  of 
dental  surgery  or  of  dented  medicine^  one  registered  professional  nurse^ 
and  one  other  health  practitioner  {other  than  a  physician  as  defined 
in  section  1861  (r)  (1)),  not  otherwise  in  the  employ  of  the  United 
States,  appointed  by  the  Secretary  without  regard  to  the  provisions 
of  title  5,  United  States  Code,  governing  appointments  in  the  com- 
petitive service. 

(2)  Members  of  the  Council  shall  be  appointed  for  a  term  of  three 
3^ears,  execpt  that  the  Secretary  may  provide,  in  the  case  of  any  terms 
scheduled  to  expire  after  January  1,  1978,  for  such  shorter  terms  as 
will  ensure  that  (on  a  continuing  basis)  the  terms  of  no  more  than 
[four]  five  members  expire  in  any  year.  Members  of  the  Council  shall 
be  eligible  for  reappointment. 

(3)  The  Secretary  shall  from  time  to  time  designate  one  of  the 
physician  members  of  the  Council  to  serve  as  Chairman  thereof. 

(b)  [Members]  Physician  members  of  the  Council  shall  consist  of 
physicians  of  recognized  standing  and  distinction  in  the  appraisal  of 
medical  practice.  A  majority  of  such  members  shall  be  physicans  who 
have  been  recommended  by  the  Secretary  to  serve  on  the  Council  by 
national  organizations  recognized  by  the  Secretary  as  representing 
practicing  physicians.  The  membership  of  the  Council  shall  include 
physicians  who  have  been  recommended  for  membership  on  the  Coun- 
cil by  consumer  groups  and  other  health  care  interests. 

MEDICAL  OFFICERS  IN  AMERICAN  SAMOA,  THE  NORTHERN  MARIANA  ISLANDS, 
AND  THE  TRUST  TERRITORY  OF  THE  PACIFIC  ISLANDS  TO  BE  INCLUDED  IN 
THE  PROFESSIONAL  STANDARDS  REVIEW  PROGRAM 

Sec  1173.  For  purposes  of  applying  this  part  [(except  sections 
1155(c)  and  1163)]  {except  section  1156{c))  to  American  Samoa,  the 
Northern  Mariana  Islands,  and  the  Trust  Territory  of  the  Pacific 
Islands,  individuals  licensed  to  practice  medicine  in  those  places  shall 
be  considered  to  be  physicians  and  doctors  of  medicine. 

*  ****** 

TITLE  XVIII— HEALTH  INSURANCE  FOR  THE  AGED 

AND  DISABLED 

Part  A — Hospital  Insurance  Benefits  for  the  Aged  and  Disabled 
Description  of  Program 

Conditions  of  and  Limitations  on  Payment  for  Services 
requirement  of  requests  and  certifications 


Sec.  1814.  (a)  *  *  * 
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AMOUNT  PAID  TO  PROVIDERS 

(b)  (1)  The  amount  paid  to  any  provider  of  services  with  respect 
to  services  for  which  payment  may  be  made  under  this  part  shall, 
subject  to  the  provisions  of  section  1813,  be — 

(1)  except  as  provided  in  paragraph  {S)^  the  lesser  of  (A)  the 
reasonable  cost  of  such  services,  as  determined  under  section  1861 
(v)  and  as  further  limited  by  section  1881(b)(2)(B),  or  (B) 
the  customary  charges  with  respect  to  such  services ;  or 

(2)  if  such  services  are  furnished  by  a  public  provider  of 
services  free  of  charge  or  at  nominal  charges  to  the  public,  the 
amount  determined  on  the  basis  of  those  items  (specified  in  regu- 
lations prescribed  by  the  Secretary)  included  in  the  determination 
of  such  reasonable  cost  which  the  Secretary  finds  will  provide 
fair  compensation  to  such  provider  for  such  servicesl.l/  or 

(S)  if  some  or  all  of  the  hospitals  in  a  State  have  teen  reim- 
bursed for  services  (for  which  pa.yment  may  he  made  under  this 
part)  pursuant  to  a  reimhursermnt  system  approved  as  a  demon- 
stration project  under  section  of  the  Social  Security 
Amendments  of  1967  or  section  222 {a)  of  the  Social  Security 
Amendments  of  1972,  if  the  rate  of  increase  in  such  hospitals  in 
their  costs  per  hospital  inpatient  admission  of  individuals  entitled 
to  benefits  under  this  part  over  the  duration  of  such  project  was 
equal  to  or  less  than  such  rate  of  increase  for  admission  of  sux)h  in- 
dividuals with  respect  to  all  hospitals  in  the  United  States  during 
such  period^  and  if  either  the  State  has  legislative  authority  to 
operate  such  syHem  and  the  State  elects  to  have  reimbursement 
to  such  hospitals  made  in  accordance  with  this  paragraph  or  the 
system  is  operated  through  a  voluntary  agreement  of  hospitals 
and  such  hospitals  elect  to  have  reimbursement  to  those  hospitals 
made  in  accordance  with  this  paragraph^  then  such  hospitals  shall 
continue  to  be  reimbursed  under  such  system  until  the  Secretary 
determines  that — 

{A)  a  third-party  payor  reimburses  such  a  hospital  on  a 
basis  other  than  under  such  system^  or 

(B)  the  rate  of  increase  for  the  previous  three-year  period 
in  such  hospitals  in  costs  per  hospital  inpatient  admission  of 
individu/ils  entitled  to  benefits  under  this  part  is  greater 
than  such  rate  of  increase  for  admissions  of  such  individuals 
with  respect  to  all  hospitals  in  the  United  States  for  su/)h 
period. 

•  *  «  «  «  «  • 

Part  B — Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 

«  •  «  «  •  •  # 

scope  of  benefits 

Sec.  1832.  (a)  The  benefits  to  an  individual  by  the  insurance  pro- 
gram established  by  this  part  shall  consist  of — 

^-^^    *  ifi 
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(2)  entitlement  to  have  payment  made  on  his  behalf  (subject 
to  the  provisions  of  this  part)  for — 

(A)  home  health  services  for  up  to  100  visits  during  a  cal- 
endar year ; 

(B)  medical  and  other  health  services  furnished  by  a  pro- 
vider of  services  or  by  others  under  arrangements  with  them 
made  by  a  provider  of  services,  excluding — 

(i)  physician  services  except  where  furnished  by — 

(I)  a  resident  or  intern  of  a  hospital,  or 

(II)  a  physician  to  a  patient  in  a  hospital  which 
has  a  teaching  program  approved  as  specified  in 
paragraph  (6)  of  section  1861(b)  (including  serv- 
ices in  conjunction  with  the  teaching  programs  of 
such  hospital  whether  or  not  such  patient  is  an  in- 
patient of  such  hospital)  [,  unless  either  clause  (A) 
or  (B)  of  paragraph  (7)  of  such  section  is  metjj 
where  the  conditions  specified  in  paragraph  (7)  of 
such  section  are  met^  and 

(ii)  services  for  which  payment  may  be  made  pur- 
suant to  section  1835(b)  (2)  ;  and 

(C)  outpatient  physical  therapy  services,  other  than  serv- 
ices to  which  the  next  to  last  sentence  of  section  1861  (p) 
applies ;  and 

*  4:  *  *  :|e  He  * 


PAYMENT  OF  BENEFITS 


Sec.  1833.  (a)  Except  as  provided  in  section  1876,  and  subject  to 
the  succeeding  provisions  of  this  section,  there  shall  be  paid  from  the 
Federal  Supplementary  Medical  Insurance  Trust  Fund,  in  the  case  of 
each  individual  who  is  covered  under  the  insurance  program  estab- 
lished by  this  part  and  incurs  expenses  for  services  with  respect  to 
which  benefits  are  paya;ble  under  this  part,  amounts  equal  to — 

(1)  in  the  case  of  services  described  in  section  1932(a)  (1)  — 
80  percent  of  the  reasonable  charges  for  the  services ;  except  that 
(A)  an  organization  which  provides  medical  and  other  health 
services  (or  arranges  for  their  availabilitv)  on  a  prepayment 
basis  may  elect  to  be  paid  80  percent  of  the  reasonable  cost  of 
services  for  which  payment  may  be  made  under  this  part  on 
behalf  of  individuals  enrolled  in  such  organization  in  lieu  of  80 
percent  of  the  reasonable  charges  for  such  services  if  the  orga- 
nization undertakes  to  charge  such  individuals  no  more  than  20 
percent  of  such  reasonable  cost  plus  any  amounts  payable  by  them 
as  a  result  of  subsection  (b),  (B)  with  respect  to  expenses  in- 
curred for  radiological  or  pathological  services  for  which  pay- 
ment may  'be  made  under  this  part,  furnished  to  an  inpatient  of 
a  hospital  by  a  physician  in  the  field  of  radiology  or  pathology, 
the  amounts  paid  shall  be  equal  to  100  percent  of  the  reasonable 
charges  for  such  services,  (C)  with  respect  to  expenses  incurred 
for  those  physicians'  services  for  which  payment  may  be  made  un- 
der this  part  that  are  described  in  section  1862  (a)  (4) ,  the  amounts 
paid  shall  be  subject  to  such  limitations  as  may  be  prescribed  by 
regulations,  (D)  with  respect  to  diagnostic  tests  performed  in  a 
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laboratory  for  which  payment  is  made  under  this  part  to  the 
laboratory,  the  amounts  paid  shall  be  equal  to  100  percent  of  the 
negotiated  rate  for  such  tests  (as  determined  pursuant  to  subsec- 
tion (g)  of  this  section),  [and]  (E)  with  respect  to  services  fur- 
nished to  individuals  who  have  been  determined  to  have  end  stage 
renal  disease,  the  amounts  paid  shall  be  determined  subject  to  the 
provisions  of  section  1881,  and  (F)  with  respect  to  a  second  or 
third  opinion  as  to  necessity  and  appropriateness  of  specified  elec- 
tive surgical  procedures  in  the  case  of  a  demonstration  project 
described  in  section  1129  (/)  (7)  (J.),  the  amounts  paid  shall  he 
equal  to  100  percent  of  the  reasonable  charge  for  such  opinion^ 
and 

*  *  *  *  9fC  *  4< 

(b)  Before  applying  subsection  (a)  with  respect  to  expenses  in- 
curred by  an  individual  during  any  calendar  year,  the  total  amount 
of  the  expenses  incurred  by  such  individual  during  such  year  (which 
would,  except  for  this  subsection,  constitute  incurred  expenses  from 
which  benefits  payable  under  subsection  (a)  are  determinable)  shall 
be  reduced  by  a  deductible  of  $60;  except  that  (1)  the  amount  of  the 
deductible  for  such  calendar  year  as  so  determined  shall  first  be  re- 
duced by  the  amount  of  any  expenses  incurred  by  such  individual  in 
the  last  three  months  of  the  preceding  calendar  year  and  applied 
toward  such  individual's  deductible  under  this  section  for  such  pre- 
ceding year,  [and]  (2)  such  total  amount  shall  not  include  expenses 
incurred  for  radiological  or  pathological  services  furnished  to  such 
individual  as  an  inpatient  of  a  hospital  by  a  physician  in  the  field  of 
radiology  or  pathology,  and  (3)  such  total  amount  shall  not  include 
expenses  incurred  for  a  second  or  third  opinion  described  in  subsec- 
tion (a)  (1)  (F)  for  an  elective  surgical  procedure.  The  total  amount 
of  the  expenses  incurred  by  an  individual  as  determined  under  the 
preceding  sentence  shall,  after  the  reduction  specified  in  such  sentence, 
be  further  reduced  by  an  amount  equal  to  the  expenses  incurred  for  the 
first  three  pints  of  whole  blood  (or  equivalent  quantities  of  packed 
red  blood  cells,  as  defined  under  regulations)  furnished  to  the  indi- 
vidual during  the  calendar  year,  except  that  such  deductible  for  such 
blood  shall  in  accordance  with  regulations  be  appropriately  reduced 
to  the  extent  that  there  has  been  a  replacement  of  such  blood  (or  equiv- 
alent quantities  of  packed  red  blood  cells,  as  so  defined)  ;  and  for  such 
purposes  blood  (or  equivalent  quantities  of  packed  red  blood  cells,  as 
so  defined)  furnished  such  individual  shall  be  deemed  replaced  when 
the  institution  or  other  person  furnishing  such  blood  (or  such  equiva- 
lent quantities  of  packed  red  blood  cells,  as  so  defined)  is  given  one 
pint  of  blood  for  each  pint  of  blood  (or  equivalent  quantities  of  packed 
red  blood  cells,  as  so  defined)  furnished  such  individual  with  respect 
to  which  a  deduction  is  made  under  this  sentence. 

*  *  «  «  *  *  * 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 

Sec.  1842.  (a)  *  *  * 

(b)  (1)  Contracts  with  carriers  under  subsection  (a)  may  be  entered 
into  without  regard  to  section  3709  of  the  Revised  Statutes  or  any 
other  provision  of  law  requiring  competitive  bidding. 
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(2)  No  such  contract  shall  be  entered  into  with  any  carrier  unless 
the  Secretary  finds  that  such  carrier  will  perform  its  ^obligations 
under  the  contract  efficiently  and  etfectively  and  will  meet  such  re- 
quirements as  to  financial  responsibility,  legal  authority,  and'  other 
matters  as  he  finds  pertinent. 

(3)  Each  such  contract  shall  provide  that  the  carrier — 

(A)  will  take  such  action  as  may  be  necessary  to  assure  that, 
where  payment  under  this  part  for  a  service  is  on  a  cost  basis,  the 
cost  is  reasonable  cost  (as  determined  under  section  1861  (v) )  ; 

(B)  will  take  such  action  as  may  be  necessary  to  assure  that, 
where  payment  under  this  part  for  a  service  is  on  a  charge  basis, 
such  charge  will  be  reasonable  and  not  higher  than  the  charge 
applicable,  for  a  comparable  service  and  under  comparable  cir- 
cumstances, to  the  policyholders  and  subscribers  of  the  carrier, 
and  such  payment  will  (except  as  otherwise  provided  in  para- 
graph {6)  of  this  subsection  or  in  section  1870(f))  be  made — 

(i)  *  *  * 

•  *  «  •  *  «  « 

(5)  No  payment  under  this  part  for  a  service  provided  to  any  indi- 
vidual shall  (except  as  provided  in  section  1870)  be  made  to  anyone 
other  than  such  individual  or  ( pursuant  to  an  assignment  described  in 
subparagraph  (B)  (ii)  of  paragraph  (3) )  the  physician  or  other  per- 
son who  provided  the  service,  except  that  payment  may  be  made  (A) 
to  the  employer  of  such  physician  or  other  person  if  such  physician  or 
other  person  is  required  as  a  condition  of  his  employment  to  turn  over 
his  fee  for  such  service  to  his  employer,  or  (B)  (where  the  service  was 
provided  in  a  hospital,  clinic,  or  other  facility)  to  the  facility  in  which 
the  service  was  provided  if  there  is  a  contractual  arrangement  between 
such  physician  or  other  person  and  such  facility  under  which  such 
facility  submits  the  bill  for  such  service.  No  payment  which  imder 
the  preceding  sentence  may  be  made  directly  to  the  physician  or  other 
person  providing  the  service  involved  (pursuant  to  an  assignment 
described  in  subparagraph  (B)  (ii)  of  paragraph  (3) )  shall  be  made 
to  anyone  else  under  a  reassignment  or  power  of  attorney  (except  to 
an  employer  or  facility  as  described  in  clause  (A)  or  (B)  of  such 
sentence) ;  but  nothing  in  this  subsection  shall  be  construed  (i)  to 
prevent  the  makiner  of  such  a  payment  in  accordance  with  an  assign- 
ment from  the  individual  to  whom  the  service  was  provided  or  a 
reassignment  from  the  physician  or  other  person  providing  such  serv- 
ice if  such  assignment  or  reassignment  is  made  to  a  governmental 
agency  or  entity  or  is  established  by  or  pursuant  to  the  order  of  a 
court  of  competent  jurisdiction,  or  (ii)  to  preclude  an  agent  of  the 
physician  or  other  person  providing  the  service  from  receiving  any 
such  payment  if  (but  only  if)  such  agent  does  so  pursuant  to  an 
agency  agreement  under  which  the  compensation  to  be  paid  to  the 
ag^ent  for  his  services  for  or  in  connection  with  the  billing  or  collec- 
tion of  payments  due  such  physician  or  other  person  under  this  title 
is  unrelated  (directly  or  indirectly)  to  the  amount  of  such  payments 
or  the  billings  therefor,  and  is  not  dependent  upon  the  actual  collection 
of  any  such  paymont. 
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{6)  No  such  contract  shall  provide  for  payment  for  a  second  or  third 
opinion  described  in  section  1833(a)  (1)  (F)  on  a  basis  other  than  that 
described  in  clause  (ii)  of  paragraph  {3)  (B). 

*  *  iti  *  *  *  * 

(h)  If  a  physician'' s  bill  or  request  for  payment  for  a  physician's 
services  includes  a  charge  to  a  patient  for  a  laboratory  test  for  which 
payment  may  be  made  under  this  part^  the  amount  payable  with 
respect  to  the  test  shall  be  determined  as  follows: 

(1)  If  the  bill  or  request  for  payment  indicates  that  the  physi- 
cian who  submitted  the  bill  or  for  whose  services  the  request  for 
payment  was  made  personally  performed  or  supervised  the  per- 
formance of  the  test  or  that  another  physician  with  whom  the 
physician  shares  his  practice  personally  performed  or  supervised 
the  test^  the  payment  shall  be  the  reasonable  charge  for  the  test 
{less  the  applicable  deductible  and  coinsurance  amounts). 

(2)  If  the  bill  or  request  for  payment  indicates  that  the  test  was 
performed  by  a  laboratory,  identifies  the  laboratory,  and  indicates 
the  amount  the  laboratory  charged  the  physician  who  submitted 
the  bill  or  for  whose  services  the  request  for  payment  was  made, 
payment  for  the  test  shall  be  the  lower  of — 

{A)  the  lab  oratory'' s  reasonable  charge  to  individuals  en- 
rolled under  this  part  for  the  test,  or 
r  {B)  the  amount  the  laboratory  charged  the  physician  for 

the  test, 

plus  a  nominal  fee  {where  the  physician  bills  for  such  a  service) 
to  cover  the  physician'' s  costs  in  collecting  and  handling  the  sample 
on  which  the  test  was  performed  {less  the  applicable  deductible 
and  coinsurance  amounts), 

{3)  If  the  bill  or  request  for  payment  {A)  does  not  indicate 
who  performed  the  test,  or  {B)  indicates  that  the  test  was  per- 
formed by  a  laboratory  but  does  not  identify  the  laboratory  or 
include  the  amount  charged  by  the  laboratory,  payment  shall  be 
the  lowest  charged  at  which  the  carrier  estimates  the  test  could 
have  been  secured  by  a  physician  from  a  laboratory  serving  the 
locality  {less  the  applicable  deductible  and  coinsurance  amounts), 
m  *  *  *  «  «  * 

Part  C — Miscellaneous  Provisions 

definition  of  service,  institutions,  etc. 

Sec.  1861.  For  purposes  of  this  title — 

Spell  of  Illness 

(a)  *  *  * 

Inpatient  Hospital  Services 

(b)  The  term  "inpatient  hospital  services"  means  the  following 
items  and  services  furnished  to  an  inpatient  of  a  hospital  and  (except 
as  provided  in  paragraph  (3) )  by  the  hospital — 

(1)  *** 

*  *  :|c  :i!  $t  m  * 

[(7)  a  physician  where  the  hospital  has  a  teaching  program 
approved  as  specified  in  paragraph  (6),  unless  (A)  such  inpatient 
is  a  private  patient  (as  defined  in  regulations),  or  (B)  the  hos- 
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pital  establishes  that  during  the  two-year  period  ending  Decem- 
ber 31,  1967,  and  each  year  thereafter  all  inpatients  have  been 
regularly  billed  by  the  hospital  for  services  rendered  by  physi- 
cians and  reasonable  efforts  have  been  made  to  collect  in  full 
from  all  patients  and  payment  of  reasonable  charges  (including 
applicable  deductibles  and  coinsurance)  has  been  regularly  col- 
lected in  full  or  insubstantial  part  from  at  least  50  percent  of  all 
inpatients.] 

(7)  a  physician  where  the  hospital  has  a  teaching  program  ap- 
proved as  specific  in  paragraph  ((?),  if  {A)  the  hospital  elects 
to  receive  any  payment  due  under  this  title  for  reasonahle  costs 
of  such  services^  and  (B)  all  physicians  in  such  hospital  agree  not 
to  hill  charges  for  professional  services  rendered  in  such  hospital 
to  individuals  covered  under  the  insurance  program  established 
hy  this  title. 

Skilled  Nursing  Facility 

(j)  The  term  "skilled  nursing  facility"  means  (except  for  purposes 
of  subsection  (a)  (2) )  an  institution  (or  a  distinct  part  of  an  institu- 
tion) which  has  in  effect  a  transfer  agreement  (meeting  the  require- 
ments of  subsection  ( 1 ) )  with  one  or  more  hospitals  having  agreements 

in  effect  under  section  1866  and  which — 
^-j^j  *  %  * 

*  *  *  Uti  *  *  41 

(13)  meets  such  provisions  of  [the  Life  Safety  Code  of  the 
National  Fire  Protection  Association  (23rd  edition,  1973)  as  are 
applicable  to  nursing  homes;  except  that  the  Secretary  may 
waive,  for  such  periods  as  he  deems  appropriate,  specific  provi- 
sions of  such  Code  which  if  rigidly  applied  would  result  in 
unreasonable  hardship  upon  a  nursing  home,  but  only  if  such 
waiver  will  not  adversely  affect  the  health  and  safety  of  the 
patients]  such  edition  (as  specified  hy  the  Secretary  in  regula- 
tions) ^  of  the  Life  Safety  Code  of  the  National  Fire  Protection 
Association  as  are  applicahle  to  nursing  homes;  except  that  the 
provisions  of  such  Code  shall  not  apply  in  any  State  if  the  Secre- 
tary finds  that  in  such  State  there  is  in  effect  a  fire  and  safety 
code,  imposed  by  State  law,  which  adequately  protects  patients  in 
nursing  facilities ; 

*****  41  ♦ 

Physicians'  Services 

(q)  The  term  "physicians'  services"  means  professional  services 
performed  by  physicians,  including  surgery,  consultation  {including 
consultation  as  to  the  necessity  and  appropriateness  of  elective  surgical 
procedures),  and  home,  office,  and  institutional  calls  (but  not  includ- 
mg  services  described  in  subsection  (b)(6)). 

*  ♦  *  *  *  «  « 

Medical  and  Other  Health  Services 

(s)  The  term  "medical  and  other  health  services"  means  any  of  the 
following  items  or  services : 

(1)  physicians'  services: 

(2)  (A)  *  *  * 
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( E )  rural  health  clinic  services ;  [and] 

(F)  home  dialysis  supplies  and  equipment,  self -care  home 
dialysis  support  services,  and  institutional  dialysis  services  and 
supplies,  md 

{G)  services  furnished  pursuant  to  a  contract  under  section 
1876  to  a  member  of  a  health  maintenance  organization  hy  a  nurse 
practitioner  and  such  services  and  supplies  furnished  as  an  inci- 
dent to  his  service  to  such  a  member  as  would  otherwise  he  covered 
under  this  part  if  furnished  by  a  physician  or  as  an  incident  to 
a  physician's  service ; 

♦  «  *  *  ♦  ♦  ♦ 

Reasonable  Cost 

(v)(l)  (A)  •  *  • 

«  «  *  «  «  l»  # 

{G^  Where  a  hospital  furnishes  inpatient  services  that  would  other- 
wise constitute  post-hospital  extended  care  services  if  furnished  hy  a 
skilled  nursing  facility  on  the  basis  of  a  determination  made  hy  a 
Professional  Standards  Review  Organization  (or^  in  the  absence  of 
such  a  qualified  organization,  by  such  organization  or  agency  with 
review  responsibility  as  is  otherwise  provided  for  under  this  title) 
that  (i)  post-hospital  extended  care  services  are  medically  necessary; 
and  {ii)  that  such  services  are  not  othenvise  available  {as  determined 
in  accordance  with  criteria  estahlished  by  the  Secretary)  at  the  time 
the  determination  is  made  that  post-hospital  extended  care  services 
rather  than  inpatient  hospital  services  are  medically  necessary  {and 
for  such  period  as  the  circumstances  described  in  clauses  (i)  and  {ii) 
continue  to  apply) ;  and  where  the  Secretary  finds  that  (/)  sv>ch  hos- 
pital has  had,  during  the  immediately  preceding  calendar  year^  an 
average  daily  occupancy  rate  of  less  than  80  percent,  and  {II)  could 
be  granted  a  certificate  of  need  for  the  provision  of  long-term  care  serv- 
ices from  the  designated  State  health  planning  and  development 
agency  for  the  State  in  which  the  hospital  is  located,  the  reasonable 
cost  of  such  services  for  such  hospital  shall  be  computed  as  provided 
for  in  section  1882(a).  Where  payment  is  made  in  accordance  with  the 
preceding  sentence,  the  individual  who  is  furnished  such  services  will 
be  deemed  to  have  received  post-hospital  extended,  care  ser^)ices  in  liJce 
manner  and  to  the  same  extent  as  if  the  services  furnished  to  him  had 
been  post-hospital  extended  care  services  furnished  by  a  skilled  nurs- 
ing facility  under  an  agreement  under  section  1866. 

*  «  «  *  «  «  « 

Rural  Health  Clinic  Services 

(aa)(l)  *  *  * 

(2)  The  term  "rural  health  clinic"  means  a  facility  which — 

(A)  is  primarily  engaofed  in  furnishing  to  outpatients  services 
described  in  subparaofraphs  (A)  and  (B)  of  paragraph  (1)  ; 

(B)  in  the  case  of  a  facility  which  is  not  a  physician-directed 
clinic,  has  an  arrangement  (consistent  with  the  provisions  of  State 
and  local  law  relative  to  the  practice,  performance,  and  delivery  of 
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health  services)  with  one  or  more  physicians  (as  defined  in  sub- 
section (r)  (1)  under  which  provision  is  made  for  the  periodic 
review  by  such  physicians  of  covered  services  furnished  by  phy- 
sician assistants  and  nurse  practitioners,  the  supervision  and 
guidance  by  such  physicians  or  physician  assistants  and  nurse 
practitionei*s,  the  preparation  by  such  physicians  of  such  medical 
orders  for  care  and  treatment  of  clinic  patients  as  may  be  neces- 
sary, and  the  availability  of  such  physicians  for  such  referral  of 
and  consultation  for  patients  as  is  necessary  and  for  advice  and 
assistance  in  the  management  of  medical  emergencies ;  and,  in  the 
case  of  a  physician-directed  clinic,  has  one  or  more  of  its  stalf 
physicians  perform  the  activities  accomplished  through  such  an 
arrangement ; 

(C)  maintains  clinical  records  on  all  patients; 

(D)  has  arrangements  with  one  or  more  hospitals,  having 
agreements  in  effect  under  section  1866,  for  the  referral  and  ad- 
mission of  patients  requiring  inpatient  services  or  such  diagnostic 
or  other  specialized  services  as  are  not  available  at  the  clinic ; 

(E)  has  written  policies,  which  are  developed  with  the  advice 
of  (and  with  provision  for  review  of  such  policies  from  time  to 
time  by)  a  group  of  professional  personnel,  including  one  or  more 
physicians  and  one  or  more  physician  assistants  or  nurse  practi- 
tioners, to  govern  those  services  described  in  paragraph  (1)  which 
it  furnishes ; 

(F)  has  a  physician,  physician  assistant,  or  nurse  practitioner 
responsible  for  the  execution  of  policies  described  m  subpara- 
graph (E)  and  relating  to  the  provision  of  the  clinic's  services; 

(G)  directly  provides  routine  diagnostic  services,  including 
clinical  laboratory  services,  as  prescribed  in  regulations  by  the 
Secretary,  and  has  prompt  access  to  additional  diagnostic  services 
from  facilities  meeting  requirements  under  this  title ; 

(H)  in  compliance  with  State  and  Federal  law,  has  available 
for  administering  to  patients  of  the  clinic  at  least  such  drugs  and 
biologicals  as  are  determined  by  the  Secretary  to  be  necessary  for 
the  treatment  of  emergency  cases  (as  defined  in  regulations)  and 
has  appropriate  procedures  or  arrangements  for  storing,  admin- 
istering, and  dispensing  any  drugs  and  biologicals; 

(I)  has  appropriate  procedures  for  review  of  utilization  of 
clinic  services  to  the  extent  that  the  Secretary  determines  to  be 

i  necessary  and  feasible ;  and 

I  (J)  meets  such  other  requirements  as  the  Secretary  may  find 

necessary  in  the  interest  of  the  health  and  safety  of  the  individ- 

'  uals  who  are  furnished  services  by  the  clinic. 

For  the  purposes  of  this  title,  such  term  includes  only  a  facility 
which  (i)  is  located  in  an  area  that  is  not  an  urbanized  area  (as  defined 
by  the  Bureau  of  the  Census)  and  that  is  designated  by  the  Secretary 

1     either  (I)  as  an  area  with  a  shortage  of  personal  health  services  under 

I  section  1302(7)  of  the  Public  Health  Service  Act  or  (II)  as  a  health 
manpower  shortage  area  described  in  section  332(a)(1)(A)  of  that 
Act  because  of  its  shortage  of  primary  medical  care  manpower,  (ii) 
has  filed  an  agreement  with  the  Secretary  by  which  it  agrees  not  to 

I    charge  any  individual  or  other  person  for  items  or  services  for  which 
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such  individual  is  entitled  to  have  payment  made  under  this  title, 
except  for  the  amount  of  any  deductible  or  coinsurance  amount 
imposed  with  respect  to  such  items  or  services  (not  in  excess  of  the 
amount  customarily  charged  for  such  items  and  services  by  such 
clinic),  pursuant  to  subsections  (a)  and  (b)  of  section  1833,  (iii) 
employs  a  physician  assistance  or  nurse  practitioner,  and  (iv)  is  not  a 
rehabilitation  agency  or  a  facility  which  is  primarily  for  the  care  and 
treatment  of  mental  diseases.  A  facility  that  is  in  operation  and  quali- 
fies as  a  rural  health  clinic  under  this  title  or  title  XIX  and  that  sub- 
sequently fails  to  satisfy  the  requirement  of  clause  (i)  shall  be 
considered,  for  purposes  of  this  title  and  title  XIX,  as  still  satisfying 
the  requirement  of  such  clause. 

Physician  Assistant  and  Nurse  Practitioner 

[(3)1  (hh)  The  term  "physician  assistant"  and  the  term  "nurse 
practitioner"  meanf,  for  the  purposes  of  paragraphs  (1)  and  (2).]  a 
physician  assistant  or  nurse  practitioner  who  performs  such  services  as 
such  individual  is  legally  authorized  to  perform  (in  the  State  in  which 
the  individual  performs  such  services)  in  accordance  with  State  law 
(or  the  State  regulatory  mechanism  provided  by  State  law),  and  who 
meets  such  training,  education,  and  experience  requirements  (or  any 
combination  thereof)  as  the  Secretary  may  prescribe  in  regulations. 
4:  *  *  *  *  ♦  4; 

EXCLUSIONS  FROM  COVERAGE 

Sec.  1862.  (a)  *  *  * 

9N  *  «  *  *  ♦  * 

[(e)(1)  Whenever  the  Secretary  determines  that  a  physician  or 
other  individual  practitioner  has  been  convicted  (on  or  after  the  date 
of  the  enactment  of  this  subsection,  or  within  such  period  prior  to  that 
date  as  the  Secretary  shall  specify  in  regulations)  of  a  criminal  offense 
related  to  such  physician's  or  practitioner's  involvement  in  the  pro- 
grams under  this  title  or  the  program  under  title  XIX,  the  Secretary 
shall  suspend  such  pyhsician  or  practitioner  from  participation  in  the 
program  under  this  title  for  such  period  as  he  may  deem  appropriate ; 
and  no  payment  may  be  made  under  this  title  with  respect  to  any  item 
or  service  furnished  by  such  physician  or  practitioner  during  the 
period  of  such  suspension.  The  provisions  of  paragraphs  (2)  and  (3) 
of  subsection  (d)  shall  apply  with  respect  to  determinations  made  by 
the  Secretary  under  this  subsection. 

[(2)  In  any  case  where  the  Secretary  under  paragraph  (1)  suspends 
any  physician  or  other  individual  practitioner  from  participation  in 
the  prog^ram  under  this  title,  he  shall — 

[(A)  promptly  notify  each  single  State  agency  which  admin- 
isters or  supervises  the  administration  of  a  State  plan  approved 
under  title  XIX  of  the  fact,  circumstances,  and  period  of  such 
suspension;  and 

[(B)  promptly  notify  the  appropriate  State  or  local  agency 
or  authority  having  responsibility  for  the  licensing  or  certification 
of  such  physician  or  practitioner  of  the  fact  and  circumstances  of 
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such  suspension,  request  that  appropriate  investigations  be  made 
and  sanctions  invoked  in  accordance  with  applicable  State  law 
and  policy,  and  request  that  such  State  or  local  agency  or  author- 
ity keep  the  Secretary  and  the  Inspector  General  of  the  Depart- 
ment of  Health,  Education,  and  Welfare  fully  and  currently 
informed  w^th  respect  to  any  actions  taken  in  response  to  such 
request.] 

(e)  No  payment  may  he  made  under  this  title  with  respect  to  any 
item  or  service  furnished  hy  a  physician  or  other  individual  during 
the  period  when  he  is  barred  pursuant  to  section  1127  from  participat- 
ing in  the  program  under  this  title. 

******* 

USE  OF  STATE  AGENCIES  TO  DETERMINE  CX)MPLIANCE  BY  PROVIDERS  OF 
SERVICES  WITH  CONDITIONS  OF  PARTICIPATION 

Sec.  1864.  (a)  The  Secretary  shall  make  an  agreement  with  any 
State  which  is  able  and  willing  to  do  so  under  which  the  services  of 
the  State  health  agency  or  other  appropriate  State  agency  (or  the  ap- 
propriate local  agencies)  will  be  utilized  by  him  for  the  purpose  of 
determining  whether  an  institution  therein  is  a  hospital  or  skilled 
nursing  facility,  or  whether  an  agency  therein  is  a  home  health  agency, 
or  whether  a  facility  therein  is  a  rural  health  clinic  as  defined  in  sec- 
tion 1861  (aa)  (2),  or  whether  a  laboratory  meets  the  requirements  of 
paragraphs  (10)  and  (11)  of  section  1861  (s),  or  whether  a  clinic,  re- 
habilitation agency  or  public  health  agency  meets  the  requirements  of 
subparagraph  (A)  or  (B),  as  the  case  may  be,  of  section  1861  (p)  (4). 
To  the  extent  that  the  Secretary  finds  it  appropriate,  an  institution 
or  agency  which  such  a  State  (or  local)  agency  certifies  is  a  hospital, 
skilled  nursing  facility,  rural  health  clinic,  or  home  health  agency  (as 
those  terms  are  defined  in  section  1861)  may  be  treated  as  such  by  the 
Secretary.  [Any  State  agency  which  has  such  an  agreement  may  (sub- 
ject to  approval  of  the  Secretary)  furnish  to  a  skilled  nursing  facility 
after  proper  request  by  such  facility,  such  specialized  consultative 
services  (which  such  agency  is  able  and  willing  to  furnish  in  a  manner 
satisfactory  to  the  Secretary)  as  such  facility  may  need  to  meet  one  or 
more  of  the  conditions  specified  in  section  1861(j).  Any  such  services 
furnished  by  a  State  agency  shall  be  deemed  to  have  been  furnished 
pursuant  to  such  agreement.]  Within  90  days  following  the  completion 
of  each  survey  of  any  health  care  facility,  rural  health  clinic,  labora- 
tory, clinic,  agency,  or  organization  by  the  appropriate  State  or  local 
agency  described  in  the  first  sentence  of  this  subsection,  the  Secretary 
shall  make  public  in  readily  available  form  and  place  the  pertinent 
findings  of  each  such  survey  relating  the  compliance  of  each  such 
health  care  facility,  rural  health  clinic,  laboratory,  clinic,  agency,  or 
organization  with  (1)  the  statutory  conditions  of  participation  im- 
posed under  this  title  and  (2)  the  major  additional  conditions  which 
the  Secretary  finds  necessary  in  the  interest  of  health  and  safety  of 
individuals  who  are  furnished  care  or  services  by  any  such  health  care 
facility,  rural  health  clinic,  laboratory,  clinic,  agency,  or  organization. 
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AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  (a)  *  *  * 

m  rtt  4t  *  *  *  * 

if)  (1)  Where  the  Secretary  determines  that  a  shilled  nursing  facil- 
ity which  has  fled  an  agreement  pursuant  to  subsection  (a)  (l)  or 
which  has  teen  certified  for  participation  in  a  plan^  approved  umder 
title  XIX  no  longer  suhstantially  meets  the  provisions  of  section 
7861  (j)^  and  further  determines  that  the  facility'' s  deflcieneies — 

(A)  immediately  jeopardize  the  health  and  safety  of  its  pa- 
tients^ the  Secretary  shall  provide  for  the  termination  of  the 
agreeTYhent  or  of  the  certification  of  the  facility  and  shall  provide^ 
or 

{B)  do  not  immediately  jeopardize  the  health  and  safety  of  its 
patients,  the  Secretary  may^  in  lieu  of  terminating  the  agreement 
or  certification  of  the  facility^  provide 
that  no  payment  shall  he  made  under  this  title  {and  order  a  State 
agency  established  or  designated  pursuant  to  section  1902(a)(6)  of 
this  Act  to  administer  or  supervise  the  administration  of  the  State 
plan  under  title  XIX  of  this  Act  to  deny  payment  under  title  XIX) 
with  respect  to  any  individu/il  admitted  to  such  facility  after  a  date 
specified  by  him, 

(2)  The  Secretary  shall  not  mahe  such  a  decision  with  respect  to  a 
facility  until  such  facility  has  had  a  reasonable  opportunity,,  follow- 
ing the  initial  determination  that  it  no  longer  substantially  meets  the 
provisions  of  section  1861  (j) ,  to  correct  its  deficiencies,  and,  following 
this  period,  has  been  given  reajsonable  notice  and  opportunity  for  a 
hearing. 

(3)  The  Secretary's  decision  to  deny  payment  may  be  made  effective 
only  after  such  notice  to  the  puMic  and  to  the  facility  as  may  be  pre- 
scribed in  regulations,  and  its  effectiveness  shall  terminate  (A)  when 
the  Secretary  finds  that  the  facility  is  in  substantial  compliance  (or  is 
making  good  faith  efforts  to  achieve  substantial  compliance)  with  the 
provisions  of  section  1861  (j),  or  (B)  in  the  case  described  in  para- 
graph (1)(B),  with  the  end  of  the  eleventh  month  following  the 
month  such  decision  is  made  effective,  whichever  occurs  first.  If  a 
facility  to  which  clause  (B)  of  the  previous  sentence  applies  still  fails 
to  substantially  meet  the  provisions  of  section  1861  (j)  on  the  date 
specified  in  such  clause,  the  Secretary  shall  terminate  such  faxiUity's 
agreement  or  provide  for  termination  of  such  facility's  certification, 
notwithstanding  the  provisions  of  paragraph  (2)  of  subsection  (b), 
effective  with  the  first  day  of  the  first  month  following  the  month 
specified  in  such  clause. 

:ie  :ic  «  «  «  4e  « 

[payments  to  health  maintenance  ORGANIZATIONS 

[Sec.  1876.  (a)  (1)  In  lieu  of  amounts  which  would  otherwise  be 
payable  pursuant  to  sections  1814(b)  and  1833(a),  the  Secretary  is 
authorized  to  determine,  by  actuarial  methods,  as  provided  in  this 
section,  but  only  with  respect  to  a  health  maintenance  organization 
with  which  he  has  entered  into  a  contract  under  subsection  (i),  a  per 
capita  rate  of  payment — 
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(B)  shall  require  the  organization  to  provide  (and  pay  for) 
written  notice  in  advance  of  the  contracts  termination^  as  well 
as  a  description  of  alternatives  for  obtaining  benefits  under  this 
title,  to  each  individual  enrolled  under  this  section  with  the  orga- 
nization: and 

(C)  shall  contain  such  other  terms  and  conditons  not  inconsist- 
ent loith  this  section  as  the  Secretary  may  find  necessary. 

(6)  The  Secretary  may  not  enter  into  contract  with  a  health  main- 
tenance organization  under  this  section  if  a  former  contract  with  that 
organization  under  this  section  was  terminated  at  the  request  of  the 
organization  icithin  the  preceding  five-year  period^  except  in  circum- 
stances which  warrant  special  consideration^  as  determined  by  the 
Secretary. 

(7)  The  authority  vested  in  the  Secretary  by  this  subsection  may  be 
performed  without  regard  to  such  provisions  of  law  or  regulations 
relating  to  the  making^  performance^  amendments  or  modification  of 
contracts  of  the  United  States  as  the  Secretary  may  determine  to  be 
inconsistent  with  the  furtherance  of  the  purpose  of  this  title. 

PENALTIES 

Sec.  1877.  fa)  *  *  * 

(b)  (1)  Whoever  knowingly  and  willfully  solicits  or  receives  any 
remuneration  (including  any  kickback,  bribe,  or  rebate)  directly  or 
indirectlv,  overtly  or  covertly,  in  cash  or  in  kind — 

(A)  in  return  for  referring  an  individual  to  a  person  for  the 
furnishing  or  arranging  for  the  furnishing  of  any  item  or  service 
for  Avhich  payment  may  be  made  in  whole  or  in  part  under  this 
title,  or 

(B)  in  return  for  purchasing,  leasing,  ordering,  or  arranging 
for  or  recommending  purchasins:,  leasing,  or  ordering  any  good, 
facility,  service,  or  item  for  which  payment  may  be  made  in  whole 
or  in  part  under  this  title, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  s^iall  be  fined 
not  more  than  $25,000  or  imprisoned  for  not  more  than  five  years,  or 
both. 

(2)  Whoever  hnowlingly  and  nnll fully  offers  or  pays  any  remunera- 
tion (including  any  kickback,  bribe,  or  rebate)  directly  or  indirectly, 
overtly  or  covertly,  in  cash  or  in  kind  to  any  person  to  induce  such 
person — 

(A)  to  refer  an  individual  to  a  person  for  the  furnishing  or 
arranging  for  the  furnishinof  of  any  item  or  service  for  which 
payment  may  be  made  in  whole  or  in  part  under  this  title,  or 

(B)  to  purchase,  lease,  order,  or  arrange  for  or  reccmmend 
purchasing,  leasing,  or  ordering  any  2:ood,  facility,  service,  or 
item  for  which  payment  may  be  made  in  whole  or  in  part  under 
this  title, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  s^^all  be  fined 
not  more  than  $25,000  or  imprisoned  for  not  more  than  five  years,  or 
both. 
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UOBPlTAL  PROVIDERS  OF  EXTENDED  CARE  SERVICES 

Sec.  1883.  {a){l)  Any  hospital  {other  than  a  hospital  which  has 
in  effect  a  waiver  of  the  requirement  imposed  hy  section  1861  {e)  {5)) 
which  has  an  agreement  under  section  1866  may  {subject  to  subsection 
{h))  enter  into  an  agreement  with  the  Secretary  under  which  its  in- 
patient hospital  facilities  may  he  used  for  the  furnishing  of  services 
of  the  type  which.,  if  furnished  by  a  skilled  nursing  faciUty.,  would 
constitute  post-hospital  extended  care  services. 

{2)  {A)  Notwithstanding  any  other  provision  of  this  title^  payment 
to  any  hospital  for  services  furnished  under  an  agreerwent  entered  inte 
under  this  section  shall  bet  based  upon  the  reasonable  cost  of  the  serv- 
ices as  determined  under  subparagraph  {B). 

(B)  (^)  The  reasonable  cost  of  the  services  consists  of  the  reasonable 
cost  of  routine  services  {determined  under  clause  {ii) )  and  the  reason- 
able cost  of  ancillary  services  {determined  under  clause  {Hi)). 

{ii)  The  reasonahle  cost  of  routine  services  furnished  during^  <my 
calendar  year  by  a  hospital  under  an  a.gr cement  under  thi%  section  is 
equal  to  the  product  of  (/)  the  number  of  patient  days  duriThg  the 
yeat  for  which  the  services  were  furnished^  and  {II)  the  awerage  rea- 
sonable cost  per  patient-day^  such  average  reasonable  cost  per  patient- 
dary  being  the  average  rate  per  patient-day  paid  for  routine  services 
during  the  previous  calendar  year  under  title  XIX  to  skilled  nursing 
facilities  located  in  the  State  in  which  the  hospital  is  located  and  ivhich 
have  agreements  entered  into  under  section  1902 {a)  (28). 

{Hi)  The  reasonable  cost  of  ancill-ary  services  shall  be  determined 
in  the  same  manner  as  the  reasonable  cost  of  ancillary  services  pro- 
vided for  inpatient  hospital  services. 

{b)  The  Secretary  may  not  enter  into  an  agreement  under  this  sec- 
tion with  any  hospital  unless  the  hospital  has  been  granted  a  certificate 
of  need  for  the  provision  of  long-term  care  services  from  the  State 
health  plamnifig  and  development  agency  {designated  under  section 
1521  of  the  Public  Health  Service  Act)  for  the  State  in  which  the 
hospital  is  located. 

(c)  An  agreement  with  a  hospital  under  this  section  shall,  except 
as  otherwise  provided  under  regulations  of  the  Secretary,  be  subject 
to  termination  on  the  same  conditions  as  are  agreements  with  skilled 
nursing  facilities  under  section  1866  {unless  the  hospital  fails  to 
satisfy  the  requirements  specified  i/n  subsection  {b))  and  shall,  lohere 
not  inconsistent  with  any  p^^mnsion  of  this  section,  impose  the  same 
duties^  responsibilities^  conditions,  and  limitati/yns,  as  those  imposed 
under  such  agreements  entered  into  under  section  1866 ;  except  that 
no  such  agreement  tvith  any  hospital  shall  be  in  effect  for  any  period 
during  ivhich  the  hospital  does  not  ha/))e  in  effect  an  agreement  ur\der 
section  1866^  or  ivhere  there  is  in  effect       the  hospital  a.  waiver  of  the 
requirement  imposed  by  section  1861  {e)  {5).  A  hospital  whose  agree- 
ment under  this  section  has  been  tei^ninated,  shall  not  be  eligible  to 
undertake  a  ne^iv  agreement  until  a  two-year  period  has  elapsed  from 
the  termination  date. 

{d)  Any  agreement  with  a  hospital  under  this  sectimi  shall  proi^ide 
that  payment  for  services  will  be  made  only  for  services  for  lahich 
payment  would  be  made  as  post-hospital  extended  cafre  services  if 
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those  services  had  been  furnished  hy  a  skilled  nursing  facility  under 
an  dgreement  entered  into  under  section  1866;  and  any  i/ndividual  who 
is  furnished  services^  for  which  payment  mmj  he  rwade  vmder  an  agree- 
meni  under  this  section^  sluill^  for  purposes  of  this  title  {other  thrni 
this  section) ,  he  deemed  to  Jiave  received  post-hospital  extended  care 
series  in  like  manner  and  to  the  same  extent  as  if  the  services  fur- 
nished to  him  had  been  post-hospital  extended  care  services  furnished 
hy  a  sMUed  nursing  facility  under  a/n  agreemerit  under  section  1866. 

(e)  During  a  period  for  which  a  hospital  has  in  effect  an  ajgreemervt 
vmder  this  sectixm^  in  order  to  allocate  routine  costs  'between  hospital 
and  long-term  care  services  for  purposes  of  determining  payrmnt  for 
inpatient  hospital  services^  the  toted  reimbursement  received  for  rou- 
tine services  from  all  classes  of  long-term  care  patients  (including 
title  XVIII ^  title  X/X,  and  private  pay  patients)  shall  be  subtracted 
from  the  hospitals  total  routine  costs  before  calcvlaticms  are  made  to 
determine  title  X  VIII  reirrvbursement  for  routine  hospital  services. 

(/)  A  hospital  which  enters  into  an  agreement  with  the  Secretary 
under  this  section  shall  be  required  to  meet  those  conditions  applicable 
to  skilled  nursing  facilities  relating  to  discharge  planning  and  the 
social  services  function  {amd  sta:ffing  requirements  to  satisfy  it)  which 
are  promulgated  hy  the  Secietary  under  section  1861  (j)  (15).  Serv- 
ices fwmished  by  such  a  hospital  tvhich  would  otherwise  constitute 
post-hospital  extended  care  services  if  furnished  by  a  skilled  nursing 
facility  shall  he  subject  to  the  same  requirements  applicable  to  such 
services  when  furnished  by  a  skilled  nursing  facility  except  for  those 
requirements  the  Secretary  determines  are  inappropriate  in  the  case 
of  these  services  being  furnished  by  a  hospital  under  this  section. 

(g)  The  Secretary  shall  prescribe  by  regulation  an  alternative 
method  for  determining  the  amount  of  the  reasonable  cost  of  post- 
hospital  extended  care  services  furnished  in  a  distinct  part  of  a  hospital 
certified  a^  a  skilled  nursing  facility  under  section  1861  (j)  that  is  the 
same  method  as  the  method  prescribed  in  subsections  (a)  and  {e)  for 
determining  the  amount  of  the  reasonable  cost  for  such  services  fur- 
nished by  a  hospital  that  uses  beds  interchangeably  for  either  (wute 
or  long-term  care  and  shall  approve  the  use  of  this  method  when  a 
hospital  can  demonstrate  that  its  use  wouM  contribute  significantly  to 
the  Tnore  erfjlcient  oi^  effective  administratixm  of  this  part  and  would 
he  in  the  interest  of  program  beneficiaries, 

TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL 
ASSISTANCE  PROGRAMS 

STATE  PLANS  FOR  MEDICAL  ASSISTANCE 

Sec.  1902.  (a)  A  State  plan  for  medical  assistance  must — 
(1)  *  *  ♦ 

«  #  «  «  ^  •  « 

(9)  provide — 

(A)  that  the  State  health  agency,  or  other  appropriate 
State  medical  agency  (whichever  is  utilized  by  the  Secretary 
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for  thej)urposes  specified  in  the  first  sentence  of  section  1864 
(a)),  snail  be  responsible  for  establishing  and  maintaining 
health  standards  for  private  or  public  institutions  in  which 
recipients  of  medical  assistance  under  the  plan  may  receive 
care  or  services,  [and] 

(B)  for  the  establishment  or  designation  of  a  State  au- 
thority or  authorities  which  shall  be  responsible  for  establish- 
ing and  maintaining  standards,  other  than  those  relating  to 
health,  for  such  institutions^ aind 

(O)  that  any  lahoratorj/  services  paid  for  under  sicch  plan 
must  he  provided  hy  a  laboratory  which  meets  the  require- 
ments of  section  1861  {e)  (9)  or  paragraphs  {10)  and  {11)  of 
section  1861  {s) ; 
(10)  provide — 

(A)  for  making  medical  assistance  available  to  all  indi- 
viduals receiving  aid  or  assistance  under  any  plan  of  the 
State  approved  under  title  I,  X,  XIV,  or  XVI,  or  part  A  of 
title  IV,  or  with  respect  to  whom  supplemental  security  in- 
come benefits  are  being  paid  under  title  XVI ; 

(B)  that  the  medical  assistance  made  available  to  any  in- 
dividual described  in  clause  (A) — 

(i)  shall  not  be  less  in  amount,  duration,  or  scope  than 
the  medical  assistance  made  available  to  any  other  such 
individual,  and 

(ii)  shall  not  be  less  in  amount,  duration,  or  scope  than 
the  medical  assistance  made  available  to  individuals  not 
described  in  clause  (A) ;  and 

(C)  if  medical  assistance  is  included  for  any  group  of  in- 
dividuals who  are  not  described  in  clause  (A)  and  who  do  not 
meet  the  income  and  resources  requirements  of  the  appropri- 
ate State  plan,  or  the  supplemental  security  income  program 
under  title  XVI,  as  the  case  may  be,  as  determined  in  ac- 
cordance with  standards  prescribed  by  the  Secretary — 

(i)  for  making  medical  assistance  available  to  all  in- 
dividuals who  would,  except  for  income  and  resources,  be 
eligible  for  aid  or  assistance  under  any  such  State  plan  or 
to  have  paid  with  respect  to  them  supplemental  security 
income  benefits  under  title  XVI,  and  who  have  insufficient 
(as  determined  in  accordance  with  comparable  stand- 
ards) income  and  resources  to  meet  the  costs  of  necessary 
medical  and  remedial  care  and  services,  and 

(ii)  that  the  medical  assistance  made  available  to  all 
individuals  not  described  in  clause  (A)  shall  be  equal  in 
amount,  duration,  and  scope; 

except  that  (I)  the  making  available  of  the  services  described 
in  paragraph  (4),  (14),  or  (16)  of  section  1905(a)  to  individuals 
meeting  the  age  requirements  prescribed  therein  shall  not,  by 
reason  of  this  paragraph  (10),  require  the  making  available  of 
any  such  services,  or  the  making  available  of  such  services  of  the 
same  amount,  duration,  and  scope,  to  individuals  of  any  other 
ages,  (II)  the  making  available  of  supplementary  medical  insur- 
ance benefits  under  part  B  of  title  XVIII  to  individuals  eligible 
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therefor  (either  pursuant  to  an  agreement  entered  into  under 
section  1843  or  by  reason  of  the  payment  of  premiums  under  such 
title  by  the  State  agency  on  behalf  of  such  individuals) ,  or  pro- 
vision for  meeting  part  or  all  of  the  cost  of  deductibles,  cost 
sharing,  or  similar  charges  under  part  B  of  title  XVIII  for 
individuals  eligible  for  benefits  under  such  part,  shall  not,  by 
reason  of  this  paragraph  (10),  require  the  making  available  of 
any  such  benefits,  or  the  making  available  of  services  of  the  same 
amount,  duration,  and  scope,  to  any  other  individuals,  and  (III) 
the  making  available  of  medical  assistance  equal  in  amount, 
duration,  and  scope  to  the  medical  assistance  made  available  to 
individuals  described  in  clause  (A)  to  any  classification  of  indi- 
viduals approved  by  the  Secretary,  with  respect  to  whom  there  is 
being  paid,  or  who  are  eligible,  or  would  be  eligible  if  they  were 
not  in  a  medical  institution,  to  have  paid  with  respect  to  them,  a 
State  supplementary  payment  shall  not,  by  reason  of  this  para- 
graph (10),  require  the  making  available  of  any  such  assistance, 
or  the  making  available  of  such  assistance  of  the  same  amount, 
duration,  and  scope,  to  any  other  individuals  not  described  in 
clause  (A) 

«  *  «  *  *  4e  « 

(13)  provide — 

(A)  (i)  for  the  inclusion  of  some  institutional  and  some 
noninstitutional  care  and  services,  and 

(ii)  for  the  inclusion  of  home  health  services  for  any  indi- 
vidual who,  under  the  State  plan,  is  entitled  to  skilled  nursing 
facility  services,  and 

(B)  in  the  case  of  individuals  receiving  aid  or  assistance 
under  any  plan  of  the  State  approved  under  title  I,  X,  XIV, 
or  XVI,  or  part  A  of  title  IV,  or  with  respect  to  whom  sup- 
plemental security  income  benefits  are  being  paid  under  title 
XVI,  for  the  inclusion  of  at  least  the  care  and  services  listed 
in  [clauses  (1)  through  (5)1  paragraphs  (1)  through  (S) 
and  (17)  of  section  1905  (a) ,  and 

(C)  in  the  case  of  individuals  not  included  under  subpara- 
graph (B)  for  the  inclusion  of  at  least — 

(i)  the  care  and  services  listed  in  [clauses  (1)  through 
(5)]  paragraphs  (1)  through  (S)  and  (17)  of  section 
1905(a)  or 

(ii)  (I)  the  care  and  services  listed  in  any  7  of  the 
[clauses  numbered  (1)  through  (1^)2  paragraphs  num- 
bered (1)  through  (17)  of  such  section  and  (II)  in  the 
event  the  care  and  services  provided  under  the  State  plan 
include  hospital  or  skilled  nursing  facility  services, 
physicians'  services  to  an  individual  in  a  hospital^  or 
skilled  nursing  facility  during  any  period  he  is  receiving 
hospital  services  from  such  hospital  or  skilled  nursing 
facility  services  from  such  facility,  and 

(D)  for  payment  (except  where  the  State  agency  is  subject 
to  an  order  under  section  1913)  of  the  reasonable  cost  of 
inpatient  hospital  services  provided  under  the  plan,  as  deter- 
mined in  accordance  with  methods  and  standards,  consistent 
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with  section  1122,  which  shall  be  developed  by  the  State  and 
reviewed  and  approved  by  the  Secretary  and  ( after  notice  of 
approval  by  the  Secretary  )  included  in  the  plan,  except  that 
the  reasonable  cost  of  any  such  services  as  determined  under 
such  methods  and  standards  shall  not  exceed  the  amount 
which  would  be  determined  under  section  1861  (v)  as  the  rea- 
sonable cost  of  such  services  for  purposes  of  title  XYIII. 
except  that  in  the  case  of  hospitals  reimhursed  for  services 
under  part  A  of  title  XYIII  in  axcordamce  vnth  section  181  Jf 
(h)  (3) .  the  plxjM  mvM  proviAe  for  pa.yraent  of  inpoMent  hos- 
pital services  pro^cided  in  such  hospitals  under  the  plan  in 
accorda/rice  v:ith  the  reirnhv/rsemerd  system^  used,  under  such 
section;  and 

fE)  effective  July  1.  1976,  for  payment  (except  v:here  the 
State  ageney  is  suhject  to  am  order  under  section.  1913)  of  the 
skilled  nursing  facility  and  intermediate  care  facility  services 
provided  under  the  plan  on  a  reasonable  cost  related  basis, 
as  determined  in  accordance  with  methods  and  standards 
which  shall  be  developed  by  the  State  on  the  basis  of  cost- 
finding  methods  approved  and  verified  by  the  Secretary ;  and 

(14)  effective  January  1.  1973,  provide  that — 

f  A)  in  case  of  individuals  receiving  aid  or  assistance  under 
any  plan  of  the  State  approved  under  title  I,  X,  XIV.  or 
XVI,  or  part  A  of  title  IV,  or  with  respect  to  whom  supple- 
mental security  income  benefits  are  being  paid  under  title 
XVT.  or  who  meet  the  income  and  resources  requirements  of 
the  appropriate  State  plan,  or  the  supplemental  security  in- 
come program  under  title  XVI.  as  the  case  may  be,  and  indi- 
viduals with  respect  to  whom  there  is  being  paid,  or  who  are 
eligible,  or  would  be  eligible  if  they  were  not  in  a  medical 
institution,  to  have  paid  with  respect  to  them,  a  State  supple- 
mentary payment  and  are  eligible  for  medical  assistance 
equal  in  amount,  duration,  and  scope  to  the  medical  assistance 
made  available  to  individuals  described  in  paragraph 
(10)  (A)- 

(i)  no  enrollment  fee.  premium,  or  similar  charge,  and 
no  deduction,  cost  sharing:,  or  similar  charge  with  respect 
to  the  care  and  services  listed  in  [clauses  (1)  through  i 5) 
and  (7)^  paragraphs  (1)  thronx-gh  (-5),  (7).  a.n/1  (17)  of 
section  1905(a),  will  be  imposed  under  the  plan,  and 

(17)  include  reasonable  standards  f which  shall  be  comparable 
for  all  groups  and  may.  in  accordance  with  standards  prescribed 
by  the  Secretary,  differ  with  respect  to  income  levels,  but  only  in 
the  case  of  applicants  or  recipients  of  assistance  under  the  plan 
who  are  not  receiving  aid  or  assistance  under  pny  plan  of  the 
State  approved  under  title  I.  X.  XIV.  or  XVI,  or  part  A  of 
title  IV,  and  with  respect  to  whom  supplemental  securitv  income 
benefits  are  not  being  paid  under  title  'KYI,  based  on  the  varia- 
tions l^etween  shelter  costs  in  urban  areas  and  in  rural  areas)  for 
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determining  eligibility  for  and  the  extent  of  medical  assistance 
under  the  plan  which  (A)  are  consistent  with  the  objectives  of 
this  title,  (B)  provide  for  taking  into  account  {except  as  provided 
under  subsection  (i) )  only  such  income  and  resources  as  are,  as 
determined  in  accordance  with  standards  prescribed  by  the  Sec- 
retary, available  to  the  applicant  or  recipient  and  (in  the  case  of 
any  applicant  or  recipient  who  would  except  for  income  and  re- 
sources, be  eligible  for  aid  or  assistance  in  the  form  of  money  pay- 
ments under  any  plan  of  the  State  approved  under  title  I,  X,  XIV, 
or  XVI,  or  part  A  of  title  IV,  or  to  have  paid  with  respect  to  him 
supplemental  security  income  benefits  under  title  XVI)  as  would 
not  be  disregarded  (or  set  aside  for  future  needs)  in  determining 
his  eligibility  for  such  aid,  assistance,  or  benefits,  (C)  provide  for 
reasonable  evaluation  of  any  such  income  or  resources,  and  (D) 
do  not  take  into  account  the  financial  responsibility  of  any  indi- 
vidual for  any  applicant  or  recipient  of  assistance  under  the  plan 
unless  such  applicant  or  recipient  is  such  individual's  spouse  or 
such  individual's  child  who  is  under  age  21  or  (with  respect  to 
States  eligible  to  participate  in  the  State  program  established 
under  title  XVI),  is  blind  or  permanently  and  totally  disabled,  or 
is  blind  or  disabled  as  defined  in  section  1614  (with  respect  to 
States  which  are  not  eligible  to  participate  in  such  program) ;  and 
provide  for  flexibility  in  the  application  of  such  standards  with  re- 
spect to  income  by  taking  into  account,  except  to  the  extent  pre- 
scribed by  the  Secretary,  the  costs  (whether  in  the  form  of 
insurance  premiums  or  otherwise)  incurred  for  medical  care  or 
for  any  other  type  of  remedial  care  recognized  under  State  law ; 

4e  4e  ait  4(  >ic  :|c  4c 

(23)  except  in  the  case  of  Puerto  Rico,  the  Virgin  Islands,  and 
Guam,  provided  that  any  individual  eligible  for  medical  assist- 
ance (including  drugs)  may'  obtain  such  assistance  from  any 
institution,  agency,  community  pharmacy,  or  person,  qualified 
to  perform  the  service  or  services  required  (including  an  orga- 
nization which  provides  such  services,  or  arranges  for  their  avail- 
ability, on  a  pre-payment  basis) ,  who  undertakes  to  provide  him 
such  services ;  and  a  State  plan  shall  not  be  deemed  to  be  out  of 
compliance  with  the  requirements  of  this  paragraph  or  para- 
graph (1)  or  (10)  solely  by  reason  of  the  fact  that  the  State  (or 
any  political  subdivision  thereof)  (A)  has  entered  into  a  con- 
tract with  an  organization  which  has  agreed  to  provide  care  and 
services  in  addition  to  those  offered  under  the  State  plan  to 
individuals  eligible  for  medical  assistance  who  reside  in  the  geo- 
graphic area  served  by  such  organization  and  who  elect  to  obtain 
such  care  and  services  from  such  organization,  or  by  reason  of 
the  fact  that  the  plan  provides  for  payment  for  rural  health 
clinic  services  only  if  those  services  are  provided  by  a  rural  health 
clinic,  or  (B)  during  the  three-year  period  beginning  on  the  date 
of  enactment  of  this  clause,  has  made  arrangements  through  a 
competitive  bidding  process  or  otherwise  for  the  purchase  of 
laboratory  services  referred  to  in  section  1906  {a)  (3) ,  if  the  Secre- 
tary has  found  that  (i)  adequate  services  will  be  available  under 
such  arrangements,  (ii)  su^h  laboratory  services  will  be  provided 


170 


only  through  laboratories  (/)  tohich  meet  the  requirements  of 
the  section  1861(e)  (9)  or  paragraphs  (10)  and  (11)  of  section 
1861  (s)^  and  such  additional  requirements  as  the  Secretary  m.ay 
require^  (II)  no  more  than  76  percent  of  whose  charges  for  such 
services  are  for  services  provided  to  individuals  who  are  entitled 
to  benefit  under  this  title  or  under  part  A  or  part  B  of  title 
XVIII ^  and  (Hi)  charges  for  services  provided  under  such  ar- 
rangements are  made  at  the  lowest  rate  charged  (determined 
without  regard  to  administrative  costs  which  are  related  solely 
to  the  method  of  reimbursement  for  such  services)  for  comparable 
services  by  the  provider  of  such  services^  or^  if  charged  for  on  a 
unit  price  basis^  such  charges  result  in  aggregate  expenditures  not 
in  excess  of  expenditures  that  v)ould  be  made  if  charges  were  at 
the  lowest  rate  charged  for  comparable  services  by  the  provider 
of  such  services; 
(33)  provide— 

(A)  that  the  State  health  agency,  or  other  appropriate 
State  medical  agency,  shall  be  responsible  for  establishing  a 
plan,  consistent  with  regulations  prescribed  by  the  Secretary, 
for  the  review  by  the  appropriate  professional  health  person- 
nel of  the  appropriateness  and  quality  of  care  and  services 
furnished  to  recipients  of  medical  assistance  under  the  plan 
in  order  to  provide  guidance  with  respect  thereto  in  the  ad- 
ministration of  the  plan  to  the  State  agency  established  or 
designated  pursuant  to  paragraph  (5)  and,  where  applicable, 
to  the  State  agency  described  in  the  penultimate  sentence  of 
this  subsection :  and 

(B)  that  the  State  or  local  agency  utilized  by  the  Secretary 
for  the  purpose  specified  in  the  first  sentence  of  sectionl864 
(a),  or,  if  su^h  agency  is  not  the  State  agency  which  is  re- 
sponsible for  licensing  health  institutions,  the  State  agency 
responsible  for  licensino^  health  institutions,  the  State  agency 
responsible  for  such  licensing,  will  perform  for  the  State 
agencv  administering  or  supervising  the  administration  of 
the  plan  approved  under  this  title  the  function  of  determin- 
ing whether  institutions  and  agencies  meet  the  requirements 
for  participation  in  the  proqfram  imder  such  plan,  except  that 
the  Secretary  is  authorized  to  validate  State  determinations 
and^  on  that  brtsis.  make  ivdevevdpnt  nnd  bivdina  determ^^vM- 
tions  concerning  the  extent  to  which  individual  institutions 
and  agencies  meet  the  requirements  for  participation: 

4:  *****  * 

[(85)  provide  that  anv  intermediate  care  facilitv  receiving 
payments  under  such  plan  complies  with  the  requirements  of 
section  1124:1 

(3^)  vrovide  that  any  disclosing  entiti/  (as  defined  in  section 
112Ii.(a)  (2))  receivinq  payments  under  such  plan  complies  with 
the  requirements  of  section  1121^.: 

******* 

provide  that,  subject  to  subsection  (g),  whenever  the 
single  StPte  ap^ency  which  administers  or  supervises  the  adminis- 
tration of  the  State  plan  is  notified  by  the  Secretary  under  section 
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1862(e)  (2)  (A)  that  a  physician  or  other  individual  practitioner 
has  been  suspended  from  participation  in  the  program  under  title 
XVIII,  the  agency  shall  promptly  suspend  such  physician  or 
practitioner  from  participation  in  the  plan  for  not  less  than  the 
period  specified  in  such  notice,  and  no  payment  may  be  made 
under  the  plan  with  respect  to  any  item  or  service  furnished  by 
such  physician  or  practitioner  during  the  period  of  the  suspension 
under  this  title ;] 

(39)  provide  that  the  State  agency  shall  bar  any  specified  in- 
dividual from  participation  in  the  program  under  the  State  plan 
for  the  period  specified  hy  the  Secretary^  when  required  hy  him  to 
do  so  pursuant  to  section  1127^  and  provide  that  no  payment  may 
he  made  under  the  plan  ivith  respect  to  any  item  or  service 
furnished  hy  such  individual  during  such  period; 

(40)  require  each  health  services  facility  or  organization  which 
receives  payments  under  the  plan  and  of  a  type  for  which  a  uni- 
form reporting  system  has  been  established  under  section  1121(a) 
to  make  reports  to  the  Secretary  of  information  described  in  such 
section  in  accordance  with  the  uniform  reporting  system 
(established  under  such  section)  for  that  type  of  facility  or 
organization;  [and] 

(41)  provide  that  whenever  a  provider  of  services  or  any 
other  person  is  terminated,  suspended,  or  otherwise  sanctioned 
or  prohibited  from  participating  under  the  State  plan,  the  State 
agency  shall  promptly  notify  the  Secretary  of  such  action.  [.] ; 
and 

{42)  provide  {A)  that  the  records  of  any  entity  participating 
in  the  plan  and  providing  services  reimhursahle  on  a  cost-related 
basis  will  be  audited  as  the  Secretary  determines  to  be  necessary 
to  insure  that  proper  payments  are  made  under  the  plan^  (B)  that 
such  audits,  for  such  entities  also  providing  services  under  title 
XVIII^  will  be  coordinated  and  conducted  jointly  (to  such  extent 
and  in  such  manner  as  the  Secretary  shall  prescribe)  with  audits 
conducted  for  purposes  of  such  part^  and  (O)  for  payment  of  such 
proportion  of  costs  of  each  such  common  audit  as  is  determined 
under  methods  specified  by  the  Secretary  under  section  1128(a) ; 
and 

(4S)  if  th^  State  plan  makes  provision  for  payment  to  a 
physician  for  laboratory  services  the  performance  of  ivhich  su^h 
physician  (or  any  other  physician  ivith  xohom  he  shares  his  praxi- 
tice)  did  not  personally  perform  or  supervise^  include  provision 
to  insure  that  payment  under  the  State  pl-an  for  such  laboratory 
services  not  exceed  the  payment  authorized  for  su^h  services  hy 
section  J 8 42(h). 

Notwithstanding  paragraph  (5),  if  on  January  1,  1965,  and  on  the 
date  on  which  a  State  submits  its  plan  for  approval  under  this  title, 
the  State  agency  w^nch  ar' ministered  or  supervised  the  administration 
of  the  plan  of  such  State  approved  under  title  X  (or  title  XVI,  insofar 
as  it  relates  to  the  blind)  was  different  from  the  State  agency  which 
administered  or  sunervised  thp  administration  of  the  State  plan  ap- 
proved under  title  I  (or  title  XVI,  insofar  as  it  relates  to  the  aged), 
the  State  agency  which  administered  or  supervised  the  administration 


172 


of  such  plan  approved  under  title  X  (or  title  XVI,  insofar  as  it  re- 
lates to  the  blind)  may  be  designated  to  administer  or  supervise  the 
administration  of  the  portion  of  the  State  plan  for  medical  assistance 
which  relates  to  blind  individuals  and  a  different  State  agency  may 
be  established  or  designated  to  administer  or  supervise  the  administra- 
tion of  the  rest  of  the  State  plan  for  medical  assistance ;  and  in  such 
case  the  part  of  the  plan  which  each  such  agency  administers,  or  the 
administration  of  which  each  such  agency  supervises,  shall  be  regarded 
as  a  separate  plan  for  purposes  of  this  title  (except  for  purposes  of 
paragraph  (10) ). 

For  purposes  of  paragraphs  (9)  (A),  (29),  (31),  and  (33),  and  of 
section  1903 (i)  (4),  the  term  ''skilled  nursing  facility"  and  "nursing 
home"  do  not  include  a  Christian  Science  sanatorium  operated,  or 
listed  and  certified,  by  the  First  Church  of  Christ,  Scientist,  Boston, 
Massachusetts. 

For  purposes  of  paragraph  (10)  any  individual  who,  for  the  month 
of  August  1972,  was  eligible  for  or  receiving  aid  or  assistance  under  a 
State  plan  approved  under  title  I,  X,  XIV,  or  XVI,  or  part  A  of  title 
IV  and  who  for  such  month  was  entitled  to  monthly  insurance  benefits 
under  title  II  shall  for  purposes  of  this  title  only  be  deemed  to  be  eli- 
gible for  financial  aid  or  assistance  for  any  month  thereafter  if  such 
individual  would  have  been  eligible  for  financial  aid  or  assistance  for 
such  month  had  the  increase  in  monthly  insurance  benefits  under  title 
II  resulting  from  enactment  of  Public  Law  92-336  not  been  applicable 
to  such  individual.  In  the  case  of  an  individual  icho^  for  a  month  after 
May  1980^  was  determined  to  he  eligible  for  medical  assistance  under 
the  plan  and  was  receiving  a  monthly  insui^ance  henefit  under  title  II 
of  this  Act  or  under  the  Railroad  Retirement  Act  of  197 If,  or  an  an- 
nuity under  subchapter  III  of  chapter  83  of  title  5,  United  States  Code 
(relating  to  civil  service  retirement)^  or  compensation^  dependency 
and  indemnity  compensation^  or  a  pension^  under  chapter  11^  13^  or  15 
of  title  38^  United  States  Code  (relating  to  veterans  and  other  persons) 
and  who  (hut  for  this  sentence)  would  have  hecome  ineligihle  for  such 
medical  assistance  in  the  subsequent  month  because  of  an  increase  in 
the  amount  of  such  benefit  or  annuity  due  to  an  increase  in  a  cost-of- 
living  or  vrice  index^  or  because  of  an  annual^  general  increase  in  the 
amount  of  such  compensation  or  pension^  respectively,  becoming  effec- 
tive in  such  subsequent  months  for  purposes  of  establishing  the  in- 
dividuaVs  eligibility  for  medical  assistance  under  the  plan  for  such 
subsequent  month  (and  each  month  thereafter  until  the  first  month 
in  which  the  individual  otherimse  becomes  ineligible  for  such  assist- 
ance) there  shall  not  he  included  in  the  individuaVs  income  any  such 
increase  in  the  amount  of  such  benefit,  annuity^  compensation,  or  pen- 
sion which  becomes  effective  in  or  after  such  subsequent  month. 

The  requirement  of  clause  (A)  of  paragraph  (37)  with  respect  to 
a  State  plan  may  be  waived  by  the  Secretary  if  he  finds  that  the  State 
has  exercised  good  faith  in  trying  to  meet  such  requirement. 

******* 

[(g)  The  Secretary  may  waive  suspension  under  subsection 
(a)  (39)  of  a  physician's  or  practitioner's  participation  in  a  State 
plan  approved  under  this  title  and  of  the  prohibition  under  such 
subsection  of  payment  for  any  item  or  service  furnished  by  him 


173 


during  the  period  of  such  suspension,  if  the  single  State  agency 
which  administers  or  supervises  the  administration  of  the  plan 
submits  a  request  to  the  Secretary  for  such  waiver  and  if  the  Sec- 
retary approves  such  request.] 

{h)  (1)  In  adddition  to  any  other  authority  under  State  law^ 
where  a  State  determines  that  a  skilled  nursing  facility  or  inter- 
mediate care  facility  luhich  is  certified  for  participation  under  its 
plan  no  longer  substantially  meets  the  provisions  of  section  1861 
(j)  or  section  1903 {c)^  respectively^  and  further  determines  that 
the  fax)ility''s  deficiencies — 

{A )  immediately  jeopardize  the  health  and  safety  of  its  pa- 
tients^ the  State  shall  provide  for  the  termination  of  the  facil- 
ity''s  certification  for  participation  under  the  plan  and  may 
provide^  or 

(B)  do  not  immediately  jeopardize  the  health  and  safety 
of  its  patients,  the  State  may^  in  lieu  of  providing  for  ter- 
minating the  facility's  certification  for  participation  under 
the  plan^  provide 
that  no  payment  will  he  made  under  the  State  plan  loith  respect 
to  any  individual  admitted  to  such  faxMity  after  a  date  specified 
hy  the  State. 

(2)  The  State  shall  not  make  such  a  decision  with  respect  to  a 
facility  until  the  facility  has  had  a  reasonable  opportunity ,  fol- 
lowing the  initial  determination  that  it  no  longer  substantially 
meets  the  provisions  of  section  1861  (j)  or  section  1903{c)  (as 
the  case  may  be),  to  corr-ect  its  deficiencies,  and,  following  this 
period,  has  been  given  reasonable  notice  and  opportunity  for  a 
hearing. 

(3)  The  State's  decision  to  deny  payment  may  be  made  effective 
only  after  sux^h  notice  to  the  public  and,  to  the  facility  as  maof  6e! 
provided  for  by  the  State^  and  its  effectiveness  shall  terminate 
{A)  when  the  State  finds  that  the  facility  is  in  substantial  com- 
pliance [or  is  making  good  faith  efforts  to  achieve  substantial 
compliance)  with  the  provisions  of  section  1861  {j)  or  section 
1906 {c)  {as  the  case  may  be),  or  (B)  in  the  case  described  in  par- 
agraph (1){B),  with  the  end  of  the  eleventh  month  folloioing 
the  month  such  decision  is  made  effective,  whichever  occurs  first. 
If  a.  facility  to  which  clause  (B)  of  the  previous  sentence  applies 
still  fails  to  substantially  meet  the  provisions  of  the  respective 
section  on  the  date  svecified  in  such  clause,  the  State  shall  ter- 
minate such  facility's  certification  for  participation  under  the 
plan  effective  with  the  first  day  of  the  first  month  following  the 
m,onth  specified  in  such  clause. 

(i)  (1)  Notwithstanding  any  other  proamion  of  this  title  (includ- 
ing subsection  (f) ,  but  except  as  provided  in  paragraphs  (2)  and  (Jf) ) 
and  to  the  extent  permitted  in  this  subsection,  a  State  plan  for  medical 
assistance  under  this  title  may  provide  that  an  individual  shall  be  in- 
eligible for  medical  assistance,  promded  under  a  Stale  plan  approved 
under  this  title,  for  the  period  specified  in  paragraph  (2)  if — 

(A)  within  any  twenty -four-month  period  that  begins  ^oith  or 
after  the  twenty-fourth  month  preceding  the  month  in  ichieh  he 
files  an  application  for  medical  assistance  under  the  plan,  the  in- 
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dividttal  (or  another  person  whose  resources  are  considered  in  de- 
termining the  eligibility  of  the  individual)  disposed  of  resources 
which,  if  retained^  wovid  have  caused  the  individual  to  he  ineligi- 
ble for  su^h  assistance^  for  the  purpose  of  establishing  eligibility 
for  such  benefits  (and  any  disposition  of  resources  within  such 
period  may  be  presumed  to  have  been  for  such  purpose  unless  the 
State  is  furnished  convincing  evidence  that  the  transaction  was  for 
some  other  purpose) ,  and 
(B)  the  sum  of — 

(i)  the  current  market  value  of  the  individual's  (or  other 
person'' s)  equity  interest  in  such  resources  disposed  of  without 
any  compensation^  and 

(ii)  the  difference  between  the  current  Tnarhet  value  of  the 
individual's  (or  person's)  equity  interest  in  such  resources 
disposed  of  for  compensation  and  the  amount  of  such 
compensation^ 

exceeded  $6,000. 

(2)  (A)  Except  as  provided  in  subparagraph  (B),  the  period  for 
lohich  an  individual  is  eligible  for  medical  a^sistaroce  under  a  State 
plan  by  reason  of  the  application  of  paragraph  (1)  shall  be — 

(i)  six  months^  if  the  sum  described  in  paragraph  (1)  (B)  is 
Jess  than  $12,000, 

(ii)  twelve  months,  if  the  sum  described  in  paragraph  (1)  (B)  is 
exceeded  $12,000  but  was  less  than  $30,000,  an/d 

(Hi)  twenty- four-months,  if  the  sum  described  in  paragraph 
(1)(S)  exceeded  $30,000, 
and  shall  begin  with  the  month  following  the  month  in  which  such 
disposition  occurred. 

(B)  A  period  of  ineligibility  shall  end  after  the  month  in  which  the 
individual  (or  other  person)  either  (i)  returns  the  resources,  the  dis- 
position of  which  caused  the  ineligibility  to  occur  or  (ii)  receives  pay- 
ment equal  to  the  amount  of  any  uncompensated  interest  described  in 
paragraph  (1)(B). 

(C)  A  State  plan  may  provide  for  the  waiver  of  the  requirement  of 
paragraph  (l),or  the  reduction  in  the  period  of  ineligibility  imposed 
by  this  paragraph,  in  such  cases  as  the  State  determines  that  such  a 
waiver  or  reduction  is  justified. 

(3)  If  the  eligibility  of  a  person  for  medical  assistance  under  this 
title  is  dependent  upon  the  eliqibility  of  another  individual  and  tKat 
other  individual  is  determined  to  be  ineligible  for  medical  assistance 
under  paragraph  (1)  for  a  period  of  time,  the  person  shall  be  ineligible 
for  medical  assistance  for  the  same  period  of  time. 

(Jf)  (A)  Except  a^  provided  in  subparagraph  (B),  paragraph  (1) 
shall  not  apply  to  individuals  with  respect  to  whom  supplemental 
security  income  benefits  are  being  paid  under  title  XVI. 

(B)  Subparagraph  (A)  shall  not  apply  to  a  State  which,  pursuant 
to  subsection  (/) ,  does  not  provide  for  medical  assistance  to  all  indi- 
viduals with  respect  to  whom  supplemental  security  income  benefits 
are  being  paid  under  title  XVI. 

(5)  (A)  Notwithstanding  any  other  provisions  of  laiv,  if  an  individ- 
ual disposes  of  resources  to  another  person  which  disposal,  under  this 
subsection,  could  make  the  individual  ineligible  for  medical  assistance 
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from  a  State  for  a  period^  the  State  plan  under  this  title  may  provide 
for  the  recovery  from  such  other  person  of  an  amount  equal  to — 

(i)  the  cost  of  the  medical  assistance  provided  to  the  individual 
during  or  after  su/2h  period^  or 

(ii)  the  sum  described  in  clauses  (i)  and  (ii)  of  paragraph 
(1)  (B)  with  respect  to  transactions  heticeen  the  individual  and 
the  person  for  such  period^ 

whichever  is  less^  except  that  the  State  may  not  initiate  such  an 
action  for  recovery  more  than  three  years  after  the  last  date  in  such 
period  of  ineligibility. 

(B)  If  a  State  recovers  funds  under  subparagraph  {A)^  it  shall 
provide  for  notice  to  the  Secretary  of  the  amounts  so  recovered  and 
the  Secretary  shall  reduce  the  amount  of  payments  otherwise  provided 
to  the  State  under  this  title  by  an  amount  equal  to  product  of — 
(^)  the  amount  so  recovered.^  and 

(ii)  the  Federal  medical  assistance  percentage  of  the  State, 

PAYMENTS  TO  STATES 

Sec.  1903.  (a)  From  the  sums  appropriated  therefor,  the  Secretary 
(except  as  otherwise  provided  in  this  section)  shall  pay  to  each  State 
which  has  a  plan  approved  under  this  title,  for  each  quarter,  begin- 
ning with  the  quarter  commencing  January  1, 1966— 

(1)  an  amount  equal  to  the  Federal  medical  assistance  percent- 
age' (as  defined  in  section  1905  (b) ,  subject  to  subsections  (g)  [and 
(h)3,  (A),  and  (j)  of  this  section)  of  the  total  amount  expended 
during  such  quarter  as  medical  assistance  under  the  State  plan 
(including  expenditures  for  premiums  under  part  B  of  title 
XVIII,  for  individuals  who  are  eligible  for  medical  assistance 
under  the  plan  and  (A)  are  receiving  aid  or  assistance  under  any 
plan  of  the  State  approved  under  title  I,  X,  XIV,  or  XVI,  part 
A  of  title  IV,  or  with  respect  to  whom  supplemental  security  in- 
come benefits  are  being  paid  under  title  XVI,  or  (B)  with  respect 
to  whom  there  is  being  paid  a  State  supplementary  payment  and 
are  eligible  for  medical  assistance  equal  in  amount,  duration,  and 
scope  to  the  medical  assistance  made  available  to  individuals  de- 
scribed in  section  1902(a)  (10)  (A),  and,  except  in  the  case  of 
individuals  sixty-five  years  of  age  or  older  and  disabled  individ- 
uals entitled  to  hospital  insurance  benefits  under  title  XVTII  or 
who  are  not  enrolled  under  part  B  of  title  XVIII,  other  insur- 
ance premiums  for  medical  or  any  other  type  of  remedial  care'  or 
the  cost  thereof )  ;  plus 

******* 

(4)  an  amount  equal  to  100  per  centum  of  the  sums  expended 
with  respect  to  costs  incurred  during  such  quarter  and  before  Oc- 
tober 7, 1983  (as  found  necessary  by  the  Secretary  for  the  proper 
and  efficient  administration  of  the  State  plan)  which  are  attrib- 
utable to  compensation  or  training  of  personnel  (of  the  State 
agency  or  any  other  public  agency)  responsible  for  inspecting 
r^ublic  or  private  institutions  (or  portions  thereof)  providing 
long-term  care  to  recipients  of  medical  assistance  to  determine? 
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whether  such  institutions  comply  with  health  or  safety  standards 
applicable  to  such  institutions  under  this  Act ;  plus 

******  Hi 

(6)  subject  to  subsection  (b)  (3),  £an  amount  equal  to  90  per 
centum  of  the  sums  expended  during  each  quarter  beginning  on 
or  after  October  1,  1977,  and  ending  before  October  1,  1980,  with 
respect  to  costs  incurred  J 
an  amount  equal  to — 

(A)  90  per  centum  of  the  sums  expended  during  such  a 
quarter  within  the  twelve-quarter  period  beginning  with  the 
first  quarter  in  which  a  payment  is  made  to  the  State  pur- 
suant to  this  paragraph^  and 

(B)  75  per  centum  of  the  swns  expended  during  each  suc- 
ceeding calendar  quarter, 

with  respect  to  cost  incurred  during  such  quarter  (as  found  neces- 
sary by  the  Secretary  for  the  elimination  of  fraud  in  the  provi- 
sion and  administration  of  medical  assistance  provided  under  the 
State  plan)  which  are  attributable  to  the  establishment  and  oper- 
ation of  (including  the  training  of  personnel  employed  by)  a 
State  medicaid  fraud  control  unit  (described  in  subsection  (q)) ; 
plus 

•  (7)  an  amount  equal  to  90  per  centum  of  the  sums  expended 

during  such  quarter  which  are  attributable  to  the  performance  of 
a  second  or  third  opinion  as  to  necessity  and  appropriateness  of 
specified  elective  surgical  procedures  in  the  case  of  a  demonstra- 
tion project  described  in  section  1129(f)  {1)  {B) ;  plus 

[(7)](<§)  an  amount  equal  to  50  per  centum  of  the  remainder 
of  the  amounts  expended  such  quarter  as  found  necessary  by  the 
Secretary  for  the  proper  and  efficient  administration  of  the  State 
plan. 

(d)  (1)  Prior  to  the  beginning  of  each  quarter,  the  Secretary  shall 
estimate  the  amount  to  which  a  State  will  be  entitled  under  subsections 
(a)  and  (b)  for  such  quarter,  such  estimates  to  be  based  on  (A)  a 
report  filed  by  the  State  containing  its  estimate  of  the  total  sum  to  be 
expended  in  such  quarter  in  accordance  with  the  provisions  of  such 
subsections,  and  stating  the  amount  appropriated  or  made  available 
by  the  State  and  its  political  subdivisions  for  such  expenditures  in 
such  quarter,  and  if  such  amount  is  less  than  the  State's  proportionate 
share  of  the  total  sum  of  such  estimated  expenditures,  the  source  or 
sources  from  which  the  difference  is  expected  to  be  derived,  and  (B) 
such  other  investigation  as  the  Secretary  may  find  necessary. 

(2)  The  Secretary  shall  then  pay  to  the  State,  in  such  install- 
ments as  he  may  determine,  the  amounts  so  estimated,  reduced  or 
increased  to  the  extent  of  any  overpayment  or  underpayment  which 
the  Secretary  determines  was  made  under  this  section  to  such  State 
for  any  prior  quarter  and  with  respect  to  which  adjustment  has  not 
already  been  made  under  this  subsection.  Expenditures  for  which  pay- 
ments wwe  made  to  the  State  under  subsection  (a)  shall  be  treated  as 
an  overpayment  to  the  extent  that  the  State  or  local  agency  adminis- 
tering such  plan  has  been  reimbursed  for  such  expenditures  by  a  third 
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party  pursuant  to  the  provisions  of  its  plan  in  compliance  with  section 
1902(a) (25). 
(g)(1)  *  *  * 

«  4e  *  4:  9K  *  * 

(3)  (A)  No  reduction  in  the  Federal  medical  assistance  percentage 
of  a  State  otherwise  required  to  be  imposed  under  this  subsection  shall 
take  effect — 

(i)  if  such  reduction  is  due  to  the  State's  unsatisfactory  or 
invalid  showing  made  with  respect  to  a  calendar  quarter  begin- 
ning before  January  1, 1977 ; 

(ii)  before  January  1, 1978; 

(iii)  unless  a  notice  of  such  reduction  has  been  provided  to  the 
State  at  least  30  days  before  the  date  such  reduction  takes  effect ;  or 

(iv)  due  to  the  State's  unsatisfactory  or  invalid  showing  made 
with  respect  to  a  calendar  quarter  beginning  after  September  30, 
1977,  unless  notice  of  such  reduction  has  been  provided  to  the 
State  no  later  than  the  first  day  of  the  fourth  calendar  quarter 
following  the  calendar  quarter  with  respect  to  which  such  show- 
ing was  made. 

(B)  The  Secretary  shall  waive  application  of  any  reduction  in  the 
Federal  medical  assistance  percentage  of  a  State  otherwise  required 
to  be  imposed  under  paragraph  (1)  because  a  showing  by  the  State, 
made  under  such  paragraph  with  respect  to  a  calendar  quarter  end- 
ing after  January  1,  1977,  and  before  [October  1,  1977,3  January  i, 
1978^  is  determined  to  be  either  unsatisfactory  under  such  paragraph 
or  invalid  under  paragraph  (2),  if  the  Secretary  determines  that  the 
State's  showing  made  under  paragraph  (1)  with  respect  to  [the  cal- 
endar quarter  ending  on  December  31,  1977]  any  calendar  quarter 
ending  on  or  hefore  December  3U  1978^  is  satisfactory  under  such 
paragraph  and  is  valid  under  paragraph  (2) . 

«  *  *  4c  *  ♦  * 

(i)  Payment  under  the  preceding  provisions  of  this  section  shall 
not  be  made — 

(1)  with  respect  to  any  amount  paid  for  items  or  services  fur- 
nished under  the  plan  after  December  31,  1972,  to  the  extent  that 
such  amount  exceeds  the  charge  which  would  be  determined  to 
be  Reasonable  for  such  items  or  services  under  the  fourth  [and 
fifth],  -fifth^  and  ninth  sentences  of  section  1842(b)  (3)  ;  or 
*  «  «  «  4t  «  * 

[(j)  (1)  Notwithstanding  the  preceding  provisions  of  this  section, 
no  payment  shall  be  made  to  a  State  (except  as  provided  under  this 
subsection)  with  respect  to  expenditures  incurred  by  it  for  services 
provided  by  any  institution  durinsf  any  period  that  an  order  for  sus- 
pension of  pavment  (as  authorized  by  this  subsection)  is  effective  with 
respect  to  such  institution. 

[(2)  The  Secretary  may  issue  a  suspension  of  payment  order  with 
respect  to  any  institution  if — 

[(A)  such  institution  (i)  does  not  (at  the  time  such  order  is 
issued)  have  in  effect  an  agreement  with  the  Secretary  which  is 
entered  into  pursuant  to  section  1866;  and  (ii)  did  (prior  to  the 
time  such  order  is  issued)  have  in  effect  such  an  agreement;  and 
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[(B)  (i)  The  Secretary  has  been  unable  to  collect  (or  make 
satisfactory  arrangement  for  the  collection  of)  amounts  due  on 
account  of  overpayments  made  to  such  institution  under  title 
XVIII;  or 

[(ii)  the  Secretary  has  been  unable  to  obtain  from  such  insti- 
tution the  data  and  information  necessary  to  enable  him  to  deter- 
mine the  amount  (if  any)  of  the  overpayments  made  to  such 
institution  under  title  XVIII. 
[(3)  Whenever  the  Secretary  issues  any  order  for  suspension  of 
payment  under  this  subsection  with  respect  to  any  institution,  he  shall 
submit  a  notice  of  such  order  to  the  single  State  agency  (referred  to  in 
section  1902(a)  (5) )  of  each  State  which  he  has  reason  to  believe  does 
or  may  utilize  the  services  of  such  institution  in  providing  medical 
assistance  under  a  plan  approved  under  this  title. 

[(4)  Any  order  for  suspension  of  payment  issued  with  respect  to 
any  institution  under  this  subsection  shall  become  effective,  in  the  case 
of  anv  State  plan  approved  under  this  title,  on  the  60th  day  after  the 
date  the  State  agency  (referred  to  in  section  1902(a)  (5) )  administer- 
ing or  supervising:  the  administration  of  such  plan  receives  notice  of 
such  order  submitted  pursuant  to  paragraph  (3).  Any  such  order  shall 
cense  to  be  effective  at  such  time  as  the  Secretary  is  satisfied  that  the 
institution  is  participating  in  substantial  negotiations  which  seek  to 
remedy  the  conditions  which  gave  rise  to  his  order  of  suspension  of 
payments,  or  that  the  amounts  (referred  to  in  paragraph  (2) )  are  no 
longer  due  from  such  institution  or  that  a  satisfactory  arrangement 
has  been  made  for  the  payment  by  such  institution  of  any  such 
amounts.  Upon  the  determination  of  the  Secretary  that  any  such  order 
with  respect  to  any  such  institution  shall  cease  to  be  effective,  he  shall 
forthwith  notify  each  State  agency  to  which  he  has  theretofore  sub- 
mitted notice  under  paragraph  C3)  with  respect  to  such  institution. 

ir(5)  Whenever  any  order  which  has  been  issued  bv  the  Secretary 
under  the  preceding  provisions  of  this  subsection  with  respect  to  an 
institution  ceases  to  be  effective,  any  payment  to  which  any  State 
would  (except  for  the  preceding  provisions  of  this  subsection)  have 
been  entitled  under  this  section  on  account  of  services  provided  by 
such  institution  shall  be  made  to  such  State  for  the  month  in  which 
such  order  ceases  to  be  effective.^ 

(j)  Notwithstanding  the  preceding  provisions  of  this  section^  the 
amount  determined  under  subsection  (a)(1)  for  anv  State  for  any 
quarter  shall  he  adjusted  in  accordance  with  section  1913. 

SfC  ^  >fC  Sf*  ^  3j! 

(n)  The  State  agency  may  refuse  to  enter  into  any  contract  or 
agreement  with  a  hospital,  nursing  home,  or  other  institution,  organi- 
zation, or  agency  for  purposes  of  participation  under  the  State  plan, 
or  otherwise  to  approve  an  institution,  organization,  or  agency  for 
such  purposes,  if  any  person,  who  has  a  direct  or  indirect  ownership 
or  control  interest  of  5  percent  or  more  in  such  institution,  organiza- 
tion, or  agencv.  or  who  is  an  officer,  director,  agent,  or  managing 
employee  (as  defined  in  section  1126(b))  of  such  institution,  organi- 
zation, or  agency,  is  a  person  described  in  section  1126(a)  (whether 
or  not  such  institution,  organization,  or  agencv  has  in  effect  an  afrree- 
ment  entered  into  with  the  Secretary  pursuant  to  section  1866  [or  is 
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subject  to  a  suspension  of  payment  order  issued  under  subsection  (j)  J 
of  this  section;  and,  notwithstanding  any  other  provision  of  this 
section,  the  State  agency  may  terminate  any  such  contract,  agree- 
ment, or  approval  if  it  determines  that  the  institution,  organization, 
or  agency  did  not  fully  and  accurately  make  any  disclosure  required 
of  it  by  section  1126(a)  at  the  time  such  contract  or  agreement  was 
entered  into  or  such  approval  was  given. 

*  *  *  *  *  4e 

DEFINITIONS 

Sec.  1905.  The  purposes  of  this  title — 

(a)  The  term  "medical  assistance"  means  payment  of  part  or  all 
of  the  costs  of  the  following  care  and  services  (if  provided  in  or  after 
the  third  month  before  the  month  in  which  the  recipient  makes  appli- 
cation for  assistance)  for  individuals,  and,  with  respect  to  physicians' 
or  dentists'  services,  at  the  option  of  the  State,  to  individuals  (other 
than  individuals  with  respect  to  whom  there  is  being  paid,  or  who  are 
eligible,  or  would  be  eligible  if  they  were  not  in  a  medical  institution, 
to  have  paid  with  respect  to  them  a  State  supplementary  payment  and 
are  eligible  for  medical  assistance  equal  in  amount,  duration,  and 
scope  to  the  medical  assistance  made  available  to  individuals  described 
in  section  1902(a)  (10)  (A) )  not  receiving  aid  or  assistance  under  any 
plan  of  the  State  approved  under  title  I,  X,  XIV,  or  XVI,  or  Part  A 
of  title  IV,  and  with  respect  to  whom  supplemental  security  income 
benefits  are  not  being  paid  under  title  XVI,  who  are 

(i)  under  the  age  of  21, 

(ii)  relatives  specified  in  section  406(b)  (1)  with  whom  a  child 
is  living  if  such  child,  except  for  section  406(a)  (2),  is  (or  would, 
if  needy,  be)  a  dependent  child  under  part  A  of  title  IV, 

(iii)  65  years  of  age  or  older, 

(iv)  blind,  with  respect  to  States  eligible  to  participate  in  the 
State  plan  program  established  under  title  XVI, 

(v)  18  years  of  age  or  older  and  permanently  and  totally 
disabled,  with  respect  to  States  eli<(i:iblo  to  participate  in  the  State 
plan  program  established  under  title  XVI, 

(vi)  persons  essential  (as  described  in  the  second  sentence  of 
this  subsection)  to  individuals  receivinjr  aid  or  assistance  under 
State  plans  approved  under  title  I,  X,  XIV,  or  XVI,  or 

(vii)  blind  or  disabled  as  defined  in  section  1614.  with  respect 
to  States  not  eligible  to  participate  in  the  State  plan  program 
established  under  title  XVI, 

but  whose  income  and  resources  are  insufficient  to  meet  all  of  such 
cost — 

(1)  inpatient  hospital  services  (other  than  services  in  an  institu- 
tion for  tuberculosis  or  mental  diseases)  ; 

SjC  ^fi  ^  S|C 

(16)  effective  January  1,  1973,  inpatient  psychiatric  hospital 
services  for  individuals  under  age  21,  as  defined  in  subsection 
(h);i:and] 

(17)  services  fuimhhed  hv  a  nurse-midwife  (as  defined  in  sub- 
section (m) )  which  he  is  legally  authorized  to  perform  under  State 
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law  {or  the  State  regulatory  mechanism  provided  hy  State  law), 
whether  or  not  he  is  under  the  supervision  of^  or  associated  with., 
a  physician  or  other  health  care  provider;  and 

[(17)]  {18)  any  other  medical  care,  and  any  other  type  of  re- 
medial care  recognized  under  State  law,  specified  by  the  Secre- 
tary; 

except  as  otherwise  provided  in  paragraph  (16),  such  term  does  not 
include — 

(A)  any  such  payments  with  respect  to  care  or  services  for 
any  individual  who  is  nn  inmate  of  a  public  institution  (except 
as  a  patient  in  a  medical  institution) ,  or 

(B)  any  such  payments  with  respect  to  care  or  services  for  any 
individual  who  has  not  attained  65  years  of  age  and  who  is  a 
patient  in  an  institution  for  tuberculosis  or  mental  diseases. 

For  purposes  of  clause  (vi)  of  the  preceding  sentence,  a  person  shall 
be  considered  essential  to  another  individual  if  such  person  is  the 
spouse  of  and  is  living  with  such  individual,  the  needs  of  such  person 
are  taken  into  account  in  determining  the  amount  of  aid  or  assistance 
furnished  to  such  individual  (under  a  State  plan  approved  under  title 
T,  X,  XIV,  or  XVI),  and  such  person  is  determined,  under  such  a 
State  plan,  to  be  essential  to  the  well  being  of  such  individual. 

(b)  The  term  "Federal  medical  assistance  percentage"  for  any  State 
shall  be  100  per  centum  less  the  State  percentage ;  and  the  State  per- 
centage shall  be  that  percentage  which  bears  the  same  ratio  to  45  per 
centum  as  the  square  of  the  per  capita  income  of  such  State  bears  to 
the  square  of  the  per  capita  income  of  the  continental  United  States 
(including  Alaska)  and  Hawaii;  except  that  [(1)]|  the  Federal  med- 
ical assistance  percentage  shall  in  no  case  be  less  than  50  per  centum 
or  more  than  83  per  centum  [,  and  (2)  the  Federal  medical  assistance 
percentage  for  Puerto  Rico,  the  Virgin  Islands,  and  Guam  shall  be 
50  per  centum].  The  Federal  medical  assistance  percentage  for  any 
State  shall  be  determined  and  promulgated  in  accordance  with  the 
provisions  of  subparagraph  (B)  of  section  1110(a)  (8).  Notwithstand- 
ing the  first  sentence  of  this  section,  the  Federal  medical  assistance 
percentage  shall  be  100  per  centum  with  respect  to  amounts  expended 
as  medical  assistance  for  services  which  are  received  throu^rh  an  Indian 
Health  Service  facility  whether  operated  by  the  Indian  Health  Serv- 
ice or  by  an  Indian  tribe  or  tribal  organization  ( as  defined  in  section  4 
of  the  Indian  Health  Care  Improvement  Act). 

*  *  :ic  :f:  *  *  « 

(m)  The  term  '•'nurse-midwife^''  means  a  registered  nurse  who  has 
successfully  completed  a  program  of  stud"*/  and  clinical  experience 
meeting  guidelines  prescribed  hti  the  Secretary.,  or  hojs  heen  certified 
hy  an  organization  recognized  hy  the  Secretary^  and  performs  serv- 
ices in  the  area  of  management  of  the  care  of  mothers  and  hahies 
{throughout  the  matemitu  cycle)  which  he  is  legally  authorized  to 
perform  in  the  State  in  which  he  performs  such  services. 

*  *  *  itt  *  nt  * 

PENALTIES 


Sec.  1909.  (a)  *  *  * 
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(b)  (1)  Whoever  l^noicingly  and  icilJ f  ully  solicits  or  receives  any 
remuneration  (including  any  kickback,  bribe,  or  rebate)  directly  or 
indirectly,  oveitly  or  covertly,  in  cash  or  in  kind — 

(  A)  in  return  for  referring  an  individual  to  a  person  for  the 
furnishing  or  arranging  for  the  furnishing  of  any  item  or  service 
for  which  payment  may  be  made  in  whole  or  in  part  under  this 
title,  or 

(B)  in  return  for  purchasing,  leasing,  ordering,  or  arranging 
for  or  recommending  purchasing,  leasing,  or  ordering  any  goods, 
facility,  service,  or  item  for  which  payment  may  be  made  in  whole 
or  in  part  under  this  title, 
shall  be  guilt  of  a  felony  and  upon  conviction  thereof,  shall  be  fined 
not  more  than  S25.0(X)  or  imprisoned  for  not  more  than  five  vears,  or 
both. 

(2)  Whoever  knowingly  and  wiUfuUy  offers  or  pays  any  remunera- 
tion (including  any  kickba-ck.  bribe,  or  rebate)  directly  or  indirectly, 
overtly  or  covertly,  in  cash  or  in  kind  to  any  person  to  induce  such 
person — 

(A)  to  refer  an  individual  to  a  person  for  the  furnishing  or 
arranging  for  the  furnishing  of  any  item  or  service  for  which 
payment  may  be  made  in  whole  or  in  part  under  this  title,  or 

(B)  to  purchase,  lease,  order,  or  arrange  for  or  recommend 
purchasing,  leasing,  or  ordering  any  goods,  facility,  ser\'ice,  or 
item  for  which  payment  may  be  made  in  whole  or  in  part  under 
this  title, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be  fined 
not  more  than  $25,000  or  imprisoned  for  not  more  than  five  years,  or 
both. 

*  «  *  «  *  *  * 

CERTIFICATION  AXD  APPROVAL  OF  SKILLED  XURSIXG  FACILITIES  AND  OF 
RURcVL  HEALTH  CLINICS 

Sec.  1910.  (a)  *  *  * 

******  4e 

{c)  (1)  The  Secretary  may  cancel  approval  of  any  shilled  nursing 
or  intermediate  care  facility  at  any  time  if  he  finds  on  the  basis  of 
a  determination  made  by  him  as  provided  in  section  1902{a)  {33)  (B) 
that  a  facility  fails  to  meet  the  requirements  contained  in  section 
1902 {a)  {28)  or  section  W05(c).  or  if  he  finds  grounds  for  termina- 
tion of  his  agreement  icith  the  facility  pursuant  to  section  1866 {h). 
In  that  event  the  Secretary  shall  notify  the  State  agency  and  the 
skilled  nursing  facility  or  intermediate  care  facility  that  approval 
of  eliqiMlity  of  the  facility  to  participate  in  the  programs  estahlished 
hy  this  title  and  title  XT  1 11  shall  be  terminated  at  a  time  specified 
by  the  Secretary.  The  approval  of  eligibility  of  any  such  facility  to 
participate  in  such  programs  mai/  not  be  reinstated  unless  the  Sec- 
retary  finds  that  the  reason  for  termination  has  been  removed  and 
there  is  reasonchle  assurance  that  it  will  not  recur . 

{2)  Any  skilled  nursing  facility  or  intermediate  care  faeility  which 
is  dissatisfied  with  a  determination  by  the  Secretary/  that  it  no  longer 
qualifies  as  a  skilled  massing  facility  or  intennediate  care  facility  for 
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purposes  of  this  title^  shall  he  entitled  to  a  hearing  hy  the  Secretary 
to  the  same  extent  as  is  provided  in  section  206(h)  and  to  judicial  re- 
view of  the  Secretary's  final  decision  after  such  hearing  as  is  provided 
in  section  205(g),  Any  agreement  hetween  such  faxiility  and  the  State 
agency  shall  remain  in  effect  until  the  period  for  filing  a  request  for 
a  hearing  has  expired  or,,  if  a  request  has  heen  fled,,  until  a  decision 
has  heen  made  hy  the  Secretary ;  except  that  the  agreement  shall  not 
he  extended  if  the  Secretary  makes  a  written  determination,,  speci- 
fying the  reasons  therefor^  that  the  continuation  of  provider  status 
constitutes  an  immediate  and  serious  threat  to  the  health  and  safety 
of  patients^  and  the  Secretary  certifies  that  the  facility  has  heen  no- 
tified of  its  deficiencies  and  has  failed  to  correct  them. 

*  *  *  *  *  *  * 

WITHHOLDING  OF  FEDERAL  SHARE  OF  PAYMENTS  FOR  CERTAIN  MEDICARE 

PROVIDERS 

Sec.  1913.  (a)  The  Secretary  may  adjust^  in  accordance  with  this 
section,,  the  Federal  matching  payment  to  a  State  with  respect  to  ex- 
penditures for  medical  assistance  for  care  or  services  furnished  in  any 
quarter  hy — 

(1)  an  institution  (A)  which  has  or  previously  had  in  effect 
an  agreement  with  the  Secretary  under  section  1S66 ;  and  (B)  (i) 
from  which  the  Secretary  has  heen  unahle  to  recover  overpay- 
ments made  under  title  XVIII ^  or  (ii)  from  which  the  Secre- 
tary has  heen  un^vile  to  collect  the  information  necessary  to 
ennhle  him  to  deter-ivdne  the  amount  ( ii  an7/)  of  the  overpayments 
made  to  such  institution  under  title  XVIII ;  and 

(2)  any  person  (A)  who  (i)  has  previously  accepted  payment 
on  the  hasis  of  an  assignment  under  section  18Ip2(h)  (3)  (B)  (ii), 
and  (ii)  during  the  annual  period  immediately  precedina  such 
quarter  suhmitted  no  claims  for  payment  under  title  XVIII ^  or 
suhmitted  claims  for  payment  under  title  XVIII  lohich  aggre- 
gated less  than  the  amount  of  overpayments  made  to  him,  and 
(B)  (i)  from  whom  the  Secretary  has  heen  unahle  to  recover  over- 
payments received  in  violation  of  the  terms  of  such  assignment, 
or  (ii)  from  ivhom  the  Secretary  has  heen  unahle  to  collect  the 
information  necessary  to  enable  him  to  determine  the  amount  (if 
any)  of  the  overpayments  made  to  such  person  under  title  XVIII. 

(h)  The  Secretary  may  (suhiect  to  the  rpmaining  provisions  of  this 
section)  reduce  payment  to  a  State  under  this  title  for  any  Quarter  hy 
an  amount  equal  to  the  lesser  of  the  Federal  matching  share  of  pay- 
ments to  any  institution  or  person  specified  in  suhsecfion  (a),  or  the 
total  overpayments  to  such  institution  or  person  under  title  XVIII, 
and  may  require  the  State  to  reduce  its  payment  to  such  institution  or 
person  hy  such  amount, 

(c)  The  Secretary  shall  not  make  any  adjustment  in  the  payment 
to  a  State,  nor  require  any  admstment  in  the  payment  to  an  institu- 
tion or  person^  pursuant  to  subsection  ( h )  until  after  he  has  provided 
adequate  notice  (which  shall  he  not  less  than  60  days)  to  the  State 
agency  and  the  institution  or  person, 

(d)  The  Secretary  shaU  hy  reoulation  provide  nrocedures  for  im- 
plementation of  this  section,  which  procedures  shall  (1)  determine 
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the  amount  of  the  Federal  payment  to  lohich  the  institution  or  per- 
son would  oth^rioise  he  entitled  under  this  section  which  shall  he 
treated  as  a  setoff  agairist  overpayments  under  title  XVIII^  and  (2) 
assure  the  restoration  to  the  institution  or  person  of  amounts  with- 
held under  this  section  which  are  ultimately  determined  to  he  in  ex- 
cess of  overpayments  under  title  XVIII  and  to  which  the  institution 
or  person  would  otherwise  he  entitled  under  this  title. 

{e)  The  Secretary  shall  restore  to  the  trust  funds  established  under 
sections  1817  and  1841^  as  appropriate^  amounts  recovered  under  this 
section  as  setoffs  against  overpayments  under  title  XVIII. 

(/)  Notwithstanding  any  other  provision  of  this  title.,  an  institution 
or  person  shall  not  he  entitled  to  recover  from  any  State  any  amount 
in  payment  for  medical  care  and  services  under  this  title  which  is 
withheld  hy  the  State  agency  pursuant  to  an  order  hy  the  Secretar-y 
under  suh section  (h). 

HOSPITAL  PROVIDERS  OF  SKILLED  NURSING  AND  INTERMEDIATE  CARE 

SERVICES 

Sec.  1914'  {a)  Notwithstanding  any  other  provision  of  this  title, 
payment  may  he  made^  in  accordance  icith  this  section^  under  a  State 
plan  approved  under  this  title  for  slxUled  nursing  facility  services  and 
intermediate  care  facility  services  furnished  hy  a  hospital  which  has 
in  effect  an  agreement  under  section  1883. 

(h)  {1)  Payment  to  any  such  hospital,  for  any  skilled  nursing  or 
intermediate  care  facility  services  furnished,  shall  he  at  a  rate  equal 
to  the  average  rate  per  patient-day  paid  for  routine  services  during 
the  previous  calendar  year  under  this  title  to  skilled  nursing  and  inter- 
mediate care  facilities  located  in  the  State  in  lohich  the  hospital  is 
located.  The  reasonahle  cost  of  ancillary  services  shall  he  determined 
in  the  same  manner  as  the  reasonahle  cost  of  ancillary  services  pro- 
vided for  inpatient  hospital  services. 

(2)  With  resepct  to  any  period  for  which  a  hospital  has  on  agree- 
ment under  section  1883  in  order  to  allocate  routine  costs  hetween 
hospital  and  long-term  care  services,  the  total  reimhursement  for 
routine  services  received  from  all  classes  of  long-term  care  patients 
{including  title  XVIII,  title  XIX,  and  private  pay  patients^  shall 
he  subtracted  from  the  hospital  total  routine  costs  hefore  calculations 
are  made  to  determine  title  XIX  reimhursement  for  routine  hospital 
services. 

(c)  The  State  plan  may  provide  an  alternative  method  for  deter- 
minina  the  amount  of  payment  for  long-term  care  services  furnished 
in  a  distinct  part  of  a  hospital  {xvhere  the  conditions  descrihed  in 
section  1883(g)  are  met)  that  is  the  same  ns  the  method  vrescrihed  in 
suhsection  (h)  of  this  section  for  determining  the  amount  of  payment 
for  surh  services  furnished  hy  a  hospital  that  uses  heds  interchnng eahle 
for  either  acute  or  long-term  care. 

*  *  *  *  *  4:  « 

Sectiox  3  OF  Public  Law  95-210 

AX  ACT  to  amend  titles  XVITT  and  XTX  of  the  Snpioi  Spcuritv  Act  to  provide 
payment  for  rural  health  clinic  services,  and  for  other  purposes 


IIL  EXPLANATION  OF  PROVISIONS 


A.  TITLE  VIII:  SPENDING  REDUCTIONS 
1.  SUBTITLE  A:  MEDICARE  AND  MEDICAID  PROGRAM  SAVINGS 
a.  Medicare  Amendments  of  1980  (Provisions  of  H.R.  3990)  ^ 

Home  Health  Services  (Section  802) 

Since  the  beginning  of  the  medicare  program,  home  health  benefits 
have  been  available  under  both  part  A — hospital  insurance — and  part 
B — medical  insurance. 

To  be  eligible  for  home  health  care,  the  beneficiary  must  be :  ( 1 )  es- 
sentially confined  to  his  home,  (2)  under  the  care  of  a  physician, 
and  (3)  in  need  of  skilled  nursing  care,  speech  therapy,  or  physical 
therapy.  If  all  these  requirements  are  met,  an  individual  is  eligible 
for  the  full  range  of  home  health  services. 

Title  VIII  amends  the  medicare  home  health  benefit  in  the  follow- 
ing manner:  (1)  unlimited  visits  are  to  be  available  under  both 
parts  A  and  B;  (2)  the  present  three-day  prior  hospitalization  re- 
quirement under  part  A  is  eliminated;  (3)  home  health  bene- 
fits under  part  B  will  no  longer  be  subject  to  the  $60  deductible: 
(4)  the  need  for  occupational  therapy  will  be  included  as  one  of  the 
qualifying  criteria  for  the  home  health  benefit;  and  (5)  the  present 
requirement  that  proprietary  home  health  agencies  can  participate 
in  medicare  only  in  those  States  that  license  home  health  agencies 
is  eliminated.  In  addition.  Title  VIII  establishes  additional  standards 
and  reimbursement  guidelines  for  the  effective  administration  of  the 
home  health  benefit. 

Elimination  of  the  limits  on  the  number  of  visits  under  parts  A 
and  B, — Beneficiaries  are  presently  eligible  for  100  visits  per  benefit 
period  during  the  year  following  a  hospital  stay  of  at  least  three  days 
under  part  A  and  100  visits  per  calendar  year  under  part  B.  Title  VIII 
eliminates  the  limitation  on  visits  under  each  part. 

Elimination  of  the  three-day  prior  hospitalization  requirement 
under  part  A. — In  order  to  receive  home  health  benefits  under  part  A, 
beneficiaries  must  be  hospitalized  for  at  least  three  consecutive  days. 
Elimination  of  this  requirement  will  be  particularly  helpful  to  the 
more  than  1.1  million  beneficiaries  who  have  only  part  A  of  medicare; 
presently  they  do  not  have  access  to  the  home  health  benefit  unless 
they  have  met  this  prior  hospitalization  requirement. 


^The  Committee  on  Ways  and  Means  favorably  reported  H.R.  3990  to  the 
House  (H.  Rept,  96-588,  Part  I)  on  November  ,5.  1979.  A  supplemental  report 
(H.  Rept.  96-588,  Part  II)  was  filed  by  the  Ways  and  Means  Committee  on 
December  5,  1979.  The  Committee  on  Interstate  and  Foreign  Commerce  favor- 
ably reported  the  bill  with  amendments  (H.  Rept.  96-588.  Part  III)  on  March  18, 
1980. 
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Elimination  of  the  part  B  $60  deductible  with  respect  to  home  health 
services, — In  1972,  legislation  was  enacted  which  exempted  the  part  B 
home  health  benefit  from  the  20-percent  coinsurance  applicable  to 
other  part  B  services.  Elimination  of  the  part  B  $60  deductible  with 
respect  to  such  services  will  eliminate  the  remaining  patient  cost- 
sharing  on  home  health  services. 

Addition  of  the  need  for  occupational  therapy  as  one  of  the  criteria 
qualifying  a  beneficiary  for  home  health  benefits. — Under  present  law, 
only  the  need  for  skilled  nursing  care  or  speech  or  physical  therapy 
qualifies  a  beneficiary  for  home  health  beneJits.  Occupational  therapy 
services  are  available  as  a  home  health  benefit  only  after  the  benefici- 
ary has  otherwise  qualified.  Occupational  therapy,  like  physical  ther- 
apy or  speech  therapy,  is  a  skilled  health  service  which  assists  a 
patient  who  is  recovering  from  an  illness  or  injury  in  making  the  tran- 
sition between  an  institution  and  self -care  in  the  home.  Accordingly, 
Title  VIII  recognizes  occupational  therapy  as  the  fourth  skilled  serv- 
ice which  will  qualify  beneficiaries  for  the  home  health  benefit. 

Elimination  of  the  licensing  requirement  for  proprietary  home 
health  agencies. — By  law,  proprietary,  or  for-profit,  home  health  agen- 
cies are  eligible  to  participate  in  the  medicare  program  only  where 
the  agency  is  licensed  pursuant  to  State  law  and  meets  such  additional 
standards  and  requirements  as  may  be  prescribed  in  regulations.  Since 
only  24  States  presently  license  home  health  agencies,  there  are  a  num- 
ber of  States  in  which  proprietary  agencies  are  precluded  from  partici- 
pating in  the  medicare  program.  With  respect  to  additional  standards 
which  by  law  may  be  imposed  on  proprietary  home  health  agencies,  it 
is  required  that  such  agencies  offer  skilled  nursing  services  and  one 
other  therapeutic  service  directly,  whereas  public  and  nonprofit  agen- 
cies are  allowed  to  contract  for  either  the  skilled  nursing  service  or 
the  other  therapeutic  service.  Title  VIII  eliminates  the  special  licens- 
ing requirement  under  medicare  pertaining  to  proprietary  home  health 
agencies  and  the  authority  of  the  Security  of  HHS  to  establish  addi- 
tional standards  solely  on  the  basis  of  the  tax  status  of  the  agencv. 

In  addition  to  the  liberalizations  in  the  home  health  benefit,  Title 
VIII  also  includes  several  provisions  to  assure  the  more  efficient  and 
economical  administration  of  the  benefit. 

Regional  intermediaries  for  home  health  agencies. — Title  VIII  re- 
quires the  Secretary  of  HHS  to  establish  regional  intermediaries  for 
home  health  agencies.  The  Committee  has  found  a  wide  variation  in 
administrative  and  reimbursement  practices  among  intermediaries 
with  respect  to  home  health  providers.  This  is  largely  attributable  to 
the  small  proportion  of  an  intermediary's  medicare  business  that  is 
devoted  to  this  particular  type  of  provider.  As  a  consequence,  little 
expertise  is  developed  in  this  area  and  there  is  no  way  of  making 
meaningful  comparisons  of  the  utilization  and  cost  of  various  agen- 
cies. Consolidation  of  the  medicare  home  health  business  among  a 
smaller  number  of  intermediaries  will  enable  intermediaries  to  focus 
more  resources  on  the  administration  of  the  benefit  and  develop  uni- 
form cost  and  performance  criteria. 

Title  VIII  provides  that,  in  the  case  of  those  hospital -based  hom'^ 
health  asrencies  which  use  the  same  medicare  intermediary  used  bv 
their  affiliated  hospital,  the  Secretary  is  to  reassign  the  home  health 
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agency  to  another  intermediary  only  where  he  determines  such  a  re- 
assigimient  would  result  in  more  effective  and  efficient  administration 
of  the  program. 

Hom-e  health  aides. — Title  VIII  modifies  the  present  provision  of  the 
home  health  benefit  which  covers  services  furnished  by  a  home  health 
aide  on  a  part-time  or  intermittent  basis  by  requiring  that  such  aides 
meet  certain  qualification  standards.  It  has  come  to  the  attention  of  the 
Committee  that,  in  some  cases,  aides  have  been  used  to  provide  services 
under  the  medicare  home  health  benefit  who  have  no  prior  training  or 
experience  in  caring  for  the  medical  needs  of  the  aged  and  disabled. 
This  has  been  found  to  be  particularly  true  in  the  case  of  some  agencies 
which  do  not  directly  employ  home  health  aides,  but  contract  out  for 
those  services,  sometimes  with  personnel  agencies  which  supply  general 
temporary  help.  Title  VIII  makes  it  clear  that  home  health  aides, 
whether  employed  directly  by  the  home  health  agency  or  made 
available  through  contract  with  another  entity,  must  have  completed 
a  training  program  approved  by  the  Secretary. 

Physician  certification. — Title  VIII  requires  that  the  physician  who 
performs  the  required  certification  with  respect  to  home  health  services 
and  establishes  and  reviews  the  plan  of  treatment  cannot  be  a  physician 
who  has  a  significant  ownership  interest  in  or  a  significant  financial  or 
contractual  relationship  with  the  home  health  agency  that  is  providing 
the  service  to  the  medicare  beneficiary. 

The  Committee  has  found  that  some  home  health  agency  patients 
have  had  their  certifications  or  plans  of  treatment  signed  and  author- 
ized by  phvsicians  who  are  medical  directors  or  owners  of  the  provider 
home  health  agencies.  Title  VIII  will  prevent  potential  conflicts  of 
interest  from  arising  ns  part  of  the  certification  and  plan  of  treatment 
process. 

Bovding  and  escroTc  requirements. — In  settling  the  medicare  cost 
reports  after  the  close  of  a  home  health  agency's  fiscal  year,  it  is  some- 
times determined  that  in  making  interim  payments  throughout  the 
year  the  medicnre  program  has  substnntially  overpaid  the  agency. 
Since  home  health  agencies  are  generally  established  with  very  little 
capital  investment  and  have  little  or  no  equity,  there  may  be  no  fi- 
nancial resources  available  to  repay  the  medicare  program.  For  ex- 
ample, in  the  case  of  an  agency  which  serves  only  medicare  bene- 
ficiaries, the  agency  can  borrow  funds  to  repay  the  overpayment  and 
medicare  Avill  reimburse  the  agency  for  100  percent  of  the  costs  re- 
lated to  the  loan. 

As  in  the  case  with  agencies  which  receive  all  or  a  substantial  por- 
tion of  their  incomo  from  the  medicare  program,  it  is  not  in  the  best 
interest  of  the  medicare  program  to  totally  or  almost  totally  finance 
a  loan  to  repay  itself.  Accordingly,  the  bill  provides  the  Secretary  of 
HHS  authority  to  establish  bonding  and  escrow  requirements  for  such 
agencies  in  order  to  assure  the  availability  of  funds  to  repay  any  over- 
payments. Medicare  will  not  recognize  as  allowable  costs  for  reim- 
bursement purposes  any  costs  which  are  incurred  in  connection  with 
meeting  the  bonding  requirement  or  establishing,  an  escrow  account. 
To  assure  that  the  restricted  funds  are  used  to  make  the  repayments, 
medicare  will  not  recognize  as  allowable  costs,  any  costs  or  interest 
charges  incurred  in  connection  with  amounts  borrowed  for  the  purpose 
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of  repaying  overpayments,  (This  limitation  on  borrowing  expenses 
is  to  apply  only  to  agencies  subject  to  the  bonding  and  escrow  re- 
quirements.) The  Committee  recognizes,  however,  that  the  amounts 
available  from'  the  bond  or  the  escrow  account  may  not  be  sufficient  to 
repay  the  entire  amount  of  the  overpayment.  In  cases  where  the  re- 
stricted amounts  are  used  but  are  insufficient,  the  borrowing  costs 
are  to  be  recognized  as  allowable  costs,  to  the  extent  they  are  reason- 
able. 

Limitations  on  reimbursement  for  certan  types  of  contracts, — Title 
VIII  provides  that,  in  the  case  of  contracts  entered  into  after  the  date 
of  enactment  under  which  services  are  furnished  for  or  on  behalf  of 
the  agency,  no  costs  incurred  by  the  agency  in  connection  with  such  a 
contract  are  to  be  considered  allowable  costs  if  either  (i)  the  term  of 
the  contract  exceeds  five  years,  or  (ii)  the  amount  payable  under  the 
contract  is  based  on  a  percentage  of  the  agency's  reimbursement  for 
services  furnished. 

The  General  Accounting  Office  has  concluded  that  long-term-  con- 
tracts, as  long  as — 20  to  80  years — which  typically  provide  for  manage- 
ment consulting  services,  are  a  source  of  abuse  in  the  medicare  pro- 
gram. Similarly,  franchise  operations  have  been  identified  which  base 
their  fees  on  a  percentage  of  reimbursement,  with  the  result  that  pay- 
ment under  the  contract  may  be  considerably  more  than  the  actual 
value  of  the  services  furnished.  Title  VIIT  requires  the  home  health 
agencies  to  follow  normal  prudent  business  practices  and  assures 
that  the  program  will  not  have  to  pay  excessive  costs. 

With  respect  to  existing  percentage-of -reimbursement  contracts  for 
services.  Title  VIII  limits  medicare  reimbursement  to  amounts  which 
are  equal  to  the  reasonable  value  of  the  service.  In  adapting  these 
limitations  on  reimbursement  for  existing  percentage  contracts  of 
home  health  agencies,  the  Committee  intends  in  no  way  to  diminish 
any  of  the  Secretary's  authority,  under  current  law,  to  impose  limita- 
tions on  the  costs  that  will  be  recognized  as  allowable  with  respect  to 
contracts  entered  into  by  providers  of  services. 

Other  administrative  requirements. — Title  VIII  authorizes  the 
Secretary  to  establish  such  other  administrative  requirements  for 
home  health  agencies  as  he  finds  necessary  for  the  effective  and  efficient 
operation  of  the  program.  It  is  the  Committee's  intent  to  provide  suffi- 
cient direction  to  the  Secretary  of  HHS  to  insure  the  development  of 
more  adequate  administrative  and  reimbursement  guidelines  and,  at 
the  same  time,  provide  the  Secretary  with  authority  to  establish  such 
additional  guidelines  or  requirements  he  deems  necessary  in  order  to 
improve  the  administration  of  the  program.  In  particular,  the  Com- 
mittee expects  the  Secretary  to  take  the  following  actions : 

Develop  and  promulgate  under  the  authority  of  section  223  of 
Public  Law  92-603,  where  appropriate,  limits  on  specific  cate- 
gories of  costs  incurred  by  home  health  agencies;  such  limits 
would  be  in  addition  to  those  overall  per  visit  limits  which  may 
already  be  in  effect ; 

Develop  and  issue  to  fiscal  intermediaries  by  January  1,  1981, 
cost  screens  which  are  to  be  used  by  the  intermediaries  in  deter- 
mining whether  an  agency's  overall  costs  or  costs  in  specific  cate- 
gories are  substantially  out  of  line  with  those  of  comparable  home 
health  agencies; 
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Develop  and  issue  to  the  fiscal  intermediaries  by  January  1, 
1981,  detailed  utilization  screens  which  can  be  used  for  both  reim- 
bursement purposes  and  identifying  potential  program  abuse ; 

Develop  appropriate  mechanisms  for  assuring  that  the  present 
standards  related  to  the  supervision  of  home  health  aides  by  nurse 
supervisors  are  enforced ;  and 

Conduct  a  comprehensive  demonstration  program  to  evaluate 
alternatives  to  the  present  cost  reimbursement  method  for  home 
health  services,  and  report  back  to  the  Committee  on  the  prog- 
ress and  findings  of  the  demonstrations  by  January  1,  1982,  and 
annually  thereafter. 
The  amendments  made  by  this  section  are  effective  with  respect  to 
services  furnished  on  or  after  July  1,  1981. 

Reciprocal  Agreements  for  Services  Furnished  Outside  the 

United  States  (Section  803) 

Title  VIII  authorizes  the  President  to  enter  into  reciprocal  agree- 
ments with  other  countries  to  provide  hospital  and  medical  benefits  for 
medicare  beneficiaries  living  or  traveling  outside  the  United  States. 

Under  present  law,  medicare  coverage  is  provided  with  a  few  lim- 
ited exceptions,  only  for  health  care  services  rendered  within  the 
United  States.  These  exceptions  cover  only  cases  in  which  the  bene- 
ficiary needs  emergency  hospital  services  while  traveling  in  Canada 
between  the  48  contiguous  states  and  Alaska;  or  needs  hospital  serv- 
ices because  of  a  medical  problem  that  arose  while  traveling  or  resid- 
ing within  the  United  States  near  the  border,  and  a  Canadian  or  Mexi- 
can hospital  is  more  accessible  than  the  nearest  United  States  hospital. 
This  limitation  on  medicare  coverage  was  included  in  the  law  because 
of  the  administrative  problems  involved  in  verifying  the  medical 
necessity  for  services  furnished  outside  the  United  States,  establishing 
the  qualifications  of  foreign  medical  practitioners  and  institutions,  and 
determining  the  appropriate  amount  of  payments  to  make  for  services. 

A  significant  number  of  medicare  beneficiaries  are  deprived  of  their 
medicare  benefits  during  such  times  as  tliey  may  be  traveling  or  living 
outside  the  United  States.  Siiice  the  basis  of  the  limitation,  in  present 
law  is  administrative,  the  Committee  believes  that  considerations  of 
equity  dictate  the  development  of  a  reasonably  workable  arrangement 
for  assuring  medicare  protection,  to  the  extent  feasible,  for  such 
beneficiaries. 

The  Committee  recognizes  that  there  are  limitations  in  the  approach 
included  in  Title  VIII  to  providing  coverage  outside  the  Ignited  States. 
The  negotiation  process  is  likely  to  be  time-consuming  (although  Title 
VIII  provides  authority,  pending  the  conclusion  of  an  agreement,  for 
the  Secretary  of  HHS  to  enter  into  interim  arrangements  with  ac- 
credited hospitals  in  a  country  if  serious  negotiations  are  in  progress) , 
and  there  is  the  possibility  that  some  countries  will  choose  not  to  enter 
into  an  agreement.  Moreover,  Title  VIII  includes  certain  restrictions 
on  the  authority  to  negotiate  such  agreements.  For  example,  no  re- 
ciprocal agreement  negotiated  under  the  authority  granted  by  Title 
VIII  may  provide  entitlement  to  benefits  in  the  ITnited  States  for  for- 
eign nationals  who  do  not  meet  medicare's  entitlement  requirements 
with  respect  to  age  or  medical  condition  (regardless  of  that  individ- 
ual's status  under  his  country's  program) ,  or  authorize  any  individual 
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to  receive  benefits  in  the  United  States  on  a  reciprocal  basis  in  excess 
of  those  benefits  provided  for  medicare  beneficiaries.  Nevertheless, 
the  Committee  believes  that  the  use  of  reciprocal  agreements  represents 
the  most  effective  method  at  this  time  to  begin  to  overcome  the  admin- 
istrative and  technical  obstacles  that  have  heretofore  precluded  any 
coverage  for  services  furnished  to  beneficiaries  while  they  are  outside 
the  United  States. 
This  section  is  effective  on  enactment. 

Dentists'  Services  ( Section  804) 

Title  VIII  modifies  present  law  to  cover  services  performed  by 
dentists  where  those  services  are  presently  covered  when  performed 
by  physicians.  Title  VIII  also  covers  hospital  stays  for  the  per- 
formance of  noncovered  dental  services  where  the  severity  of  the 
dental  procedure  warrants  hospitalization. 

Under  present  law,  services  furnished  by  dentists  are  covered  under 
part  B  of  medicare  but  only  with  respect  to:  (1)  surgery  of  the  jaw 
or  any  structure  contiguous  to  the  jaw,  or  (2)  reduction  of  any  frac- 
ture of  the  jaw  or  facial  bone.  Payment  for  routine  dental  services  is 
specifically  excluded.  However,  there  are  some  services  which  are 
regularly  performed  by  both  physicians  and  dentists  but  which  are 
covered  under  medicare  only  if  performed  by  a  physician.  For  ex- 
ample, certain  procedures  and  services  relating  to  treatment  of  oral 
infections  are  covered  when  furnished  by  a  physician  but  are  not 
covered  when  furnished  by  a  dentist.  Such  functions  do  not  involve 
routine  dental  care,  which  is  separately  excluded  under  existing  law 
whether  performed  by  a  dentist  or  a  physician.  It  is  the  Committee's 
belief  that  it  is  appropriate  to  provide  the  same  coverage  for 
services  performed  by  a  dentist  (which  are  within  the  scope  of  his  state 
license)  that  is  provided  for  services  performed  by  physicians.  The 
present  exclusion  of  routine  dental  services  would  remain  in  effect. 

The  Committee  also  concluded  that  present  coverage  for  inpatient 
hospital  services  related  to  certain  noncovered  dental  procedures  is 
inadequate.  Under  existing  law,  the  test  for  medicare  coverage  of  the 
inpatient  services  is  the  patient's  underlying  condition  (e.g.,  history 
of  heart  failure).  As  a  result,  hospitalization  coverage  is  precluded 
where,  in  the  judgment  of  the  patient's  dentist,  the  severity  of  the 
dental  procedure  alone  requires  hospitalization.  Accordingly,  Title 
VIII  covers  hospital  stays  based  on  a  dentist's  (or  physician's)  certi- 
fication that  hospital  inpatient  services  are  necessary  for  the  per- 
formance of  noncovered  dental  procedures  either  because  of  the 
severity  of  the  dental  procedure  or  the  patient's  underlying  condition 
warrants  such  hospitalization. 

This  section  is  effective  with  respect  to  services  furnished  on  or 
after  July  1,1981. 

Treatment  of  Plantar  Warts  (Section  805) 

Title  VIII  eliminates  the  present  exclusion  of  services  related  to 
treatment  of  plantar  warts. 

Under  present  law,  coverage  for  services  related  to  routine  foot 
care — which  is  defined  as  "including  the  cutting  and  removal  of  corns, 
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warts,  or  callouses,  trimming  of  nails,  and  other  routine  hygienic 
care'' — is  specifically  excluded. 

Warts  on  the  feet  (often  called  plantar  warts  because  they  may 
appear  on  the  plantar  surface  of  the  foot),  are  tumors  caused  by 
infectious  viral  agents.  However,  because  of  the  routine  foot  cai^ 
exclusion  in  present  law,  treatment  for  plantar  warts  is  not  a  covered 
service,  while  the  treatment  of  warts  located  elsewhere  on  the  body  is 
a  covered  service.  The  Committee  is  concerned  about  this  inconsistency 
in  present  law,  and  Title  VIII  therefore  eliminates  the  present  exclu- 
sion of  coverage  of  services  related  to  the  treatment  of  plantar  warts. 

This  section  is  eifective  with  respect  to  services  furnished  on  or 
after  July  1,1981. 

CoMMUXiTY  Mextal  Health  Cexters  (Sectiox  806) 

Title  YIII  provides  that  services  furnished  in  qualified  community 
mental  health  centers  is  to  be  reimbursed  under  part  B  of  medicare 
on  a  cost-related  basis  or  on  the  basis  of  other  tests  of  reasonableness 
as  are  determined  by  the  Secret  an'  of  HHS  to  be  appropriate.  Up  to 
fifteen  outpatient  visits  per  year  are  to  be  covered  and  up  to  60  partial 
hospitalization  visits  per  year  are  to  be  covered. 

Community  mental  health  centers  are  not  specifically  recognized 
under  present  medicare  law.  Services  furnished  by  a  community 
mental  health  center  which  is  physician-directed  are  presently  covered 
either  as  physicians'  services  or  services  furnished  "incident  to"  a 
physician's  services  (e.g.,  services  of  psychologists  and  other  profes- 
sionals) .  Services  furnished  in  community  mental  health  centers  which 
are  not  physician-directed  are  not  generally  covered  under  the  medi- 
care program. 

Since  1963,  the  Federal  Government  has  been  involved  in  efforts  to 
develop  community  mental  health  centers  which  offer  a  range  of  out- 
patient mental  health  services  in  the  expectation  that  such  centers 
would  replace  large  inpatient  institutions  as  the  primary  place  of 
treatment  for  the  mentally  ill.  The  current  medicare  limitations  on  the 
coverage  of  outpatient  mental  health  services  are  not  consistent  with 
this  larger  objective. 

The  Committee  recognizes  that  there  are  differences  within  the  health 
care  community  as  to  the  strict  applicability  of  the  medical  model  to 
the  diagnosis  and  treatment  of  mental  disorders.  Thus,  while  stand- 
ard medicare  terminology^  may  be  used  for  definitional  purposes  in  the 
bill,  this  terminolog;\^  should  be  understood  and  applied  within  the 
framework  of  accepted  prevailing  practices  followed  by  qualified 
community  mental  health  centers  in  the  provision  of  mental  health 
services.  It  is  also  the  intent  that  periodic  review  and  approval  of  a 
plan  of  treatment  be  conducted  by  a  center's  duly  constituted  treat- 
ment review  committee,  of  which  the  physician  is  a  member,  composed 
of  members  of  the  several  disciplines  involved  in  the  care  and  treat- 
ment of  the  patient.  In  addition,  while  the  physician  certification  with 
respect  to  partial  hospitalization  visits  must  include  a  judgment  as  to 
the  patient's  need  for  institutionalization  in  the  absence  of  partial  hos- 
pitalization visits,  it  is  not  the  intent  that  such  a  judgrnent  need  imply 
that  institutionalization  would  otherwise  be  required  immediately. 
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The  use  of  the  term  "diagnostic  and  therapeutic  services"  in  the 

definition  of  covered  community  mental  health  services  is  intended  to 
encompass  those  liaison  and  coordination  services  furnished  by  quali- 
fied mental  health  personnel  of  the  center  as  part  of  the  overall  man- 
agement of  patient  care.  Title  VIII  provides  that  for  the  purpose  of 
medicare  reimbursement,  community  mental  health  services  are  to  be 
furnished  by  qualified  mental  health  professionals,  who  meet  stand- 
ards established  by  the  Secretary  of  Health  and  Human  Services.  The 
Committee  intends  that  a  qualified  clinical  psychologist  be  defined  as 
one  who  is  licensed  in  the  State  or,  in  a  State  which  does  not  license 
clinical  psychologists,  is  legally  authorized  to  perform  the  services  of 
a  clinical  psychologist,  and  who  meets  such  other  requirements  as  are 
determined  necessary  by  the  Secretary.  It  is  the  Committee's  intent 
that  a  qualified  clinical  psychologist  be  further  defined  by  the 
Secretary  as  one  who  has  a  doctorate  degree  in  psychology,  and  has 
had  at  least  two  years  of  supervised  clinical  experience  in  an  organized 
setting,  such  as  a  hospital  which  has  an  accredited  mental  health  fa- 
cility or  a  Federally-qualified  community  mental  health  center,  or  who 
has  a  comparable  combination  of  education  and  clinical  experience.  The 
Committee  expects  that  the  Secretary  will  determine  a  qualified 
psychiatric  social  worker  to  be  one  who  is  licensed  by  the  State  where 
a  State  has  a  licensure  program,  who  has  a  masters'  degree  from  an 
accredited  school  of  social  Avork,  and  who  has  two  years  of  supervised 
clinical  experience.  Further,  the  Secretary  is  expected  to  define  a 
qualified  psychiatric  nurse  to  be  one  who  is  licensed  to  practice  nursing 
by  the  State  in  which  he  or  she  functions,  who  has  a  masters  degree 
in  psychiatric  nursing  or  a  related  field  from  an  accredited  educational 
institution,  and  who  is  certified  as  a  psychiatric  nurse  by  the  appro- 
priate certifying  body  (if  any).  The  Secretary  may  define,  in  regula- 
tions, other  mental  health  professionals  (other  than  physicians)  who 
would  be  qualified  to  furnish  services  to  medicare  beneficiaries  in 
community  mental  health  centers.  Although  the  Committee  provides 
tlie  Secretary  this  flexibility,  the  Committee  expects  the  Secretary  to 
recognize  only  those  professionals  who  are  clearly  qualified  to  furnish 
mental  health  services  for  the  treatment  of  the  mentally  ill.  In  estab- 
lishing the  definitions  for  these  mental  health  professionals,  the  Sec- 
retary is  to  specify  appropriate  education,  certification,  licensure  and 
experience  criteria. 

The  term  "under  the  case  management  of  a  physician"  in  the  com- 
munity mental  health  center  setting  is  used  to  emphasize  that  daily, 
'*over-the-shoulder"  supervision  by  a  physician  of  all  of  the  services 
furnished  by  the  center  is  not  appropriate.  Case  management  is  in- 
tended to  imply  a  process  through  which  a  physician  and  qualified 
mental  health  professionals  collaborate  in  order  to  ensure  equality  of 
patient  care  and  treatment.  Case  management  requires  that  the  phy- 
sician monitor  and  evaluate  all  medicare  patients,  be  available  for 
advice  and  consultation  as  needed,  and  provide  direction  and  super- 
vision to  the  qualified  mental  health  professionals  concerning  the 
medical  services  to  be  provided.  This  process  may  take  place  apart 
from  the  direct  service  contact  of  the  qualified  mental  health  profes- 
sional. This  process  must  also  be  regularly  scheduled,  depending  upon 
the  patient's  condition,  and  documented  in  the  patient's  record. 
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Title  VIII  extends  recognition  as  qualified  providers  only  to 
those  centers  meeting  the  definition  of  and  requirements  for  a  com- 
munity mental  health  center  contained  in  the  Community  Mental 
Health  Center  Act  and  the  regulations  prescribed  thereunder.  How- 
ever, Title  VIII  directs  the  Secretary  to  develop  comparable  stand- 
ards, in  consultation  with  appropriate  professional  organizations,  (in- 
cluding the  Joint  Commission  on  Accreditation  of  Hospitals) ,  for  the 
possible  future  coverage  of  other  outpatient  mental  health  centers,  and 
to  submit  to  the  Congress  such  recommendations  as  he  finds  appropri- 
ate with  respect  to  coverage  and  standards  for  such  centers.  Such 
recommendations  are  to  be  submitted  within  24  months  after 
enactment. 

This  section  is  effective  with  respect  to  a  community  mental  health 
center's  first  accounting  period  which  begins  on  or  after  July  1,  1981. 

Comprehensi\t:   Outpatient   Rehabilitation   Facility  Services 

(Section  807) 

Comprehensive  outpatient  rehabilitation  centers  are  to  be  recog- 
nized under  Title  VIII  as  providers  of  services  under  medicare.  Such 
rehabilitation  centers  could  be  public  or  private  institutions  primarily 
engaged  in  providing  under  medical  direction  diagnostic,  therapeutic, 
and  restorative  services  to  outpatients  and  are  required  to  meet 
specified  conditions  of  participation. 

Under  present  law,  medicare  covers  certain  rehabilitation  services 
in  a  variety  of  settings  under  various  coverage  provisions.  Such  serv- 
ices are  included  among  the  services  that  may  be  reimbursed  on  a 
charge  basis  as  "incident  to''  the  services  of  a  physician.  Outpatient 
physical  therapy  and  outpatient  speech  pathology  services  are  covered 
on  a  cost-related  basis  when  furnished  by  a  clinic,  rehabilitation  agency 
or  public  health  agency;  however,  this  coverage  provision  does  not 
include  occupational  therapy  and  other  rehabilitation  services.  Serv- 
ices furnished  by  an  independently  practicing  physical  therapist  in 
the  office  setting  are  also  covered,  but  there  is  an  annual  limit  on  the 
amount  medicare  will  pay  for  such  services. 

Present  law  does  not  provide  coverage  for  a  broad  array  of  rehabili- 
tation services  where  these  are  furnished  on  an  outpatient  basis  in  a 
coordinated  fashion  by  a  comprehensive  outpatient  rehabilitation 
facility.  Title  VIII  makes  provision  for  such  coverage,  including 
the  coverage  of  occupational  therapy,  by  recognizing  such  facilities 
as  providers  of  services  if  they  meet  specified  conditions  of  participa- 
tion and  by  providing  reimbursement  under  part  B  for  the  services 
ordinarily  furnished  by  such  facilities  based  on  the  costs  they  incur 
in  fumishins:  covered  services  to  medicare  beneficiaries. 

This  section  is  effective  with  respect  to  a  facility's  first  account- 
ing period  which  begins  on  or  after  July  1, 1981 . 

Optometrists'  Services  (Section  808) 

Title  VIII  provides  coverage  for  services  furnished  by  optometrists 
to  aphakic  patients  (patients  without  the  natural  lens  of  the  eye). 
Also,  the  Secretary  of  HHS  is  directed  to  report  to  the  Congress 
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as  to  specific  le^slative  recommendations  for  implementing  coverage 
for  services  furnished  by  optometrists  to  cataract  patients. 

Present  law  specifically  excludes  payment  for  eyeglasses,  eye  exami- 
nations for  the  purposes  of  prescribing,  fitting,  or  changing  eyeglasses, 
and  procedures  performed  to  determine  the  refractive  state  of  the  eye. 
However,  post-surgical  lenses  for  aphakic  patients  are  covered  as 
prosthetic  devices  when  prescribed  by  a  physician  or  an  optometrist. 
While  medicare  covers  the  cost  of  a  physician's  examination  to 
determine  the  need  for  the  prosthetic  lenses,  the  cost  of  the  same  service 
when  furnished  by  an  optometrist  is  not  covered.  The  only  services  for 
which  optometrists  may  be  reimbursed  under  present  law  are  dispens- 
ing services  in  connection  with  the  actual  fitting  and  provision  of  such 
prosthetic  lenses. 

Title  VIII  provides  for  payment  under  medicare  for  examination 
services  performed  by  optometrists  in  connection  with  the  condition  of 
aphakia.  Optometrists  are  to  be  reimbursed  for  such  services  only  if 
they  are  licensed  to  perform  them  by  the  State  in  which  they  prac- 
tice. Additionally,  as  under  current  law,  payment  will  not  be  made 
for  refractions  whether  performed  by  an  optometrist  or  an  ophthal- 
mologist. 

The  Department  of  HHS  has  recommended  that,  while  optometrists' 
services  related  to  aphakia  should  be  covered  at  the  present  time,  it 
would  be  inappropriate  to  provide  coverage  for  services  furnished  by 
optometrists  to  cataract  patients  until  the  Department  has  had  an  op- 
portunity to  resolve  a  number  of  administrative  issues  related  to  such 
matters  as  delivery  pattern  changes,  utilization  controls,  an  opera- 
tional definition  of  cataracts,  and  cost  controls.  In  light  of  these  con- 
siderations, Title  VIII  directs  the  Secretary  to  complete  his  analysis  of 
the  pending  administrative  issues  and  submit  legislative  recommenda- 
tions with  respect  to  medicare  reimbursement  for  optometrists'  serv- 
ices for  cataract  patients. 

This  section  applies  to  services  furnished  on  or  after  July  1, 1981. 

Antigens  (Section  809) 

Title  VIII  allows  payment  to  an  allergist  for  the  preparation  of 
a  reasonable  supply  of  an  antigen,  including  a  supply  forwarded  to 
another  physician  or  a  rural  health  clinic  for  administration. 

Under  present  law,  medicare  coverage  of  drugs  and  biologicals  (in- 
cluding antigens)  is  limited  to  those  drugs  and  biologicals  which  (a) 
cannot  be  self -administered,  (b)  are  commonly  furnished  in  physi- 
cians' offices  incident  to  a  physician's  professional  service,  and  (c)  are 
commonly  either  rendered  without  charge  or  included  in  the  physi- 
cian's bill.  Thus,  the  cost  of  antigens  can  be  covered,  but  only  where 
their  preparation  and  administration  is  an  integral  part  of  the  aller- 
gist's service  and  represents  an  expense  to  him.  Title  VIII  allows 
payment  to  an  allergist  for  the  preparation  of  a  reasonable  supply 
of  antigen,  including  a  supply  forwarded  to  another  physician  or  a 
rural  health  clinic  for  administration. 

In  the  case  of  a  beneficiary  who  lives  some  distance  from  his  allergist, 
the  allergist  diagnoses  the  patient's  allergy  and  prepares  an  antigen 
with  which  to  treat  it;  and  often,  the  patient's  family  physician  per- 
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forms  the  actual  administration  of  the  antigen.  Under  present  law, 
however,  the  cost  of  the  antigen  is  not  covered  unless  the  allergist  who 
prepared  the  antigen  also  administers  it.  This  creates  a  financial  hard- 
ship for  a  beneficiary  who  lives  too  far  from  his  allergist  to  travel 
back  and  forth  for  the  regular  administration  of  the  antigen,  since 
he  must  pay  for  the  antigen  himself.  Title  VIII  remedies  this  prob- 
lem by  allowing  payment  for  the  antigen  even  where  the  allergist  does 
not  administer  it. 
This  section  is  effective  on  enactment. 

Payment  Where  Beneficiary  Not  at  Fault  (Section  810) 

Title  VIII  req^uires  the  Secretary  of  HHS  to  make  payment  where  a 
medicare  beneficiary  who  medically  required  a  higher  level  of  care  was 
erroneously  placed  in  a  distinct  part  of  an  institution  designated  to 
offer  a  lower  level  of  care. 

Under  present  law,  a  hospital  may  designate  a  "distinct  part"  of  its 
facility  (i.e.,  an  entire,  physically  identifiable  unit  consisting  of  all 
the  beds  in  that  unit,  such  as  a  separate  building,  a  floor,  ward  or  wing) 
and  have  it  qualify  for  participation  in  medicare  as  a  skilled  nursing 
facility.  Patients  located  in  the  "distinct  part"  skilled  nursing  facility 
are  entitled  to  skilled  nursing  facility  benefits,  but  not  hospital  benefits. 
(The  purpose  for  permitting  such  distinct  parts  is  to  assure  ease  of 
transfer  while  maintaining  continuity  of  medical  supervision  for  pa- 
tients who  no  longer  require  hospital  services  but  who  do  require 
skilled  nursing  facility  care.) 

A  skilled  nursing  facility  may  similarly  designate  a  "distinct  part" 
which  participates  in  medicare  as  a  skilled  nursing  facility,  while  the 
remaining  part  of  the  institution  serves  as  a  nonpartlcipating  domi- 
ciliary or  intermediate  care  facility.  Only  patients  located  in  the  par- 
ticipating skilled  nursing  facility  distinct  part  are  entitled  to  medicare 


There  have  Tbeen  instances  in  which  a  patient  who  requires  inpatient 
hospital  services  has  been  inadvertently  or  erroneously  placed  in  a  bed 
in  the  skilled  nursing  facility  distinct  part  of  the  hospital  as  a  re- 
sult of  a  professional  or  administrative  error  in  judgment.  In  such 
cases,  the  beneficiary's  claim  for  medicare  hospital  benefits  has  been 
denied.  Similarly,  there  have  been  instances  in  which  nursing  home 
patients  have  been  placed,  on  the  basis  of  erroneous  professional  or 
administrative  judgments,  in  beds  in  the  nonpartlcipating  part  of  the 
facility,  thus  depriving  them  of  their  entitlement  to  skilled  nursing 
facility  benefits.  In  neither  case  of  this  type  is  the  beneficiary  in  a 
position  to  make  a  choice  or  influence  the  action  taken  by  the  facility 
or  hospital. 

Under  present  law,  beneficiaries  must  bear  the  adverse  consequences 
resulting  from  erroneous  professional  judgment  as  to  the  appropriate 
levpl  of  care  required  and  erroneous  or  inadvertent  provider  ad- 
ministrative actions  in  the  placement  of  a  patient.  Accordingly, 
Title  VIII  requires  the  Secretary  to  make  payment  in  such  situa- 
tions— on  a  case-by-case  basis — where  he  determines  that  the  benefici- 
ary medically-required  the  higher  level  of  care  that  should  have  been 
provided.  Thus,  payment  is  to  be  made  under  this  provision  where 
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facility  benefits. 
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the  erroneous  transfer  is  caused  by:  (1)  an  action  of  a  utilization 
review  committee,  a  professional  standards  review  organization,  a 
fiscal  intermediary,  or  (2)  a  provider  of  services  which,  acting  in  good 
faith,  inadvertently  or  erroneously  assigned  the  patient  to  the  wrong 
bed. 

It  is  the  Committee's  intent  that  this  authority  to  provide  payment 
for  certain  noncovered  services  be  used  in  appropriate  cases  only; 
that  is,  where  it  is  clear  that  an  error  has  been  made.  It  is  expected 
that  the  Secretary  of  HHS  will  take  all  necessary  steps  to  assure  that 
this  provision  is  not  abused. 

This  section  is  effective  on  enactment. 

Flexibility  in  Application  of  Standards  to  Rukal  Hospitals 

(Section  811) 

Title  VIII  authorizes  the  Secretary  of  HHS  to  apply  medicare 
standards  more  flexibly  to  rural  hospitals  to  take  into  account  the 
availability  of  qualified  technical  personnel,  the  scope  of  services  fur- 
nished, and  the  economic  impact  of  structural  standards  which,  if 
rigidly  applied,  would  result  in  unreasonable  financial  hardship  for  a 
rural  hospital.  However,  this  authority  may  be  exercised  only  to  the 
extent  that  such  differential  application  of  the  standards  does  not 
jeopardize  or  adversely  affect  the  health  and  safety  of  patients. 

Under  present  law,  to  participate  in  medicare,  a  hospital  must  sat- 
isfy certain  statutory  conditions  of  participation  relating  to  health 
and  safety  standards,  physical  plant,  organizational  arrangements, 
and  qualified  medical,  nursing,  and  technical  staff.  The  Secretary  is 
authorized  to  prescribe  additional  requirements  he  finds  necessary  in 
the  interest  of  the  health  and  safety  of  patients.  (Many  requirements 
relating  to  fire  and  safety  precautions  have  been  promulgated  in  ac- 
cordance with  this  regulatory  authority.)  Until  December  31,  1978, 
authority  existed  for  the  Secretary  to  waive  the  statutory  24-hour 
registered  professional  nursing  service  requirement  in  the  case  of  a 
rural  hospital  where  he  determined  the  hospital  was  making  a  good 
faith  effort  to  comply  with  the  24-hour  requirement  but  such  com- 
pliance was  impeded  by  a  lack  of  qualified  nursing  personnel  in  the 
area. 

Many  professionals  contend  that  medicare's  health  and  safety 
standards  are  designed  primarily  for  large  urban  hospitals  and  that, 
consequently,  the  ri^id  application  of  these  standards  to  rural  hos- 
pitals, many  of  which  provide  a  lesser  range  of  services  and  have 
limited  access  to  the  services  of  technical  personnel,  creates  unneces- 
sary financial  and  management  burdens.  While  the  Committee  does 
not  share  the  view  that  diffierent  or  lesser  standards  ought  to  be  ap- 
plied to  rural  hospitals — since  the  intent  of  requiring  compliance  with 
basic  standards  is  to  uniformly  assure  the  safety  and  quality  of  care 
for  all  patients — the  Committee  does  believe  it  is  necessary  to  provide 
some  flexibility  in  the  application  of  national  standards.  Such  flex- 
ibility, however,  would  be  permissible  only  to  the  extent  that  it  does 
not  jeopardize  or  adversely  affect  the  health  and  safety  of  patients. 

Under  Title  VIII,  it  will  still  be  necessary  for  the  Secretary  to  assure 
that  there  is  compliance  with  appropriate  quality  and  safety  require- 
ments. For  example,  with  respect  to  the  requirements  for  nursing 
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services,  the  Secretary  could  provide  for  a  temporary  waiver  of  the 
requirements  but  only  for  such  period  as  he  determines  that  the  facil- 
ity's failure  to  fully  comply  with  the  requirements  is  attributable  to  a 
temporary  shortage  of  qualified  nursing  personnel  in  the  area,  a 
registered  nurse  is  present  on  the  premises  to  render  or  supervise  the 
nursing  service  during  at  least  the  regular  daytime  shift,  and  the 
employment  of  such  nursing  personnel  as  are  available  to  the  facility 
during  such  temporary  period  would  not  adversely  affect  the  health 
and  safety  of  patients.  Similar  tests  are  to  be  applied  by  the  Secretary 
with  respect  to  other  types  of  technical  personnel,  including  tests 
related  to  the  scope  of  services  furnished  by  the  facility  and  the  facil- 
ity's good  faith  efforts  to  fully  comply  with  personnel  requirements. 
The  underlying  premise,  however,  is  that  the  Secretary  will  exercise 
the  authority  herein  granted  to  apply  standards  with  some  flexibility 
only  when  he  is  satisfied  that  the  health  and  safety  of  patients  will 
not  be  jeopardized  and  that  those  services  rendered  by  the  affected 
facilities  are  delivered  in  a  manner  that  is  consistent  with  reasonable 
standards  for  such  facilities. 
This  section  is  effective  on  enactment. 

Certification  and  Utilization  Review  by  Podiatrists  (Section  812) 

Under  Title  VIII,  podiatrists,  acting  within  the  scope  of  their  prac- 
tice, are  to  be  recognized  by  medicare  for  purposes  of  physician  certifi- 
cation and  participation  as  physicians  in  utilization  review.  This  recog- 
nition will  extend  where  consistent  with  State  law  and  the  policies 
of  the  health  care  institutions  involved. 

As  a  condition  of  payment  for  hospital  and  other  services  covered 
under  medicare,  existing  law  requires  that  a  physician  certify  as  to  the 
medical  necessity  for  the  service.  Also,  medicare  requiries  that  the 
utilization  review  committee  of  a  hospital  or  skilled  nursing  facility 
include  at  least  two  physicians.  A  podiatrist  does  not  qualify  as  a 
"physician"  for  either  purpose. 

Since  medicare  covers  as  "physicians'  services"  the  services  per- 
formed by  podiatrists  within  the  scope  of  their  practice,  the  committee 
concluded  that  medicare  should  also  recognize  podiatrists  as  physi- 
cians for  purposes  of  physician  certification  and  participation  in 
utilization  review. 

Title  VIII  extends  this  recognition  to  certification  and  utilization  re- 
view activities  that  are  consistent  with  the  functions  the  podiatrist  is 
legally  authorized  to  perform  in  the  State  where  he  practices,  and 
where  this  recognition  is  consistent  with  the  policies  of  any  health 
care  institution  that  is  involved.  With  respect  to  utilization  review,  a 
podiatrist  acting  as  a  physician  member  of  a  utilization  review  com- 
mittee will  not  take  the  place  of  an  M.D.  or  osteopath  as  one  of  the 
two  required  physician  members  of  the  committee. 

This  section  is  effective  on  enactment. 

Physician  Treatment  Plan  for  Speech  Pathology  (Section  813) 

Title  VIII  repeals  the  existing  medicare  requirement  that  a  phy- 
sician establish  a  detailed  plan  of  treatment  for  speech  pathology 
services. 
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The  Social  Security  Amendments  of  1972  provided  for  coverage  of 
speech  pathology  services  furnished  on  an  outpatient  basis  in  an  orga- 
nized setting  such  as  a  clinic,  a  rehaJbilitation  agency,  or  a  public  health 
agency.  Prior  to  1972,  outpatient  speech  pathology  services  were 
covered  only  when  furnished  by  an  approved  hospital,  skilled  nursing 
facility,  or  home  health  agency.  Present  law  requires  that  the  patient 
be  referred  to  the  speech  pathologist  by  a  physician  and  that  the  phy- 
sician establish  and  periodically  review  a  plan  of  treatment  which  spe- 
cifies the  amount,  duration  and  scope  of  services  to  be  furnished. 

Since  speech  pathology  involves  highly  specialized  knowledge  and 
training,  physicians  generally  do  not  specify  in  detail  the  services 
needed  when  referring  a  patient  for  such  services.  As  a  result.  Title 
VIII  allows  either  the  physician  or  the  speech  pathologist  to  establish 
the  plan  of  treatment  so  as  to  conform  to  medicare  law  and  related 
program  policy  to  actual  practice  among  the  professions.  The  require- 
ment for  physician  referral  and  periodic  physician  review  of  the  plan 
of  treatment  is  retained. 

This  section  is  effective  on  enactment. 

Payment  for  Physicians'  Services  Where  Beneficiary  Has 

Died  (Section  814) 

Title  VIII  authorizes  medicare  reimbursement  for  physicians'  serv- 
ices rendered  to  a  medicare  patient  before  his  death,  on  the  basis 
of  an  unpaid  bill,  to  an  individual  who  has  assumed  the  legal  obliga- 
tion to  pay  for  the  physician's  services. 

Under  present  law,  a  beneficiary  who  has  received  physican  serv- 
ices which  are  reimbursable  under  medicare  can  either ;  (1)  send  medi- 
care an  itemized  bill,  whether  paid  or  unpaid,  and  be  reimbursed  di- 
rectly by  the  program,  or  (2)  assign  the  right  to  receive  payment  to 
the  physician  who  provided  the  service.  Where  a  beneficiary  dies  be- 
fore he  or  she  has  executed  an  assignment  of  the  bill,  payment  may  be 
made  directly  to  the  physician  only  if  he  agrees  to  accept  the  medicare- 
determined  reasonable  charge  as  payment  in  full.  (He  may  collect 
from  the  beneficiary  only  the  applicable  deductible  and  coinsurance 
amounts.)  If  the  physician  does  not  agree  to  this  procedure,  present 
law  authorizes  medicare  reimbursement  to  the  estate  or  the  survivors 
of  the  deceased  beneficiary,  but  only  if  the  bill  has  been  paid. 

The  Committee  believes  that  the  requirement  that  the  physician's 
bill  must  be  paid  (where  the  assignment  method  is  rejected  by  the 
physician)  before  medicare  can  make  reimbursement  often  presents 
a  significant  financial  burden  for  survivors  of  the  deceased  beneficiary. 
Thus,  in  cases  where  a  physician  does  not  agree  to  accept  assignment 
on  a  claim  for  payment  of  services  furnished  to  a  deceased  beneficiary, 
Title  VIII  allows  payment  on  the  basis  of  an  unpaid  bill.  Payment  is  to 
be  made  only  to  an  individual  who  presents  evidence  that  he  has 
assumed  the  legal  obligation  to  pay  for  the  physician's  services. 

This  section  applies  only  to  claims  filed  on  or  after  the  date  of 
enactment. 

Presumed  Coverage  Provisions  (Section  815) 

Title  VIII  repeals  existing  medicare  provisions  authorizing,  by 
type  of  diagnosis,  presumed  periods  of  coverage  for  skilled  nursing 
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facility  and  home  health  services.  Protection  against  retroactive  de- 
nials will  continue  to  be  afforded  by  the  general  waiver  of  liability 
provision. 

The  1972  Social  Security  Amendments  directed  the  Secretary  of 
HHS  to  establish  a  minimum  number  of  days  of  care  in  a  skilled 
nursing  facility  or  visits  by  a  home  health  agency  which  would  be 
"presumed"  to  be  covered  by  type  of  patient  diagnosis.  This  provision 
was  enacted  because  skilled  nursing  facilities  and  home  health  agen- 
cies were  experiencing  a  high  rate  of  retroactive  denials  for  services 
they  provided  on  the  assumption  they  would  be  covered  by  medicare. 

A  number  of  skilled  nursing  facilities  and  home  health  agencies 
have  found  the  presumed  coverage  regulations  confusing,  often  mis- 
taking what  are  minimum  days  or  visits  covered  as  the  maximum 
allowed.  And  in  practice,  the  regulations  carrying  out  this  provision 
create  unnecessary  administrative  steps  for  both  providers  and  the 
program  since  the  problem  of  retroactive  denials  has  been  ameliorated 
by  other  means.  Another  provision  of  the  1972  Amendments — a  more 
general  waiver  of  liability — has  turned  out  to  be  a  more  effective  rem- 
edy and  the  presumed  coverage  provisions  are  no  longer  needed.  (The 
Committee  notes  that,  according  to  Department  of  HHS  statistics, 
claims  filed  by  skilled  nursing  facilities  and  home  health  agencies 
under  the  presumed  coverage  provision  now  represent  less  than  one- 
half  of  one  percent  of  all  claims  for  payment  filed  by  these  providers.) 

It  is  the  Committee's  intention  that  since  the  waiver  of  liability 
provision  is  to  be  used  in  all  cases  in  this  area,  its  rules  are  to  be  applied 
flexibly  so  as  not  to  work  undue  hardship  in  cases  which  had  been 
covered  under  the  presumed  coverage  approach.  In  particular,  it  is 
intended  that  care  be  used  in  the  application  of  rigid  percentage  limi- 
tations with  respect  to  acceptable  denial  rates.  This  is  particularly  true 
in  the  case  of  those  providers  of  service  that  have  very  small  numbers 
of  medicare  beneficiaries  where  a  denial  in  one  or  two  cases  might  have 
the  effect — through  strict  application  of  a  percentage  formula— of 
denying  access  to  the  favorable  presumptions  embodied  in  the 
provision. 

The  section  is  effective  on  enactment. 

Payment  to  Providers  of  Services  (Section  816) 

Title  VIII  repeals  the  existing  medicare  provisions  under  which  pay- 
ments to  a  provider  of  services  are  limited  to  the  provider's  customary 
charges  if  these  charges  are  lower  than  reasonable  costs.  Also,  medi- 
care reimbursement  to  providers  of  services  under  part  B  is  to  be 
based  on  reasonable  cost  minus  the  coinsurance  amounts  charged 
beneficiaries  by  the  provider. 

Although  medicare  providers  of  services  are  generally  reimbursed, 
under  present  law,  on  the  basis  of  reasonable  costs,  the  amount  of  pay- 
ment is  limited  to  the  lesser  of  the  reasonable  cost  of  covered  services 
or  the  provider's  customary  charges  to  the  public  for  such  services. 
A  variation  of  this  rule  applies  to  "public"  (i.e.,  governmental)  pro- 
viders of  services  who  render  services  free  of  charge  or  at  nominal 
charges  to  the  public ;  such  providers  are  reimbursed,  pursuant  to  regu- 
lations of  the  Secretary  of  HHS,  on  a  basis  that  provides  fair  com- 
pensation. The  rationale  for  this  lower  of  costs  or  charges  provision 
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was  that  it  would  be  inequitable  for  medicare  to  pay  more  for  services 
than  the  provider  charges  the  general  public.  However,  despite  an 
elaborate  set  of  rules  to  avoid  harsh  treatment  of  certain  providers,  sit- 
uations have  arisen  in  which  there  is  a  question  whether  it  is  good 
public  policy  to  reduce  reimbursement,  as  this  provision  requires,  to 
levels  below  cost — for  example,  in  the  case  of  Easter  Seal  rehabilita- 
tion agencies  and  community-supported  home  health  agencies.  Ac- 
cordingly, Title  VIII  repeals  the  lower  of  costs  of  charges  provision. 

Under  another  provision  of  present  law,  providers  of  services  are 
paid  80  percent  of  the  reasonable  cost  for  services  covered  under  medi- 
care part  B.  Providers  are  authorized  to  charge  beneficiaries  a  co- 
insurance amount  equal  to  20  percent  of  the  reasonable  charges  (not 
in  excess  of  their  customary  charges)  for  the  services  in  question.  The 
medicare  reimbursement  amount  and  the  coinsurance  amount  are  de- 
termined without  reference  to  each  other.  Together,  they  sometimes 
produce  income  to  the  provider  in  excess  of  100  percent  of  the  reason- 
able cost.  This  result  will  be  avoided  under  Title  VIII,  which  provides 
for  payment  of  80  percent  of  the  reasonable  cost  only  to  the  extent 
that  this  does  not  exceed  the  reasonable  cost  minus  the  coinsurance. 

These  provisions  apply  to  services  furnished  on  or  after  October  1, 
1980. 

Limit  on  Premium  Increases  Due  to  Late  Enrollment 
(Section  817) 

Title  VIII  modifies  the  existing  medicare  provisions  that  require  pre- 
miums for  medicare  part  B  (and  for  optional  part  A  coverage)  to  be 
increased  by  ten  percent  for  each  year  the  beneficiary  could  have 
been  but  was  not  enrolled,  by  limiting  the  premium  increase  to  a  maxi- 
mum of  30  percent. 

Under  present  law,  if  an  individual  fails  to  enroll  timely  in  medi- 
care's medical  insurance  plan  (part  B),  the  otherwise  applicable 
premium  amount  is  increased  by  10  percent  for  each  12  months  elaps- 
ing between  the  time  he  could  have  enrolled  and  actually  did  enroll.  A 
similar  premium  increase  is  charged  to  uninsured  persons  who  do  not 
enroll  timely  in  the  hospital  insurance  plan  (part  A) .  There  is  no  limit 
on  the  percentage  amount  the  part  A  or  part  B  premium  can  be  in- 
creased due  to  late  enrollment.  The  purpose  of  these  provisions  is  to 
avoid  the  adverse  selection  that  might  occur  if  substantial  numbers  of 
healthy  persons  delayed  enrollment  until  they  were  well  past  age  65 
and  became  ill. 

Most  people  who  enroll  late  do  so,  not  because  their  health  has  deteri- 
orated, but  for  a  variety  of  reasons  not  related  to  health.  For  example, 
many  aged  beneficiaries  mistakenly  believe  they  have  to  retire  from 
work  before  they  can  enroll  and  thus  enroll  long  after  their  initial 
enrollment  period.  Others,  who  are  residing  outside  the  country  and 
cannot  benefit  from  part  B  because  of  the  exclusion  of  foreign  medical 
care,  enroll  only  upon  their  return  to  the  United  States.  Still  others 
decide  not  to  enroll  initially  because  they  are  covered  under  their  em- 
ployers' or  their  spouses'  health  plan.  In  many  of  these  cases,  the  in- 
creased premium  due  to  late  enrollment  could  be  considerably  higher 
than  the  expected  increase  in  program  costs  resulting  from  late  en- 
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rollment  and,  in  some  cases,  could  produce  a  total  premium  that  is 
prohibitive  to  persons  living  on  reduced  retirement  income.  Title 
VIII  establishes  a  30-percent  limit  on  the  amount  by  which  parts 
A  and  B  premiums  can  be  increased  due  to  late  enrollment.  Such  a 
limit  should  keep  the  premium  within  more  affordable  reach  and 
yet  deter  such  adverse  selection  as  might  still  occur. 
This  section  applies  to  premiums  for  months  after  June  1981. 

Eeenrollment  and  Open  Enrollment  in  Part  B  (Section  818) 

Title  VIII  repeals  the  provision  of  existing  law  that  permits  an 
individual  to  reenroll  in  part  B  only  once. 

Title  VIII  provides  for  a  general,  continuous  open  enrollment  period 
for  purposes  of  enrolling  in  part  B  of  medicare,  the  supplementary 
medical  insurance  benefits  program,  and  repeals  a  provision  of  exist- 
ing law  that  permits  an  individual  to  reenroll  in  part  B  only  once. 

Under  current  law,  an  individual  may  enroll  in  Part  B  of  the 
Medicare  program  during  an  initial  enrollment  period  (which  begins 
with  the  third  month  before  the  month  in  which  the  individual  be- 
comes 65  and  extends  for  seven  months).  Under  current  law,  if  an 
individual  fails  to  enroll  during  his  or  her  initial  enrollment  period, 
enrollment  is  possible  only  during  a  general  enrollment  period  which 
occurs  January  1  through  March  31  of  each  year.  Coverage  then  be- 
comes effective  on  July  1.  This  enrollment  arrangement  can  cause 
hardship  for  individuals  who  may  be  left  without  medical  care  cov- 
erage for  a  period  of  more  than  one  year  until  a  general  enrollment 
period  occurs  and  the  enrollment  becomes  effective.  Title  VIII  replaces 
the  general  enrollment  period  provisions  of  current  law  with  a  con- 
tinuous general  open  enrollment  period  which  will  allow  an  eligible 
individual  who  has  missed  his  initial  enrollment  period  to  enroll  at  any 
time  thereafter,  with  the  coverage  effective  with  the  third  month  after 
the  month  of  enrollment. 

Under  present  law,  an  individual  is  permitted  to  reenroll  in  part  B 
of  the  program  only  once ;  that  is,  if  he  disenrolls  twice  he  is  perma- 
nently barred  from  participation  in  the  program.  While  the  original 
purpose  of  this  provision  was  to  prevent  the  adverse  selection  that 
could  occur  if  individuals  were  permitted  to  enroll  and  disenroll  at 
will  whenever  there  was  a  change  in  their  health  condition,  the  Com- 
mittee has  found  that  beneficiaries  do  not  as  a  rule  disenroll  from  the 
program  without  good  reason.  Accordingly,  Title  VIII  allows  un- 
limited reenrollment  in  part  B.  Elimination  of  this  part  B  require- 
ment also  allows  unlimited  reenrollment  under  part  A. 

This  section  is  effective  on  enactment. 

Chiropractors'  Services  (Section  819) 

Title  VIII  modifies  the  requirements  for  chiropractic  coverage 
so  that  a  subluxation  can  be  demonstrated  to  exist  either  through 
X-ray  or  other  chiropractic  clinical  findings.  An  X-ray,  where  taken 
to  diagnose  a  subluxation,  will  be  covered  by  medicare. 

Under  present  law,  medicare  covers  only  those  services  of  chiroprac- 
tors which  involve  treatment  of  a  subluxation  (partial  dislocation) 
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by  means  of  manual  manipulation  of  the  spine.  The  existence  of  a  sub- 
luxation must  be  demonstrated  by  X-ray;  however,  the  cost  of  the 
X-ray  is  not  covered  when  performed  by  a  chiropractor. 

The  X-ray  requirement  was  intended  to  control  costs  by  excluding 
from  coverage  cases  in  which  a  subluxation  was  not  evident  on  an 
X-ray.  The  General  Accounting  Office  has  indicated  that  the  extent 
to  which  X-rays  play  a  part  in  claims  denial  is  not  known.  Although 
chiropractors  must  have  X-rays  available  upon  request,  the  X-ray  is 
actually  reviewed  by  medicare  carriers  in  only  a  small  number  of 
cases. 

The  requirement  for  an  X-ray  to  demonstrate  the  subluxation  of 
the  spine  is  not  necessary  in  every  case,  is  possibly  hazardous,  and — 
since  it  is  not  paid  for  by  the  program — represents  a  significant  cost 
to  beneficiaries.  Since  chiropractors  would  not  ordinarily  take  X-rays 
in  every  case  to  diagnose  subluxation  of  the  spine,  the  Committee  has 
concluded  that  it  is  inappropriate  to  require  X-rays,  with  their  ac- 
companying radiation  risks,  for  administrative  purposes.  The  Com- 
mittee also  believes  that  it  is  appropriate  to  pay  for  an  X-ray  where 
it  is  a  necessary  part  of  the  chiropractor's  diagnosis. 

This  section  applies  to  services  furnished. on  or  after  July  1,  1981. 

Increase  in  Outpatient  Mental  Health  Benefits  Under 
Part  B  (Section  820) 

Title  VIII  increases  reimbursement  for  outpatient  mental  health 
services  from  the  present  limit  of  50  percent  of  reasonable  charges,  up 
to  $250  in  actual  program  payments  per  year,  to  80  percent  of  reason- 
able charges,  up  to  $750  in  program  payments  per  year.  Services 
furnished  by  clinical  psychologists  on  an  outpatient  basis  are  to  be 
covered,  subject  to  the  overall  limit  on  outpatient  mental  health  serv- 
ices, where  the  patient  is  referred  by  a  physician. 

The  present  limitation  on  payment  for  mental  health  services,  which 
has  been  in  effect  since  the  enactment  of  the  program  in  1965,  is  no 
longer  realistic  because  of  the  substantial  increase  in  the  cost  of  health 
care  services  since  that  time.  Increasing  the  limit  on  program  payment 
to  80  percent  of  reasonable  charges,  up  to  $750  per  year,  will  sub- 
stantially increase  beneficiary  protection. 

Outpatient  mental  health  services  also  are  to  be  made  more  avail- 
able to  the  elderly  by  covering  the  services  of  qualified  clinical 
psychologists.  Title  VIII  defines  a  qualified  clinical  psychologist  as  one 
who  is  licensed  in  the  State  (or  in  a  State  which  does  not  license  clinical 
psychologists,  is  legally  authorized  to  perform  the  services  of  a  clinical 
psychologist)  and  meets  such  other  requirements  determined  neces- 
sary by  the  Secretary.  It  is  the  Committee's  intent  that  a  qualified 
clinical  psychologist  will  be  further  defined  by  the  Secretary  of  HHS 
as  an  individual  who  has  a  doctorate  degree  in  psychology  and  has  had 
at  least  two  years  of  supervised  clinical  experience  in  an  organized  set- 
ting such  as  a  hospital  which  has  an  accredited  mental  health  facility 
or  a  Federally-qualified  community  mental  health  center,  or  who  has  a 
comparable  combination  of  education  and  clinical  experience.  The 
Committee  expects  the  Secretary  to  use,  to  the  extent  appropriate,  the 
National  Register  of  Health  Service  Providers  in  Psychology  which 
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has  been  established  under  the  auspices  of  the  American  Psychological 
Association.  In  addition,  the  Committee  expects  the  Secretary  to 
designate  further  what  specialty  training  within  the  various  areas  of 
applied  psychology  is  appropriate  for  providing  therapeutic  services 
to  medicare  beneficiaries. 

Title  VIII  covers  outpatient  services  furnished  by  independently 
practicing  psychologists  only  where  the  beneficiary  has  been  referred 
to  the  psychologist  by  a  physician.  There  are  conflicting  views  as  to 
the  need  for  and  appropriateness  of  such  a  requirement.  The  Commit- 
tee believes,  however,  that  such  a  requirement  should  be  retained  until 
sufficient  information  is  available  to  evaluate  the  effect  of  its  elimina- 
tion. The  Committee  expects  the  Secretary  to  conduct  a  study  and 
submit  information  within  one  year  after  the  enactment  of  this  pro- 
vision, which  will  enable  the  Committee  to  judge  whether  the  continua- 
tion of  the  mandated  referral  by  a  physician  is  appropriate.  The  Com- 
mittee expects  that  the  Secretary,  in  conducting  the  study,  will  consult 
with  psychiatrists,  psychologists,  and  physicians  in  the  general  prac- 
tice of  medicine  with  respect  to  whether  the  requirement  is  necessary 
to  assure  that  the  beneficiary  receives  all  appropriate  medical  and 
mental  health  services.  The  Secretary,  in  his  examination  of  this  issue 
should  also  weigh  the  implication  of  eliminating  the  referral  require- 
ment for  general  medicare  program  policy. 

This  section  is  effective  with  respect  to  expenses  incurred  in  calendar 
years  beginning  with  calendar  year  1982. 

Limitation  on  Payments  to  Radiologists  and  Pathologists 

(Section  821) 

Under  Title  VIII,  the  special  100  percent  reimbursement  (with  no 
deductible)  for  services  to  hospital  inpatients  by  physicians  in  the 
fields  of  radiology  and  pathology  is  to  be  limited  to  physicians  who 
agree  to  accept  assignment  for  all  services  furnished  to  hospital  in- 
patients. 

Currently,  radiologists  and  pathologists  are  reimbursed  100  percent 
of  the  reasonable  charge  for  services  furnished  to  inpatients  of  a  hos- 
pital. This  occurs  whether  or  not  the  physician  accepts  assignment. 
(In  accepting  assignment,  a  physician  agrees  to  accept  the  medicare 
reasonable  charge  as  payment  in  full.)  Reimbursement  for  all  other 
covered  physicians'  services  is  subject  to  a  20  percent  coinsurance  and 
a  yearly  $60  deductible. 

The  provision  entitling  radiologists  and  pathologists  to  100  percent 
of  the  reasonable  charge  was  adopted  in  the  1967  Social  Security 
Amendments  to  permit  a  simplified  hospital  and  physician  combined 
billing  arrangement.  At  the  time  it  was  felt  that  the  amendment  was 
needed  because  of  the  practice  of  some  hospitals  of  submitting  com- 
bined billings  for  both  the  physician's  services  and  the  hospital's 
laboratory  and  radiology  services.  The  latter  are  reimbursable  under 
part  A  and  the  former  under  part  B.  Because  deductible  and  coinsur- 
ance amounts  for  the  two  parts  differed,  it  was  difficult  not  only  to 
allocate  the  combined  charge  between  parts  A  and  B  in  individual 
bills,  but  alsoio  subject  those  allocated  charges  to  separate  deductibles. 
It  was  anticipated  that  administrative  savings  would  accrue  as  a  con- 
sequence of  the  combined  billing  arrangement. 
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Contrary  to  that  anticipation,  many  of  these  physicians  bill  the 
patient  directly,  rather  than  combining  their  billings  with  those  of  the 
hospital.  As  a  consequence,  the  physicians  receive  the  benefit  of  100 
percent  reimbursement  without  the  expected  benefit  to  the  beneficiary 
or  the  medicare  program.  (If  the  physician  services  are  billed  for  by 
the  hospital,  the  beneficiary  is  assured  that  he  or  she  will  not  have  to 
pay  any  additional  amounts.  A  physician  billing  the  beneficiary 
directly  can  charge  and  demand  payment  of  more  than  the  medicare 
reasonable  charge.) 

This  provision  requires  radiologists  and  pathologists  to  accept 
assignment  as  the  quid  pro  quo  for  the  waiver  of  the  deductible  and 
coinsurance.  Physicians  refusing  to  accept  assignment  for  services  pro- 
vided to  medicare  inpatients  will  bill  on  an  unasssigned  basis,  with 
the  medicare  program  reimbursing  the  beneficiary  for  the  reasonable 
charge,  less  applicable  cost-sharing. 

This  section  applies  to  services  furnished  after  the  sixth  calendar 
month  beginning  after  enactment. 

Shortened  Part  B  Termination  Period  for  Certain  Individuals 

Whose  Premiums  Medicaid  Has  Ceased  To  Pay  (Section  822) 

Title  VIII  permits  an  individual  whose  State  buy-in  coverage  for 
part  B  of  medicare  has  ended  to  terminate  part  B  coverage  effective 
with  the  month  in  which  he  notifies  the  Health  Care  Financing  Ad- 
ministration (HCFA)  that  he  does  not  want  part  B  coverage. 

Under  present  law,  when  State  buy-in  coverage  is  terminated,  an  in- 
dividual's enrollment  in  part  B  is  continued  automatically  unless  he 
requests  that  his  coverage  be  terminated.  After  such  a  request,  an  in- 
dividual's coverage  may  not  be  terminated  until  the  close  of  the  cal- 
endar quarter  in  which  the  request  is  made.  This  results  in  the  individ- 
ual's coverage  and  premium  liability  continuing  for  anywhere  from 
3  to  6  months  after  the  State  has  ceased  its  buy-in  coverage. 

This  provision  requires  States  to  notify  the  beneficiary  and 
HCFA  of  their  final  decision  on  or  before  the  effective  date  the  indi- 
vidual's buy-in  coverage  was  terminated  (assuming  that  the  State 
had  previously  given  the  individual  prior  notification  of  its  intent  to 
terminate  and  an  opportunity  for  a  hearing  under  the  due  process 
provisions).  Following  the  State's  notification,  HCFA  also  is 
required  to  notify  the  beneficiary  that  State  termination  of  buy-in  had 
occurred. 

This  section  applies  to  notices  filed  after  the  third  calendar  month 
beginning  after  enactment. 

Outpatient  Physical  Therapy  Services  (Section  823) 

Title  VIII  increases  the  present  $100  limitation  on  outpatient  serv- 
ices furnished  by  independently  practicing  physical  therapists  to  $500. 

The  $100  limitation  in  present  law,  initially  imposed  in  the  Social 
Security  Amendments  of  1972,  was  intended  to  help  control  program 
expenditures  and  reduce  the  potential  for  over-utilization  of  these 
newly  covered  services.  However,  the  increases  in  medical  costs  since 
1972  have  resulted  in  a  reduction  in  the  value  of  the  original  $100  limit 
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Medicare  Payment  Liability  Secondary  in  Certain  Automobile 
Insurance  Cases  (Section  825) 

Under  Title  VIII,  medicare  will  have  residual  rather  than  primary 
liability  for  the  payment  of  services  required  by  a  beneficiary  as  a 
result  of  an  injury  or  illness  sustained  in  an  auto  accident  where  pay- 
ment for  the  provision  of  such  services  can  also  be  made  under  an  auto- 
mobile insurance  policy.  Under  this  provision,  it  is  expected  that  medi- 
care will  ordinarily  pay  for  the  beneficiary's  care  in  the  usual  man- 
ner and  then  seek  reimbursement  from  the  private  insurance  carrier 
after,  and  to  the  extent  that,  such  carrier's  liability  under  the  private 
policy  for  the  services  has  been  determined. 

Under  present  law,  medicare  is  the  primary  payor  (except  where  a 
workmen's  compensation  program  is  determined  to  be  responsible  for 
payment  for  needed  medical  services)  for  hospital  and  medical  serv- 
ices received  by  beneficiaries.  This  is  true  even  in  cases  in  which  a 
beneficiary's  need  for  services  is  related  to  an  injury  or  illness  sus- 
tained in  an  auto  accident  and  the  services  could  have  been  paid  for 
by  a  private  insurance  carrier  under  the  terms  of  an  automobile  insur- 
ance policy.  As  a  result,  medicare  has  served  to  relieve  private  insurers 
of  obligations  to  pay  the  costs  of  medical  care  in  cases  where  there 
would  otherwise  be  liability  under  the  private  insurance  contract.  The 
original  concerns  that  prompted  inclusion  of  this  program  policy  in 
the  law — the  administrative  difficulties  involved  in  ascertaining  pri- 
vate insurance  liability  and  the  attendant  delays  in  payment — no 
longer  justify  retaining  the  policy,  particularly  if  it  is  understood 
that  immediate  payment  may  be  made  by  medicare  with  recovery  at- 
tempts undertaken  only  subsequently  when  liability  is  established. 

In  order  to  avoid  excessive  administrative  costs  and  efforts  in  pur- 
suing minor  recoveries,  the  Committee  expects  the  Secretary  of  HHS 
to  establish  in  regulations  rules  regarding  the  minimum  amounts  esti- 
mated as  recoverable  and  the  procedures  for  seeking  recovery  from 
private  carriers.  Such  procedures  are  to  be  sinjilar  to  those  currently 
employed  by  medicare  in  seeking  recovery  in  workmen's  compensation 
cases. 

This  section  is  effective  on  enactment. 

Hospital  Transfer  Requirement  for  Skilled  Nursing  Facilitt 
Coverage  (Section  826) 

Under  Title  VIII,  the  14-day  period  within  which  a  medicare  bene- 
ficiary must  be  transferred  from  a  hospital  to  a  skilled  nursing  facility 
in  order  to  qualify  for  post-hospital  extended  care  benefits  (in  a  skilled 
nursing  facility)  is  extended  to  30  days.  The  14-day  limit  on  readmis- 
sion  to  the  skilled  nursing  care  facility  is  also  extended  to  30  days. 

Under  present  law,  medicare  coverage  of  post-hospital  care  in  a 
skilled  nursing  facility  is  ordinarily  available  only  where  the  bene- 
ficiary has  been  an  inpatient  of  a  hospital  for  at  least  three  consecutive 
days  and  has  been  transferred  to  the  skilled  nursing  facility  within 
14  days  after  discharge  from  a  hospital.  As  many  as  14  additional 
days  (for  a  total  of  28  days)  are  permitted  where  admission  to  the 
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skilled  nursing  facility  must  be  deferred  because  there  is  no  bed  avail- 
able in  the  skilled  nursing  facilities  ordinarily  utilized  in  the  geo- 
graphic area  in  which  the  beneficiary  resides.  Some  administrative 
complexity  is  involved  in  the  determination  of  whether  a  bed  is,  in 
fact,  available  in  the  geographic  area.  Permitting  30  rather  than  14 
days  for  transfer  to  the  skilled  nursing  facility  will  not  only  elim- 
inate this  administrative  complexity,  but  will  also  provide  a  modest 
liberalization  of  the  hospital  transfer  requirement. 

In  addition,  present  law  provides  that  a  beneficiary  who  leaves  a 
skilled  nursing  facility  can  be  readmitted  to  the  same  or  any  other 
participating  skilled  nursing  facility  within  14  days  without  again 
meeting  the  3-day  hospitalization  requirement.  Title  VIII  also  in- 
creases that  14-day  period  to  30  days. 

This  section  is  effective  on  enactment. 

Outpatient  Surgery  (Section  827) 

Title  VIII  provides  medicare  reimbursement  for  the  cost  of  ambu- 
latory surgical  centers  when  used  to  perform  certain  surgical  pro- 
cedures. In  addition,  the  physician's  reasonable  charge  for  perform- 
ing those  same  procedures  on  an  outpatient  basis  is  to  be  reimbursed 
at  100  percent  provided  the  physician  performing  the  surgery  agreed 
to  accept  assignment. 

Under  present  law,  medicare  reimburses  80  percent  of  a  physician's 
fee  for  surgery,  regardless  of  the  setting  in  which  the  surgery  is  per- 
formed— in  a  hospital,  the  outpatient  department  of  a  hospital,  or  an 
ambulatory  surgical  center.  Medicare  will  also  reimburse  100  percent 
of  the  facility's  cost  if  the  surgery  is  performed  in  a  hospital  and  80 
percent  of  the  facility's  cost  if  the  surgery  is  performed  in  a  hospital 
outpatient  department  or  in  a  free-standing  ambulatory  surgical  cen- 
ter that  is  owned  by  the  hospital.  However,  medicare  law  prohibits 
reimbursement  for  any  costs  incurred  by  a  surgical  facility  if  the 
facility  is  not  hospital-affiliated. 

There  are  a  number  of  surgical  procedures  which  are  ordinarily 
performed  on  an  inpatient  basis  but  which  can,  consistent  with  sound 
medical  practice,  be  performed  on  an  outpatient  basis  for  far  less  cost. 
Medicare,  however,  discourages  the  appropriate  use  of  ambulatory 
surgery  since  the  facility  costs  are  fully  reimbursed  only  on  an  inpa- 
tient basis  and,  in  the  case  of  all  free-standing  centers,  are  not  reim- 
bursed at  all. 

This  provision  provides  100-percent  reimbursement  for  services 
furnished  by  ambulatory  surgical  facilities  for  the  performance 
of  procedures  which,  although  appropriately  performed  in  a  hos- 
pital inpatient  basis,  are  determined  by  the  Secretary  of  HHS  to  be 
also  safely  performed  in  an  ambulatory  surgical  center.  It  is  not  the 
Committee's  intent  that  this  list  include  surgical  procedures  which 
would  be  performed  on  an  outpatient  basis  in  the  absence  of  the  elabo- 
rate surgical  facilities  in  an  ambulatory  surgical  center.  For  example, 
it  would  not  be  appropriate  to  cover  the  types  of  surgical  procedures 
routinely  performed  in  a  physician's  office  in  the  more  costly  setting  of 
an  ambulatory  center.  The  Committee  expects  that  the  ambulatory 
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center  will  serve  as  a  setting  to  be  used  in  lieu  of  hospital  inpatient 
facilities.  The  reimbursement  authorized  under  this  provision  is  to  be 
paid  only  where  the  ambulatory  surgical  center  agreed  to  accept  the 
medicare  payment  as  payment  in  full.  The  ambulatory  surgical", enter 
is  required  to  meet  certain  health  and  safety  standards. 

The  physician  performing  such  procedures  in  a  free-standing  am- 
bulatory surgical  center  or  in  the  outpatient  department  of  a  hospital 
is  to  be  reimbursed  100  percent  of  the  medicare  reasonable  charge 
for  the  services  (including  all  pre-  and  post-operative  services)  fur- 
nished in  connection  with  the  procedure,  provided  the  physician  agrees 
to  accept  assignment. 

In  developing  the  list  of  procedures  eligible  for  such  reimbursement, 
the  Secretary  is  required  to  consult  with  the  National  Professional 
Standards  Eeview  Council  and  appropriate  medical  organizations, 
including  specialty  groups. 

This  section  is  effective  on  enactment. 

Technical  Eenal  Disease  A^iexdments  (Sectiox  828) 

Title  VIII  amends  the  end-stage  renal  disease  program  to  correct  a 
defect  in  present  law  which  has  inadvertently  resulted  in  certaia  re- 
imbursement problems  for  nonprofit  organizations  assisting  home 
dialysis  patients.  In  addition,  Title  YIII  changes  the  reporting  date  for 
the  annual  report  of  the  Secretary  of  HHS  to  the  Congress  on  the 
medicare  renal  disease  program  from  April  1.  to  July  1.  Title  VIII  also 
provides  that  the  determination  of  need  for  a  renal  dialysis  facility 
made  by  the  State  Health  Planning  and  Development  Agency  shall 
be  conclusive. 

Under  present  law,  the  Secretary  may  enter  into  agreements  with 
providers  and  facilities  to  reimburse  them  for  the  full  reasonable  cost 
of  the  purchase  and  maintenance  of  dialysis  equipment  used  by  in- 
dividuals who  dialyze  at  home.  However,  certain  nonprofit  organiza- 
tions which  were  engaged  in  assisting  home  dialysis  patients  to  obtain 
and  maintain  such  equipment  at  the  time  this  provision  was  enacted 
in  1977,  have  been  denied  reimbursement  under  this  provision. 

Under  Title  VIII.  therefore,  the  Secretary  of  HHS  may  enter  into 
agreements  with  organizations  such  as  State  kidney  programs  and  non- 
profit institutions  to  provide  machines  to  beneficiaries  through  direct 
purchase.  The  Committee  expects  that  the  Secretary  will  enter  into 
such  agreements  with  entities  that  demonstrate  to  his  satisfaction  that 
they  can  provide  dialysis  machines  and  supportive  equipment  economi- 
cally and  efficiently.  Like  providers  and  facilities,  these  entities  are  to 
be  reimbursed  on  the  basis  of  their  reasonable  costs  and  are  required 
to  provide  the  Secretary  full  access  to  cost  and  other  data  and  submit 
reports  as  required  by  the  Secretary  with  respect  to  cost,  management 
and  use  of  equipment.  In  the  event  the  Secretary  finds  that  such  an 
entity  fails  to  provide  equipment  efficiently  and  economically,  the 
Committee  expects  that  the  Secretary  will  terminate  the  agreement. 

Title  VIII  changes  the  reporting  date  for  the  annual  renal  disease 
program  reports  to  allow  the  Secretary'  more  time  to  gather  and  ana- 
lyze the  data  required  in  such  reports. 

This  section  is  effective  on  enactment. 
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Preadmission  Diagnostic  Testing  (Section  829) 

Under  Title  VIII,  diagnostic  tests  performed  on  an  outpatient  basis 
within  7  days  of  a  patient's  admission  to  the  hospital  are  to  be  reim- 
bursed in  full  ( with  no  deductibles  or  coinsurance) . 

In  some  cases,  the  diagnostic  tests  necessary  prior  to  treatment  as 
an  inpatient  can  be  performed  on  an  outpatient  rather  than  inpatient 
basis.  Where  this  is  possible,  the  patient's  length  of  stay  in  the  hospital 
can  be  reduced  with  substantial  savings  in  hospital  expenditures. 
However,  whereas  the  diagnostic  testing  provided  on  an  inpatient 
basis  is  reimbursed  at  100  percent,  the  same  service  provided  on  an 
outpatient  basis  is  reimbursed  at  the  80  percent  rate.  Thus,  the  patient 
has  an  economic  incentive  to  be  admitted  as  an  inpatient  for  the  testing. 

Title  VIII  eliminates  any  such  incentive  by  providing  for  reim- 
bursement at  the  100  percent  rate  for  outpatient  diagnostic  tests 
provided  within  seven  days  of  admission  to  the  same  hospital  where 
the  outpatient  tests  are  furnished.  (Not  only  the  hospital  costs,  but 
also  the  reasonable  charges  of  physicians  in  the  fields  of  radiology  and 
pathology  if  the  physicians  accept  assignment  of  the  medicare  claim, 
are  to  be  reimbursed  at  the  100  percent  rate,  just  as  they  would  be  on  an 
inpatient  basis.)  Because  of  the  administrative  difficulty  of  coordinat- 
ing claims  for  tests  furnished  in  a  hospital  other  than  the  one  where 
the  beneficiary  is  subsequently  admitted  as  an  inpatient,  the  Secre- 
tary of  HHS  is  directed  to  provide  for  payment-in-full  for  diagnostic 
services  provided  in  these  settings  only  to  the  extent  feasible.  The 
Secretary,  however,  is  required  to  report  to  the  Congress  a  year  after 
enactment  as  to  the  progress  in  developing  the  policy  necessary  to 
implement  this  additional  coverage. 

This  section  is  effective  on  enactment. 

Studies  AND  Demonstration  Projects  (Section  830) 

Title  VIII  requires  the  Secretary  of  HHS  to  study  or  conduct  dem- 
onstrations and  report  to  Congress  with  respect  to  the  following  issues : 

Coverage  for  Orthopedic  Shoe's. — Under  present  law,  orthopedic 
shoes  and  other  supportive  devices  for  the  feet  are  generally  excluded 
from  medicare  coverage.  The  only  situation  in  which  the  exclusion 
does  not  apply  is  if  the  orthopedic  shoe  is  provided  as  an  integral  part 
of  a  leg  brace.  However,  it  would  be  costly  to  provide  coverage  for 
orthopedic  shoes,  even  if  the  coverage  were  limited  to  cases  where  a 
physician  certifies  that  the  shoes  are  medically  necessary.  This  pro- 
vision directs  the  Secretary  to  study  and  submit  legislative  rec- 
ommendations to  the  Congress  no  later  than  January  1,  1981,  with 
respect  to  the  coverage  of  orthopedic  shoes  where  such  shoes  are  re- 
quired as  an  appropriate  part  of  medical  treatment. 

Expanded  Coverage  for  Services  of  Clinical  Social  Workers. — 
Services  furnished  by  clinical  social  workers  are  presently  covered 
by  medicare  when  furnished  to  inpatients  of  hospitals  and  skilled 
nursing  facilities,  as  home  health  services  for  those  who  are  otherwise 
eligible  for  home  health  benefits,  and  when  furnished  incident  to  a 
physician's  service.  Under  Title  Vll,  clinical  social  workers'  services 
are  also  to  be  covered  when  furnished  in  a  community  mental  health 
center.  This  provision  directs  the  Secretary  to  conduct  a  demon- 
stration project  and  submit  recommendations,  no  later  than  24  months 
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after  enactment,  for  any  legislative  changes  with  respect  to  additional 
coverage  for  services  of  clinical  social  workers. 

Nutritional  Therapy  for  Renal  Disease  Patients. — ^The  Secretary 
is  authorized  to  make  further  studies,  conduct  a  demonstration  proj- 
ect and  submit  legislative  recommendations  to  the  Congress,  no  later 
than  24  months  after  enactment,  as  to  whether  the  use  of  nu- 
tritional therapy  in  early  renal  failure,  utilizing  (but  not  limited 
to)  controlled  protein  substances,  can  retard  or  arrest  the  progression 
of  the  disease  with  a  resultant  deferment  of  dialysis.  Some  recent 
studies  reported  in  the  professional  literature  have  indicated  that 
chronic  renal  failure  may  be  retarded  or  even  arrested  by  controlling 
dietary  protein  intake.  The  Committee  believes  that  the  potential  im- 
pact of  such  nutritional  therapy  on  the  treatment  of  chronic  renal  fail- 
ure could  be  significant.  Moreover,  the  cost  of  the  present  dialysis- 
oriented  medicare  renal  disease  program  could  be  somewhat  reduced  if 
such  a  therapeutic  approach  were  found  to  be  viable  in  a  substantial 
number  of  cases.  The  Committee  expects  that  in  establishing  the  dem- 
onstration project  the  Secretary  will  consult  physicians  with  nutri- 
tional expertise  who  have  had  experience  in  tieating  patients  with 
chronic  renal  disease. 

Expanded  Coverage  for  Respiratory  Therapy  Services. — ^Under 
present  law,  services  furnished  by  respiratory  therapists  are  covered 
hy  medicare  when  furnished  as  an  inpatient  service  in  a  hopsital  or 
skilled  nursing  facility  or  as  a  service  furnished  by  the  outpatient  de- 
partment of  a  hospital.  The  Committee  believes  it  possible  that  such 
services  might  also  be  appropriately  furnished  as  a  home  health  service 
to  individuals  who  are  otherwise  eligible  for  home  health  benefits. 
Under  the  provision,  the  Secretary  is  directed  to  study  the  need  for 
coverage  of  respiratory  therapy  services  as  a  home  health  benefit  and 
recommend,  no  later  than  24  months  after  enactment,  under  which 
circumstances  and  conditions  respiratory  therapy  services  should  be 
covered,  for  example,  by  type»of  medical  diagnosis. 

100  Percent  Reimhursement  for  Second  Opinions  for  Surgery, — 
The  Committee  believes  that  sufficient  evidence  exists  that  obtaining  a 
second  opinion  can  in  many  cases  avoid  unnecessary  surgery  to  warrant 
consideration  of  providing  100- percent  reimbursement  for  the  second 
opinion.  The  100-percent  payment,  in  lieu  of  the  usual  80-percent 
coverage  of  the  physician's  fee,  will,  it  is  hoped,  encourage  more 
beneficiaries  to  seek  second  opinions.  There  is  some  concern,  however, 
as  to  what  effect  such  a  higher  rate  of  payment  might  have  on  overall 
program  cost.  There  might  also  be  administrative  problems  in  deter- 
mining when  the  100-percent  reimbursement  is  appropriate.  Under  the 
bill,  the  Secretary  is  required  to  evaluate  demonstration  projects  cur- 
rently being  conducted  by  HHS  on  100-percent  reimbursement  for 
surgical  second  opinions  and  report  to  the  Congress,  no  later  than  12 
months  after  enactment,  on  the  effects  on  surgical  rates,  the  effect  on 
program  expenditures  and  any  problems  involved  in  administering 
such  a  program. 

Home  Health  Services  of  Registered  Dietitians. — In  recent  years, 
nutritional  counseling  and  management  by  registered  dietitians,  par- 
ticularly for  the  acred,  has  been  recognized  as  an  important  component 
of  patient  care.  While  medicare  does  recognize  for  reimbursement 
purposes  the  salary  of  a  dietitian  employed  by  a  home  health  agency 
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to  provide  general  guidance  on  nutritional  matters,  no  coverage  is  pro- 
vided with  respect  to  visits  that  might  be  made  by  the  dietitian  to  the 
patient's  home.  To  help  evaluate  alternative  possibilities  for  changing 
current  law,  the  Secretary  is  directed  to  study  (and,  if  neces- 
sary, conduct  a  demonstration  project)  on  questions  related  to  the 
coverage  of  dietitian  visits,  e.g.,  whether  the  number  of  covered  visits 
should  be  related  to  diagnosis,  and  what  criteria  might  be  appropritely 
employed  to  assure  proper  utilization.  The  Secretary  is  to  submit  to 
the  Congress  a  report  on  the  study  and  any  demonstration  projects 
along  with  any  legislative  recommendation  no  later  than  24  months 
after  enactment. 

Study  of  Costs  of  Various  Types  of  Foot  Care, — Under  present  law, 
there  are  a  niunber  of  foot  conditions  currently  excluded  as  routine 
foot  care  that  are  both  pathological  and,  in  many  cases,  severely  dis- 
abling rather  than  merely  irritants  or  inconveniences.  The  Secretary  is 
directed,  therefore,  to  make  a  comprehensive  analysis  of  the  cost  of 
expanded  coverage  of  foot  care,  including  the  cost  effects  of  alterna- 
tive approaches  to  improving  medicare  coverage  for  specific  types  of 
foot  conditions.  The  Secretary  is  to  submit  the  analysis  to  the  Congress 
within  24  months  after  enactment. 

This  section  is  effective  on  enactment. 

Provider  Reimbursement  Review  Board  (Section  831) 

Title  VIII  authorizes  the  Provider  Reimbursement  Review  Board  to 
determine,  on  its  own  motion  or  at  the  request  of  a  provider  of  services, 
whether  it  has  jurisdiction  over  an  issue  brought  before  it  by  the 
provider.  On  the  basis  of  a  determination  by  the  Board  that  it  is  with- 
out authority  to  decide  the  question  (or  if  the  Board  fails  to  render 
such  a  determination  within  30  days  of  the  provider's  request),  the 
provider  will  be  permitted  to  commence  a  civil  action  with  respect 
to  the  matters  in  controversy  without  further  administrative  review. 

Under  present  law,  a  provider's  dissatisfaction  with  a  particular 
determination  made  by  its  fiscal  intermediary  on  the  basis  of  a  regula- 
tion issued  by  the  Secretary  must  first  be  brought  to  the  Board,  even 
though  the  Board  may  not  have  the  authority  to  reverse  or  overrule 
the  regulation.  (The  Board  has  no  authority,  ifor  example,  to  rule  on 
the  legality  of  the  Secretary's  regulations  but  it  must,  nonetheless,  con- 
duct a  full  review  of  the  challenge.)  The  effect  of  this  process  has  been 
to  delay  the  resolution  of  controversies  for  extended  periods  of  time 
and  to  require  providers  to  pursue  a  time-consuming  and  irrelevant 
administrative  review  merely  to  have  the  right  to  bring  suit  in  a  U.S. 
District  Court.  Title  VIII  addresses  this  problem  by  giving  medicare 
providers  the  right  to  obtain  immediate  judicial  review  in  instances 
where  the  Board  determines  that  it  lacks  jurisdiction  to  grant  the  re- 
lief sought. 

This  section  is  effective  on  enactment. 

Access  to  Books  and  Records  of  Subcontractors  (Section  832) 

Title  VIII  provides  that  medicare  will  not  reimburse  amounts  paid 
by  providers  under  contracts  for  service?  between  the  provider  and 
any  of  its  subcontractors,  whose  value  or  cost  over  a  twelve  month 
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period  is  $10,000  or  more  and  which  are  entered  into  after  enactment 
of  the  bill,  miless  such  contracts  contain  a  clause  providing  that  the 
subcontractor  shall  make  available  to  the  Secretary  of  HH8  and  the 
Comptroller  General,  upon  request,  the  contract,  and  the  books,  docu- 
ments and  records  of  the  subcontractor  that  are  necessary  to  verify  the 
nature  and  extent  of  the  costs  incurred  by  the  provider  for  a  service 
covered  by  the  specified  subcontract.  Books,  papers  and  records  cov- 
ered by  this  provision  must  be  preserved  for  three  years  after  the 
furnishing  of  services  pursuant  to  the  contract. 

Under  present  law,  the  Secretary  does  not  have  access  to  the  books 
and  records  of  medicare  subcontractors  unless  the  subcontractor  is 
shown  to  be  related  to  the  provider.  Unlike  contracts  for  goods,  con- 
tracts for  services  can  pose  difficult  valuation  problems.  Consequently, 
without  access  to  subcontractors'  books,  the  detection  and  prevention 
of  fraud  and  abuse  can  be  difficult. 

The  Committee  believes  that  this  provision  is  necessary  both  to 
strengthen  the  Secretary's  capacity  to  effectively  preclude  or  detect 
fraud  and  abuse  and  to  conform  medicare  practice  to  the  prevail- 
ing practice  of  other  Federal  agencies  which  buy  services  in  the 
private  sector.  Moreover,  the  provision  is  moderate  in  scope  since  it 
includes  only  contracts  that  have  a  substantial  service  component  (the 
intent  of  the  value  or  cost  standard  is  to  permit  the  Secretary  ta  assess 
the  actual  terms  of  the  contract)  and  applies  only  to  contracts  entered 
into  after  enactment  of  Title  VIII.  By  including  this  provision  in  Title 
VIII,  it  is  not  the  Committee's  intent  to  subiect  subcontractors  to  "fish- 
ing expeditions"  or  other  unnecessarily  burdensome  or  overly  intrusive 
demands.  The  Committee  expects  the  Secretary  and  the  Comptroller 
General  to  avoid  demanding  books  and  records  of  a  subcontractor  un- 
less there  exists  reason  to  believe  that  the  costs  or  services  of  such 
contractor  are  in  some  way  excessive  or  inappropriate,  or  the  appro- 
priateness of  the  costs  cannot  be  judged  without  access  to  the  specific 
books  and  records  requested. 

This  section  is  effective  on  enactment. 

Medicare  Coverage  of  Pneumococcal  Vaccine  and  Its  Administra- 
tion (Section  833) 

Title  VIII  authorizes  medicare  to  pay  for  the  pneumococcal  vaccine 
and  its  administration.  In  order  to  encourage  utilization  of  the 
vaccine.  Title  VIII  waives  the  co-payment  and  deductibility  provisions 
of  existing  law. 

Pneumonia  is  the  fifth  leading  cause  of  death  in  the  United  States, 
with  pneumococcal  pneumonia  accounting  for  54,000  deaths  annually. 
Of  this  number,  48,600  or  90  percent  are  in  the  over  65  age  popula- 
tion. Because  the  elderly  are  particularly  susceptible  to  pneumococcal 
pneumonia  and  because  they  suffer  very  serious  health  consequences 
if  they  contract  the  disease,  the  Committee  feels  existing  law  should 
be  changed. 

The  new  provision  provides  for  payments  for  pneumococcal  vaccine 
and  its  administration  only  where  reasonable  and  necessary  for  the 
prevention  of  illness.  This  extends  to  the  pneumococcal  vaccine  pro- 
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the  Secretary  will  take  into  consideration,  and  in  appropriate  cases, 
solicit  the  judgments  of  the  courts  with  respect  to  the  merits  of  ac- 
tions. It  is  the  Committee's  judgment  that  such  guidelines  can  be 
appropriately  developed  and  applied  now. 

Enteral  Therapy 

The  Committee  is  concerned  that  the  medicare  program  should  pro- 
vide coverage  for  enteral  therapy,  a  special  feeding  procedure  for  per- 
sons who  are  unable  to  take  nourishment  through  the  normal  process. 
Parenteral  therapy,  where  nutrients  are  fed  directly  into  the  vein,  is 
now  covered.  But  coverage  for  enteral  feeding,  which  maj  involve  use 
of  a  shunt  into  the  intestine,  a  tube,  into  the  stomach,  or  similar  proce- 
dures, is  sometimes  denied  for  noninstitutionalized  patients.  The  Com- 
mittee believes  that  the  Secretary  of  HHS  has  sufficient  authority 
under  current  law  to  provide  coverage  for  enteral  therapy,  whether 
provided  to  institutionalized  or  noninstitutionalized  persons,  while  in- 
stituting sufficient  safeguards  to  assure  that  coverage  for  enteral 
therapy  will  not  lead  to  payments  for  a  whole  range  of  special  dietary 
arrangements,  which  could  be  both  costly  and  unjustified  in  terms  of 
program  expenditures.  Therefore,  the  Committee  is  directing  the  Secre- 
tary to  fully  explore  current  authorities  with  respect  to  coverage  of 
enteral  therapy  for  patients  who  have  a  blockage  which  prohibits 
normal  feeding. 

b.  Medicare  and  Medicaid  Amendments  of  1980  (Provisions  of 

H.R.  4000) ^ 

Expanded  Membership  of  Professional  Standards  Review 
Organizations  (Section  842) 

Title  VIII  authorizes  each  professional  standards  review  organiza- 
tion (PSRO)  to  offer  membership,  at  its  own  option,  to  nonphysician 
health  professionals  who  hold  independent  hospital  admitting 
privileges. 

Under  present  law,  membership  in  a  professional  standards  review 
organization  is  limited  to  licensed  doctors  of  medicine  or  osteopathy 
engaged  in  the  practice  of  medicine  or  surgery  in  the  organization's' 
area.  However,  the  provision  of  health  care  services  furnished  in  a 
hospital  setting  may  involve  orders  by  independent  health  profes- 
sionals other  than  physicians;  for  example,  dentists  and  podiatrists. 
Since  such  health  professionals  hold  hospital  admitting  privileges  in 
many  jurisdictions  and  order  services  for  which  payment  may  be  made 
under  medicare  and  medicaid,  the  Committee  believes  it  is  appro- 
priate to  provide  the  opportunity — consistent  with  established  profes- 
sional relationships  in  each  community^ — for  such  professionals  to 
participate  in  the  evaluation  of  these  services  as  members  of  the  PSRO. 
It  is  expected  that  such  membership,  where  the  invitation  is  extended 
by  the  PSRO,  would  be  made  available  under  the  same  general  con- 
ditions now  applicable  to  doctors  of  medicine  or  osteopathy.  And  the 

*The  Committee  on  Ways  and  Means  favorably  reported  H.R.  4000  to  the 
House  (H.  Rept.  96-589,  Part  I)  on  November  5,  1979.  The  Committee  on  Inter- 
state and  Foreign  Commerce  favorably  reported  the  bill  with  amendments  (H. 
Rept.  96-589,  Part  II)  on  April  23, 1980. 
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same  requirements  are  to  apply ;  no  independent  health  professional  is 
to  review  services  that  he  or  she  delivered,  for  example.  Additionally, 
Title  VIII  retains  the  requirement  of  existing  law  that  only  doctors  of 
medicine  or  osteopathy  may  make  final  determinations  with  respect  to 
the  services  performed  by  other  M.D.'s  or  D.O.'s. 

The  Committee  believes  that  inclusion  of  consumer  representatives 
on  the  boards  of  local  PSRO's  should  be  left  to  the  option  of  such 
organization.  Many  PSRO's  have  already,  on  a  voluntary  basis,  in- 
vited consumer  representatives  to  sit  on  their  boards.  The  Committee 
believes  that  such  voluntary  actions  should  be  encouraged. 

This  section  is  effective  on  enactment. 

Registered  Nurse  and  Dentist  Membership  on  Statewide 

Council  Advisory  Group  (Section  843) 

Title  VIII  provides  that  at  least  one  registered  professional  nurse 
and  one  dentist  must  be  included  in  the  membership  of  the  advisory 
group  to  each  Statewide  Professional  Standards  Review  Council. 

Under  present  law,  the  advisory  group  to  a  Statewide  Council  must 
be  composed  of  representatives  of  health  care  practitioners  (other 
than  physicians)  and  health  care  institutions.  In  recognition  of  the 
impact  the  nursing  and  dental  professions  have  on  the  delivery  and 
quality  of  care,  the  Committee  believes  it  is  desirable  to  require  each 
Statewide  Council  advisory  group  to  include,  in  addition  to  represen- 
tatives of  other  appropriate  professional  disciplines,  at  least  one  regis- 
tered professional  nurse  and  one  dentist. 

This  section  is  effective  180  days  after  enactment. 

NoNPHYSiciAN  Membership  on  National  Professional  Standards 

Review  Council  (Section  844) 

Under  Title  VIII,  membership  of  the  National  Professional  Stand- 
ards Review  Council  is  expanded  to  include  a  dentist,  a  registered 
professional  nurse,  and  one  other  nonphysician  health  professional. 

Under  present  law,  membership  on  the  National  Council,  which 
advises  the  Secretary  of  HHS  on  policy  and  administrative  matters 
relating  to  the  PSRO  program,  is  limited  to  doctors  of  medicine  and 
osteopathy.  The  Committee  believes,  however,  that  since  the  National 
Council  is  responsible  for  providing  policy  and  administrative  advice 
on  all  services  covered  under  medicare  and  medicaid,  including  services 
furnished  by  nonphysician  health  professionals,  such  a  limitation  on 
membership  detracts  from  the  effective  performance  of  the  Council's 
function.  Providing  for  the  membership  of  representatives  of  the 
nursing,  dental  and  other  health  care  professions  will  enhance  the 
exchange  of  professional  judgments  on  standards  and  utilization  of 
services  amon^  these  disciplines. 

The  Committee  expects  that  the  Secretary,  in  selecting  the  member 
to  represent  the  several  nonphysician  health  disciplines,  will  develop 
a  selection  process  that  will  assure  both  the  equitable  rotation  of  the 
position  among  the  recognized  scientific  health  care  disciplines  and  the 
selection  of  a  representative  of  recognized  standing  and  distinction  in 
his  or  her  chosen  scientific  field. 

This  section  is  effective  180  days  after  enactment. 
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Efficiency  in  Delegated  Keview  (Section  845) 

Title yill  provides  for  PSRO's  to  delegate  their  review  functions  to 
utilization  review  committees  of  hospitals,  but  only  when  the  utiliza- 
tion committee  demonstrates  its  capacity  to  carry  out  the  required 
activities  effectively,  efficiently,  and  in  timely  fashion. 

Under  present  law,  PSRO's  consider  only  effectiveness  and  timeli- 
ness of  review  in  making  delegation  decisions.  The  Committee  is  con- 
cerned that,  although  hospital  utilization  review  committees  may  be 
able  to  demonstrate  effectiveness  and  timeliness,  they  may  not  in  all 
cases  be  able  to  undertake  these  review  activities  as  economically  (on  a 
cost  per  review  basis)  as  the  PSRO  serving  that  hospital's  area.  Where 
this  is  the  case,  the  Committee  intends  that  the  PSRO  undertake  the 
review  activities.  Accordingly,  the  Committee  has  added  "efficiently" 
to  the  standards  that  a  hospital  utilization  review  committee  must  meet 
in  order  to  continue  to  conduct  delegated  reviews. 

When  the  PSRO  law  was  enacted,  PSRO's  were  not  responsible  for 
delegated  hospital  review  budgets.  Currently,  however,  PSRO's  are 
limited  in  how  much  they  can  spend  on  review  and  PSRO's  must  ne- 
gotiate review  budgets  with  delegated  hospitals.  Although  PSRO's 
have  been  negotiating  lower  unit  cost  rates  with  hospitals,  based  on 
hospital  financial  reports  fiscal  intermediaries  can  reimburse  hospitals 
at  higher  rates  than  those  negotiated.  Delegated  hospitals  therefore 
have  little  incentive  to  hold  their  expenditures  to  the  negotiated  level. 
The  only  option  available  to  PSRO's  interested  in  withdrawing  dele- 
gation to  control  costs  is  to  demonstrate  that  the  delegated  review  had 
been  ineffective. 

This  section  is  effective  on  enactment. 

Required  Activities  of  Professional  Standards  Review 
Organizations  (Section  846) 

Title  VIII  provides  that,  in  order  to  obtain  full  designation,  a  con- 
ditionally designated  PSRO  must,  at  a  minimum,  satisfactorily  con- 
duct reviews  of  routine  inpatient  health  care  services  provided  to  medi- 
care or  medicaid  beneficiaries  by  or  in  hospitals  in  its  area.  Title 
VIII  eliminates  the  requirement  of  current  law  that  a  PSRO  must  re- 
view long-term  care  services  in  order  to  be  fully  designated  and  must, 
if  capable,  review  ambulatory  care  services  within  two  years  of  becom- 
ing fully  designated.  In  addition,  Title  VIII  directs  the^  Secretary  to 
establish  a  program  for  the  evaluation  of  the  cost-effectiveness  of  re- 
view of  particular  health  care  services  by  PSRO's,  and  to  require 
PSRO's  to  conduct  review  of  additional  health  care  services  (except 
as  part  of  the  evaluation  program)  only  where  such  review  has  been 
found  to  be  cost-effective  or  yields  other  significant  benefits.  Finally, 
Title  VIII  authorizes  the  Secretary  of  HHS  to  designate  another 
qualified  PSRO  to  conduct  reviews  of  particular  services  not  yet  being 
performed  by  designated  PSRO's. 

Under  present  law,  each  PSRO  is  required  to  assume  review  respon- 
sibility for  care  (including  physicians'  services)  delivered  by  or  in  all 
types  of  institutions  within  four  years  of  receiving  conditional  desig- 
nation. The  law  further  permits  an  extension  for  two  additional  years 
of  a  conditionally  designated  PSRO's  trial  period  if  failure  to  imple- 
ment reviews  in  all  types  of  institutions  is  due  to  causes  bejond  the 
PSRO's  control.  Within  two  years  of  receiving  full  designation,  how- 
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ever,  the  Secretary  must  recjuire  those  PSRO's  with  the  capability  to 
review  ambulatory  care  services  to  assume  this  responsibility. 

The  Committee  generally  favors  the  expansion  of  PSRQ  review 
activities  into  areas  other  than  routine  inpatient  hospital  services.  The 
Committee  recognizes,  however,  that  the  expansion  contemplated  by 
current  law  would  be  premature  in  the  absence  of  evidence  that  ex- 
panded review  would  be  cost-effective  or  would  offer  other  signifi- 
cant benefits.  Accordingly,  Title  VIII  requires  the  Secretary  to  estab- 
lish an  evaluation  program  to  determine  whether  long  term,  ambula- 
tory, and  ancillary  care  reviews  are  cost-effective.  In  designing  the 
evaluation  program,  the  Secretary  is  directed  to  ensure  that  a  statisti- 
cally valid  method  is  used  to  choose  which  PSRO's  will  and  will  not  be 
required  to  implement  the  particular  type  of  review  being  evaluated. 
Any  statistically  valid  method  should  have  at  least  the  following 
characteristics : 

— The  creation  of  an  "experimental"  group  of  PSRO's  that  imple- 
ment the  new  review  activity,  and  a  "control"  g^'oup  of  PSRO's 
that  do  not  implement  the  new  activity ; 

— The  selection  of  the  experimental  and  control  groups  in  such  a 
way  as  to  maximize  the  similarity  between  the  two  groups  in 
the  period  before  the  experimental  group  implements  the  new 
activity;  and 

— The  selection  of  the  experimental  and  control  groups  in  a  way 
which  permits  a  comparison  that  is,  in  the  statistical  sense, 
unbiased. 

The  Committee  recognizes  that  studying  the  utilization  of  health 
care  services  is  a  very  ix>mplex  undertaking  and  it  is  often  difficult  to 
make  definitive  determinations  regarding  cause  and  effect  in  this  area. 
The  Committee  further  recognizes  that  it  will  be  difficult  to  design  a 
statistically  valid  study  because  of  the  many  factors  which  can  affect 
utilization  and  quality  practices  and  any  resulting  changes  in  these 
practices.  The  Committee,  however,  encourages  the  Secretary  to  con- 
trol as  many  extraneous  factors  as  possible  in  studying  PSRO  im- 
pact in  the  long-term  and  ambulatory  care  settings  and  on  ancillary 
services.  The  Committee  further  recognizes  that  studies  reported  in 
the  professional  literature,  or  other  evaluations,  may  also  be  used  in 
determining  whether  review  of  particular  health  services  is  cost- 
effective  or  yields  other  significant  benefits  if  such  studies  or  evalua- 
tions are  of  comparable  reliability  to  the  studies  required  under  the 
evaluation  program.  . 

These  new  requirements  reflect  the  concern  of  the  Committee  that 
the  effectiveness  of  PSRO  review  activities  must  be  demonstrated 
more  persuasively  than  has  been  possible  in  the  past.  Evaluations  car- 
ried out  to  date  by  the  Health  Care  Financing  Administration  and  by 
the  Congressional  Budget  Office  of  PSRO  review  of  admissions  and 
lengths  of  stay  in  acute-care  hospitals  suggest  that  such  review  may 
reduce  utilization.  The  CBO  has  also  concluded  that  the  net  savings 
generated  by  the  PSRO  program  are  less  than  program  costs,  whereas 
the  Health  Care  Financing  Administration  evaluations  have  con- 
cluded that  the  program  is  cost-effective.  Both  the  CBO  and  HCF A 
estimates,  however,  are  based  on  controversial  assumptions  and  are 
open  to  considerable  error.  Title  VIII  is  designed  to  address  this  prob- 
lem by  mandating  that  valid  evaluations  be  carried  out  before  PSRO 
review  of  new  services  is  generally  required. 
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Based  on  a  study  outcome  that  PSRO  review  is  cost  effective  or 
yields  other  significant  benefits,  the  Secretary  could  require  PSRO's 
to  implement  those  types  of  review  addressed  in  the  study.  Examples 
of  other  significant  benefits  that  might  be  identified,  and  would  justify 
requiring  PSRO  implementation  of  these  types  of  review,  would  be 
demonstrated  positive  impacts  on  the  quality  of  patient  care,  shifts 
in  utilization  to  appropriate  care  settings,  or  reductions  in  the  use  of 
inappropriate  treatment  or  services. 

It  is  the  Committee's  intention  that  PSRO's  which  are  now  doing 
additional  kinds  of  review  which  on  their  own  initiative  request  to 
implement  ancillary,  long-term,  or  ambulatory  care  review,  should 
be  funded.  The  Committee  feels  that  such  funding  should  be  continued 
and  encouraged  to  enable  PSRO's  to  carry  out  types  of  review  directed 
at  particular  problems  in  their  areas  or  to  reward  PSRO's  which  have 
demonstrated  positive  performance  in  the  area  of  hospital  review. 
However,  prior  to  the  completion  of  the  study,  the  Secretary  cannot 
require  a  PSRO  to  conduct  a  type  of  review  it  is  not  currently  conduct- 
ing if  the  PSRO  does  not  want  to  initiate  that  particular  type  of  re- 
view (unless  it  is  necessary  in  order  to  obtain  the  data  base  needed  for 
evaluation).  If  the  evaluation  study  finds  that  a  particular  type  of 
review  is  cost-effective  or  yields  other  significant  benefits,  the  Secre- 
tary can  then  require  other  PSRO's  to  conduct  such  review. 

In  cases  where  the  Secretary  has  determined  that  reviews  of  a  par- 
ticular service  are  cost-effective  or  yield  other  significant  benefits  but 
the  PSRO  for  the  designated  area  does  not  have  the  capacity  to  under- 
take such  additional  review.  Title  VIII  authorizes  the  Secretary  to 
grant  another  qualified  PSRO  (in  reasonable  proximity  to  the  pro- 
viders and  practitioners  whose  services  are  to  be  reviewed)  to  a'ssume 
that  authority  and  responsibility  until  the  first  PSRO  has  acquired 
the  capacity  to  undertake  such  re\dews. 

This  section  is  effective  on  enactment. 

Response  of  Professional  Standards  Review  Organizations  to 
Freedom  of  Information  Act  Requests  (Section  847) 

Title  YIII  provides  that  no  PSRO  will  be  required  to  make  available 
any  records  pursuant  to  a  request  under  the  Freedom  of  Information 
Act  until  180  days  after  the  entry  of  a  final  court  order  requiring  such 
disclosure. 

Under  current  law,  information  and  data  collected  and  generated  by 
PSRO's  in  the  course  of  their  review  activities  are,  as  a  general  rule, 
confidential.  There  are,  however,  several  exceptions  that  permit  dis- 
closure of  certain  types  of  information  to  various  persons  or  agencies 
for  various  purposes.  For  example,  PSRO's  are  required  to  provide  in- 
formation to  Federal  and  State  fraud  and  abuse  agencies  to  assist  them 
in  their  investigative  work.  PSRO's  are  also  required  to  make  informa- 
tion available  to  State  and  local  health  planning  agencies  to  assist  them 
in  carrying  out  health  planning  and  related  activities.  The  Depart- 
ment of  Health  and  Human  Services  is  now  in  the  process  of  imple- 
menting these  various  statutory  requirements  by  regulation.  See  44 
Fed.  Reg.  3058  (Jan.  15, 1979) . 

Recently,  a  U.S.  District  Court  ruled  that  some  of  the  data  held  by 
PSRO's  concerning  patterns  of  practice  of  individual  institutions 
and  individual  practitioners  participating  in  medicare  and  medicaid 
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were  subject  to  disclosure  under  the  Freedom  of  Information  Act. 
Public  Citizen  Health  Research  Group  v.  Department  of  HEW ^  C.A. 
No.  77-2093  (D.D.C.,  Sept.  25, 1979),  None  of  the  data  sought  in  this 
litigation  would  identify  individual  patients  or  disclose  their  medical 
records.  The  Court  stayed  its  order  requiring  release  of  the  information 
at  issue  pending  appeal,  which  has  been  taken. 

This  litigation  has  given  rise  to  great  concern  among  PSRO's  and 
the  medical  community  in  general.  There  is  considerable  uncertainty 
as  to  what  PSRO  information  will  be  disclosable,  to  whom,  and  under 
what  circumstances.  A  resolution  of  these  complex  and  competing  con- 
siderations is  clearly  needed,  so  that  all  interested  parties — PSRO's, 
physicians,  progiam  beneficiaries,  other  consumers,  health  planning 
agencies,  fraud  and  abuse  agencies.  State  medicaid  agencies,  State  li- 
censure boards.  State  rate-setting  agencies,  and  health  and  medical 
researchers — will  know  how  PSRO  data  are  to  be  treated. 

Toward  this  end,  Title  VIII  includes  a  provision  to  assure  that  no 
PSRO  could  be  required  to  disclose  any  data  or  information  pursuant 
to  a  Freedom  of  Information  Act  request  until  180  days  following  the 
conclusion  of  the  appeal  and  the  entry  of  a  final  order  in  the  Public 
Citizen  case.  This  provision  is  not  intended  to  make  moot  or  otherwise 
reflect  Congressional  intent  with  respect  to  the  decision  in  the  appeal 
of  this  case  or  related  cases.  The  Committee  desires  the  benefit  of  full 
judicial  consideration  of  the  issues  raised  by  that  litigation  while  at 
the  same  time  assuring  Congress  the  opportunity  to  review  the  pro- 
priety of  disclosure  of  whatever  data  is  ultimately  ordered  released. 
In  addition,  the  Committee  expects  that  the  Department  of  HHS  will 
expedite  its  de  velopment  of  a  disclosure  policy  under  current  law,  so 
that  the  Congress  will  have  the  benefit  of  the  Department's  final  views 
on  these  issues  as  well.  Finally,  this  provision  will  also  give  the  Con- 
gress time  to  study  the  recommendations  of  the  National  Academy  of 
Sciences,  which  has  agreed  to  undertake  a  study  of  the  issues  raised  by 
this  litigation.  This  provision  is  not  intended  to  bar,  or  in  any  way  re- 
strict, access  to  PSRO  data  as  provided  under  section  1166  of  the  Social 
Security  Act,  section  1513(d)  of  the  Public  Health  Service  Act,  or 
regulations  implementing  these  sections. 

This  section  is  effective  on  enactment. 

Consultation  by  Professional  Standards  Review  Organizations 
With  Health  Care  Practitioners  (Secttion  848) 

In  lieu  of  the  present  requirement  of  formal  advisory  groups  of 
health  care  practitioners  to  individual  PSRO's,  Title  VIII  authorizes 
the  Secretary  of  HHS  to  establish  more  flexible  guidelines  to  assure  ap- 
propriate operational  PSRO  consultation  with  representatives  of  all 
health  care  disciplines  on  the  performance  of  review  activities. 

Present  law  requires  that  advisory  groups  to  PSKO's  must  be  estab- 
lished and  must  be  composed  of  not  less  than  seven  or  more  than  eleven 
members  who  are  representatives  of  health  care  practitioners  other 
than  physicians.  Such  formal  advisory  groups,  however,  have  proved 
to  be  cumbersome  and  not  totally  effective  in  assuring  appropriate  con- 
sultation on  operational  matters.  The  Committee  believes  that  more 
effective  and  practical  arrangements  can  be  achieved  by  authorizing 
the  Secretary  to  establish  and  apply  flexible  guidelines  relating  to 


organizatonal  relationships — including  the  range,  frequency,  and  con- 
tinuity of  contacts — for  assuring  operational  PSKO  consultation  with 
all  health  care  disciplines. 

The  Committee  notes  that  its  intention  in  providing  more  flexible 
authority  to  the  Secretary  is  to  allow  the  requirements  for  consultation 
with  health  care  practitioners  to  be  applied  in  a  less  burdensome  man- 
ner than  under  current  law.  In  specifying  the  frequency  and  manner 
of  consultations,  the  Secretary  is  expected  to  set  general  standards 
rather  than  specific  formal .  requirements,  and  to  encourage  appro- 
priate consultation  without  establishing  rigid  and  unreasonable 
conditions. 

This  section  is  effective  180  days  after  enactment. 

Keview  of  Routine  Hospital  Admission  Services  and  Preoperative 
Hospital  Stays  by  Professional  Standards  Review  Organizations 
(Section  84^) 

Under  Title  VIII,  PSRO's  are  authorized  to  focus  preadmission  re- 
view on  those  areas  of  relatively  frequent  overutilization — particularly 
routine  hospital  admission  services  and  excessive  preoperative  stays — 
to  assure  that  medicare  and  medicaid  payments  are  made  only  when 
the  routine  tests  and  unusually  long  preoperative  stays  for  elective 
conditions  are  medically  appropriate.  The  Secretary  also  is  granted 
the  authority  to  direct  a  PSRO  to  conduct  such  reviews  where  the  Sec- 
retary determines  such  reviews  can  be  made  on  a  timelv  cost-effective 
basis. 

Present  program  policies  direct  PSRO's  to  review  the  appropriate- 
ness of  hospital  services  received  by  medicare  and  medicaid  patients. 
This  review  has  been  limited  largely  to  a  review  of  the  need  for  the 
patient  to  be  admitted  to  the  hospital  and  the  appropriateness  of  the 
length  of  stay.  However,  a  number  of  studies  have  demonstrated  that 
unnecessary  or  avoidable  utilization  occurs  with  respect  to  certain 
hospital  practices  that  may  not  have  received  sufficient  attention  by 
PSRO's,  including:  diagnostic  tests  routinely  provided  on  admission 
without  a  physician's  order ;  weekend  elective  admissions  to  hospitals 
which  are  not  equipped  or  staffed  to  provide  needed  diagnostic  serv-  ^ 
ices  on  weekends;  and  preoperative  stays  for  elective  procedures  of 
more  than  one  day  without  justification  for  the  additional  days.  Con- 
sequently, the  Committee  believes  that  PSRO's  should  have  the  clear 
authority  (on  their  own  motion  or  at  the  request  of  the  Secretary  to 
undertake  preadmission  reviews  of  these  areas  of  overutilization  so 
that  payments  are  not  made  for  medically  unnecessary  routine  hospital 
services  or  preoperative  days.  As  part  of  this  authority,  it  is  intended 
that  PSRO's  be  able  to  look  carefully  at  surgical  procedures  to  deter- 
mine which  might  be  appropriately  performed  on  ambulatory  basis 
in  a  hospital  outpatient  department,  an  ambulatory  surgical  center  or 
a  properly  equipped  physician's  office. 

This  section  is  effective  on  enactment. 

Study  of  PSRO  Norms,  Standards  and  Criteria  (Section  850) 

Title  VIII  requires  the  Secretary  of  HHS  to  conduct,  in  consultation 
with  the  National  Professional  Standards  Review  Council,  a  nation- 
wide study  of  the  differences  in  PSRO's  medical  criteria  and  length- 
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of-stay  norms.  The  Secretary  is  required  to  report  the  findings  of  this 
study  to  the  Congress  within  one  year  of  enactment. 

Present  law  requires  PSRO's  to  use  professionally  developed  norms 
of  care  based  on  typical  patterns  of  practice  in  their  areas,  and  also 
requires  the  National  Council  to  exercise  oversight  and  approval  over 
PSRO  norms  which  are  significantly  different  from  professionally 
developed  regional  norms. 

The  Committee  believes  that  basing  PSRO  criteria  and  norms  ex- 
clusively on  typical  practice  patterns  in  the  area  may  serve  to  perpet- 
uate the  status  quo,  including  whatever  inappropriate  practices  may 
be  present  in  the  area.  While  there  are  legitimate  reasons  for  some 
variations  in  medical  criteria  and  norms  from  area  to  area,  there 
is  also  substantial  evidence  of  widely  different  criteria  and  norms  for 
similar  patients  under  similar  conditions.  For  example,  the  typical 
length  of  stay  for  a  gall  bladder  removal  varies  by  as  much  as  6  days 
in  different  sections  of  the  United  States.  The  intent  of  the  study  pror 
vided  in  Title  VIII  is  to  determine  what  basis  there  is  for  such  differ- 
ences, so  that  the  Congress  can  ascertain  whether  some  steps  should  be 
taken  to  avoid  the  perpetuatitrn  ot  inefficiences. 

The  section  is  effective  on  enactment. 

Nonprofit  Hospital  Philanthropy  (Section  851) 

Title  VIII  provides  that,  in  determining  the  amount  of  reimburse- 
ment for  nonprofit  hospitals  under  the  medicare,  medicaid,  and  mater- 
nal and  child  health  (Title  V  of  the  Social  Security  Act)  programs,  the 
following  items  are  not  to  be  deducted  from  operating  costs:  (a)  un- 
restricted grants,  gifts,  and  income  from  endowments;  (b)  donor- 
designated  or  restricted  grants,  gifts,  or  income  from  endowment;  (c) 
unrestricted  grants  or  gifts,  or  income  therefrom,  designated  by  the 
hospital's  governing  board  as  unavailable  for  operating  funds;  (d) 
govemriiental  grants  that  are  not  available  for  use  as  operating  funds ; 
(e)  sale  or  mortgage  of  real  estate  or  other  capital  assets  acquired 
through  gift  or  grant  that  are  unavailable  for  use  as  operating  funds 
(except  gains  and  losses  realized  from  the  disposal  of  depreciable 
assets)  ;  and  sinking  funds  established  exclusively  to  make  payments 
to  third  parties  for  financing  capital  improvements. 

Under  present  law,  grants,  gifts,  and  endowment  income  designated 
by  the  donor  to  pay  for  specific  operating  costs  are  deducted  from  those 
costs  in  determining  the  reasonable  costs  of  services  for  purposes  of 
reimbursement  under  medicare,  medicaid,  and  the  maternal  and  child 
health  programs.  Concern  has  been  expressed  that  this  policy  may 
discourage  philanthropic  contributions  to  nonprofit  hospitals  for  spe- 
cific operating  costs.  The  Committee  believes  that  philanthropic  sup- 
port for  health  care  should  be  encouraged  and  expanded,  especially  in 
support  of  experimental  and  innovative  efforts  to  improve  the  health 
care  delivery  system.  Accordingly,  Title  VIII  provides  that  grants, 
gifts,  and  income  from  endowments,  whether  restricted  by  the  donor 
or  not,  are  not  to  be  deducted  from  operating  costs  in  determining  the 
level  of  reimbursement  under  the  Federal  payment  programs. 

This  section  applies  to  grants,  gifts,  and  endowments  made  or  estab- 
lished on  or  after  September  1, 1981. 


Consultative  Services  for  Skilled  Nursing  Facilities 

(Section  852) 

Under  Title  VIII,  the  provision  of  present  law  which  authorizes 
medicare  reimbursement  for  consultative  services  furnished  by  State 
agencies  to  skilled  nursing  facilities  is  repealed. 

Under  present  law,  the  State  agency  responsible  for  determining 
skilled  nursing  facility  compliance  with  medicare  conditions  of  par- 
ticipation may  furnish  specialized  consultative  services,  at  the  request 
of  the  facility,  to  help  it  achieve  or  maintain  compliance  with  the  con- 
ditions. However,  since  there  have  been  no  requests  under  this  provi- 
sion for  medicare  funding  of  consultative  services,  it  is  apparent  that 
T  he  provision  is  unnecessary.  Moreover,  the  Committee  believes  that 
adequate  provision  has  been  made  under  the  medicaid  program  for 
furnishing  consultation  to  any  skilled  nursing  facilities  that  might 
require  such  services. 

This  section  is  effective  on  enactment. 

Study  of  Need  for  Dual  Participation  or  Skilled  Nursing 
Facilities  (Section  853) 

Title  VIII  requires  the  Secretary  of  HHS  to  conduct  a  study  of  the 
causes  for  the  present  scarcity  of  skilled  nursing  home  beds,  including 
the  extent  to  which  existing  laws  and  regulations  (as  well  as  other 
factors)  discourage  dual  participation  of  skilled  nursing  facilities  in 
the  medicare  and  medicaid  programs,  and  report  the  results  of  the 
study  to  Congress  within  one  year  after  enactment. 

Under  present  law,  skilled  nursing  facilities  are  not  required  to 
participate  in  both  the  medicare  and  medicaid  programs.  As  a  result, 
there  are  a  number  of  areas  of  the  country  in  which  there  are  fewer 
beds  available,  either  for  medicare  or  medicaid  beneficiaries,  than 
might  otherwise  be  the  case  if  all  skilled  nursing  facilities  participated 
in  both  programs.  While  there  are  many  opinions  as  to  why  a  large 
number  of  facilities  choose  not  to  participate  in  both  programs,  the 
Committee  believes  there  is  little  documentation  and  objective  analysis 
of  the  reasons  for  this  situation.  To  eliminate  this  gap  in  knowledge, 
Title  VIII  directs  the  Secretary  to  conduct  a  thorough  study  of  the 
situation  and  assess  the  feasibility  and  potential  consequences  of  re- 
quiring dual  participation.  In  conducting  the  study,  the  Secretary  is 
required  to  consult  with  professional  organizations,  private  insurers, 
nursing  home  providers  and  consumers  of  skilled  nursing  services,  and 
is  required  to  submit  a  report  on  the  results  of  the  study  together  with 
any  recommendations  for  legislative  changes. 

This  section  is  effective  on  enactment. 

Alternative  to  Decertification  of  Long-Term  Care  Facilities  Out 
OF  Compliance  With  Conditions  of  Participation  ;  Look  Behind 
Authority  (Section  854) 

Title  VIII  authorizes  the  Secretary  of  HHS  and  State  medicaid 
agencies  to  deny  reimbursement  for  services  furnished  by  a  skilled 
nursing  facility  (SNF)  or  an  intermediate  care  facility  (ICF)  for  all 
medicare  and  medicaid  beneficiaries  admitted  to  the  facility  after  the 
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date  the  Secretary  determines  that  such  facility  is  substantially  out  of 
compliance  with  the  conditions  of,  or  requirements  for,  participation. 
In  the  case  of  a  facility  with  deficiencies  that  immediately  jeopardize 
the  health  and  safety  of  its  patients,  title  VIII  requires  the  Secretary 
and  the  State  agency  to  decertify  the  facility,  and  while  decertification 
is  underway,  to  deny  reimbursement  for  medicare  and  medicaid  pa- 
tients admitted  subsequent  to  the  determination  of  noncompliance.  In 
addition.  Title  VIII  authorizes  the  Secretary  to  ''look  behind"  a 
State's  survey  of  an  SNF  or  ICF  and,  where  the  Secretary  finds  that 
a  facility  does  not  meet  the  conditions  of,  or  requirements  for,  partici- 
pation, to  terminate  the  participation  of  the  facility  in  medicare  and 
medicaid. 

At  present,  the  only  sanction  available  in  many  jurisdictions  to 
penalize  a  skilled  nursing  facility  which  is  out  of  compliance  with  the 
conditions  of  participation  in  the  medicare  and  medicaid  programs 
is  to  terminate  that  facility's  participation  in  the  program.  Frequently, 
this  sanction  involves  an  overriding  hardship  to  program  beneficiaries 
which  makes  its  use  undesirable,  if  not  impossible. 

In  the  case  of  facilities  that  are  substantially  out  of  compliance  but 
do  not  have  deficiencies  that  immediately  jeopardize  the  health  and 
safety  of  their  patients,  Title  VIII  gives  the  Secretary  authority  to 
impose  an  intermediate  sanction,  short  of  the  more  drastic  step  of  pro- 
gram termination.  The  Secretary  is  expected  to  define  by  regulation 
the  grounds  for  the  imposition  of  an  intermediate  sanction.  It  is  the 
expectation  of  the  Committee  that  the  existence  of  sanctionable  defi- 
ciencies with  the  conditions  of  participation  will  generally  be  deter- 
mined during  the  course  of  the  formal  State  survey  of  the  facility  or 
HHS  compliance  validation  surveys.  The  denial  of  reimbursement  for 
services  furnished  to  medicare  or  medicaid  beneficiaries  admitted  after 
a  date  designated  by  the  Secretary  is  to  continue  until  such  time  as  the 
deficiencies  have  been  corrected  or  it  is  determined  that  good  faith 
efforts  to  correct  deficiencies  are  being  made.  This  alternative  sanction 
is  applicable  for  a  limited  period,  not  to  exceed  12  months ;  thereafter, 
Title  VIII  requires  the  Secretary  to  decertify  the  facility. 

In  the  case  of  facilities  that  are  substantially  out  of  compliance  but 
have  deficiencies  that  immediately  jeopardize  the  health  and  safety  of 
the  patients,  Title  VIII  directs  the  Secretary  or  State  agency  to  de- 
certify the  facility  and,  while  the  decertification  process  is  underway, 
to  deny  reimbursement  for  any  services  furnished  to  medicare  or 
medicaid  beneficiaries  admitted  after  a  designated  date.  This  addi- 
tional sanction  is  applicable  for  the  duration  of  the  decertification  or 
termination  proceeding. 

Under  Title  VIII,  a  facility  is  to  have  an  opportunity  to  develop  and 
implement  a  plan  for  correcting  its  deficiencies,  in  accordance  with 
existing  medicare  policies  on  the  correction  of  provider  deficiencies. 
Following  the  facility's  failure  to  satisfactorily  meet  this  require- 
ment, the  Secretary  can  apply  intermediate  sanctions,  but  only  after 
the  Secretary  has  provided  the  facility  with  an  opportunity  to  present 
its  case  at  an  informal  hearing  consistent  with  current  practices.  If  the 
facility  seeks  further  administrative  or  judicial  appeals,  the  sanction 
is  to  remain  in  effect  while  the  appeals  are  pending. 

(It  should  be  noted  that  it  is  not  the  intention  of  the  Committee  that 
a  decision  to  impose  sanctions  shall  preclude  whatever  right  to  judicial 
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review  of  disputes  of  fact  concerning  noncompliance  with  conditions 
of  participation  which  a  facility  otherwise  has.) 

The  Secretary  is  required  to  provide  public  notification  to  poten- 
tially affected  beneficiaries  of  the  effective  date  of  the  sanction  and 
the  fact  that  no  benefits  will  be  payable  on  behalf  of  a  beneficiary 
admitted  to  the  facility  after  that  date.  (Benefits  are  to  continue  to 
be  paid  on  behalf  of  beneficiaries  who  were  inpatients  of  the  facility 
prior  to  the  designated  date.)  The  Secretary  is  required  to  pro- 
mulgate regulations  setting  forth  the  procedures  for  implementing 
this  provision  of  Title  VIII. 

The  Committee  believes  that  the  application  of  this  sanction,  in  lieu 
of  immediate  decertification  of  a  facility  where  life  and  safety  are 
not  threatened,  will  serve  to  protect  beneficiaries  both  by  giving 
the  skilled  nursing  facility  an  incentive  to  correct  deficiencies  in  a 
timely  manner  and  by  forestalling  the  need  for  traumatic  transfers  of 
large  number  of  patients  during  the  time  needed  improvements  are 
being  made  in  the  facility.  However,  the  Committee  believes  that  this 
sanction  should  not  be  used  as  an  alternative  in  situations  where  a 
noncomplying  facility's  deficiencies  place  the  health  and  safety  of  its 
patients  in  immediate  jeopardy ;  instead,  the  response  of  the  Secretary 
in  such  cases  must  be  to  deny  all  reimbursement  for  additional  patients 
and  to  make  appropriate  arrangements  for  the  orderly,  planned  trans- 
fer of  existing  patients. 

The  Committee  recognizes  that  several  States  presently  have  a  full 
range  of  intermediate  sanctions  available,  as  part  of  their  licensure 
authority,  to  impose  against  noncompliance  facilities,  including;  sus- 
pension of  payments,  bans  on  admissions,  or  even  fines  and  penalties. 
Title  VIII  is  not  intended  to  limit  or  preempt  such  authority. 

Title  VIII  further  authorizes  the  Secretary  to  make  an  independent 
and  binding  determination  concerning  the  extent  to  which  SNFs  and 
ICFs  that  participate  only  in  medicaid  meet  the  requirements  of  par- 
ticipation in  that  program,  and  to  terminate  the  eligibility  of  any  fa- 
cility that  the  Secretary  finds  does  not  comply  with  such  requirements. 

This  section  is  effective  on  enactment. 

Life  Safety  Code  Requirements  (Section  855) 

Title  VIII  authorizes  the  Secretary  of  HHS  to  determine  in  regu- 
lations when  skilled  nursing  facilities  participating  in  medicare  and 
medicaid  are  to  be  required  to  meet  the  provision  of  revised  editions  of 
the  Life  Safety  Code. 

This  provision  of  Title  VIII  repeals  the  requirement  of  present  law 
that  a  skilled  nursing  facility  must  meet  the  1973  edition  of  the  Life 
Safety  Code  (LSC)  of  the  National  Fire  Protection  Association 
(NFPA)  and  allows  the  Secretary  to  establish  the  time  frame  for 
application  of  the  latest  edition  of  the  Code.  Since  the  Life  Safety 
Code  is  revised  by  the  NFPA  approximately  every  3  years  to  accom- 
modate changes  in  technology  or  philosophy,  the  statutory  requirement 
that  facilities  meet  a  specified  edition  of  the  Code  creates  unnecessary 
administrative  complications  and  burdens  on  providers.  Although  a 
1976  Code  is  currently  in  general  use  and  a  1980  Code  is  under  develop- 
ment, medicare  and  medicaid  facilities  are  still  reguired  by  law  to 
comply  with  the  1973  edition  of  the  Code.  To  eliminate  this  dis- 
crepancy and  to  permit  the  flexibility  necessary  to  adjust  to  scientific 


developments  in  the  fire  protection  field,  Title  VIII  allows  the  Secre- 
tary to  revise  the  Life  Safety  Code  requirement  on  a  more  timel^^  basis 
without  having  to  seek  legislative  changes.  Moreover,  such  flexibility 
will  reduce  the  regulatory  burden  on  providers  resulting  from  the 
application  of  unnecessary  or  out-of-date  rules. 

it  is  not  the  intent  of  Title  VIII  that  the  Secretary  select  among 
provisions  from  more  than  one  edition  of  the  Code  in  determining  LSC 
requirements.  Rather,  one  edition  of  the  Code,  in  its  entirety,  is  to 
be  adopted.  The  Committee  expects  that  normally  the  latest  edition 
will  be  the  one  required.  However,  the  Secretary  is  granted  the  author- 
ity to  review  each  new  edition  of  the  Code  to  assure  that  its  provisions 
continue  to  afford  adequate  protection  for  the  health  and  safety  of 
patients.  The  Secretary  also  is  granted  the  authority  to  require 
adoption  of  a  new  edition  of  the  Code  within  a  reasonable  time  frame, 
consistent  with  the  capabilities  of  the  States  to  conduct  the  necessary 
surveys  of  facilities  usmg  the  new  edition  of  the  Code.  Moreover,  Title 
VIII  does  not  limit  the  Secretary's  present  authority  to  use,  wherever 
appropriate,  the  equivalency  standards  developed  by  the  National 
Bureau  of  Standards  and  incorporated  by  the  NFPA  as  part  of  the 
Life  Safety  Code. 

The  Committee  recognizes  the  potential  f  o?  certain  problems  arising 
as  a  result  of  revisions  embodied  in  later  editions  of  the  Code  that  may 
upset  structural  accommodations  previously  made  by  providers  at  some 
cost  to  them.  The  Committee  expects  the  Secretary  to  be  fully  cogni- 
zant to  the  impact  of  such  changes  on  providers  and  to  take  them  into 
account  in  revising  the  Life  Safety  Code  requirement.  The  intent  of 
the  change  made  by  Title  VIII  is  to  minimize  regulatory  burdens  on 
facilities,  consistent  with  protection  of  the  health  and  safety  of  pa- 
tients and  to  assure  orderly  adjustments  to  changing  technology. 

This  section  is  effective  on  enactment. 

Criminal  Standards  for  Certain  Medicare-  and  Medicaid-Related 
Crimes  (Section  856) 

Title  VIII  provides  that  criminal  penalties  for  solicitation  or  pay- 
ment of  kickbacks,  bribes,  rebates,  or  other  remuneration  in  exchange 
for  medicare  or  medicaid  business  apply  only  in  cases  where  such  con- 
duct is  undertaken  knowingly  and  willfully. 

Under  present  law,  the  solicitation  or  receipt  of  any  remuneration 
in  return  for  referring  a  medicare  or  medicaid  patient  to  another  party 
or  in  return  for  purchasing,  leasing  or  ordering  any  service  or  supply 
covered  under  medicare  or  medicaid  constitutes  a  felony,  punishable  by 
a  fine  of  up  to  $25,000  or  5  years  imprisonment,  or  both.  The  offer  or 
payment  of  kickbacks,  bribes,  or  rebates  for  such  purposes  is  also  a 
felony,  punishable  to  the  same  extent.  The  Committee  is  concerned  that 
criminal  penalties  may  be  imposed  under  current  law  to  an  individual 
whose  conduct,  while  improper,  was  inadvertent.  Accordingly,  Title 
VIII  clarifies  present  law  to  assure  that  only  persons  "who  knowingly 
and  willfully  engage  in  the  proscribed  conduct  are  to  be  subject  to 
criminal  sanctions. 

This  section  is  effective  on  enactment. 
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Exclusion  of  Health  Care  Professionals  Convicted  of  Medicare- 

OR  Medicaid-Related  Crimes  (Section  857) 

Under  Title  VIII,  the  provisions  of  present  law  relating  to  the  ex- 
clusion from  participation  in  the  medicare  and  medicaid  programs  of 
physicians  and  other  practitoners  convicted  of  program-related  crimes 
is  broadened  so  as  to  apply  to  other  categories  of  health  professionals, 
such  as  administrators  of  health  care  institutions. 

Under  present  law,  medicare  and  medicaid  payment  may  be  denied 
for  goods  and  services  furnished  by  a  physician  or  other  practitioner 
convicted  of  a  p>rogram-related  crime.  However,  similar  action  cannot 
now  be  taken  with  respect  to  other  health  professionals  (such  as  oper- 
ators or  administrators  of  health  care  facilities)  who  are  convicted  of 
program-related  crimes.  Title  VIII  rectifies  this  deficiency  in  the  law. 
In  the  case  of  those  professionals  who  do  not  directly  furnish  medical 
care  or  services,  payment  is  not  to  be  made  to  the  provider  for  the 
cost  of  any  services  furnished  to  or  on  behalf  of  the  provider  by  the 
convicted  professional  in  connection  with  either  program.  (The  pro- 
vision of  present  law  relating  to  a  right  to  a  hearing  on  a  determina- 
tion of  the  Secretary  of  HHS  to  bar  an  individual  from  participation 
is  retained.)  Title  VIII  also  clarifies  the  intent  of  present  law  that  the 
Secretary  is  authorized  to  bar  a  professional  who  may  have  partici- 
pated only  in  the  medical  or  medicare  program  from  participation 
in  both  programs. 

This  section  is  effective  on  enactment. 

Requirements  Concerning  Reporting  of  Financial  Interest 

(Section  858) 

The  requirements  of  present  law  relating  to  the  reporting  of 
financial  interests  as  a  condition  of  participation  in  medicare  and 
medicaid  are  amended  by  Title  VIII  to  provide  that  an  entity  is 
required  to  report  only  those  individual  interests  in  mortgages  or 
other  obligations  equal  to  at  least  $25,000  or  5  percent  of  the  entity's 
total  assets.  Present  law  requires  the  reporting  of  all  interests  of  5 
percent  or  more  of  any  such  obligation  secured  by  property  of  the 
reporting  entity,  even  where  the  obligation  is  secured  by  a  small  por^ 
tion  of  the  entity's  assets. 

Title  VIII  also  clarifies  the  States'  responsibility  to  require  compli- 
ance with  the  disclosure  requirements  of  present  law  as  a  condition  of 
participation  in  the  medicaid  program. 

This  section  is  effective  on  enactment. 

WlHHOLDING  OF  FEDERAL  ShARE  OF  PAYMENTS  TO  MEDICAID  PROVIDERS 

To  Recover  Medicare  Overpayments  (Section  859) 

The  authority  of  the  Secretary  of  HHS  under  present  law  to  recover 
overpayments  under  medicare,  where  a  provider  has  withdrawn  or  has 
been  terminated,  by  withholding  the  Federal  share  of  medicaid  pay- 
ments to  the  provider  is  extended  by  Title  VIII  to  instances  where : 
(a)  the  provider  continues  to  participate  in  medicare  but  at  such  a 
minimal  level  as  to  preclude  recovery  of  the  overpayment;  and  (b) 
where  recovery  of  large  medicare  overpayments  under  part  B  to  a 
physician  or  other  health  professional  is  precluded  because  the  prac- 
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titioner  or  professional  is  not  participating  in  medicare  (i.e.,  no  longer 
accepts  assignment  for  medicare  claims) . 

Under  present  law,  the  Secretary  can  withhold  the  Federal  share 
of  medicaid  payments  from  providers  in  order  to  recover  medicare 
overpayments,  but  only  where  the  provider  has  withdrawn  or  has  been 
terminated  from  participation  in  the  program.  The  purpose  of  this 
provision  of  Title  VIII  is  to  prevent  such  a  provider  from  circum- 
venting the  intent  of  the  recovery  provisions  of  present  law  by  for- 
mally maintaining  its  status  as  a  patricipating  medicare  provider  while 
substantially  reducing  its  acceptance  of  medicare  patients.  Similarly, 
Title  VIII  permits  recovery  of  medicare  overpayments  to  physicians 
and  professionals  who  subsequently  elect  not  to  accept  assignment 
for  medicare  claims  and  thus,  preclude  any  recoupment  of  such  over- 
payments through  offsets  against  future  medicare  payments. 

The  Committee  notes  that  it  is  not  the  intent  of  this  section  or 
the  recovery  provisions  of  present  law  to  penalize  State  medicaid  pro- 
grams by  making  them  absorb  the  full  cost  of  medicaid  payments  to 
these  medicare  providers  who  received  overpayments  under  title 
XVIII  of  the  Social  Security  Act.  The  Committee  expects  that  the 
Secretary  will  provide  adequate  advance  notice  of  no  less  than  60  days 
to  the  State  concerning  the  providers  who  would  be  subject  to  the 
procedures  for  recovery  of  medicare  overpayments  through  the  with- 
holding of  the  Federal  share  of  the  medicaid  payment,  so  that  the 
State  will  have  sufficient  opportunity  to  change  its  payment  procedures 
to  these  providers  to  insure  that  the  reimbursement  is  limited  only  to 
the  State  share  of  the  bill. 

This  section  is  effective  on  enactment. 

Hospitals  PROvroiNo  Long-Term  Care  Services  "Swing  Beds" 

(Section  860) 

Title  VIII  authorizes  the  Secretary  of  HHS  to  enter  into  agree- 
ments with  certain  hospitals,  for  purposes  of  reimbursement  under  the 
medicare  and  medicaid  programs,  under  which  the  hospital  can  use 
its  beds  on  a  "swing"  basis  as  either  acute  or  long-term  care  beds,  de- 
pending on  need.  A  simplified  cost  reimbursement  formula  would 
avoid  the  current  requirement  for  separate  patient  placement  within 
the  hospital  and  separate  cost  finding.  (This  formula  would  also  re- 
flect the  lower  cost  of  providing  less  than  acute  care. )  Hospitals  which 
have  been  granted  a  certificate  of  need  for  the  provision  of  long-term 
care  services  are  to  be  eligible  to  enter  into  such  agreements. 

Where  a  hospital  does  not  have  sudh  an  agreement,  payment  for 
long-term  care  services  furnished  to  a  beneficiary  who  remains  in  the 
hospital  because  no  long-term'  care  beds  are  available  in  the  com- 
munity is  to  be  made  at  the  average  medicaid  skilled  nursing  or 
intermediate  care  facility  rate  (as  may  be  appropriate)  if  the  hos- 
pital's average  annual  occupancy  rate  is  below  80  percent  and  the 
hospital  can  obtain  a  certificate  of  need  to  provide  long-term  care 
services. 

Patient  days  of  care  that  are  paid  by  medicare  at  the  reduced  rate 
are  to  be  counted  against  the  beneficiary's  eligibility  for  skilled  nurs- 
ing facility  benefits.  Similarly,  the  medicare  skilled  nursing  facility 
benefit  coinsurance  rates  are  to  be  applicable. 
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The  Committee  believes  that  a  number  of  hospitals  in  areas  where 
there  is  a  scarcity  of  long-term-  beds  could  use  their  unoccupied  acute 
care  beds  to  provide  a  less  intensive  level  of  care.  Under  present  law, 
however,  such  a  lesser  level  of  care  furnished  to  medicare  and  medicaid 
patients  in  hospitals  is  not  appropriately  covered  unless  furnished  in 
a  distinct  part  of  the  hospital  where  beds  are  reserved  solely  for  nurs- 
ing care  patients.  Title  VIII  allows  such  hospitals  to  use  their 
acute  care  beds  to  provide  nursing  care  services  which  would 
otherwise  be  covered  under  medicare  or  medicaid  if  the  services  were 
provided  in  a  skilled  nursing  or  intermediate  care  facility.  In  order  to 
assure  the  quality  and  appropriate  use  of  such  services,  nursing  care 
services  provided  to  medicare  and  medicaid  beneficiaries  in  such  a  hos- 
pital are  to  be  subject  to  certain  skilled  nursing  facility  conditions  of 
participation  relating  to  social  service  staffing  and  functions  and  dis- 
charge planning  that  are  not  treated  as  specifically  in  the  hospital  con- 
ditions of  participation.  The  conditions  that  the  Committee  expects  the 
Secretary  to  apply  include:  (a)  the  social  service  provisions  that  re- 
quire the  facility  to  make  an  effort  to  identify  the  patient's  social  and 
emotional  needs  and  to  employ,  or  have  a  referral  agreement  with,  a 
qualified  social  worker  or  social  work  agency ;  and  (b)  the  requirement 
that  the  facility  maintain  an  active  discharge  planning  program.  In 
addition,  the  Committee  believes  it  would  be  desirable  to  encourage 
the  facility's  governing  body  to  establish  and  direct  the  implementa- 
tion of  written  policies  regarding  the  rights  of  long-term  care  patients. 

In  order  to  avoid  imposing  a  possible  disadvantage  on  institutions 
that  have  estabished  "distinct  part"  skilled  nursing  facilities.  Title 
VIII  provides  that  the  simplified  "swing-bed"  method  of  reimburse- 
ment is  to  be  made  available  under  medicare  and  medicaid  for  services 
furnished  in  such  "distinct  part"  facilities.  The  Secretary  is  to  ap- 
prove this  alternative  reimbursement  method  where  the  hospital 
demonstrates  that  its  use  will  contribute  significantly  to  efficient  and 
effective  administration  and  will  be  in  the  interest  of  program  benefici- 
aries. Making  the  simplified  reimbursement  option  available  will  put 
institutions  with  distinct  part  skilled  nursing  facilities  on  an  even 
footing  with  the  other  hospitals  that  will  be  eligible  for  "swing-bed" 
reimbursement  under  Title  VIII. 

Where  continued  hospital  stay  in  an  institution  that  has  not  en- 
tered into  a  "swing-bed"  agreement  with  the  Secretary  is  necessitated 
by  the  unavailability  of  an  appropriate  long-term  care  bed  in  the 
community,  and  (i)  the  hospital's  occupancy  rate  is  below  80  per- 
cent and  (ii)  it  could  obtain  a  certificate  of  need,  payment  is  to  be 
made  at  the  same  rate  otherwise  payable  to  a  participating  "swing- 
bed"  hospital.  It  is  the  Committee's  intent  that  this  second  standard, 
i.e.,  that  the  institution  could  have  obtained  a  certificate  of  need,  will 
be  considered  met  if  the  State  Health  Planning  and  Development 
Agency  had  found  in  its  current  State  Health  Plan  that  a  shortage  of 
nursing  home  beds  existed  in  the  area  in  which  the  hospital  is  located, 
or  if  the  agency  determined  that  long-term  care  beds  were  not  avail- 
able in  the  area  in  institutions  which  would  agree  to  accept  medicare 
and/or  medicaid  reimbursement.  It  is  not  the  intention  of  the  Com- 
mittee that  the  hospital  must  receive  from  the  planning  agency  a 
formal  decision  relating  to  its  specific  case.  Similarly,  it  is  not  the 
intent  that  the  Secretary  be  required  to  evaluate  the  local  circumstances 


to  determine  if  a  certificate  of  need  would  have  been  given  under  State 
law. 

In  determining  the  appropriate  rate  of  reimbursement  for  hospital 
patients  receiving  long-term  care  services  where  no  swing-bed  arrange- 
ment exists,  the  intermediary  in  the  case  of  medicare  or  the  State  medic- 
aid agency  is  expected  to  determine  on  a  case  by  case  basis  in  accord- 
ance with  standards  established  by  the  Secretary  that  no  appropriate 
long-term  care  bed  is  available  in  an  institution  which  will  accept 
medicare  and/or  medicaid  reimbursement.  If  it  is  determined  that  an 
appropriate  long-term  care  bed  is  available,  then  the  Committee  ex- 
pects that  payment  will  not  be  made  to  the  hospital  for  those  patients 
needing  only  long-term  care  services  (unless  there  was  a  swing-bed 
agreement  or  they  were  in  a  recognized  distinct  part).  Further,  the 
Committee  notes  that  institutions  which  regularly  receive  payment  for 
patients  who  do  not  need  acute  care  but  are  receiving  long-term  care 
services  in  the  hospital  because  no  other  bed  is  available  in  a  skilled 
nursing  facility  should  be  encouraged  to  enter  into  a  formal  swing-bed 
arrangement. 

If  the  hospital's  occupancy  rate  is  80  percent  or  above,  or  it  cannot 
obtain  a  certificate  of  need,  payment  is  to  be  made,  as  under  present 
law,  at  the  hospital  rate  for  such  period  as  it  is  medically  determined 
the  patient  requires  covered  skilled  nursing  services  and  an  appropri- 
ate bed  is  temporarily  unavailable. 

In  adopting  these  provisions,  it  is  the  intent  of  the  Committee  both 
to  allow  a  more  flexible  situation  for  hopsitals  providing  long-term 
care  services  when  beds  are  not  available  in  long-term  care  facilities 
and  to  reduce  unnecessary  expenditures  at  an  acute  care  rate  for  hos- 
pital patients  who  are  receiving  only  long-term  care  services.  It  is  the 
Committee's  intent  that  medicaid  payments  for  such  patients  are  to 
also  be  reduced  to  the  "swing-bed"  rate.  In  past  court  cases,  decisions 
have  been  rendered  requiring  States  to  continue  to  reimburse  at  the 
acute  care  rate  for  patients  in  hospitals  receiving  only  SNF  services 
because  no  bed  was  available  in  a  skilled  nursing  facility.  At  that 
time,  the  only  reimbursement  options  were  to  pay  the  hospital  rate  or 
not  pay  at  all.  This  provision  of  Title  VIII  is  designed  to  provide 
States  the  more  reasonable  standard  of  paying  at  the  swing-bed  rate, 
paralleling  the  medicare  procedure. 

The  amendments  made  by  this  section  are  effective  on  the  date  final 
regulations  are  issued,  and  such  regulations  are  to  be  issued  no  later 
than  the  first  day  of  the  sixth  calendar  month  following  the  month  of 
enactment. 

Coordinated  Audits  Under  the  Social  Security  Act  (Section  861) 

Title  VIII  requires  common  audits  of  entities  reimbursed  on  a  cost- 
related  basis  under  titles  V  (maternal  and  child  health),  XVIII 
(medicare),  and  XIX  (medicaid),  of  the  Social  Security  Act.  Title 
VIII  of  this  bill  also  requires  the  Secretary  of  HHS  to  undertake  one 
or  more  demonstration  projects  with  respect  to  such  entities  to  deter- 
mine the  feasibility  of  a  single  coordinated  appeal  hearing  to  ad- 
judicate disputed  administrative  cost  items. 

Currently,  these  programs  generally  provide  for  reimbursement  of 
participating  health  care  facilities  on  a  reasonable  cost  or  cost-related 
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basis.  To  assure  that  payment  of  reasonable  cost  is  achieved,  a  compre- 
hensive provider  audit  program  has  been  established.  The  medicare 
audits  are  mandated  by  law ;  the  medicaid  audits  are  required  by  regu- 
lation. At  the  present  time,  unless  covered  by  a  common  audit  agree- 
ment, providers  have  a  separate  audit  conducted  for  medicare  and 
medicaid.  The  duplicate  auditing  effort  can  be  costly  and  time- 
consuming. 

A  voluntary  common  provider  audit  was  established  in  1968  by  the 
Department  of  Health,  Education  and  Welfare  which  established 
procedures  to  be  followed,  costs  to  be  shared,  method  of  payment  for 
services  and  what  coordination  was  necessary.  Under  the  voluntary 
program,  37  States  contracted  with  intermediaries  for  coordinated 
audits  for  some  or  all  medicare-medicaid  providers.  Over  half  of  the 
hospitals  participating  in  medicare  were  covered  by  those  agreements. 
Under  recently  revised  procedures  authorizing  freer  exchange  of  audit 
information  oetween  the  programs,  all  States  have  been  negotiating 
new  coordinated  audit  agreements  with  medicare  intermediaries. 

Under  the  new  agreements,  medicare  will  supply  all  of  its  audit 
information  to  the  States  free  of  charge.  States  will  pay  only  the  incre- 
mental costs  to  medicare  intermediaries  for  auditing  activities  re- 
quired solely  for  medicaid  purposes.  The  Committee  expects  the  Secre- 
tary to  continue  to  follow  this  way  of  allocating  costs  when  common 
audits  are  required. 

Duplication  of  identical  or  similar  auditing  procedures  used  for  the 
purpose  of  determining  reimbursement  under  various  Federal  pro- 
grams is  costly  to  both  the  programs  and  the  entities  participating  in 
the  programs.  In  order  to  eliminate  this  duplication,  Title  VlII  of  this 
bill  requires  that,  if  an  entity  provides  services  reimbursable  on  a  cost- 
related  basis  under  Titles  V  or  XIX,  audits  of  books,  accounts,  and 
records  of  that  entity  are  to  be  coordinated  through  common  audit 
procedures  with  audits  performed  for  the  purpose  of  reimbursement 
under  Title  XVIIL  Where  a  State  declines  to  participate  in  such  com- 
mon audits,  the  Secretary  is  to  reduce  payments  that  would  have  been 
made  to  the  State  under  the  Titles  V  or  XIX  by  any  amount  in  excess 
of  the  amount  that  would  have  been  apportioned  to  the  State  if  it  had 
participated  in  the  audit. 

Duplication  of  procedures  for  hearing  and  adjudicating  appeals 
from  audit  findings  may  also  be  unnecessarily  burdensome  and  costly. 
Title  VIII  directs  the  Secretary  to  establish  one  or  more  demonstration 
projects  to  determine  the  feasibility  of  linking  a  common  audit  with 
a  single  coordinated  appeal  procedure. 

This  section  is  effective  on  enactment. 

Demonstration  Projects  Relating  to  the  Training  of  AFDC 

Recipients  as  Home  Health  Aides  (Section  862) 

Title  VIII  authorizes  the  Secretary  of  HHS  to  enter  into  agreements 
with  up  to  12  States,  selected  at  his  discretion,  for  the  purpose  of  con- 
ducting demonstration  projects  for  the  training  and  employment  of 
AFDC  recipients  as  homemakers  and  home  health  aides.  Ninety  per- 
cent Federal  matching  is  to  be  provided  under  the  States'  medicaid 
programs  for  the  reasonable  costs  (less  any  related  fees  collected)  of 
conducting  the  projects.  The  projects  are  to  be  limit-ed.  to  a  maximum 
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of  4  years  plus  an  additional  period  of  up  to  6  months  for  planning 
and  development  and  a  similar  period  for  final  evaluation  and  report- 
ing. The  Secretary  is  required  to  submit  annual  evaluation  reports,  and 
a  final  report  on  all  the  projects,  to  the  Congress. 

It  has  been  estimated  that  as  many  as  40  percent  of  the  aged  and 
disabled  now  in  high  cost  nursing  care  facilities  do  not  necessarily 
have  to  be  there — and  would  probably  not  be  there  if  alternative  sup- 
portive services  to  maintain  them  in  their  own  homes  were  available. 
At  the  same  time,  there  are  many  persons  currently  on  the  welfare 
rolls  who,  if  they  received  appropriate  training,  could  become  gain- 
fully employed  members  of  ancillary  health  professions.  The  Commit- 
tee's intent  is  to  permit  the  Secretary  to  undertake  several  demonstra- 
tion projects  to  assess  the  validity  of  these  assumptions  and  the  poten- 
tial savings  to  the  medicare  and  medicaid  programs  of  reduced  use 
of  institutional  care. 

A  State  participating  in  the  project  is  required  to  establish  a  formal 
program,  approved  by  the  Secretary,  to  train  j)articipants  in  the  provi- 
sion of  homemaker  and  home  health  aide  services.  The  State  is  to  pro- 
vide for  the  employment  of  those  who  complete  the  training  program 
with  public  or  (by  contract)  nonprofit  private  agencies  engaged  in 
furnishing  such  services  on  a  part-time  or  intermittent  basis  to  aged, 
disabled  or  other  incapacitated  individuals  who  in  the  absence  of  such 
services  might  otherwise  require  institutional  care. 

AFDC  recipients  entering  such  a  training  program  are  to  be  con- 
sidered to  be  participating  in  a  work  incentive  program  authorized 
under  part  C  of  Title  VI  of  the  Social  Security  Act.  During  the  first 
year  such  an  individual  is  employed  under  the  program,  he  or  she  will 
retain  medicaid  eligibility  and  any  eligibility  he  or  she  had  prior  to 
entering  the  training  program  for  social  and  supportive  services  pro- 
vided under  part  A  of  Title  IV,  Federal  funding  is  not  to  be  available 
for  the  employment  of  any  participant  under  the  project  after  the 
participant  has  been  employed  for  a  3-year  period. 

This  section  is  effective  on  enactment. 

QuALmr  Assurance  Programs  for  Clinical  Labora1x)ries 
(Section  863) 

Title  VIII  extends  to  December  31,  1980,  the  authority  of  the  Sec- 
retary of  HHS  to  conduct  a  program  to  determine  the  proficiency  of 
health  care  personnel,  including  clinical  laboratory  personnel,  who  do 
not  meet  formal  educational  requirements. 

The  Committee  believes  that  proficiency  examinations  represent  an 
effective  mechanism  for  identifying  competent  health  personnel  who 
may  lack  the  necessary  credentials  otherwise  required  under  personnel 
standards  contained  in  medicare's  conditions  of  participation. 

This  section  is  effective  on  enactment. 

Reimbursement  of  Clinical  Laboratories  Under  Medicare  and 
Medicaid  (Section  864) 

Title  VIII  places  limitations  on  reimbursement  for  markups  on 
clinical  laboratory  services  billed  by  physicians  under  medicare  and 
medicaid  and  authorizes  State  medicaid  agencies,  on  a  demonstration 


m 


basis,  to  purchase  laboratory  services  through  a  competitive  bidding 
process.  Title  VIII  further  directs  the  Secretary  of  HHS  to  evaluate 
and  report  to  Congress  on  the  impact  of  these  policy  changes.  Title 
VIII  also  clarifies  the  requirement  that  all  clinical  laboratories  fur- 
nishing services  for  which  payment  is  claimed  under  medicaid  must 
meet  the  medicare  standards  for  participation. 

Under  current  law,  the  medicare  and  medicaid  programs  ma^  make 
payment  for  clinical  laboratory  services  to  hospitals,  to  physicians,  or 
directly  to  independent  laboratories ;  medicare  can  also  make  pay- 
ments directly  to  patients.  When  the  payment  is  to  the  physician,  it 
may  be  for  a  test  performed  in  his  office,  or  it  may  be  for  a  test  which 
he  sent  out  to  an  independent  laboratory,  which  then  billed  the  physi- 
cian for  the  work.  There  is  evidence,  documented  in  GAO  reports,  that 
in  some  cases,  the  physician  bills  the  patient  (or  the  medicare  or  medic- 
aid programs)  for  the  test  that  was  performed  by  the  independent 
laboratory  at  rates  greatly  in  excess  of  what  the  laboratory  charged 
the  physician  for  the  work. 

Title  VIII  addresses  this  problem  of  substantial  markups  of  bills  for 
laboratory  services  where  the  bill  is  submitted  hj  the  physician  but  the 
laboratory  services  are  not  performed  by  him.  Title  VIII  provides  that 
when  a  physician  includes  an  amount  in  his  bill  for  laboratory  services, 
he  must  indicate  either  (i)  that  he  or  another  physician  in  his  office 
personally  performed  or  supervised  the  laboratory  services  or  (ii)  the 
name  of  the  laboratory  performing  the  services  and  the  amount  the 
physician  was  billed  by  the  laboratory. 

If  the  physician  fails  to  provide  the  necessary  information,  the 
payment  allowed  for  the  laboratory  services  included  in  his  bill  will 
be  limited  to  the  charge  estimated  by  the  medicare  carrier  to  be  the 
lowest  charge  at  which  the  services  could  have  been  secured  by  a  phy- 
sician from  a  laboratory  serving  the  applicable  locality.  This  provi- 
sion is  designed  to  serve  as  an  mcentive  to  the  physician  to  provide 
the  necessary  information  on  laboratory  services  included  in  his  bill, 
so  that  it  can  be  determined  that  the  laboratory  doing  the  work  is  one 
that  meets  appropriate  standards,  and  so  that  the  program  admin- 
istrators can  be  certain  that  there  is  no  unreasonaJble  markup  in  the 
charge.  Under  current  program  requirements,  physicians  are  required 
to  provide  similar  information,  but  often  do  not.  Medicare  carriers 
find  it  impossible  to  follow  up  on  all  bills  where  the  information  is 
not  included.  This  provision  provides  authority  to  limit  payments  in 
these  situations. 

If  the  physician  indicates  on  his  bill  that  the  laboratory  service  was 
performed  elsewhere,  and  indicates  which  laboratory  performed  the 
service  and  how  much  they  billed  him,  the  allowed  payment  will  be  the 
lower  of  that  laboratory's  reasonable  charge  (subject  to  the  usual 
requirements  of  the  law  for  determining  reasonable  charge)  or  the 
amount  actually  billed  the  physician,  plus  a  nominal  fee  to  cover  the 
physician's  costs  in  collecting  and  handling  the  sample.  The  Committee 
intends  this  fee  to  be  limited  to  the  minimum  amount  generally  neces- 
sary to  cover  physicians'  actual  costs  of  collecting  and  handling  sam- 
ples on  which  tests  are  performed. 

The  Committee  expects  this  provision  to  result  in  lower  program 
payments  in  many  instances,  because  it  is  not  uncommon  for  a  laibora- 


4^ 


tory  to  bill  a  physician  less  than  its  reasonable  charges.  This  provision 
will  assure  that  the  program  will  benefit  from  the  discounted  rate. 

If  the  physician's  bill  indicates  the  laboratory  service  was  performed 
by  the  physician  or  another  physician  with  whom  he  shares  his  prac- 
tice, or  by  someone  under  their  supervision,  the  reimbursement  allowed 
is  to  be  the  physician's  reasonable  charge  for  that  service  (again,  sub- 
ject to  the  applicable  provisions  of  the  law  regarding  reasonable 
charge) .  The  Committee  notes  that  use  of  the  phrases  "supervised  the 
performance  of  such  services"  or  "supervised  such  services"  does  not 
require  that  a  physician  personally  supervise  the  performance  of  each 
test  for  which  a  bill  has  been  submitted.  The  physician  is  expected  to 
exercise  general  supervisory  responsibility.  (In  all  cases,  the  amounts 
reimbursable  under  medicare  are  subject  to  applicable  deductible  and 
coinsurance  requirements.) 

While  the  Committee  has  determined  that  these  limitations  on  pay- 
ments for  laboratory  services  are  appropriate,  there  is  concern  that 
the  reduction  in  reimbursements  may  fall  on  the  patient  rather  than 
on  the  physician  who  fails  to  provide  the  required  information  on 
the  laboratory  services  or  who  is  engaging  in  excessive  markups.  The 
structure  of  the  medicare  program,  under  which  many  physicians  do 
not  take  assignment  and  bill  the  program  directly,  results  in  many 
patients  paying  the  physicians'  fees  and  then  submitting  the  bill  to 
medicare.  In  this  situation,  there  is  a  potential  for  the  patient  rather 
than  the  physician  to  feel  the  effect  of  the  medicare  policy  to  limit 
payments  for  laboratory  services.  The  Committee  has  determined  that 
there  cannot  be  justification  for  continuing  a  policy  of  paying  exces- 
sive markups  on  laboratory  tests  because  the  failure  of  physicians  to 
take  assignment  might  result  in  the  lower  reimbursement  going  to 
the  patient  rather  than  the  physician.  However,  the  Committee  has 
directed  the  Secretary  to  report  to  the  Congress  within  2  years  on 
the  experience  with  this  provision,  particularly  in  regard  to  how  fre- 
quently the  reduction  in  the  allowed  amount  has  resulted  in  lower 
payments  to  the  patient  rather  than  to  the  physician.  This  informa- 
tion will  allow  determination  of  whether  further  legislative  change 
to  protect  the  patient  is  necessary.  Additionally,  the  Secretary  is  re- 
quired to  report  on  the  savings  in  expenditures  for  laboratory  services 
which  have  resulted  from  this  provision. 

Under  the  medicaid  program,  a  State  has  the  authority  to  require 
that  all  bills  for  laboratory  services  be  submitted  directly  by  the  prac- 
titioner or  entity  performing  the  service.  Title  VIII  leaves  that  option 
to  the  States ;  however,  if  a  State  opts  instead  to  allow  indirect  bill- 
ing, it  is  required  to  assure  that  reimbursement  does  not  exceed  the 
amount  that  would  be  allowed  under  medicare.  To  assure  this,  a  State 
will  have  to  require  the  physician  to  submit  information  essentially 
similar  to  the  information  required  by  medicare. 

Under  current  medicaid  law,  program  eligibles  are  entitled  to  ob- 
tain covered  services  from  the  provider  of  their  choice.  This  freedom 
of  choice  requirement  poses  a  bar  to  State  or  local  efforts  to  limit  the 
number  of  clinical  laboratory  service  providers  participating  in  medic- 
aid through  a  competitive  bidding  process.  However,  the  freedom-of- 
choice  concept  has  little  real  applicability  in  the  case  of  laboratory 
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services  where  the  patient,  in  fact,  does  not  "choose"  his  provider  in 
any  real  sense.  Further,  the  Committee  notes  that  GAO  has  found 
that,  even  though  medicaid  programs  are  high  volume  purchasers  of 
clinical  laboratory  services.  States  often  pay  higher  prices  for  such 
services  than  other  purchasers.  Based  on  these  findings,  GAO  recom- 
mended that  competitive  bidding  for  medicaid  laboratory  services 
be  tried  on  an  experimental  basis. 

Title  VIII  allows  States  (or  parts  thereof)  to  purchase  laboratory 
services  for  a  3-year  period  under  arrangements  which  are  not  to  be 
subject  to  the  general  freedom  of  choice  requirements  of  the  medicaid 
law,  provided  that  the  Secretary  approved  the  plan.  The  Secretary  is 
to  determine  that  services  would  be  purchased  only  from  laboratories 
that  met  standards,  and  that  the  prices  charged  the  program  do  not 
exceed  the  lowest  amount  charged  to  others  for  similar  tests,  or,  if  the 
purchasing  arrangements  were  agreed  to  on  some  unit  price  basis,  that 
the  aggregate  expenditures  do  not  exceed  the  aggregate  expenditures 
that  would  have  been  anticipated  if  each  test  was  charged  at  the  lowest 
rate  charged  to  others  for  that  test.  Additionally,  the  Secretary  must 
be  satisfied  that  under  the  arrangements,  adequate  laboratory  services 
are  available  to  the  physicians  and  other  providers  treating  medicaid 
patients.  The  Committee  has  required  that  the  Secretary  may  approve 
State  plans  only  when  these  conditions  are  met. 

Finally,  Title  VIII  clarifies  the  legislative  authority  for  the  current 
requirement  in  regulation,  that  medicaid  laboratories  must  meet  the 
same  standards  required  for  laboratories  participating  in  the  medi- 
care program. 

This  section  applies  to  medicare  requests  for  payment  and  bills 
submitted  on  or  after  the  date  prescribed  by  the  Secretary  in  regula- 
tions but  not  later  than  October  1, 1980. 

Reimbursement  of  Physicians'  Services  in  Teaching  Hospitals 

(Section  865) 

Title  VIII  continues  to  authorize  reimbursement  under  medicare 
and  medicaid  to  hospitals  with  approved  teaching  programs  for  serv- 
ices rendered  by  physicians  if  the  hospital  so  elects  and  if  all  physicians 
agree  not  to  bill  program  eligibles  for  professional  services  rendered 
in  the  hospital ;  otherwise,  physicians  in  teaching  hospitals  are  to  be 
eligible  for  reimbursement  directly  under  the  physician  payment  pro- 
visions of  medicare  and  medicaid.  Title  VIII  also  repeals  certain  pro- 
visions of  the  1972  Amendments  to  the  Social  Security  Act  relating  to 
payment  of  teaching  physicians  that  were  never  implemented  through 
regulations. 

The  medicare  program  is  comprised  of  two  complementary  pro- 
grams— the  Hospital  Insurance  program  which  generally  pays  for 
institutionally  provided  services,  such  as  hospital  care,  and  the  Supple- 
mentary Medical  Insurance  program  which  pays  for  physician,  diag- 
nostic, and  ambulatory  services.  This  structure  raised  several  admin- 
istrative questions  when  applied  to  the  nation's  teaching  hospitals 
where  the  physicians  provide  both  professional  medical  services  to 
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individual  patients  and  educational  and  supervisory  services  to  the 
hospital  itself.  Essentially,  the  bipartite  structure  of  the  medicare 
program  necessitated  that  the  dual  activities  of  these  teaching  physi- 
cians be  clearly  separated  for  reimbursement  purposes  between  the 
Hospital  Insurance  and  Supplementary  Medical  Insurance  compo- 
nents of  medicare.  In  the  early  years  of  the  medicare  j)rogram,  tnis 
separation  was  not  effectively  accomplished  in  some  teaching  hospitals. 

The  Social  Security  Amendments  of  1972  (Public  Law  92-603)  in- 
cluded a  provision  (section  227)  which  was  intended  to  assure  that 
medicare  would  make  charge  reimbursement  for  physician  services 
furnished  in  teaching  hospitals  only  if  its  beneficiaries  received  bona 
fid©  private  patient  care.  This  was  believed  to  be  necessary  because  the 
Greneral  Accoimting  Office  and  other  investigators  found  that  some 
teaching  physicians  billed  for  services  actually  furnished  by  interns 
or  residents  who  assumed  responsibility  for  the  treatment;  in  other 
cases,  physicians'  charges  were  out  of  proportion  to  the  physician 
services  actually  rendered  or  the  charges  billed  to  other  patients.  Sec- 
tion 227  generally  treated  physician  services  furnished  in  teaching 
hospitals  as  hospital  services,  reimbursable  to  the  hospital  on  the  basis 
of  reasonable  costs.  However,  two  exceptions  were  permitted  to  this 
general  rule:  charges  were  payable  for  physician  services  furnished 
in  certain  hospitals  which  had  traditionally  billed  and  collected  for 
physician  services  on  a  charge  basis ;  charges  were  also  payable  if  a 
hospital's  patients  were  private  patients,  with  "private  patient"  to  be 
defined  in  regulations  by  the  Secretary.  Implementation  was  sched- 
uled for  hospital  cost  reporting  periods  beginning  after  June  30, 1973. 

However,  to  date,  implementation  has  not  occurred.  Initially,  sec- 
tion 15  of  Public  Law  93-233  delayed  implementation  so  that  the 
Institute  of  Medicine  of  the  National  Academy  of  Sciences  could 
study  and  report  on  reasonable  and  equitable  methods  of  reimbursing 
for  physician  services  in  teaching  hospitals.  (Section  15  also  provided 
that  hospitals  could  elect  cost  reimbursement  for  their  physicians' 
services  if  all  the  physicians  in  the  hospital  agreed  not  to  bill  charges 
for  services  f urnisned  to  medicare  patients.  A  small  number  of  teach- 
ing hospitals  have  elected  to  be  paid  for  physician  services  on  this 
cost  basis.)  The  Institute  of  Medicine  study  was  issued  in  March  1976. 
The  changes  proposed  by  section  227  were  to  have  taken  effect  on 
October  1, 1978.  However,  the  Secretary  of  HHS  has  still  not  issued  a 
notice  of  proposed  rulemaking  to  implement  the  section  227  changes. 

The  Committee  believes  that  no  purpose  would  be  served  by  further 
postponement  of  the  effective  date.  The  current  situation  residts  in  un- 
certainty for  providers  and  physicians  concerning  what  the  standards 
for  reimbursement  will  be.  Further,  the  Committee  has  reluctantly 
concluded  that  the  current  provision  is  apparently  unadministrable. 
Additionally,  the  Committee  believes  that  there  have  been  significant 
changes  in  the  way  services  are  furnished  in  teaching  hospitals  since 
enactment  of  section  227.  Intermediary  Letter  No.  372,  issued  in  April 
of  1969,  established  clearer  criteria  for  identifying  the  personal,  iden- 
tifiable services  a  teaching  physician  must  perform  for  an  individual 
patient  to  qualify  for  a  f ee-for-service  payment  under  the  Supplemen- 
tary Medical  Insurance  component  of  medicare.  When  these  criteria 


are  not  met  and  properly  documented  in  the  medical  record,  it  is 

presumed  that  the  physician  has  provided  only  educational  or  super- 
visory services,  and  the  costs  of  the  service  are  included  in  the  reim- 
bursement from  the  hospital  component  of  medicare.  The  patient  care 
requirements  of  Intermediary  Letter  No.  372  seem  to  have  been  ac- 
cepted by  teaching  physicians  and  adopted  as  policy  by  teaching 
hospitals. 

Title  VIII,  therefore,  permits  physicians  to  continue  to  be  reim- 
bursed on  a  charge  basis,  unless  the  teaching  hospital  and  all  its  physi- 
cians elect  to  be  paid  on  the  basis  of  reasonable  cost  (as  previously  per- 
mitted by  section  15  of  Public  Law  93-233  on  an  interim  basis) ,  with 
the  understanding  that  as  a  minimum,  the  guidelines  currently  in  effect 
governing  payment  for  physicians'  services  in  teaching  hospitals, 
which  the  Committee  endorses,  will  remain  in  effect.  Further, 
the  Committee  expects  that  HHS  will  take  steps  forthwith  to 
incorporate  these  guidelines  in  its  regulations.  Physicians,  teaching 
hospitals,  and  related  entities  should  recognize  that  the  Committee's 
action  is  not  an  invitation  to  return  to  any  abuses  of  the  late  sixties. 
The  Committee  strongly  believes  teaching  physicians  should  person- 
ally perform  or  personally  supervise  patient  services  in  order  to 
qualify  for  fee-for-service  payment.  The  Committee  notes  that  failure 
of  a  physician,  teaching  hospital,  or  related  entity  to  comply  with  these 
requirements  constitutes,  among  other  things,  a  false  statement  or 
misrepresentation  of  a  material  fact  in  an  application  of  payment  im- 
der  medicaid  or  medicare.  The  Committee  expects  the  Department  and 
State  medicaid  fraud  and  abuse  control  imits  to  vigorously  pursue  any 
noncompliance. 

Where  States  elect  to  compensate  for  services  of  teaching  or  super- 
vising physicians  under  medicaid.  Federal  matching  is  to  be  limited 
to  payments  not  in  excess  of  medicare  allowances. 

The  provision  is  effective  with  cost  reporting  periods  beginning  on 
or  after  October  1, 1978. 

Demonstration  Projects  for  Requiring  Second  Opinions  for  Cer- 
tain Elective  Surgical  Procedures  Under  Medicare  and  Medic- 
aid; Application  of  Informed  Consent  to  Certain  Demonstra- 
tion Projects  (Section  866) 

Title  VIII  authorizes  the  Secretary  of  HHS  to  undertake,  through 
grant  or  contract,  demonstration  projects  to  determine  the  cost-effec- 
tiveness and  effect  on  the  patient  of  mandating  that  medicare  and 
medicaid  beneficiaries  obtain  a  second  opinion  with  respect  to  certain 
elective  surgical  procedures  before  payment  will  be  made  for  those 
services. 

Under  present  law,  persons  eligible  for  benefits  under  medicare  and 
medicaid  are  entitled  to  have  payment  made  for  medically  necessary 
physicians'  and  hospital  services,  including  medically  necessary  elec- 
tive surgical  procedures.  If  program  eligibles  voluntarily  seek  second 
opinions  from  another  physician  before  undergoing  elective  surgery, 
100  percent  reimbursement  is  made  for  those  consultations,  subject  to 
applicable  cost-sharing  requirements. 
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The  Committee  believes  that  second  opinion  programs  may  he  of 
great  value  in  reducing  unnecessary  surgery,  in  reducing  unnecessary 
expenditures  (both  by  Government  and  consumer) ,  and  by^  enabling 
consumers  of  medical  care  to  make  better  informed  choices  as  to  their 
own  well-being. 

Title  VIII  further  provides  that  no  medicare  or  medicaid  beneficiary 
may  be  required  to  participate  in  a  demonstration  project  for  requiring 
second  opinions  for  certain  elective  surgery  without  his  or  her  in- 
formed consent. 

Present  law  and  current  policy  regarding  reimbursement  for  second 
opinions  will  remain  unchanged  and  will  not  be  affected  by  Title  VIII's 
provisions  for  second  opinion  demonstrations. 

This  section  is  effective  for  calendar  quarters  beginning  on  or  after 
October  1, 1980. 

Continued  Use  of  Demonstration  Project  Reimbursement  Systems 

(Section  867) 

Title  VIII  authorizes  States  with  rate-setting  programs  for  the  pay- 
ment of  hospital  services  that  have  been  approved  as  demonstration 
projects  by  the  Secretary  of  HHS  to  continue  to  determine  medicare 
and  medicaid  reimbursement  rates  for  hospitals  under  those  programs 
unless  the  Secretary  finds  that  the  program  no  longer  meets  applicable 
standards. 

Under  present  law,  hospitals  participating  in  medicare  and  med- 
icaid are  generally  reimbursed  on  a  "reasonable  cost"  basis  for  covered 
inpatient  services.  The  Secretary  has  the  authority  to  approve  the  use 
of  alternative  reimbursement  rates  or  methodologies  in  connection 
with  demonstration  projects  to  determine  whether  the  alternatives  will 
increase  the  efficiency  and  reduce  the  cost  of  providing  hospital  serv- 
ices under  medicare  and  medicaid  without  adversely  affecting  the 
quality  of  services  provided.  Four  major  projects  in  Maryland,  New 
York,  New  J ersey,  and  Washington  are  currently  operating  under  this 
demonstration  authority. 

While  the  Secretary  has  authority  to  determine  the  appropriate 
length  of  a  demonstrating  project  sufficient  to  carry  out  the  purposes 
of  the  demonstration,  the  Secretary  does  not  have  the  authority  to  ex- 
tend demonstration  projects  indefinitely.  As  a  result,  several  States 
now  operating  approved  programs  are  in  jeopardy  of  losing  their 
authority  to  determine  medicare  and  medicaid  rates  for  hospital  serv- 
ices on  other  than  a  "reasonable  cost"  basis,  even  though  the  programs 
have  effectively  restrained  the  rates  of  increase  in  the  costs  of  hospital 
services.  The  loss  of  this  authority  would  have  a  severe  and  adverse 
impact  on  the  ability  of  the  affected  States  to  carry  out  their  hospital 
cost  containment  efforts  and  might  lead  to  increased  Federal  medicare 
and  medicaid  outlays  as  well. 

Title  VIII  requires  the  Secretary  to  continue  to  allow  medicare  and 
medicaid  reimbursement  to  be  made  under  a  reimbursement  system 
originally  established  on  a  demonstration  project  basis  after  the 
demonstration  period  has  ended.  The  demonstration  projects  must 
have  been  approved  by  the  Secretary  under  section  402  of  the  So- 


cial  Security  Amendments  of  1967  as  amended  hy  Section  222(b) 
of  the  Social  Security  Amendments  of  1972,  or  Section  222(a)  of  the 
Social  Security  Amendments  of  1972,  and  the  rate  of  increase  in  the 
costs  per  admission  of  medicare  patients  during  the  course  of  the 
project  must  have  been  less  than  or  equal  to  the  rate  of  increase  for 
all  medicare  beneficiaries  during  that  period.  If  these  conditions  are 
met,  and  if  the  State  has  legislative  authority  to  operate  such  a  system 
(and  the  State  elects  to  have  reimbursement  made  under  the  system) 
or  the  system  is  operated  through  a  voluntary  agreement  of  hospitals 
(and  those  hospitals  elect  reimbursement  under  the  system),  then  the 
Secretary  must  continue  to  allow  medicare  and  medicaid  rates  to  be 
established  through  the  rate-setting  system. 

Under  Title  VIII,  use  of  the  demonstration  project  reimbursement 
system  is  to  continue  until  the  Secretary  determines  that  all  third 
jparty  payers  do  not  reimburse  participating  hospitals  on  the 
basis  required  under  the  system,  or  that  the  rate  of  increase  in  costs 
per  admission  of  medicare  patients  in  the  participating  hospitals  when 
measured  over  the  previous  three  year  period,  exceeds  the  comparable 
rate  of  increase  in  costs  per  admission  for  medicare  patients  in  all 
hospitals  throughout  the  country.  These  limitations  on  the  State's 
continuing  authority  are  intended  to  insure  that  the  medicare  pro- 
gram does  not  pay  more  for  hospital  services  under  the  State's  system 
than  under  the  "reasonable  cost"  payment  method. 

The  Committee  expects  the  Secretary  to  develop  a  process  for  re- 
viewing and  validating  the  performance  of  the  system,  and  for  moni- 
toring any  changes  in  the  plan.  It  is  not  the  intent  of  the  Committee 
to  freeze  the  system  in  place  in  exactly  the  form  approved  as  part  of 
the  demonstration  if  improvements  can  be  made;  however,  it  is  the 
intent  that  the  program  continue  to  operate  in  basically  the  same 
form  so  that  the  Secretary  is  assured  that  its  effectiveness  is  not 
impaired,  and  that  additional  costs  are  not  shifted  to  medicare  or 
medicaid. 

This  section  is  effective  on  enactment. 

Reimbursement  for  Health  Maintenance  Organizations  (HMO's) 

(Section  868) 

Title  VIII  provides  reimbursement  for  health  maintenance  organi- 
zations (HMO's)  on  the  basis  of  a  prospectively  determined  per  capita 
amount  equal  to  95  percent  of  the  cost  of  providing  medicare  benefits 
to  beneficiaries  outside  the  HMO.  Any  difference  between  the  HMO's 
adjusted  community  rate  (adjusted  for  the  higher  utilization  of  the 
elderly  and  disabled)  and  the  medicare  reimbursement  is  to  be  re- 
turned to  medicare  beneficiaries  as  benefits  not  otherwise  covered  under 
medicare. 

Under  present  law,  health  maintenance  organizations  may  contract 
for  medicare  reimbursement  on  either  a  cost  or  risk  basis.  However, 
only  one  HMO  has  opted  to  be  reimbursed  under  the  existing  risk  for- 
mula. HMO's  have  generally  found  the  risk  reimbursement  formula 
unacceptable  because  retroactive  adjustments  are  made  which  take 
into  account  the  costs  actually  incurred  by  the  HMO.  The  new  risk 
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approximately  $2  billion  and  will  increase  fiscal  year  1981  revenues  by 
approximately  $4.2  billion.  The  Committee  believes  that  this  reduction 
of  approximately  $6.2  billion  in  the  fiscal  year  1981  budget  deficit  will 
contribute  to  a  reduction  in  the  inflationary  pressures  in  the  national 
economy. 

VI.  CHANGES  IN  EXISTING  LAW  MADE  BY  THE  BILL, 

AS  REPORTED 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  Titles  VIII  and 
IX,  as  reported,  are  shown  as  follows  (existing  law  proposed  to  be 
omitted  is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman)  : 

SOCIAL  SECURITY  ACT 
m  *****  * 

TITLE  II— FEDERAL  OLD-AGE,  SURVIVORS,  AND 
DISABILITY  INSURANCE  BENEFITS 

*  *  *  *  4t  *  * 

DEFINITION  OF  WAGES 

Sec.  209.  For  the  purposes  of  this  title,  the  term  "wages"  means 
remuneration  paid  prior  to  1951  which  was  wages  for  the  purposes  of 
this  title  imder  the  law  applicable  to  the  payment  such  remunera- 
tion, and  remuneration  paid  after  1950  for  emxpiojrment,  including 
the  cash  value  of  all  remuneration  paid  in  any  medium  other  than 
cash;  except  that,  in  the  case  of  remuneration  paid  after  1950,  such 
term  shall  not  include — 

(a)  *  *  * 

******* 

[(f)  The  payment  by  an  employer  (without  deduction  from  the  re- 
muneration of  the  employee)  (1)  of  the  tax  imposed  upon  an  employee 
under  section  1400  of  the  Internal  Revenue  Code  of  1939,  or  in  the  case 
of  a  payment  after  1954  under  section  3101  of  the  Internal  Revenue 
Code  of  1954,  or  (2)  of  any  payment  required  from  an  employee 
under  a  State  unemployment  compensation  law ;] 

(/)  The  payment  ty  an  employer  {without  deduction  from  the  re- 
mumeration  of  the  employee^  — 

(i)  of  the  tax  imposed  upon  an  employee  under  section  8101  of 
the  Internal  Revenue  Code  of  195 or 

(^)  of  any  payment  required  from  an  employee  under  a  State 
unemployment  compensation  law^ 
with  respect  to  rerrmneration  paid  to  an  employee  for  domestic  service 
in  a  private  home  of  the  employer; 

******* 

entitlement  to  hospital  insurance  benefits 

Sec.  226. 
/„\  *  *  * 
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(c)  For  purposes  of  subsection  (a) — 

(1)  entitlement  of  an  individual  to  hospital  insurance  benefits 
for  a  month  shall  consist  of  entitlement  to  have  payment  made 
under,  and  subject  to  the  limitations  in,  part  A  of  title  XVIII  on 
his  behalf  for  inpatient  hospital  services,  post-hospital  extended 
care  services,  [and  post-hospital  home  health  services]  and  fiome 
health  services  ( as  such  terms  are  defined  in  part  C  of  title  XVIII ) 
furnished  him  in  the  United  States  (or  outside  the  United  States  in 
the  case  of  inpatient  hospital  services  furnished  under  the  condi- 
tions described  in  section  1814  (f ) )  during  such  month ;  except  that 
(A)  no  such  payment  may  be  made  for  post-hospital  extended  care 
services  furnished  before  January  1967,  and  (B)  no  such  payment 
may  be  made  for  post-hospital  extended  care  services  [or  post- 
hospital  home  health  services]  unless  the  discharge  from  the  hos- 
pital required  to  qualify  such  services  for  payment  under  part  A  of 
title  XVIII  occurred  (i)  after  June  30, 1966,  or  on  or  after  the  first 
day  of  the  month  in  which  he  attains  age  65,  vi^hichever  is  later,  or 
(ii)  if  he  was  entitled  to  hospital  insurance  benefits  pursuant  to 
subsection  (b) ,  at  a  time  when  he  was  so  entitled ;  and 

TITLE  V— MATERNAL  AND  CHILD  HEALTH  AND 
CRIPPLED  CHILDREN'S  SERVICES 
*  *  *  *  *  *  * 

APPROVAL  OF  STATE  PLANS 

Sec.  505.  (a)  In  order  to  be  entitled  to  payments  from  allotments 

under  section  502,  a  State  must  have  a  State  plan  for  maternal  and 

child  health  services  and  services  for  crippled  children  which — 
^j^^  *  *  * 

******* 

(14)  provides  that  acceptance  of  family  planning  services  pro- 
vided under  the  plan  shall  be  voluntary  on  the  part  of  the  indi- 
vidual to  whom  such  services  are  offered  and  shall  not  be  a  pre- 
requisite to  eligibility  for  or  the  receipt  of  any  service  under  the 
plan;  [and] 

(15)  provides — 

(A)  that  the  State  health  agency,  or  other  appropriate 
State  medical  agency,  shall  be  responsible  for  establishing  a 
plan,  consistent  with  regulations  prescribed  by  the  Secretary, 
for  the  review  by  appropriate  professional  health  personnel 
of  the  appropriateness  and  quality  of  care  and  services  fur- 
nished to  recipients  of  ser\^ices  under  the  plan  and,  where 
applicable,  for  providing  guidance  with  respect  thereto  to 
the  other  State  agency  referred  to  in  paragraph  (2)  ;  and 

(B)  that  the  State  or  local  agency  utilized  by  the  Secre- 
tary for  the  purpose  specified  in  the  first  sentence  of  section 
1864(a),  or,  if  such  agency  is  not  the  State  agency  which  is 
responsible  for  licensing  health  institutions,  the  State  agency 
responsible  for  such  licensing,  will  perform  the  function  of 
determining  whether  institutions  and  agencies  meet  the  re- 
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quirements  for  participation  in  the  program  under  the  plan 
under  this  title  [.]  /  and 

(16)  provides  (A)  that  the  records  of  any  entity  participating 
in  the  plan  and  providing  services  reimbursahJe  on  a  cost-related 
basis  loill  he  audited  as  the  /Secretary  determines  to  he  necessary 
to  insure  that  proper  payments  are  WAide  under  the  plan^  (B) 
that  such  audits^  for  entities  also  providing  services  under  Title 
XV 1 11^  will  he  coordinated  and  conducted  jointly  {to  such  extent 
and  in  such  manner  as  the  Secretary  shall  prescribe)  with  audits 
conducted  for  purposes  of  such  part,  and  (O)  for  payment  of  swch 
proportion  of  costs  of  each  such  common  audit  as  is  determined 
under  methods  specified  hy  the  Secretary  under  section  1128(a). 

PAYMENTS 

Sec.  506.  (a)  *  *  * 

*  :ic  He  *  He  *  4c 

(f)  Notwithstanding  the  preceding  provisions  of  this  section,  no 
payment  shall  be  made  to  any  State  thereunder — 

( 1 )  with  respect  to  any  amount  paid  for  items  or  services  fur- 
nished under  the  plan  after  December  31,  1972,  to  the  extent  that 
such  amount  exceeds  the  charge  which  would  be  determined  to 
be  reasonable  for  such  items  or  services  under  the  fourth  [and 
fifth],  flfth^  and  ninth  sentences  of  section  1842(b)  (3)  ;  or 
«  *  «  *  «  *  • 

TITLE  X— GENEEAL  PROVISIONS  AND  PROFESSIONAL 
STANDARDS  REVIEW 

Part  A — General  Provisions 

LIMITATION  ON  FEDERAL  PARTICIPATION  FOR  CAPITAL  EXPENDITURES 

Sec.  1122.  (a)  *  *  * 

«  He  *  «  4e  «  * 

(j)  A  capital  expenditure  made  hy  or  on  hehdlf  of  a  health  care 
facility  shall  not  he  subject  to  review  pursuant  to  this  section  if  the 
obligation  of  the  capital  expenditure  by  the  facility  would  not  be  re- 
quired to  be  reviewed  under  section  1527  of  the  Public  Health  Service 
Act. 

PROGRAM  FOR  DETERMINING  QUALIFICATIONS  FOR  CERTAIN  HEALTH  CARE 

PERSONNEL 

Sec.  1123.  (a)  The  Secretary,  in  carrying  out  his  functions  relating 
to  the  qualifications  for  health  care  personnel  under  title  XVIII,  shall 
develop  (in  consultation  with  appropriate  professional  health  organi- 
zations and  State  health  and  licensure  agencies)  and  conduct  (in  con- 
junction with  State  health  and  licensure  agencies)  until  December 
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31,  [1977,]  1980^  a  program  designed  to  determine  the  proficiency  of 
individuals  (who  do  not  otherwise  meet  the  formal  educational,  profes- 
sional membership,  or  other  specific  criteria  established  for  deter- 
mining the  qualifications  of  practical  nurses,  therapists,  laboratory 
technicians,  and  technologists,  and  cytotechnologists.  X-ray  techni- 
cians, psychiatric  technicians,  or  other  health  care  technicians  and 
technologists)  to  perform  the  duties  and  functions  of  practical  nurses, 
therapists,  laboratory  technicians,  technologists,  and  cytotechnolo- 
gists, X-ray  technicians,  psychiatric  technicians,  or  other  health  care 
technicians  and  technologists.  Such  program  shall  include  (but  not 
be  limited  to)  the  employment  of  procedures  for  the  formal  testing 
of  the  proficiency  of  individuals.  In  the  conduct  of  such  program, 
no  individual  who  otherwise  meets  the  proficiency  requirements  for 
any  health  care  specialty  shall  be  denied  a  satisfactory  proficiency 
rating  solely  because  of  his  failure  to  meet  formal  educational  or  pro- 
fessional membership  requirements. 

DISCLOSURE  OF  OWNERSHIP  AND  RELATED  INFORMATION 

Sec.  1124.  (a)  (1)  The  Secretary  shall  by  regulation  or  by  contract 
provision  provide  that  each  disclosing  entity  (as  defined  in  paragraph 
( 2))  shall— 

(A)  as  a  condition  of  the  disclosing  entity's  participation  in, 
or  certification  or  recertification  under,  any  of  the  programs 
established  by  Titles  V,  XVIII.  XTX,  and  XX,  or 

(B)  as  a  condition  for  the  approval  or  renewal  of  a  contract  or 
agreement  between  the  disclosing  entity  and  the  Secretary  or  the 
appropriate  State  agency  under  any  of  the  programs  established 
under  Titles  V,  XVIII,  XIX,  and  XX, 

supply  the  Secretary  or  the  appropriate  State  agency  with  full  and 
complete  information  as  to  the  identity  of  each  person  with  an  owner- 
ship or  control  interest  (as  defined  in  paragraph  (3) )  in  the  entity  or 
in  any  subcontractor  (as  defined  by  the  Secretary  in  regulations)  in 
which  the  entity  directly  or  indirectly  has  a  5  per  centum  or  more 
ownership  interest. 

(2)  As  used  in  this  section,  the  term  "disclosing  entity"  means  an 
entity  which  is — 

(A)  a  provider  of  services  (as  defined  in  section  1861  (n) .  other 
than  a  fund),  an  independent  clinical  laboratory,  a  renal  disease 
facility,  or  a  health  maintenance  organization  [(as  defined  in  sec- 
tion 1301  (a)  of  the  Public  Health  Service  Act)  j[ ; 

(B)  an  entity  (other  than  an  individual  practitioner  or  group 
of  practitioners)  that  furnishes,  or  arranges  for  the  furnishing  of, 
items  or  services  with  respect  to  which  payment  may  be  claimed 
by  the  entity  under  any  plan  or  program  established  pursuant  to 
Title  V  or  under  a  State  plan  approved  under  Title  XTX; 

(C)  a  carrier  or  other  agency  or  organization  that  is  acting  as 
a  fiscal  intermediary  or  agent  with  respect  to  one  or  more  pro- 
viders of  services  (for  purposes  of  part  A  or  part  B  of  Title 
XVIII,  or  both,  or  for  purposes  of  a  State  plan  approved  under 
Title  XIX)  pursuant  to  (i)  an  agreement  under  section  18816, 


(ii)  a  contract  under  section  1842,  or  (iii)  an  agreement  with  a 
single  State  agency  administering  or  supervising  the  administra- 
tion of  a  State  plan  approved  under  Title  XIX ;  or 

(D)  an  entity  (other  than  an  individual  practitioner  or  group 
of  practitioners)  that  furnishes,  or  arranges  for  the  furnishing  of, 
health  related  services  with  respect  to  which  payment  may  be 
claimed  by  the  entity  under  a  State  plan  or  program  approved 
under  Title  XX. 

(3)  As  used  in  this  section,  the  term  "person  with  an  ownership  or 
control  interest"  means,  with  respect  to  an  entity,  a  person  who — 

(A)  (i)  has  directly  or  indirectly  (as  determined  by  the  Sec- 
retary in  regulations)  an  ownership  interest  of  5  per  centum  or 
more  in  the  entity ;  or 

[(ii)  is  the  owner  (in  whole  or  in  part)  of  an  interest  of  5  per 
centum  or  more  in  any  mortgage,  deed  of  trust,  note,  or  other 
obligation  secured  (in  whole  or  in  part)  by  the  entity  or  any  of 
the  property  or  assets  thereof ;  or] 

(ii)  is  the  owner  of  a  whole  or  part  interest  in  any  mortgage^ 
deed  of  trusty  note^  or  other  ohligation  secured  {in  whole  or  in 
part)  hy  the  entity  or  any  of  the  property  or  assets  thereof^  which 
whole  or  part  interest  is  equal  to  or  exceeds  $25fl00  or  5  per  cen- 
tum of  the  total  property  and  assets  of  the  entity ;  or 

(B)  is  an  officer  or  director  of  the  entity,  if  the  entity  is  orga- 
nized as  a  corporation ;  or 

(C)  is  a  partner  in  the  entity,  if  the  entity  is  organized  as  a 
partnership. 

*  *  *  ♦  «  «  * 

EXCLUSION  OF  CERTAIN  INDIVIDUALS  CONVICTED  OF  MEDICARE-  OR 
MEDIC  AID-RELATED  CRIMES 

Sec,  1127,  {a)  Whenever  the  Secretary  determines  that  a  physician 
or  other  individual  Ims  been  convicted  (on  or  after  October  ^5, 1977, 
or  within  such  period  prior  to  that  date  as  the  Secretary  shall  specify 
in  regulations)  of  a  criminal  offense  related  to  such  individual's  par- 
ticipation in  the  delivery  of  medical  care  or  services  under  Title  XVIII 
or  Title  XIX ^  the  Secretary — 

(i)  shall  har  from  participation  in  the  program  under  Title 
XVIII,^  for  such  period  as  he  mmj  deem  appropriate,  each  such 
i'ivUvidual  otherioise  eligible  to  participate  in  such  program; 

{^){A)  shall  promptly  notify  each  appropriate  State  agency 
administering  or  supervising  the  administration  of  a  State  plan 
approved  under  Title  XIX,  of  the  fact  and  circumstances  of  such 
determination,  and  {except  as  provided  in  subparagraph  (B)) 
require  each  such  agency  to  bar  such  individual  from  participa- 
tion in  such  program  for  such  period  as  he  shall  specify,  which  in 
the  case  of  an  individual  specified  in  paragraph  (1)  shall  be  the 
period  estahlished  pv/rsuant  to  paragraph  (1) : 

(B)  may  waive  the  requirement  under  subparagraph  (A)  to 
bar  am,  individual  from  participation  in  a  State  plan  program 
under  Title  XIX,  where  he  receives  and  approves  a  request  for 
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such  a  waiver  with  respect  to  that  iridividual  from  the  State  agency 
administering  or  supervising  the  administration  of  such  plan,' 
and 

(S)  shall  promptly  notify  the  appropriate  /State  or  local  agency 
or  authority  having  responsibility  for  the  licensing  or  certification 
of  such  individual  of  the  fact  and  circumstances  of  such  determi- 
nation^  request  that  appropriate  investigations  he  made  and  sanc- 
tion invoked  in  accordance  with  applicable  State  law  and  policy^ 
and  request  that  such  State  or  local  agency  or  oMthority  keep  the 
Secretary  and  the  Inspector  General  of  the  Department  of  Health 
and  Hum/m  Services  fully  and  currently  informed  with  respect 
to  any  actions  taken  in  response  to  such  request, 
(b)  A  determiriation  made  by  the  Secretary  under  this  section  shall 
be  effective  at  s'och  time  and  upon  such  reasonable  notice  to  the  public 
and  to  the  person  furnishing  the  services  involved  as  may  be  specified 
in  regulations.  Such  determination  shall  be  effective  with  respect  to 
services  furnished  to  am,  individual  on  or  after  the  effective  date  of 
such  determination  {except  that  in  the  case  of  inpatient  hospital  serv- 
ices^ post-hospital  extended  care  services^  and  home  health  services 
furnished  under  Title  XV 1 11^  such  determination  shall  be  effective  in 
the  manner  provided  in  paragraphs  (S)  and  (4)  of  section  1866(b) 
with  respect  to  terminations  of  agreements) ,  and  shall  remain  in  effect 
until  the  Secretary  finds  and  gives  reasonable  notice  to  the  public  that 
the  basis  for  such  detemfvination  has  been  removed  and  that  there  is 
reasonable  assurance  that  it  will  not  recur. 

{c)  Any  person  who  is  the  subject  of  an  adverse  determination  made 
by  the  Secretary  under  subsection  (a)  shall  be  entitled  to  reasonable 
notice  and  opportunity  for  a  hearing  thereon  by  the  Secretary  to  the 
same  extent  as  is  provided  in  section  205 (b)^  and  to  judicial  review 
of  the  Secretary'^s  fmal  decision  after  such  hearing  as  is  provided  in 
section  W5{g). 

COORDINATED  AUDITS 

Sec.  1128.  (a)  If  an  entity  provides  services  reimbursable  on  a  cost- 
related  basis  under  Title  V  or  XIX.  as  well  as  services  reimbursable 
on  such  a  basif<  under  Title  XV II I ^  the  Secretary  shall  require^  as  a 
condition  for  payinent  to  any  State  under  Title  V  or  XIX  with  respect 
to  administrative  costs  incurred  in  the  performance  of  audits  of  the 
books^  accounts^  and  records  of  that  entity^  that  these  audits  be  coordi- 
nated through  com/mon  audit  procedures  with  audits  performed  with 
respect  to  the  entity  for  purposes  of  Title  XVIII.  The  Secretary  shall 
specify  by  regulation  such  methods  a^  he  finds  feasible  and  equitable 
for  the  apportionment  of  the  cost  of  coordinated  audits  between  the 
program  estahlfshed  under  Title  V  or  XIX  and  the.  program  estab- 
lished under  Title  XVIII.  Where  the  Secretary  finds  that  a  State  has 
declined  to  participate  in  such  a  common  audit  with  respect  to  Title  V 
or  XIX ^  he  shall  reduce  the  payments  otherwise  due  such  State  under 
such  title  by  an  amount  lohich  he  estimates  to  be  in  excess  of  the  amoumt 
that  would  have  been  apportioned,  to  the  State  uruler  the  title  {for  the 
expenses  of  the  State  incurred  in  the  common  audit)  if  it  had  partici- 
pated in  the  common  audit. 

(b)(1)  In  the  case  of  entities  which  have  audits  coordinated  under 
subsection  (a),  ths  Secretary  shall  establish  one  or  more  projects  to 
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demonstrate  the  femihility  of  creating  a  single  coordinated  appeal 
hearing  to  adjudicate  those  adrrdnistrative  cost  items  which  are  deter- 
mined und,er  such  a  coordinated  audit  and  which  such  entities  dispute 
and  appeal. 

{2)  In  the  case  of  a  demonstration  project  under  this  subsection., 
the  Secretary  may  waive  such  requirements  of  Title  V,  XVIII ^  XIX 
as  would  present  carrying  out  the  project  or  would  require  duplicative 
activity  or  otherwise  create  unnecessary  administrative  hurdens  in 
carrying  out  the  project. 

{3)  The  Secretary  shall  report  to  Congress  not  later  thorn,  April  i, 
1982^  on  demonstration  projects  conducted  under  this  subsection^  in- 
cluding the  reaction  of  the  entities  involved  and  estimates  of  any  sav- 
ings effected  through  reduction  of  duplication  of  appeal  hearings.,  and 
shall  include  in  such  report  recommendations  for  such  legislation  as 
the  Secretary  deems  appropriate  to  insure  the  maximum  feasible  co- 
ordination of  su^h  appeal  hearings. 

(4)  The  Secretary  shall  also  provide  for  the  revieiO'  of  the  feasi- 
bility of  establishing  a  single  coordinated  process  for  the  collection  of 
overpayments  established  in  a  coordinated  audit  under  subsection  {a). 
The  Secretary  shall  report  to  Congress  not  later  than  April  i,  1981., 
on  such  review  and  on  such  recommendations  for  changes  in  legislation 
as  the  Secretary  deems  appropriate. 

DEMONSTRATION  PROJECTS  FOR  REQUIRING  SECOND  OPINIONS  FOR 
CERTAIN  ELECTIVE  SURGICAL  PROCEDURES  UNDER  MEDICARE  AND 
MEDICAID 

Sec.  1129.  (a)  (1)  The  Secretary  is  authorised  to  make  grants  to, 
and  enter  into  contracts  loith.,  public  and  private  nonprofit  entities.,  in- 
cluding professional  standards  review  organizations  designated  {con- 
ditionally or  otherwise)  under  part  B  of  this  title  and  medical  societies., 
for  the  conduct  of  demonstration  projects  for  the  purpose  of  determin- 
ing the  cost-effectiveness  and  appropriateness  of  requiring  that  a  second 
opinion  with  respect  to  specified  elective  surgical  procedures  {defined 
in  subsection  (/)  {1))  be  provided  before  payment  may  be  made  under 
Title  XVIII  or  under  a  State  plan  approved  under  Title  XIX  with  re- 
spect to  the  performance  of  the  procedure. 

{2)  To  the  extent  feasible^  the  Secretary  shall  provide  under  this 
section  for — 

{A)  demonstration  projects  applicahle  to  all  specified,  elective 
surgical  procedures  proposed  to  be  furnished  to  individuals  en- 
titled to  hospital  insurance  benefits  under  part  A,  and  enrolled 
under  the  supplementary  medical  insurance  program  under  part 
B,  of  Title  XVIII  of  this  Act.  and 

{B)  demonstration  projects  applicable  to  all  specified  elective 
surgical  procedures  proposed  to  be  furnished  to  individuals  eli- 
gible for  medical  assistance  vmler  State  plans  approved  under 
'TitleXIXof  this  Act. 
{3)  The  Secretary  shall  provide.,  to  the  extent  feasible — 

{A)  for  at  least  seven  demonstration  projects  under  this  sec- 
tion., 

{B)  that  the  number  of  such  projects  conducted  be  equ/dly 
divided  between  projects  described  in  paragraph  {2)  {A)  and 
projects  described  in  paragraph  {2)  {B)^  and 
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{C)  for  the  conduct  of  si(,ch  projects  in  a  variety  of  geographic 
settings  and  covering  a  variety  of  sizes  of  populations^  in  order  to 
determine  the  relative  effectiveness  of  requiring  second  opinions 
in  different  areas  of  the  country  and  under  programs  of  different 
sizes. 

{h)(l)  No  grant  may  he  made  or  contract  entered  into  under  this 
section  unless  an  application  therefor  has  been  submitted  to^  and  ap- 
proved hy^  the  Secretary.  Such  application  shall  he  in  such  form.,  sub- 
mitted in  such  manner^  and  contain  such  information^  as  the  Secretary 
may  provide. 

{2)  The  amount  of  any  grant  or  contract  under  this  section  shall  he 
determined  by  the  Secretary. 

(S)  Grants  and  payments  under  contracts  made  for  demonstration 
projects  and  related  administrative  expenses  {including  expenses  for 
analysis  of  data)  described — 

(J.)  insubsection  {a)  {2)  {A)  shall  be  mode  in  appropriate  part 
from  the  Federal  Hospital  Insurance  Trust  Fumd  {established  by 
section  1817)  and  the  Federal  Supplementary  Medical  Insurance 
Trust  Fund  ( estab  lished  by  section  181^1 ) ,  and 

(B)  in  subsection  {a){2){B)  shall  be  made  from  funds  appro- 
priated under  Title  XIX  of  this  A ct. 
Grants  and  payments  umder  contracts  may  be  made  either  in  advamx;e 
or  by  loay  of  reimbursement.,  as  may  be  determined  by  the  Secretary., 
and  shall  he  made  in  such  installments  and  on  such  conditions  as  the 
Secretary  finds  necessary  to  carry  out  the  purpose  of  this  section. 

{Jf)  In  addition  to  any  other  authority  provided  under  part  B  of 
this  title.,  professional  standards  review  organizations  designated 
{conditionally  or  otherwise)  under  such  part  are  authorized  to  receive 
grants  and  enter  into  contracts  for  demonstration  projects  under  this 
section. 

(5)  For  administrative  expenses  {including  analysis  of  data)  asso- 
ciated with  demonstration  projects  under  this  section,  there  is  author- 
ized to  he  appropriated  for  fiscal  year  1981  an  amowat^  not  to  exceed 
$7fi00fi00.,  to  remain  available  until  expended. 

{c)  No  grant  or  contract  shall  be  made  with  respect  to  a  demonstra- 
tion project  under  this  section  unless  the  project  meets  the  following 
requirements : 

{1)  The  project  must  potentially  apply  to  a  sufficiently  large 
population  of  individuals  eligible  for  benefits  under  part  A  of 
title  XVIII  {in  the  case  of  a  project  described  in  subsection  {a) 
{2)  {A))  or  under  the  State  plan  {in  the  case  of  a  project  described 
in  subsection  {a){2){B))  for  specified  elective  surgical  proce- 
dures recommended  during  a  two-year  period.,  so  as  to  provi^^ 
for  statistically  valid  data  to  properly  evaluate  the  project. 

{2)  {A)  The  project  must  provide  {through  the  entity  or  the 
Secretary)  far  notice  to  the  applicable  population^  and.,  to  the 
extent  feasible^  to  physicians  and  hospitals  which  may  provide 
specified  elective  surgical  procedures  for  such  vovulafion^  of  the 
existence  of  the  demonstration  project  and  the  requirement  of 
suh section  {d)  for  a  second  opinion  as  a  condition  of  payment 
for  such  procedure  and  must  include  in  such  notice  made  to  the 
applicable  population  a  general  description  of  the  procedure  and 
techniques  available  for  the  treatment  of  the  condition  for  treat- 
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TThent  of  which  a  specified  elective  surgical  procedure  has  heen 
recmwmended. 

(B)  The  project  must  provide  for  making  available  to  indi- 
viduals covered  wader  the  project  lists  of  qualified  physicians  whx) 
have  indicated  that  they  ivill  provide,  in  a/:con'daroce  with  the  pro- 
visions of  the  project^  written  opinians  with  respect  to  the  neces- 
sity and  appropriateness  of  particular  specified  elective  surgical 
procedures. 

(3)  To  the  extent  practicable  and  consistent  laith  the  protection 
of  patient  privax-y,  the  project  must  he  so  designed  as — 

{A)  to  prevent  the  qualified  physician  providing  the  sec- 
ond or  third  opinion  from  hncnaing  the  identity  of  the  physi- 
cian who  provided  a  previous  opinion  with  respect  to  that 
procedures  and 

(B)  to  avoid  duplication  of  laboratory  and  other  tests  re- 
quired in  order  to  render  such  an  opinion. 

(4)  The  project  must  provide  that  for  the  transmittal  to  the 
Secretary — 

(A )  of  interiin  data  on  the  projects  performance  not  later 
than  eighteen  months  after  the  date  the  project  is  initiated^ 
and 

(B)  of  final  data  on  its  performance  not  later  than  six 
months  after  the  end  of  the  two-year  period  described  in  para- 
graph {1). 

(d)  (1)  N otvnthstaruling  a.ny  other  provision  of  law  {except  as 
provided  in  paragraph  (2) ) .  if  a  specified  elective  surgical  procedure 
to  he  furnished  to  an  individual  is  covered  under  a.  demonstration 
project  under  this  section  applicahle  to  Title  XVIII  or  to  a.  State  plan 
appro  red  under  Title  XIX.  no  payment  may  he  made  under  sux^h  title 
or  plan,  respectively,  with  respect  to  the  procedure  unless  the  indi- 
vidual has  heen  furnished,  hefore  the  pi'ocedure  is  undertaken^  at 
least — 

{A)  one  written  opiniem  hy  a  physieian  described  in  subsection 
if)  (2)  (A),  and 

(B)  one  w'Htten  opinion  hy  a  qualified  physician  (as  defined 
in  subsection  if)  (2) ) . 
ba^ed  on  all  factors  deemed  relevant  to  the  determination^  respecting 
the  necessity  and  appropriateness  of  the  procedure. 
(2)  Paragro.ph  (1)  shall  not  apply — 

(A)  (i)  in  the  case  of  a  demonstration  project  described  in  sub- 
section (a)  (2)  (A),  to  procedures  furnished  by  or  through  a  health 
maintenance  organization  wnder  a  risJc  shaHng  contract  entered 
into  icith  the  Secretary  pursu/int  to  section  1876 {i)  (2)  (A),  or 

(ii)  in  the  case  of  a  demonstration  project  described  in  subsec- 
tion (a)  (2)  (B).  to  procedures  fur^aished  hy  or  through  a  health 
maintenanee  organization  which  pro^ndes  to  the  enrollees.,  on  a 
prepaid  capitation  Hsh  basis  or  on  any  other  risk  basis such 
:  procedures ;  and 

(B)  in  the  case  in  which  the  patient  is  unable,  because  of  severe 
physical  or  cognitive  limitations,  to  understand  the  requirement 
of  such  paragraph  or  in  sueh  other  cases  as  the  Secretary  deter- 
mines that  equity  requires  that  such  paragraph  not  apply. 
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(e)  The  Secretary^  shall  analyze  the  data  on  demonstration  projects 
transmitted  to  him  vmder  this  section  amd  shall  submit  to  the 
Congress — 

{1)  not  later  than  two  years  after  the  date  of  the  enactment  of 
this  Act^  an  interim  report  on  the  demonstration  projects  assisted 
vmder  this  section,  and 

(^)  not  later  than  four  years  after  the  date  of  the  enactment 
of  this  Act,  a  final  report  on  the  demonstration  projects  assisted 
under  this  section. 
Such  final  report  shall  include  such  recommendations  for  changes  in 
legislation  with  respect  to  imposing  the  requirement  described  in  sub- 
section (d)  with  respect  to  some  or  all  of  the  specified  elective  surgical 
procedures  as  the  Secretary  determines  to  be  appropriate. 
(/)  for  purposes  of  this  section: 

(1)  The  term  ''''specified  elective  surgical  procedure'''^  meam — 
{A)  in  the  case  of  a  demonstration  project  applicable  to 
the  medicare  program — 

(^)  cholycystectomy, 
(ii)  menisectomy, 
'     {Hi)  prostatectonyy, 
{iv)  catmract  surgery, 
{v)  hemorrhoidectomy,  and 
;t  {vi)  excision  of  varicose  veins;  and 

(B)  in  the  case  of  a  demonstration  project  applicable  to 
S tate  plans  approved  under  Title  XIX  of  this  A  ct — 
(^)  hysterectomy, 
-  .  {ii)  menisectomy, 

^    ^  {Hi)  submucous  resection, 

{iv)  hemorrhoidectomy, 
{v)  excision  of  varicose  veins,  and 
{vi)  tonsillectomy  and  adenoidectom/y, 
if  such  procedures  are  medically  necessary  to  treat  other  than  an 
emergency  medical  condition.  In  addition,  such  term  includes  such 
other  elective  surgical  procedures  as  the  Secretary,  in  his  discre- 
tion, determines  to  be  appropriate. 

{2)  The  term  ''''qualified  physician'''  meam,  with  respect  to  an 
opinion  on  a  specified  elective  surgical  procedure  for  treatment 
of  a  medical  condition  of  a  particular  patient,  a  physician  who — 
{A)  is  a  board-eligible  or  certified  specialist  loith  respect 
to  the  procedure  or  with  respect  to  treatment  of  the  medical 
condition  or  who  possesses  such  other  qualifications  loith  re- 
spect to  such  procedure  or  treatment  as  the  Secretary  may 
specify; 

{B)  agrees  not  to  perform  the  surgical  procedure  for  which 
the  opinion  is  sought  {except  under  emergency  conditions) ; 
and 

{O)  is  not  affiliated  loith  a  physician  who  provided  a  pre- 
vious opinion  with  respect  to  such  treatment  of  such  patient. 

ENCOURAGEMENT  OF  NONPROFIT  HOSPITAL  PHILANTHROPY 

Sec.  1134'  {d)  It  is  the  policy  of  the  United  States  that  philan- 
thropic support  for  health  care  be  encouraged  and  exparvdea,  espe- 
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aicdly  in  support  of  experimental  and  innovative  efforts  to  improve 
the  health  care  delivery  system. 

(h)  For  purposes  of  determining  under  Titles  F,  XVIII ^  and  XIX 
the  reasonable  costs  of  services  furnished  hy  nonprofit  hospitals^  un- 
restricted grants^  gifts^  and  income  from  endowments  shall  not  be 
deducted  from  any  operating  costs  of  such  hospitals^  and^  in  addition^ 
the  followi/ng  items  shall  not  he  deducted  from  any  operating  costs  of 
such  hospitals : 

\1)  A  donor  designated  or  restricted  grant ^  gift^  or  income  from 
an  endowment^  as  defined  in  section  Ji05.Jf^3(b)  {2)  of  title  If^  of 
the  Code  of  Federal  Regulations. 

{2)  An  unrestricted  grant  or  gift.,  or  income  from  such  a  grant 
or  gift^  tvhich  is  not  available  for  use  as  operatvng  funds  because 
of  its  designation  by  the  hospital^ s  governing  board. 

(3)  A  grant  or  similar  payment  which  is  made  by  a  govern- 
mental entity  and  which  is  not  available^  under  the  terms  of  the 
grant  or  payment^  for  use  as  operating  f  unds. 

{4)  The  sale  or  mortgage  of  any  real  estate  or  other  capital  as- 
sets of  the  hospital  which  the  hospital  acquired  through  a  gift  or 
grant  and  lohich  is  not  available  for  use  as  operating  funds  under 
the  terms  of  the  gift  or  grant  or  because  of  its  designation  by  the 
hospital's  governing  boa/rd^  except  for  recovery  of  the  appropriate 
share  of  gains  and  losses  realized  from  the  disposal  of  depreci- 
able assets. 

(S)  A  sinking  fund  which  is  (A)  created  by  the  hospital  in  or- 
der to  meet  a  condition  imposed  by  a  third  party  for  the  third 
party'^s  financing  of  a  capital  improvement  of  the  hospital,  and 
which  fund  is  used  exclusively  to  m,ake  payments  to  such  third 
party  for  the  financing  of  the  capital  improvement. 

Part  B — Professional  Standards  Review 

:|e  9i(  :ic  :f:  H(  *  « 


DESIGNATION  OF  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 

Sec.  1152.  (a)  *  *  *  ^ 

(b)  For  purposes  of  subsection  (a),  the  term  "qualified  organiza- 
tions" means — 

(1)  when  used  in  connection  with  any  area — 

(A)  an  organization  (i)  which  is  a  nonprofit  professional 
association  (or  a  component  organization  thereof) ,  (ii)  Avhich 
is  composed  of  licensed  doctors  of  medicine  or  osteopathy 
engaged  in  the  practice  of  medicine  or  surgery  in  such  area, 
and^  if  the  organization  so  elects.^  of  other  health  care  prac- 
titioners engaged  in  the  practice  of  their  professions  in  such 
area  who  hold  independent  hospital  admitting  privileges^ 
(iii)  the  membership  of  which  includes  a  substantial  propor- 
tion of  all  such  physicians  in  such  area,  (iv)  which  is  orga- 
nized in  a  manner  which  makes  available  professional 
competence  to  review  health  care  services  of  the  types  and 
kinds  with  respect  to  which  Professional  Standards  Review 
Organizations  have  review  responsibilities  under  this  part, 
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(v)  the  membership  of  which  is  voluntary  and  open  to  all 
doctors  of  medicine  or  osteopathy  licensed  to  engage  in  the 
practice  of  medicine  or  surgery  in  such  area  without  require- 
ment of  membership  in  or  payment  of  dues  to  any  organized 
medical  society  or  association,  and  (vi)  which  does  not 
{except  as  otherwise  provided  under  section  llSS{c) )  restrict 
the  eligibility  of  any  member  for  service  as  an  officer  of  the 
professional  Standards  Review  Organization  or  eligibility 
for  and  assignment  to  duties  of  such  Professional  Stand- 
ards Review  Organization,  or,  subject  to  subsection  (c)(1), 
*  *  *  *  *  *  * 

TRIAL  PERIOD  FOR  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 

Sec.  1154.  (a)  *  *  * 

(b)  During  any  such  trial  period  (which  may  not  exceed  48 
months  except  as  provided  in  subsection  (c),  the  Secretary  may 
require  a  Professional  Standards  Review  Organization  to  perform, 
in  addition  to  review  of  health  care  services  [provided  by  or  in 
institutions,  only  such  of  the  duties  and  functions  required  under  this 
part  of  Professional  Standards  Review  Organization  as  he  deter- 
mines such  organization  to  be  capable  of  performing]  {other  than 
ancillary^  amhulatory  care^  and  long-term  care  services)  provided  by 
or  in  hospitals,  only  such  of  the  duties  and  fwnctions  as  he  requires 
the  organization  to  perform  under  suh section  {f)  {2)  or  subsection 
(/)  (Jf)  and  which  the  organization  is  capable  of  performAng.  The 
number  and  type  of  such  duties  shall,  during  the  trial  period,  be 
progressively  increased  as  the  organization  becomes  capable  of  added 
responsibility  so  that,  by  the  end  of  such  period,  such  organization 
shall  be  considered  a  qualified  organization  only  if  the  Secretary  finds 
that  it  is  substantially  carrying  out  in  a  satisfactory  manner,  the 
activities  and  functions  required  of  [Professional  Standards  Review 
Organizations  under  this  part  with  respect  to  the  review  of  health 
care  services  provided  by  or  in  institutions  (including  ancillary  serv- 
ices) and,  in  addition,  review  of  such  other  health  care  services  as 
the  Secretary  may  require]  that  Professional  Standards  Review  Orga- 
nization under  this  part.  Any  of  such  duties  and  functions  not  per- 
formed by  such  organization  during  such  period  shall  be  performed 
in  the  manner  and  to  the  extent  otherwise  provided  for  under  law. 

(c)  If  the  Secretary  finds  that  an  organization  designated  under 
subsection  (a)  has  been  unable  to  perform  satisfactorily  all  of  the 
duties  and  functions  required  under  this  part  of  that  organization 
for  reasons  beyond  the  organization's  control,  he  may  extend  such 
organization's  trial  period  for  an  additional  period  not  exceeding 
twenty-four  months. 

{f)  (1)  The  Secretary  shall  establish  a  program  {hereinafter  in  this 
subsection  referred  to  as  the  ''program''^)  for  the  evalu/ition  of  ^the 
cost-effectiveness  of  review  of  particular  health  care  services  by  Pro- 
fessional Standards  Review  Organizations. 

(^)  In  order  to  demonstrate  the  cost-effectiveness  of  requiring  re- 
view of  particular  health  care  services  before  such  review  is  generally 


required,  the  program  shall  he  designed  in  a  manner  so  that  the  Secre- 
tary will  require  particular  Professional  Standards  Review  Organi- 
zations, chosen  hy  a  statistically  valid  method  that  ivill  vermit  a  valid 
evaluation  of  the  cost-effectiveness  of  such  review^)  to  review  particular 
health  care  services, 

(3)  The  program  shall  provide  for  the  evaluation  of  cost-effective- 
ness of  the  review  of  particular  health  care  services  under  the  program^ 
particularly  in  comparison  with  areas  in  which  such  review  was  not 
required  or  performed. 

{If.)  Based  upon  such  evaluation,  or  upon  an  evaluation  of  compara- 
hle  statistical  validity,  and  a  finding  that  review  of  particular  health 
care  services  is  cost-effective  or  yields  other  significant  heneflts,  the 
Secretary  shall  specify  such  particular  health  care  services  which 
Professional  Standards  Review  OrgaMizations  {either  generally  or 
under  such  conditions  and  circumstances  as  the  Secretary  may  specify) 
have  the  duty  and  function  of  reviewing  under  this  part, 

(5)  For  purposes  of  this  subsection,  the  term  '^particular  health  care 
services^^  does  not  include  health  care  services  {other  than  ancillary, 
ambulatory  care,  and  long-term  care  services)  provided  by  or  in 
hospitals, 

DUTIES  AND  FUNCTIONS  OF  PROFESSIONAL  STANDARDS  REVIEW 
ORGANIZATIONS 

Sec.  1155.  (a)  (1)  Notwithstanding  any  other  provision  of  law,  but 
consistent  with  the  provisions  of  this  part,  it  shall  be  the  duty  and 
function  of  each  Professional  Standard  Keview  Organization  for 
any  area  to  assume,  [at  the  earliest  date  practicable]  to  the  extent 
and  at  the  time  specified  by  the  Secretary  under  section  115Jt,{f) ; 
responsibility  for  the  review  of  the  professional  activities  in  such 
area  of  physicians  and  other  health  care  practitioners  and  institu- 
tional and  noninstitutional  providers  of  health  caxe  services  in  the 
provision  of  health  care  services  (except  as  provided  in  paragraph 
(7) )  and  items  for  which  payrtient  may  be  made  (in  whole  or  in 
part)  under  this  Act  for  the  purpose  of  determining  whether — 

(A)  such  services  and  items  are  or  were  medically  necessary; 

(B)  the  quality  of  such  services  meets  professionally  recog- 
nized standards  of  health  care ;  and 

(C)  in  case  such  services  and  items  are  proposed  to  be  pro- 
vided in  a  hospital  or  other  health  care  facility  on  an  inpatient 
basis,  such  services  and  items  could,  consistent  with  the  provision 
of  appropriate  medical  care,  be  effectively  provided  on  an  out- 
patient basis  or  more  economically  in  an  inpatient  health  care 
facility  of  a  different  type. 

[(2)  Each  Professional  Standards  Review  Organization  shall  have 
the  authority  to  determine,  in  advance,  in  the  case  of — 

[(A)  any  elective  admission  to  a  hospital,  or  other  health  care 
facility,  or 

[(B)  any  other  health  care  service  which  will  consist  of  ex- 
tended or  costly  courses  of  treatment, 
whether  such  service,  if  provided,  or  if  provided  by  a  particular  health 


eare  practitioner  or  by  a  particular  hospital  or  other  health  care 
facility,  organization,  or  agency,  would  meet  the  criteria  specified  in 
clauses  (A)  and  (C)  of  paragraph  (1).J 

(2)  Each  Professional  Standards  Review  Organization  shall  hawe 
the  authority  to  deterrmne^  in  advance^  in  the  case  of — 

{A)  any  elective  ojdmission  to  a  hospital  or  other  health  care 
facility  {including  admissions  occurring  on  weekends)^  and 

(B )  any  routine  diagnotic  services  furnished  in  connection  with 
such  an  admission^ 
whether  such  service^  if  provided^  or  if  ^provided  hy  a  particular  health 
care  practitioner  or  hy  a  particular  hospital  or  other  health  care  facil- 
ity^ organization^  or  agency^  would  meet  the  criteria  specified  in  sub- 
paragraphs {A)  and  (O)  of  paragraph  (1).  Each  such  Organization 
may  he  directed  hy  the  Secretary  to  exercise  such  authority  where  the 
Secretary  finds  {consistent  with  section  116J^{f)  that  such  determina- 
tions can  he  Tnade  on  a  timely  hasis  hy  the  Organization  and  appropri- 
ate procedures  will  he  applied  to  assure  prompt  notification  of  such 
determinations  to  providers^  physicians^  practitioners^  and  persons  on 
whose  hehalf  payment  may  he  made  under  this  Act  for  services  and 
items. 

******* 

(7)  (A)  Except  as  provided  in  subparagraph  (B),  a  Professional 
Standards  Review  Organization  located  in  a  State  has  the  function 
and  duty  to  assume  responsibility  for  the  review  under  paragraph  ( 1 ) 
of  professional  activities  in  intermediate  care  facilities  (as  defined  in 
section  1905(c))  and  in  public  institutions  for  the  mentally  retarded 
(described  in  section  1905(a)  (1)  only,  consistent  with  section  llS4{f) , 
if  (i)  the  Secretary  finds,  on  the  basis  of  such  documentation  as  he 
may  require  from  the  State,  that  the  single  State  agency  which  admin- 
isters or  supervises  the  administration  of  the  State  plan  approved 
under  Title  XIX  for  that  State  is  not  performing  effective  review  of 
the  quality  and  necessity  of  health  care  services  provided  in  such  facili- 
ties and  institutions,  or  (ii)  the  State  requests  such  organization  to 
assume  such  responsibility. 

(B)  A  Professional  Standards  Review  Organization  located  in 
a  State  has  the  function  and  duty  to  assume  responsibility  for  the 
review  under  paragraph  (1)  of  professional  activities  in  intermediate 
care  facilities  in  the  State  that  are  also  skilled  nursing  facilities  (as 
defined  in  section  1861  (]*)),  to  the  extent  {consistent  with  section  llSJf- 
(f) )  that  the  Secretary  finds  that  the  performance  of  such  function 
by  the  single  State  agency  (described  in  subparagraph  (A))  for  that 
State  is  inefficient. 

(8)  Each  Professional  Standards  Revietii  Organization  shall  con- 
sult ( with  such  frequency  and  in  such  manner  as  may  he  prescrihed  by 
the  Secretary)  with  revresentatives  of  health  care  practitioners  (other 
than  vhvsicianf^  described  in  section  1Rf)l(r)  (1))  ar\d  of  institntiorial 
and  nonmstitutionrrl  providers  of  health  care  services,  in  relation  to 
the  Professional  Standards  Revieto  Orqanization^s  resnonRihilitu  for 
the  review  under  varaaravh  (1)  of  the  professional  activities  of  such 
vrnctiti oners  and  providers. 
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(e)  (1)  Each  Professional  Standards  Review  Organization  shall 
utilize  the  services  of,  and  accept  the  findings  of,  the  review  com- 
mittees of  a  hospital  (including  any  skilled  nursing  facility,  as  defined 
in  section  1861  (j),  or  intermediate  care  facility,  as  defined  in  section 
1905(c),  which  is  also  a  part  of  such  hospital)  or  other  operating 
health  care  facility  or  organization  (other  than  such  a  skilled  nursing 
facility  or  intermediate  care  facility  which  is  not  a  part  of  a  hospital) 
located  in  the  area  served  by  such  organization,  but  only  when  and 
only  to  the  extent  and  only  for  such  time  that  such  committees  in 
such  hospital  or  other  operating  health  care  facility  or  organization 
have  demonstrated  to  the  satisfaction  of  such  organization  their  capac- 
ity [effectively  and  in  timely  fashion]  effectively^^  efficiently^  and  in 
timely  fashion  to  review  activities  in  such  hospital  or  other  operating 
health  care  facility  or  organization  (including  the  medical  necessity 
of  admissions,  types  and  extent  of  sevices  ordered,  and  lengths  of 
stay)  so  as  to  aid  in  accomplishing  the  purposes  and  responsibilities 
described  in  subsection  (a)(1),  except  where  the  Secretary  disap- 
proves, for  good  cause,  such  acceptance. 

(2)  The  Secretary  may  prescribe  regulations  to  carry  out  the  pro- 
visions of  this  subsection. 

^  4(  ^  4:  4: 

'[(g)  (1)  Where  a  Professional  Standards  Review  Organization 
(whether  designated  on  a  conditional  basis  or  otherwise)  requests 
review  responsibility  with  respect  to  services  furnished  in  shared 
health  facilities,  the  Secretary  must  give  priority  to  such  request,  with 
the  highest  priority  being  assigned  to  requests  from  organizations 
located  in  areas  with  substantial  numbers  of  shared  health  facilities. 

[(2)  The  Secretary  shall  require  any  Professional  Standards 
Review  Organization  which  is  capable  of  exercising  review  responsi- 
bility with  respect  to  ambulatory  care  services  to  perform  review 
responsibility  with  respect  to  such  services  on  and  after  a  date  not 
earlier  than  the  date  the  organization  is  designated  as  a  Professional 
Standards  Review  Organization  (other  than  under  section  1154)  and 
not  later  than  two  years  after  the  date  the  organization  has  been  so 
designated,  but  any  such  designated  Professional  Standards  Review 
Organization  may  be  approved  to  perform  such  review  responsibility 
at  any  earlier  time  if  such  organization  applies  for,  and  is  found 
capable  of  exercising,  such  responsibility.] 

{h)  If  the  Secretary  has  designated  an  organization  {other  thwn 
under  section  115 If)  as  a  Professional  Standards  Review  Organiza- 
tion^ hut  that  organization  has  not  assunned  responsihility  for  the  re- 
view of  particular  activities  in  its  area  included  in  subsection  (a)  (1)^ 
the  Secretary  may  designate  another  qualified  Professional  Standards 
Review  Organization  {in  reasonable  proximity  to  the  providers  and 
practitioners  whose  services  are  to  be  reviewed)  to  assume  the  responsi- 
bility for  the  review  of  some  or  all  of  those  particular  activities. 

STATEWIDE  PROFESSIONAL  STANDARDS  REVIEW  COUNCILS/ 
ADVISORY  GROUPS  TO  SUCH  COUNCILS 

Sec.  162.  (a)  *  *  * 
*  *  *  «  «  *  * 
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(e)  (1)  The  Statewide  Professional  Standards  Review  Council  for 
any  State  [(or  in  a  State  which  does  not  have  such  Council,  the  Pro- 
fessional Standards  Review  Organizations  in  such  State  which  have 
agreements  with  the  Secretary)  ]  shall  be  advised  and  assisted  in  carry- 
ing out  its  functions  by  an  advisory  group  (of  not  less  than  seven  nor 
more  than  eleven  members)  which  shall  be  made  up  of  representatives 
{including  at  least  one  registered  professional  nurse  and  at  least  6'm 
doctor  of  dental  surgery  or  of  dental  medicine)  of  health  care  practi- 
tioners (other  than  physicians)  and  hospitals  and  other  health  care 
facilities  which  provide  within  the  State  health  care  services  for  which 
payment  (in  whole  or  in  part)  may  be  made  under  any  program  estab- 
lished by  or  pursuant  to  this  Act. 

(2)  The  Secretary  shall  by  regulations  provide  the  manner  in  which 
members  of  such  advisory  group  shall  be  selected  by  the  Statewide 
Professional  Standards  Review  Council  [(or  Professional  Standards 
Review  Organizations  in  States  without  such  Councils)  J. 

%     -  «  «  4:  :ie  * 

NATIONAL  PROFESSIONAL  STANDARDS  REVIEW  COUNCIL 

Sec.  1163.  (a)  (1)  There  shall  be  established  a  National  Professional 
Standards  Review  Council  (hereinafter  in  this  section  referred  to  as 
the  "Council")  which  shall  consist  of  eleven  physicians,  one  doctor  of 
dental  surgery  or  of  dental  medicine^  one  registered  professional  nurse^ 
and  one  other  health  practitioner  (other  than  a  physician  as  defmed 
in  section  1861  {r)  (/)),  not  otherwise  in  the  employ  of  the  United 
States,  appointed  by  the  Secretary  without  regard  to  the  provisions 
of  title  5,  United  States  Code,  governing  appointments  in  the  com- 
petitive service. 

(2)  Members  of  the  Council  shall  be  appointed  for  a  term  of  three 
years,  except  that  the  Secretary  may  provide,  in  the  case  of  any  terms 
scheduled  to  expire  after  January  1,  1978,  for  such  shorter  terms  €ts 
will  ensure  that  (on  a  continuing  basis)  the  terms  of  no  more  than 
[four]  five  members  expire  in  any  year.  Members  of  the  Council  shall 
be  eligible  for  reappointment. 

(3)  The  Secretary  shall  from  time  to  time  designate  one  of  the 
physician  members  of  the  Council  to  serve  as  Chairman  thereof. 

(b)  [Members]  Physician  members  of  the  Council  shall  consist  of 
physicians  of  recognized  standing  and  distinction  in  the  appraisal  of 
medical  practice.  A  majority  of  such  members  shall  be  physicians  who 
have  been  recommended  by  the  Secretary  to  serve  on  the  Council  by 
national  organizations  recognized  by  the  Secretary  as  representing 
practicing  physicians.  The  membership  of  the  Council  shall  include 
physicians  who  have  been  recommended  for  membership  on  the  Coun- 
cil by  consumer  groups  and  other  health  care  interests. 

•ji  s|c  sjc  sfc  sfs  9|c  sfc 

medical  offices  IN  AMERICAN  SAMOA,  THE  NORTHERN  MARIANA  ISLANDS, 
AND  THE  TRUST  TERRITORY  OF  THE  PACIFIC  ISLANDS  TO  BE  INCLUDED  IN 
THE  PROFESSIONAL  STANDARDS  REVIEW  PROGRAM 

Sec.  1173.  For  purposes  of  applying  this  part  [(except  sections 
1155(c)  and  1163)]  {except  section  1156 {c) )  to  American  Samoa,  the 
Northern  Mariana  Islands,  and  the  Trust  Territory  of  the  Pacific 
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Islands,  individuals  licensed  to  practice  medicine  in  those  places  shall 
be  considered  to  be  physicians  and  doctors  of  medicine. 

^  *  *  *  in  iit  * 

TITLE  XVIII— HEALTH  INSUKANCE  FOR  THE  AGED  AND 

DISABLED 

«  *  *  *  «  •  « 

Part  A — Hospital  Insurance  Benefits  for  the  Aged  and  Disabled 

DESCRIPTION  OF  PROGRAM 

Sec.  1811.  The  insurance  program  for  which  entitlement  is  estab- 
lished by  sections  226  and  226A  provides  basic  protection  against  the 
costs  of  hospital  [and  related  post-hospital  services],  related  post- 
hospital^  amd  home  health  services  in  accordance  with  this  part  for  (1) 
individuals  who  are  age  65  or  over  and  are  entitled  to  retirement  bene- 
fits under  Title  II  of  this  Act  or  under  the  railroad  retirement  system; 
(2)  individuals  under  age  65  who  have  been  entitled  for  not  less  than 
24  consecutive  months  to  benefits  under  Title  II  of  this  Act  or  under 
the  railroad  retirement  system  on  the  basis  of  a  disability;  and  (3) 
certain  individuals  who  d[o  not  meet  the  conditions  specified  in  either 
clause  (1)  or  (2)  but  who  are  medically  determined  to  have  end  stage 
renal  disease. 

SCOPE  OF  benefits 

Sec.  1812.  (a)  The  benefits  provided  to  an  individual  by  the  insur- 
ance program  under  this  part  shall  consist  of  entitlement  to  have  pay- 
ment made  on  his  behalf  or,  in  the  case  of  payments  referred  to  in 
section  1814(d)  (2)  to  hi^n  (subject  to  the  provisions  of  this  part)  for — 

(1)  inpatient  hospital  services  for  up  to  150  days  during  any 
spell  of  illness  minus  one  day  for  each  day  of  inpatient  hospital 
services  in  excess  of  90  received  during  any  preceding  spell  of  ill- 
ness (if  such  individual  was  entitled  to  have  payment  for  such 
services  made  under  this  part  unless  he  specifies  in  accordance 
with  regulations  of  the  Secretary  that  he  does  not  desire  to  have 
such  payment  made) ; 

(2)  post-hospital  extended  care  services  for  up  to  100  days  dur- 
ing any  spell  of  illness ;  and 

[(3)  post-hospital  home  health  services  for  up  to  100  visits 
(during  the  one-year  period  described  in  section  1861  (n) )  after 
the  beginning  of  one  spell  of  illness  and  before  the  beginning  of 
the  next.] 

{3)  home  health  services. 

♦  if:  «  9t:  4c  4:  4: 

[(d)  Payment  under  this  part  may  be  made  for  post-hospital  home 
health  services  furnished  an  individual  only  during  the  one-year  pe- 
riod described  in  section  1861  (n)  following  his  most  recent  hospital 
discharge  whidh  meets  the  requirements  of  such  section,  and  only  for 
the  first  100  visits  in  such  period.  The  number  of  visits  to  be  charged 
for  purposes  of  the  limitation  in  the  preceding  sentence,  in  connection 
with  items  or  services  described  in  section  1861  (m),  shall  be  deter- 
mined in  accordance  with  regulations.] 
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(e)  For  purposes  of  subsections  [(b),  (c),  and  (d)]  (h)  and  (c) 
inpatient  hospital  services,  inpatient  psychiatric  hospital  services, 
[post-hospital  extended  care  services,  and  post-hospital  home  health 
services]  and  post-hospital  extended  care  services  shall  be  taken  into 
account  only  if  payment  is  or  would  be,  except  for  this  section  or  the 
failure  to  comply  with  the  request  and  certification  requirements  of 
or  under  section  1814(a) ,  made  with  respect  to  such  services  under  this 
part. 

(f )  For  definition  of  "spell  of  illness",  and  for  definitions  of  other 
terms  used  in  this  part,  see  section  1861. 

DEDUCTIBLES  AND  COINSURANCE 

Sec.  1813.  (a)  (1)  The  amount  payable  for  inpatient  hospital  serv- 
ices furnished  an  individual  during  any  spell  of  illness  shall  be  reduced 
by  a  deduction  equal  to  the  inpatient  hospital  deductible  or,  if  less, 
the  charges  imposed  with  respect  to  such  individual  for  such  services, 
except  that,  if  the  customary  charges  for  such  services  are  greater 
than  the  charges  so  imposed,  such  customary  charges  shall  be  con- 
sidered to  be  the  charges  so  imposed.  Such  amount  shall  be  further 
reduced  by  a  coinsurance  amount  equal  to — 

(A)  one-fourth  of  the  inpatient  hospital  deductible  for  each  day 
(before  the  91st  day)  on  which  such  individual  is  furnished  such 
services  during  such  spell  of  illness  after  such  services  have  been 
furnished  to  him  for  60  days  during  such  spell ;  and 

(B)  one-half  of  the  inpatient  hospital  deductible  for  each  day 
(before  the  day  following  the  last  day  for  which  such  individual 
is  entitled  under  section  1812(a)  (1)  to  have  payment  made  on 
his  behalf  for  inpatient  hospital  services  during  such  spell  of 
illness)  on  which  such  individual  is  furnished  such  services  dur- 
ing such  spell  of  illness  after  such  services  have  been  furnished 
to  him  for  90  days  during  such  spell ; 

except  that  the  reduction  under  this  sentence  for  any  day  shall  not  ex- 
ceed the  charges  imposed  for  that  day  with  respect  to  such  individual 
for  such  services  (and  for  this  purpose,  if  the  customary  charges  for 
such  services  are  greater  than  the  charges  so  imposed,  such  customary 
charges  shall  be  considered  to  be  the  charges  so  imposed) . 

[(2)  The  amount  payable  to  any  provider  of  services  under  this  part 
for  services  furnished  an  individual  during  any  spell  of  illness  shall 
be  further  reduced  by  a  deduction  equal  to  the  cost  of  the  first  three 
pints  of  whole  blood  (or  equivalent  quantities  of  packed  red  blood 
cells,  as  defined  under  regulations)  furnished  to  him  as  part  of  such 
services  during  such  spell  of  illness.] 

*  *  «  *  *  *  * 

CONDITIONS  OF  AND  LIMITATIONS   ON   PAYMENT  FOR  SERVICES 

Requirement  of  Requests  and  Certifications 

Sec.  1814.  (a)  Except  as  provided  in  subsections  (d)  and  (g)  and 
in  section  1876,  payment  for  services  furnished  an  individual  may  be 
made  only  to  providers  of  services  which  are  eligible  therefor  under 
section  1866  and  only  if — 
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(1)  written  request,  signed  by  such  individual,  except  in  cases 
in  which  the  Secretary  finds  it  impracticable  for  the  individual 
to  do  so,  is  filed  for  such  payment  in  such  form,  in  such  manner, 
and  by  such  person  or  persons  as  the  Secretary  may  by  regulation 
prescribe,  no  later  than  the  close  of  the  period  of  3  calendar  years 
following  the  year  in  which  such  services  are  furnished  (deem- 
ing any  services  furnished  in  the  last  3  calendar  months  of  any 
calendar  year  to  have  been  furnished  in  the  suceeding  calendar 
year)  except  that  where  the  Secretary  deems  that  efficient  admin- 
istration so  requires,  such  period  may  be  reduced  to  not  less  than 
1  calendar  year ; 

(2)  physician  certifies  (and  recertifies,  where  such  services 
are  furnished  over  a  period  of  time,  in  such  cases,  with  such  fre- 
quency, and  accompanied  by  such  supporting  material,  appro- 
priate to  the  case  involved,  as  may  be  provided  by  regulations, 
except  that  the  first  of  such  recertifications  shall  be  required  in 
each  case  of  inpatient  hospital  services  not  later  than  the  20th 
day  of  such  period)  that — 

(A)  in  the  case  of  inpatient  psychiatric  hospital  services, 
such  services  are  or  were  required  to  be  given  on  an  inpatient 
basis,  by  or  under  the  supervision  of  a  physician,  for  the 
psychiatric  treatment  of  an  individual;  and  (i)  such  treat- 
ment can  or  could  reasonably  be  expected  to  improve  the 
condition  for  which  such  treatment  is  or  was  necesary  or 
(ii)  inpatient  diagnostic  study  is  or  was  medically  required 
and  such  services  are  or  were  necessary  for  such  purposes ; 

(B)  in  the  case  of  inpatient  tuberculosis  hospital  services, 
such  services  are  or  were  required  to  be  given  on  an  inpatient 
basis,  by  or  under  the  supervision  of  a  physician,  for  the  treat- 
ment of  an  individual  for  tuberculosis;  and  such  treatment 
can  or  could  reasonably  be  expected  to  (i)  improve  the  con- 
dition for  which  such  treatment  is  or  was  necessary  or  (ii) 
render  the  condition  noncommunicable ; 

(C)  in  the  case  of  post-hospital  extended  care  services, 
such  services  are  or  were  required  to  be  given  because  the 
individual  needs  or  needed  on  a  daily  basis  skilled  nursing 
care  (provided  directly  by  or  requiring  the  supervision  of 
skilled  nursing  personnel)  or  other  skilled  rehabilitation 
services,  which  as  a  practical  matter  can  only  be  provided  in 
a  skilled  nursing  facility  on  an  inpatient  basis,  for  any  of 
the  conditions  with  respect  to  which  he  was  receiving  in- 
patient hospital  services  (or  services  which  would  constitute 
inpatient  hospital  services  if  the  institution  met  the  require- 
ments of  paragraphs  (6)  and  (9)  of  section  1861(e))  prior 
to  transfer  to  the  skilled  nursing  facility  or  for  a  condition 
requiring  such  extended  care  services  which  arose  after  such 
transfer  and  while  he  was  still  in  the  facility  for  treatment 
of  the  condition  or  conditions  for  which  he  was  receiAdng  such 
inpatient  hospital  services ; 

(D)  in  the  case  of  [post-hospital]  home  health  services, 
such  services  are  or  were  required  because  the  individual  is  or 
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was  confined  to  his  home  (except  when  receiving  items 
and  services  referred  to  in  section  1861  (m)  (7))  and 
needed  skilled  nursing  care  on  an  intermittent  basis,  or 
physical,  occupational^  or  speech  therapy  £,  for  any  of  the 
conditions  with  respect  to  which  he  was  receiving  inpatient 
hospital  services  (or  services  which  would  constitute  inpa- 
tient hospital  services  if  the  institution  met  the  requirements 
of  paragraphs  (6)  and  (9)  of  section  1861(e))  or  post-hos- 
pital extended  care  services] ;  a  plan  for  furnishing  such  serv- 
ices to  such  individual  has  been  established  and  is  periodically 
reviewed  by  a  physician ;  and  such  services  are  or  were  fur- 
nished while  the  individual  was  under  the  care  of  a  physician ; 
or 

(E)  in  the  case  of  inpatient  hospital  services  in  connection 
with  the  care,  treatment,  filling,  removal,  or  replacement  of 
teeth  or  structures  directly  supporting  teeth,  the  individual, 
because  of  his  underlying  medical  condition  and  clinical 
status  or  hecause  of  the  severity  of  the  dental  procedure^ 
requires  hospitaliza/tion  in  connection  with  the  provision  of 
such  [dental]  services; 

(3)  with  respect  to  inpatient  hospital  services  (other  than  in- 
patient psychiatric  hospital  services  and  inpatient  tuberculosis 
hospital  services)  which  are  furnished  over  a  period  of  time,  a 
physician  certifies  that  such  services  are  required  to  be  given  on 
an  inpatient  basis  for  such  individual's  medical  treatment,  or  that 
inpatient  diagnostic  study  is  medically  required  and  such  services 
are  necessary  for  such  purpose,  except  that  (A)  such  certification 
shall  be  furnished  only  in  such  cases,  with  such  frequency,  and 
accompanied  by  such  supporting  material,  appropriate  to  the 
cases  involved,  as  may  be  provided  by  reflations,  and  (B)  the 
first  such  certification  required  in  accordance  with  clause  (A) 
shall  be  furnished  no  later  than  the  20th  day  of  such  period ; 

(4)  in  the  case  of  inpatient  psychiatric  hospital  services,  the 
services  are  those  which  the  records  of  the  hospital  indicate  were 
furnished  to  the  individual  during  periods  when  he  was  receiving 
(A)  intensive  treatment  services,  (B)  admission  and  related  serv- 
ices necessary  for  a  diagnostic  study,  or  (C)  equivalent  services; 

(5)  in  the  case  of  inpatient  tuberculosis  hospital  services,  the 
services  are  those  which  the  records  of  the  hospital  indicate  were 
furnished  to  the  individual  during  periods  when  he  was  receiving 
treatment  which  could  reasonably  be  expected  to  (A)  improve  his 
condition  or  (B)  render  it  noncommunicable ; 

(6)  with  respect  to  inpatient  hospital  services  furnished  such 
individual  after  the  20th  day  of  a  continuous  period  of  such  serv- 
ices and  with  respect  to  post-hospital  extended  care  services  fur- 
nished after  such  day  of  a  continuous  period  of  such  services  as 
may  be  prescribed  in  or  pursuant  to  regulations,  there  was  not  in 
effect,  at  the  time  of  admission  of  such  individual  to  the  hospital 
or  skilled  nursing  facility,  as  the  case  may  be,  a  decision  under 
section  1866(d)  (based  on  a  finding  that  utilization  review  of 
long-stay  cases  is  not  being  made  in  such  hospital  or  facility), 
and 
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(7)  with  respect  to  inpatient  hospital  services  or  post-hospital 
extended  care  services  furnished  such  individual  during  a  con- 
tinuous period,  a  finding  has  not  been  made  (by  the  physician 
members  of  the  committee  or  group,  as  described  in  section  1861 
(k)  (4) ,  including  any  finding  made  in  the  course  of  a  sample  or 
other  review  of  admissions  to  the  institution)  pursuant  to  the 
system  of  utilization  to  review  that  further  inpatient  hospital 
services  or  further  post-hospital  extended  care  services,  as  the 
case  may  be,  are  not  medically  necessary ;  except  that,  if  such  a 
finding  has  been  made,  payment  may  be  made  for  such  services 
furnished  before  the  4th  day  after  the  day  on  which  the  hospital 
or  skilled  nursing  facility,  as  the  case  may  be,  received  notice  of 
such  finding. 

To  the  extent  provided  by  regulations,  the  certification  and  recerti- 
fication  requirements  of  paragraph  (2)  shall  be  deemed  satisfied  where, 
at  a  later  date,  a  physician  makes  certification  of  the  kind  provided  in 
subparagraph  (A),  (B),  (C),  or  (E)  of  paragraph  (2)  (whichever 
would  have  applied) ,  but  on\j  where  such  certification  is  accompanied 
by  such  medical  and  other  evidence  as  may  be  required  by  such  regula- 
tions. With  respect  to  the  ^physician  certi-fication  required  hy  paragraph 
(2)  for  home  health  services  furnished  to  any  irydividual  hy  a  home 
health  agency  {other  than  an  agency  which  is  a  govemmentai  entity) 
and  with  respect  to  the  establishment  and  review  of  a  plan  for  su/?h 
services,  the  Secretary  shall  prescrihe  regulations  which  shall  tecome 
effective  no  later  than  January  7,  1981^  and  which  prohibit  a  physi- 
cian who  has  a  significant  ownership  interest  in.,  or  a  significant  finan- 
cial or  contractual  relationship  with.,  such  home  health  agency  from 
performing  such  certification  and  from  establishing  or  reviewing  such 
plan. 

Amount  Paid  to  Providers 

r(b)  (1)  The  amount  paid  to  any  provider  of  services  with  respect 
to  services  for  which  payment  may  be  made  under  this  part  shall, 
subject  to  the  provisions  of  section  1813,  be — 

[(1)  the  lesser  of  (A)  the  reasonable  cost  of  such  services,  as 
determined  under  section  1861  (v)  and  as  further  limited  by  sec- 
tion 1881(b)  (^)  (^),  or  (B)  the  customary  charges  with  respect 
to  services ;  or 

[(2)  if  such  services  are  fumis^hed  by  a  public  provider  of 
services  free  of  charge  or  at  nominal  charges  to  the  public,  the 
amount  determined  on  the  basis  of  those  items  (specified  in  regu- 
lations prescribed  by  the  Secretary)  included  in  the  determination 
of  such  reasonable  cost  which  the  Secretary  finds  will  provide 
fair  compensation  to  such  provider  for  such  services.] 
(b)(1)  The  amou/nt  paid  to  any  provider  of  services  loith  respect 
to  services  for  which  payment  may  be  made  under  this  part  shaM^ 
subject  to  the  provisions  of  section  1813,  be  the  lesser  of  the  reasonabl-e 
cost  of  such  services^  as  determined  under  section  1861  (v)  and  as  fur- 
ther Ivrmted  by  section  1881(b)(2)(B).,  or  the  ainourd  determined 
under  pa^ragraph  (2) . 

(2)  If  some  or  all  of  the  hospitals  in  a  State  have  been  reimbursed 
for  services  (for  which  payment  may  be  made  under  this  part)  pur- 


951 


mant  to  a  reimhwrsement  system  approved  as  a  demonstration  project 
imder  section  1^2  of  the  Social  Security  Amendments  of  1967  or  sec- 
tion 222 {a)  of  the  Social  Security  Amendments  of  1972^  if  the  rate  of 
increase  in  such  hospitals  in  their  costs  per  hospital  inpatient  admis- 
sion of  individuMs  entitled  to  heneflts  under  this  part  over  the  dura- 
tion of  such  project  was  equal  to  or  less  than  such  rate  of  increase  for 
admissions  of  such  individu/ils  with  respect  to  all  hospitals  in  the 
United  States  durmg  such  period^  and  if  either  the  State  has  legis- 
lative authority  to  operate  such  system  and  the  State  elects  to  home 
reimhursement  to  such  hospitals  made  in  accordance  with  this  para- 
graph or  the  system  is  operated  through  a  voluntary  agreement  of  hos- 
pitals and  sujch  hospitals  elect  to  have  reimbursement  to  those  hospitals 
made  i/n  accordance  with  this  paragraph^  then  such  hospitals  shall  con- 
tinue to  he  reimbursed  under  such  system  until  the  Secretary  deter- 
rrvines  that — 

{A)  a  third-party  payor  reimburses  such  a  hospital  on  a  bash 
other  than  u/nder  such  system^  or 

(B)  the  rate  of  increase  for  the  previous  three-year  period  in 
such  hospitals  in  costs  per  hospital  inpatient  admission  of  individ- 
uals entitled  to  benefits  u/nder  this  part  is  greater  than  such  rate 
of  increase  for  admissions  of  such  individuals  with  respect  to  all 
hospitals  in  the  United  States  for  such  period. 

No  Payments  to  Federal  Providers  of  Services 

(c)  Subjexit  to  section  1880,  no  payment  may  be  made  under  this 
part  (except  under  subsection  (d)  or  subsection  [j]  {h))  to  any 
Federal  provider  of  services,  except  a  provider  of  services  which  the 
Secretary  determines  is  providing  services  to  the  public  generally  as 
a  community  institution  or  agency ;  and  no  such  payment  may  be  made 
to  any  provider  of  services  for  any  item  or  service  which  such  provider 
is  obligated  by  a  law  of,  or  a  contract  with,  the  United  States  to  render 
at  public  expense. 

«  4s  *  *  «  *  • 

[Payment  for  Posthospital  Extended  Care  Services 

E(h)  (1)  An  individual  shall  be  presumed  to  require  the  care  spec- 
ified in  subsection  (a)  (2)  (C)  of  this  section  for  purposes  of  making 
payment  to  an  extended  care  facility  (subject  to  the  provisions  of 
section  1812)  for  posthospital  extended  care  services  which  are  fur- 
nished by  such  facility  to  such  indvidual  if — 

[(A)  the  certification  referred  to  in  subsection  (a)  (2)  (C)  of 
this  section  is  submitted  prior  to  or  at  the  time  of  admission  of 
sudh  individual  to  such  extended  care  facility, 

[(B)  such  certification  states  that  the  medical  condition  of  the 
individual  is  a  condition  designated  in  regulations. 

[(C)  such  certification  is  accompanied  by  a  plan  of  treatment 
for  providing  such  services,  and 

[(D)  there  is  compliance  with  such  other  requirements  and  pro- 
cedures as  may  be  specified  in  regulations, 
but  only  for  services  furnished  during  such  limited  periods  of  time 
with  respect  to  such  conditions  of  the  individual  as  may  be  prescribed 
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in  regulations  by  the  Secretary,  taking  into  account  the  medical  se- 
verity of  such  conditions,  the  degree  of  incapacity,  and  the  minimum 
length  of  stay  in  an  institution  generally  needed  for  such  conditions, 
and  such  other  factors  affecting  the  type  of  care  to  be  provided  as 
the  Secretary  deems  pertinent. 

[(2)  If  the  Secretary  determines  with  respect  to  a  physician  that 
such  physician  is  submitting  with  some  frequency  (A)  erroneous  cer- 
tifications that  individuals  have  conditions  designated  in  regulations 
as  provided  in  this  subsection  or  (B)  plans  for  providing  services 
which  are  inappropriate,  the  provisions  of  paragraph  (1)  shall  not 
apply,  after  the  effective  date  of  such  determination,  in  any  case  in 
which  such  physician  submits  a  certification  or  plan  referred  to  in  sub- 
paragraph (A),  (B),or  (C)  of  paragraph  (1). 

[Payment  for  Posthospital  Home  Health  Services 

[(i)(l)  An  individual  shall  be  presumed  to  require  the  services 
specified  in  subsection  (a)  (2)  (D)  of  this  section  for  purposes  of  mak- 
ing payment  to  a  home  health  agency  (subject  to  the  provisions  of 
section  1812)  for  posthospital  home  health  services  furnished  by  such 
agency  to  such  individual  if — 

[(A)  the  certification  and  plan  referred  to  in  subsection  (a)  (2) 

(D)  of  this  section  are  submitted  in  timely  fashion  prior  to  the 

first  visit  by  such  agency, 

[(B)  such  certification  states  that  the  medical  condition  of  the 

individual  is  a  condition  designated  in  regulations,  and 

[(C)  there  is  compliance  with  such  other  requirements  and 

procedures  may  be  specified  in  regulations, 
but  only  for  services  furnished  during  such  limited  numbers  of  visits 
with  respect  to  such  conditions  of  the  individual  as  may  be  prescribed 
in  regulations  by  the  Secretary,  taking  into  account  the  medical  sever- 
ity of  such  conditions,  the  degree  of  incapacity,  and  the  minimum 
period  of  home  confinement  generally  needed  for  such  conditions,  and 
such  other  factors  affecting  the  type  of  care  to  be  provided  as  the 
Secretary  deems  pertinent. 

[(2)  If  the  Secretary  determines  with  respect  to  a  physician  that 
such  physician  is  submitting  with  some  frequency  (A)  erroneous  cer- 
tifications that  individuals  have  conditions  designated  in  regulations 
as  provided  in  this  subsection  or  (B)  plans  for  providing  services 
which  are  inappropriate,  the  provisions  of  paragraph  (1)  shall  not 
apply  after  the  effective  date  of  such  determination,  in  any  case  in 
which  such  physician  submits  a  certification  or  plan  referred  to  in 
subparagraph  (A)  or  (B)  of  paragraph  (1).] 

Payment  for  Certain  Hospital  Services  Provided  in 
Veterans'  Administration  Hospitals 

t(j)3(^)  (1)  Payments  shall  also  be.  made  to  any  hospital  operated 
by  the  Veterans'  Administration  for  inpatient  hospital  services  fur- 
nished in  a  calendar  year  by  the  hospital,  or  under  arrangements  (as 
defined  in  section  1861  (w))  with  it,  to  an  individual  entitled  to  hos- 
pital benefits  under  section  226  even  though  the  hospital  is  a  Federal 
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provider  of  services  if  (A)  the  individual  was  not  entitled  to  have  the 
services  furnished  to  him  free  of  charge  by  the  hospital,  (B)  the 
individual  was  admitted  to  the  hospital  in  the  reasonable  belief  on  the 
part  of  the  admitting  authorities  that  the  individual  was  a  person  who 
was  entitled  to  have  the  services  furnished  to  him  free  of  charge,  (C) 
the  authorities  of  the  hospital,  in  admitting  the  individual,  and  the 
individual,  acted  in  good  faith,  and  (D)  the  services  were  furnished 
during  a  period  ending  with  the  close  of  the  day  on  which  the  author- 
ities operating  the  hospital  first  became  aware  of  the  fact  that  the 
individual  was  not  entitled  to  have  the  services  furnished  to  him  by  the 
hospital  free  of  charge,  or  (if  later)  ending  with  the  first  day  on  which 
it  was  medically  feasible  to  remove  the  individual  from  the  hospital 
by  discharging  him  therefrom  or  transferring  him  to  a  hospital  which 
has  in  effect  an  agreement  under  this  title. 

(2)  Payment  for  services  described  in  paragraph  (1)  shall  be  in 
an  amount  equal  to  the  charge  imposed  by  the  Veterans'  Administra- 
tion for  such  services,  or  (if  less)  the  reasonable  costs  for  such  services 
(as  estimated  by  the  Secretary).  Any  such  payment  shall  be  made  to 
the  entity  to  which  payment  for  the  services  involved  would  have 
been  payable,  if  payment  for  such  services  had  been  made  by  the 
individual  receiving  the  services  involved  (or  by  another  private  per- 
son acting  on  behalf  of  such  individual) . 

*  *  *  *  *  ♦  • 

USE  OF  PUBLIC  AGENCIES  OR  PRIVATE  ORGANIZATIONS  TO  FACILITATE 
PAYMENT  TO  PROVIDERS  OF  SERVICES 

Sec.  1816.  (a)  *  *  * 

*  He  «  «  «  m  « 

(g)(1)  Notwithstanding  subsections  (a)  and  (d),  the  Secretary, 
after  taking  into  consideration  any  preferences  of  providers  of  serv- 
ices, may  assign  or  reassign  any  provider  of  services  to  any  agency  or 
organization  which  has  entered  into  an  agreement  with  him  under  this 
section,  if  he  determines,  after  applying  the  standards,  criteria,  and 
procedures  developed  under  subsection  (f),  that  such  assignment  or 
reassignment  would  result  in  the  more  effective  and  efficient  adminis- 
tration of  this  part. 

(2)  Notwithstanding  subsections  (a)  and  (d),  the  Secretary  may 
(subject  to  the  provisions  of  paragraph  (^) )  designate  a  national  or 
rG<Tional  agency  or  organization  which  has  entered  into  an  agreement 
witli  him  under  this  section  to  perform  functions  under  the  agreement 
with  respect  to  a  class  of  providers  of  services  in  the  Nation  or  region 
(as  the  case  may  be),  if  he  determines,  after  applying  the  standards, 
criteria,  and  procedures  developed  under  subsection  (f),  that  such 
designation  would  result  in  more  effective  and  efficient  administration 
of  this  part. 

(3)  (A)  Before  the  Secretary  makes  an  assignment  or  reassignment 
under  paragraph  (1)  of  a  provider  of  services  to  the  other  than  the 
agency  or  organization  nominated  by  the  provider,  he  shall  furnish 
(i)  the  provider  and  such  agency  or  organization  with  a  full  explana- 
tion of  the  reasons  for  his  determination  as  to  the  efficiency  and  effec- 
tiveness of  the  agency  or  organization  to  perform  the  functions 
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required  under  this  part  with  respect  to  the  provider,  and  (ii)  such 
agency  or  organization  with  opportunity  for  a  hearing,  and  such 
determination  shall  be  subject  to  judicial  review  in  accordance  with 
chapter  7  of  title  5,  United  States  Code. 

(B)  Before  the  Secretary  makes  a  designation  under  paragraph 
(2)  with  respect  to  a  class  of  providers  of  services,  he  shall  furnish  (i) 
such  providers  and  the  agencies  and  organizations  adversely  affected 
by  such  designation  with  a  full  explanation  of  the  reasons  for  his 
determination  as  to  the  efficiency  and  effectiveness  of  such  agencies  and 
organizations  to  perform  the  functions  required  under  this  part  with 
respect  to  such  providers,  and  (ii)  the  agencies  and  organizations 
adversely  affected  by  such  designation  with  opportunity  for  a  hearing, 
and  such  determination  shall  be  subject  to  judicial  review  in  accord- 
ance with  chapter  7  of  title  5,  United  States  Code. 

(4.)  Notwithstanding  subsections  (a)  and  (d)  and  paragraplis 
(i) ,  (2) ,  and  (3) ,  of  this  subsection,  the  Secretary  shall  designate 
regional  agencies  or  organizations  which  have  entered  into  an 
agreement  with  him  under  this  section  to  perform  functions  wider 
such  agreement  with  respect  to  home  health  agencies  {as  defined  in 
section  1861  (o) )  in  the  region,  except  that  in  assigning  such  agen- 
cies to  such  designated  regional  agencies  or  organizations  the  Sec- 
retary shall  assign  a  home  health  agency  which  is  a  subdivision 
of  a  hospital  {and  such  agency  and  hospital  are  affiliated  or  umder 
common  control)  only  if,  after  applying  such  criteria  relating  to 
administrative  efficiency  arid  effectiveness  as  he  shall  promulgate, 
he  determines  that  such  assignment  would  result  in  the  more  effec- 
tive and  efficient  administration  of  this  title. 

Part  B — Supplementary  Medical  Insurance  Benefits  for  the 

Aged  and  Disabled 

He  4:  4:  4:  :ii  iie  9fi 

SCOPE  OF  BENEFITS 

Sec.  1832.  (a)  The  benefits  provided  to  an  individual  by  the  insur- 
ance program  established  by  this  part  shall  consist  of  — 

(1)  entitlement  to  have  payment  miade  to  him  or  on  his  behalf 
(subject  to  the  provisions  of  this  part)  for  medical  and  other 
health  services,  except  those  described  in  subparagraphs  (B)  and 
(D)  of  paragraph  (2)  ;  and 

(2)  entitlement  to  have  pa3mient  made  on  his  behalf  (subject 
to  the  provisions  of  this  part)  for — 

(A)  home  health  services  [for  up  to  100  visits  during  a 
calendar  year] ; 

(B)  medical  and  other  health  services  furnished  by  a 
provider  of  services  or  by  others  under  arrangement  with 
them  made  by  a  provider  of  services,  excluding — 

(i)  physician  services  except  where  furnished  by — 

(I)  a  resident  or  intern  of  a  hospital,  [or] 

(II)  a  physician  to  a  patient  in  a  hospital  which 
has  a  teaching  program  approved  as  specified  in 
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paragraph  (6)  of  section  1861(b)  (including  serv- 
ices in  conjunction  with  the  teaching  programs  of 
such  hospital  whether  or  not  such  patient  is  an  in- 
patient of  such  hospital)  [,  unless  either  clause  (A) 
or  (B)  of  paragraph  (7)  of  such  section  is  met, 
and]  where  the  conditions  specified  in  paragraph  (7) 
of  section  are  met^  or 

{III)  a  physician  to  a  patient  in  a  comrmmity 
mental  health  center  or  to  a  patient  in  a  compre- 
hensive outpatient  rehabilitation  facility;  and 
(ii)  services  for  which  payment  may  be  made  pur- 
suant to  section  1835(b)  (2) ;  and 

(C)  outpatient  physical  therapy  services,  other  than  serv- 
ices to  which  the  next  to  last  sentence  of  section  1861  (p) 
applies;  [and J 

(D)  rural  health  clinic  services^.]; 

{E)  community  mental  health  center  services; 

(F)  compreliensive  outpatient  rehabilitation  facility  serv- 
V          ices;  and 

(G)  facility  services  furnished  in  connection  with  surgical 
procedures  specified'  hy  the  Secretary  pursuant  to  section 

.  ,       1833 {i){l)  and  performed  in  an  ambulatory  surgical  cen- 
ter (which  meets  healthy  safety^  and  other  stamdafrds  specified 
by  the  Secretary  in  regulations) . 
*  «  *  *  *  *  « 

PAYMENT  OF  BENEFITS 

Sec.  1833.  (a)  Except  as  provided  in  section  1876,  and  subject  to 
the  succeeding  provisions  of  this  section,  there  shall  be  paid  from  the 
Federal  Supplementary  Medical  Insurance  Trust  Fund,  in  the  case  of 
each  individual  who  is  covered  under  the  insurance  program  estab- 
lished by  this  part  and  incurs  expenses  for  services  with  respect  to 
which  benefits  are  payaJble  under  this  part,  amounts  equal  to — 

(1)  in  the  case  of  services  described  in  section  1832(a)(1)  — 
80  percent  of  the  reasonable  charges  for  the  services ;  except  that 
(A)  an  organization  which  provides  medical  and  other  health 
services  (or  arranges  for  their  availability)  on  a  prepayment 
basis  may  elect  to  be  paid  80  percent  of  the  reasonable  cost  of 
services  for  which  payment  may  be  made  under  this  part  on 
behalf  of  individuals  enrolled  in  such  organization  in  lieu  of  80 
percent  of  the  reasonable  charges  for  such  services  if  the  orga- 
nization undertakes  to  charge  such  individuals  no  more  than  20 
percent  of  such  reasonable  cost  plus  any  amounts  payable  by  them 
as  a  result  of  subsection  (b),  (B)  with  respect  to  expenses  in- 
curred for  radiological  or  pathological  services  for  which  pay- 
ment may  be  made  under  this  part,  furnished  to  an  inpatient  of 
a  hospital  by  a  physician  in  the  field  of  radiology  or  pathology 
who  has  in  effect  an  agreement  with  the  Secretary  by  which  the 
physicians^  agrees  to  accept  an  assignment  (as  provided  for  in  sec- 
tion 18Jf2(b)  (3)  (B)  (ii) )  for  all  physician^''  services  furnished  by 


him  for  hospital  inpatients  enrolled  under  this  part^  the  amounts 
paid  shall  be  equal  to  100  percent  of  the  reasonable  charges  for 
such  services,  (C)  with  respect  to  expenses  incurred,  for  those 
physicians'  services  for  which  payment  may  be  made  under  this 
part  that  are  described  in  section  1862(a)  (4),  the  amounts  paid 
shall  be  subject  to  such  limitations  as  may  be  prescribed  by  regu- 
lations (D)  wdth  respect  to  diagnostic  tests  performed  in  a  labora- 
tory for  which  payment  is  made  under  this  part  to  the  laboratory, 
the  amounts  paid  shall  be  equal  to  100  percent  of  the  negotiated 
rate  for  such  tests  (as  determined  pursuant  to  subsection  (g)  of 
this  section),  [and]  (E)  with  respect  to  services  furnished  to 
individuals  who  have  been  determined  to  have  end  stage  renal 
disease,  the  amounts  paid  shall  'be  determined  subject  to  the  provi- 
sions of  section  1881,  {F)  with  respect  to  expenses  incurred  for 
preadmission  diagnostic  radiological  or  pathological  services  for 
lohich  payment  may  he  made  under  this  part  and  which  are  fur- 
nished to  a/n  individual  hy  the  outpatient  department  of  a  hospital 
within  seven  days  of  such  individuaV s  admission  to  the  same  hos- 
pital as  an  inpatient  or^  to  the  extent  pra/)ticable  as  determined  hy 
regulations  prescrihed  hy  the  Secretary^  to  another  hospital  hy  a 
physician  in  the  field  of  radiology  or  pathology  who  has  an  agree- 
ment in  effect  with  the  Secretary  hy  which  the  physicians  agrees 
to  accept  an  assignment  (as  provided  for  in  section  18Jf£{h)  {3) 
(B)  (ii))  for  all  physicians''  services  furnished  hy  him  for  such 
services  to  individuxils  enrolled  under  this  part^  the  amawnts  paid 
shall  he  equal  to  the  reasonable  charges  for  such  services^ 
{G)  with  respect  to  items  and  services  descrihed  in  sec- 
tion 1861  {s)  {10),  the  amounts  paid  shall  he  100  percent  of  the 
reasondhle  charges  for  such  items  amd  services^  and  {A)  with  re- 
spect to  a  second  or  third  opinion  as  to  necessity  and  appropriate- 
ness of  specified  elective  surgical  procedures  in  the  case  of  a  dem- 
onstration project  descrihed  in  section  1139(f)(1)(A),  the 
amounts  paid  shall  he  equal  to  100  percent  of  the  reasondhle  charge 
for  such  opinion. 

[(2)  in  the  case  of  services  described  in  section  1832(a)  (2) 
(except  those  services  described  in  subparagraph  (D)  of  section 
1832(a)  (2) )" — with  respect  to  home  health  services,  100  percent, 
and  with  respect  to  other  services  (unless  otherwise  specified  in 
section  1881 ) ,  80  percent  of — 

[(A)  the  lesser  of  (1)  the  reasonable  cost  of  such  services, 

as  determined  under  section  1861  (v),  or  (ii)  the  customary 

charges  with  respect  to  such  services ;  or 

[(B)  if  such  services  are  furnished  by  a  public  provider 

of  services  free  of  charge  or  at  nominal  charges  to  the  public, 

the    amount    determined    in    accordance    with  section 

1814(b) (2);  or 

[(C)  if  such  services  are  services  to  which  the  next  to  last 

sentence  of  section  1861  (p)  applies,  the  reasonable  charges 

for  such  services,  and 
[(3)  in  the  case  of  services  described  in  section  1832(a)(2) 
(D),  80  percent  of  costs  which  are  reasonable  and  related  to  the 
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cost  of  furnishing  such  services  or  on  such  other  tests  of  reason- 
ableness as  the  Secretary  may  prescribe  in  regulations  including 
those  authorized  under  section  1861  ( v)  (1)  ( A) .] 

(2)  in  the  case  of  services  described  m  section  1832(a)  (2)  (ex- 
cept those  services  described  in  subparagraphs  (Z>),  (E),  (F), 
amd  (G)  of  such  section  amd  in  paragraph  (6 )  of  this  subsection)  — 

(A)  with  respect  to  home  health  services  and  to  items  and 
services  described  in  section  1861  (s)  (10)^  the  reasonable  cost 
of  such  services^  as  determined  under  section  1861  (v)  ; 
,  ;  '  (B)  with  respect  to  other  services  (except  those  described  in 
■  '  "  subparagraphs  (C)  of  this  paragraph)^  the  reasonable  costs 
of  such  services^  as  so  determined^  less  the  amount  a  provider 
may  charge  as  described  in  clause  (ii)  of  section  1866(a) 
(2)  (A)^  but  in  no  case  may  the  payment  for  such  other  serv- 
ices exceed  80  percent  of  such  costs  ; 

(C)  with  respect  to  services  described  in  the  second  sen- 
tence of  section  1861  (p) ,  80  percent  of  the  reasonable  charges 
for  such  services; 

(3)  in  the  ca^e  of  services  described  in  subparagraphs  ,  (E) , 
ofnd  (F)  of  section  1832(a)  (2) ,  the  costs  which  are  reasonable  and 
related  to  the  cost  of  furnishing  such  services  or  which  are  based 
on  such  other  tests  of  reasonableness  as  the  Secretary  may  pre- 
scribe in  regulations^  including  those  authorized  under  section 
1861  (v)  (1)  (A),  less  the  amount  a  provider  may  charge  as  de- 
scribed in  clause  (ii)  of  section  1866(a)  (2)  (A)^  but  in  no  case 
may  the  payment  for  such  services  (other  than  for  items  and  serv- 
ices described  in  section  1861  (s)  (10) )  exceed  80  percent  of  such 
costs;  and 

(i)  in  the  case  of  facility  services  described  in  subparagraph 
(G)  of  section  1832(a)  (2).  the  applicable  amount  described  in 
subparagraph  (A)  of  section  1833 (i)  (2) ;  and 

(S)  in  the  case  of  preadmission  diagnostic  services  described  in 
section  1861  (s)  (2)  (0)  which  are  furnished  to  an  individual  by 
the  outpatient  department  of  a  hospital  within  7  days  of  sux)h  indi- 
viduaVs  admission  to  the  same  hospital  as  an  inpatient  or  ( to  the 
extent  practicable  as  determined  by  regulations  prescribed  by  the 
Secretary)  to  another  hospital,  the  reasonable  costs  for  such 
services. 

(b)  Before  applying  subsection  (a)  with  respect  to  expenses  in- 
curred by  an  individual  during  any  calendar  year,  the  total  amount 
of  the  expenses  incurred  by  such  individual  during  such  year  (which 
would,  except  for  this  subsection,  constitute  incurred  expenses  from 
which  benefits  payable  under  subsection  (a)  are  determinable)  shall 
be  reduced  by  a  deductible  of  $60;  except  that  (1)  the  amount  of  the 
deductible  for  such  calendar  year  as  so  determined  shall  first  be  re- 
duced by  the  amount  of  any  expenses  incurred  by  such  individual  in 
the  last  three  months  of  the  preceding  calendar  year  and  applied  to- 
ward such  individual's  deductible  under  this  section  for  such  preced- 
ing year,  [and]  (2)  such  total  amount  shall  not  include  expenses  in- 
curred (A)  for  radiological  or  pathological  services  furnished  to  such 
individual  as  an  inpatient  of  a  hospital  by  a  phj^sician  in  the  field  of 


radiology  or  pathology  who  has  in  effect  an  agreement  xoith  the  Secre- 
tary hy  which  the  physician  agrees  to  accept  an  assignment  (c^s  pro- 
vided for  in  section  184-2 (h)  (S)  (B)  (ii) )  for  all  physicians'  services 
furnished  hy  him  for  hospital  inpatients  enrolled  under  this  part^  or 
(B)  for  items  and  services  descrihed  in  section  1861  {s)  (10)^  (3)  su^h 
deductible  shall  not  apply  loith  respect  to  home  health  services^  and 
{Jf)  such  total  amount  shall  not  include  expenses  incurred  for  a  second 
or  third  opinion  descrihed  in  subsection  (a)  (1)  (G)  for  an  elective 
surgical  procedAire.  [The  total  amount  of  the  expenses  incurred  by 
an  individual  as  determined  under  the  preceding  sentence  shall,  after 
the  reduction  specified  in  such  sentence,  be  further  reduced  by  an 
amount  equal  to  the  expenses  incurred  for  the  first  three  pints  of  whole 
blood  (or  equivalent  quantities  of  packed  red  blood  cells,  as  defined 
under  regulations)  furnished  to  the  individual  during  the  calendar 
year,  except  that  such  deductible  for  such  blood  shall  in  accordance 
with  regulations  be  appropriately  reduced  to  the  extent  that  there 
has  been  a  replacement  of  such  blood  (or  equivalent  quantities  of 
packed  red  blood  cells,  as  so  defined) ;  and  for  such  purposes  blood 
(or  equivalent  quantities  of  packed  red  blood  cells,  as  so  defined)  fur- 
nished such  individual  shall  be  deemed  replaced  when  the  institution 
or  other  person  furnishing  such  blood  (or  such  equivalent  quantities 
of  packed  red  blood  cells,  as  so  defined)  is  given  one  pint  of  blood  for 
each  pint  of  blood  (or  equivalent  quantities  of  packed  red  blood  cells, 
as  so  defined)  furnished  such  individual  with  respect  to  which  a  de- 
duction is  made  under  this  sentence.] 

(c)  Notwithstanding  any  other  provision  of  this  part,  with  respect 
to  expenses  incurred  in  any  calendar  year  in  connection  with  the  treat- 
ment of  mental,  psychoneurotic,  and  personality  disorders  of  an  indi- 
vidual who  is  not  an  inpatient  of  a  hospital  and  not  a  patient  of  a 
comrrmnity  mental  health  center  at  the  time  such  expenses  are  in- 
curred, [there]  not  more  than  $937.60  shall  be  considered  as  incurred 
expenses  for  purposes  of  subsections  (a)  and  (b)  [only  whichever 
of  the  following  amounts  is  the  smaller : 
[(1)  $312.50,  or 

[(2)  621/^  percent  of  such  expenses.]. 

(g)  In  the  C8^  of  services  described  in  the  next  to  last  sentence 
of  section  1861  (p),  with  respect  to  expenses  incurred  in  any  calendar 
year,  no  more  than  [$100]  $500  shall  be  considered  as  incurred 
expenses  for  purposes  of  subsexitions  (a)  and  (b). 

r(g)3  (^)  With  respect  to  diagnostic  tests  performed  in  a  labora- 
tory for  which  payment  is  made  under  this  part  to  the  laboratory,  the 
Secretary  is  authorized  to  establish  a  payment  rate  which  is  acceptable 
to  the  laboratory  and  which  would  be  considered  the  full  charge  for 
such  tests.  Such  negotiated  rate  shall  be  limited  to  an  amount  not  in 
excess  of  the  total  payment  that  would  have  been  made  for  the  serv- 
ices in  the  absence  of  such  a  rate. 

(^)  {1)  The  Secretary  shall^  in  consultation  with  the  National  Pro- 
fessional Standards  Review  Council  cmd  appropriate  medical  organi- 
zations., specify  surgical  procedures  lohich  are  appropriately  {when 
considered  in  terms  of  the  proper  utilization  of  hospital  inpatient 


facilities)  perfarrroed  on  an  inpatient  haMs  in  a  hospital  hut  yyhich 
also  can  he  perfo^miyed  sa.fely  on  a.n  amhulaytory  ha^si^  in  am,  a^rnhulatomj 
surgical  center  or  hospital  outpatient  department. 

(2)  (A)  The  a.w^ount  of  pa.yment  to  he  w/j/le  for  faycility  services 
furrthhed  in  crynruiction  vnth  surgi/:al  proceAv/res  sper/of.p^d.  pursuant 
to  pa;rajjra/ph  {1)  a/n/l  furrmhAd  to  an  indi/cidv//l  in  a/n.  a/mJjula.tor-y 
surgi/jol  ceriter  sh/jll  he  equal  to  a/n  a/rrbov/rd  estaJjKshedy  hy  the  Sec- 
retary  with  respect  to  ea/:h  such  procedure  whixjh  (i)  takes  irdo  ac- 
count the  costs  incurred  hy  suxih  centers^  or  classes  of  centers^  gen- 
erally in  providing  the  services  appropri/ite  for  the  perforw/mce  of 
such  servi/jes^  a/m/l  (ii)  takes  su/ch  costs  into  accov^nt  in  such  a  rn/mner 
whixjh  unll  a.ssure  th/it  th^  perforraance  of  the  service  in  such  a/a  am- 
hulatory  surgi/ial  center  vnll  result  in  suhstanti/jlly  less  amounts  paM 
uruler  this  title  than  vwulxl  have  heen  paM  if  th/i  serviyces  had  heen 
fumi^shed  on  an  inpatmnt  ha^siji.  The  amnxmnt  so  estahlishe<I  sh/dl  he 
reviewed,  perix>dically  arul  w/jaj  he  adjusted^  when  approprioM^  to  take 
account  of  varying  conditions  in  different  a/reju, 

{B)  The  a/mount  of  pa/yw,ent  to  he  rn/j/le  umler  thi^s  pa/rt  for  ser-nj- 
ixies  {including  all  pre-  a.rd.  post-operaiive  services)  descrihed,  in  pa/r- 
agraphs  il)  a/nd,  (2)  (A)  of  section  lS61is)  and  furriished  in  connec- 
tion with  surgi/xdy  procedMres  (spemfied  p^j.rsua.nt  to  para.gra/ph  (1)  of 
this  suhsectixm)  in  an  a/mhulatory  surgical  center  or  a  hospital  out- 
pa,tijint  dyepa/rtment  shall  he  the  rea^sonahle  charge  for  svxih  services 
if  the  physij)i/in  accepts  an  assignments  as  provided  for  in  section  181^2 
(h)  (3)  (B)  {ii) ,  yjith  respect  to  suxjh  payrnjint. 

[limitation  on  home  health  services 

[Sec.  1834.  ( a)  Payment  under  this  part  may  be  made  for  home 
health  services  furnished  an  individual  during  any  calendar  year  onlv 
for  100  visits  during  each  year.  The  number  of  visits  to  be  charged  for 
purposes  of  the  limitation  in  the  preceding  sentence,  in  connection 
with  items  and  services  described  in  section  1861  (m),  shall  be  deter- 
mined in  accordance  with  regulations. 

[(b)  For  purposes  of  subsection  (a),  home  health  services  shall  be 
taken  into  account  only  if  payment  under  this  part  is  or  would  be. 
except  for  this  section  or  the  failure  to  comply  with  the  request  and 
certification  requirements  of  or  under  section  1835(a),  made  with 
respect  to  such  services.] 

LIMITATION  ON  COMMUNITY  MENTAL  HEALTH  CENTER  SERVICES 

Sec,  ISSlf.  Payment  under  this  pa/rt  m/j.y  he  made  for  community 
mental  health  center  services  furr>Ashed.  a.n  rndividuM  for — 

{1)  up  to  15  outpatient  visits  dvHng  any  caler\dar  year;  arul 
(2)  up  to  60  partial  hospitalizaiion  visits  to  such  a  center  dur- 
ing amy  calendar  year. 
Services  sJwll  he  taken  into  a/jcount  for  purposes  of  paragraphs  (1) 
and  {2)  only  if  pa.ym^nt  is  or  wouM  he,  except  for  this  section  or  the 
failure  to  comply  with  the  request  and  certiflcatix>n  requirements  of  or 
under  section  1835  {a.)  ^  made  with  respect  to  such  servi/xs  underr  this 
part. 
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PROCEDURE  FOR  PAYMENT  OF  CLAIMS  OF  PROVIDERS  OF  SERVICES 

Sec.  1835.  (a)  Except  as  provided  in  subsections  (b),  (c),  and  (e), 
payment  for  services  described  in  section  1832  (a)  (2)  furnished  an  in- 
dividual may  be  made  only  to  providers  of  services  which  are  eligible 
therefor  under  section  1866  (a) ,  and  only  if — 

(1)  written  request,  signed  by  such  individual,  except  in  cases 
in  which  the  Secretary  finds  it  impracticable  for  the  individual 
to  do  so,  is  filed  for  such  payment  in  such  form,  in  such  manner 
and  by  such  person  or  persons  as  the  Secretary  may  by  regula- 
tion prescribe,  no  later  than  the  close  of  the  period  of  3  calendar 
years  following  the  year  in  which  such  services  are  furnished 
(deeming  any  services  furnished  in  the  last  3  calendar  months 
of  any  calendar  year  to  have  been  furnished  in  the  succeeding 
calendar  year)  except  that,  where  the  Secretary  deems  that  effi- 
cient administration  so  requires,  such  period  may  be  reduced  to 
not  less  than  1  calendar  year ;  and 

(2)  a  physician  certifies  (and  recertifies,  where  such  services  are 
furnished  over  a  period  of  time,  in  such  cases,  with  such  fre- 
quency, and  accompanied  by  such  supporting  material,  appro- 
priate to  the  case  involved,  as  may  be  provided  by  regulations) 
that — 

(A)  in  the  case  of  home  health  services  (i)  such  services 
are  or  were  required  because  the  individual  is  or  was  con- 
fined to  his  home  (except  when  receiving  items  and  services 
referred  to  in  section  1861  (m)  (7))  and  needed  skilled  nurs- 
ing care  on  an  intermittent  basis,  or  physical,  ocmpational^ 
or  speech  therapy,  (ii)  a  plan  for  furnishing  such  services 
to  such  individual  has  been  established  and  is  periodically 
reviewed  by  a  physician,  and  (iii)  sueh  services  are  or  were 
furnished  while  the  individual  is  or  was  under  the  care  of  a 
physician ; 

(B)  (^)  in  the  case  of  medical  and  other  health  services 
except  services  described  in  subparagraphs  (B),  (C),  and 
(D)  of  section  1861(s)  (2),  such  services  are  or  were  medi- 
cally required ;  [and] 

(ii)  in  the  case  of  services  furnished  hy  a  physician  de- 
scrihed  in  section  1861  {r)  (6)  to  an  individual  described  in 
such  section^  such  services  are  or  were  required  for  the  treat- 
ment of  mental  psychoneurotic^  or  personality  disorders: 

(C)  in  the  case  of  outpatient  physical  therapy  services, 
(i)  such  services  are  or  were  required  because  the  indi^adual 
needed  physical  therapay  services,  (ii)  a  plan  for  furnishing 
such  services  has  been  established,  and  is  periodically  re- 
viewed by  a  physician,  and  (iii)  such  services  are  or  were 
furnished  while  the  individual  is  or  was  under  the  care  of  a 
physician ; 

(D)  in  the  case  of  outpatient  speech  pathology  services,  (i) 
such  services  are  or  were  required  because  the  individual 
needed  speech  pathology  services,  (ii)  a  plan  for  furnishing 
such  services  has  been  established  hy  a  physician  or  hy  the 
speech  pathologist  promding  such  services  and  is  periodically 


revieTved  by  a  physician,  and  (yyi)  such  services  are  or  were 
furnished  while  the  individual  is  or  was  under  the  care  of  a 
physician^,]  ; 

(E)  in  tliA  cojie  of  crym/m.urdty  roj'/rdol  JiAnXth  cc/rdo/r  Hf/rv- 
ice^^  (i)  such  services  are  c/r  v^ere  reriuired  in  cc/ftfOyectic/fh  vrdh 
th^e  treatrn.^yfd  of  mental,  psychyrnAurotic.  or  pe'i  sori/jlity  rJM- 
orders.  Hi)  o.  flxxn  for  fv/rrMdng  sv/:K  ser^cix^es  hoji  heen 
estoMinlipA  a  jjhysuAari  ( depn/^d  in.  sectWn.  IS^Jl  (r)  (1 ) ) 
or  otlier  rn/i,rdoX  hAfjlth  j/rofessix/fwl  ( as  defined  for  this  poj/r- 
fose  in  regvlati/n<ji  hy  th^  Bec'cetriry)  o/o/l  iji  periodMoJly  re- 
'i)iAv:ed.  rm/l  o/pj/ro^ced  '^jy  a  physirrt/m^  ( Hi)  such  servi/:es  o/re 
or  v^ere  fu/rnMhed.  v^Ji/Ja  tTi^e  in/lividu/jl  i?  or  v:oji  un/ler  the 
coAe  rn/m/igera-erd  of  a  physixri/iTh  ( oji  d.ef/ri^A  in.  sectirm  1861 
ir)il)).  a.n/l  (iv)  in  the  case  of  servix;es  provided  vnth  re- 
spect to  a  partial  hosjydalizodi//fh  vijiit.  tJic  in/J/i/oi/lv/d  vxyiM 
othpyrvme  require  o'r  no/oe  reqndred.  ( in  the  professioriMl  judg- 
rmrd  of  svjch  physi/fi/m)  in/padMnd  pjsychiodrix:  se^rdx^es; 

{F )  inAJiA  ca.He  of  cr/rfhj/rehenM/ce  outpadMni  rehah^^^ 
ffj//dAty  services,  (i)  sv/^h  services  a/re  or  v:ere  required^ 
ca.u^^e  thA  in/livi/lv/jl  needed^  sT<rdded,  reJwJjilitadion  servicKi 
Hi)  a.  pl/jM  for  fv;rfiijihing  su/ih  ser'cices  hojs  ^jeen  estaJjluhz-A 
OMd  i^  perixjdAcoXdy  reviyev:ed.  hy  a  physicio/a^  a/ad  (Hi)  s^M-h 
ser'cices  o/re  o^r  vyere  furrdjihed,  v^h/de  the  indifoixluol  in  or  v:aji 
y/rider  thji  ca.re  of  a.  pjhysid/in;  an/l 

iG)  m  the  cane  of  servi/jes  fv/rrmhed,  in.  connectixyn.  vvdh 
■'    -     mrgical  p/roced.y;res.  specif. ed  j/ij/rsu/ird  to  section  IS-JSii)  ( 1 ) . 
'  ~  in  an.  andjulatory  s^argical  center.^  su^:h  services  are  or  v.ere 

med.icaXly  required.. 
To  the  extent  provided  by  regulations,  the  certification  and  recerti- 
f  fication  requirements  of  jjaragraphs  (2)  shall  be  deemed  satisfied 

where  at  a  later  date,  a  physician  makes  a  certification  of  the  kind 
provided  in  subparagraph  TAj  or  fB;  of  X)aragraph  f2)  (whichever 
would  have  ajjplied) .  but  only  where  such  certification  is  accompanied 
by  such  medical  and  other  evidence  as  may  be  required  by  such  regia- 
lations.  For  purposes  of  this  section,  the  term  "provider  of  services" 
shall  include  a  clinic,  rehabilitation  agency,  or  public  health  agency 
if,  in  the  case  of  a  clinic  or  rehabilitation  agency,  such  clinic  or  agency 
meets  the  requirements  of  section  lH()l(p)(4c)  (A),  or  if,  in  the  case 
of  a  public  health  agency,  such  agency  meets  the  requirements  c>f 
section  1861fp)  f4:j  CB),  ?jut  only  with  respect  to  the  furnishing  of 
outpatient  physical  therapy  services  fas  therein  defined;.  With  re- 
spect to  thA  physici/in.  certif.cadi/yo.  required,  h'lj  paragra/ph  (2)  for 
hxym/i,  health  ser'cices  fu/rrdshedy  to  a.ny  in.dAvi/luol  '^jy  a  home  health 
a.gency  i other  thoM  a.n.  ageru^y  vjhixh  is  a  gacerrrm./^rdal  erddy ^  g/od. 
vnth  resp/ect  to  thx.  estahlishwAn.t  a.rxl  revi^v:  of  a  pl.o.n.  for  such  serv- 
ices^ the  Becreto.ry  shall  prescrHje  regula.tio'n.^s  v:hich  shall  hecorn.e 
effective  nx>  later  tha/n.  J fj/n.u/iry  /.  lOHU  a.n/1  v^hich  prohH/d  a  physi^do/n. 
v^hx)  hojf  a  sigrdf.ca.nt  ovyriyCrship  interest  in.  or  a.  signifi.cant  f.nancial 
or  cordra/du/d  reladiori.shipj  yylth,  su^jh  home  health  agen/yy  frr/m..  per- 
,  for-raing  such  certifyMtiorh  a/n.d.  frorro  estalAijihin.g  or  revixyunng  sv/jh 
plan, 

«  «  «  i»  «  4e  ♦ 
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ENROLLMENT  PERIODS 

Sec.  1837.  (a)  An  individual  may  enroll  in  the  insurance  program 
established  b}'  this  part  only  in  such  manner  and  form  as  may  be  pre- 
scribed by  regulations,  and  only  during  an  enrollment  period  pre- 
scribed in  or  under  this  section. 

[(b)  Xo  individual  may  enroll  under  this  part  more  than  twice.] 

5!«  >!S  i}s  * 

[(e)  There  shall  be  a  general  enrollment  period,  after  the  period 
described  in  subsection  (c) .  during  the  period  beginning  on  January  1 
a.nd  ending  on  March  31  of  each  year  beginning  with  1969.] 

(e)  There  shall  he  a  general  enrollment  period  which  is  any  period 
after  the  peinod  described  in  subsection  (d). 

(g)  All  of  the  provisions  of  this  section  shall  apply  to  individuals 
satisfv'ing  subsection  (f ) ,  except  that — ■ 

(1)  in  the  case  of  an  individual  who  satisfies  subsection  (f)  by 
reason  of  entitlement  to  disability  insurance  benefits  described 
in  section  226  fa)  (2)  (B) ,  his  initial  enrollment  period  shall  begin 
on  the  first  day  of  the  later  of  (A)  April  1973  or  (B)  the  third 
month  before  the  25th  consecutive  month  of  such  entitlement, 
and  shall  reoccur  with  each  continuous  period  of  eligibility  (as 
defined  in  section  1839(e))  and  upon  attainment  of  age  65; 

(2)  (A)  in  the  case  of  an  individual  who  is  entitled  to  monthly 
benefits  under  section  202  or  223  on  the  first  day  of  his  initial 
enrollment  period  or  becomes  entitled  to  monthly  benefits  under 
section  202  during  the  first  3  months  of  such  period,  his  enroll- 
ment shall  be  deemed  to  have  occurred  in  the  third  month  of  his 
initial  enrollment  period,  and 

(B)  in  the  case  of  an  individual  who  is  not  entitled  to  bene- 
fits under  secition  202  on  the  first  day  of  his  initial  enrollment  pe- 
riod and  does  not  become  so  entitled  during  the  first  3  months  of 
such  period,  his  enrollment  shall  be  deemed  to  have  occurred  in 
the  month  in  which  he  files  the  application  establishing  his  entitle- 
ment to  hospital  insurance  benefits  provided  such  filing  occurs 
during  the  last  4  months  of  his  initial  enrollment  period ;  and 

(3)  in  the  case  of  an  individual  who  would  otherwise  satisfy 
subsection  (f)  but  does  not  establish  his  entitlement  to  hospital 
insurance  benefits  until  after  the  last  day  of  his  initial  enrollment 
period  (as  defined  in  subsection  (d)  of  this  section),  his  enroll- 
ment shall  be  deemed  to  have  occurred  on  the  first  day  of  [the 
earlier  of  then  current  or  immediately  succeeding  general 
enrollment  period  fas  defined  in  subsection  (e)  of  this  section)] 
the  month  in  ichich  the  individual  fles  an  applicaiion  estahlishing 
such  entithement. 

nf 

CO^-ERAGE  PERIOD 

Sec.  1838.  (a)  The  period  during  which  an  individual  is  entitled  to 
benefits  under  the  insurance  program  established  by  this  part  (herein- 
after referred  to  as  his  ''coverage  period'-)  shall  begin  on  whichever 
of  the  following  is  the  latest : 
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(1)  July  1,  1966  or  (in  the  case  of  a  disabled  individual  who 
has  not  attained  age  65)  July  1, 1973,  or 

(2)  (A)  in  the  case  of  an  individual  who  enrolls  pursuant  to 
subsection  (d)  of  section  1837  before  the  month  in  which  he  first 
satisfies  paragraph  (1)  or  (2)  of  section  1836,  the  first  day  of 
such  month,  or 

(B)  in  the  case  of  an  individual  who  enrolls  pursuant  to  such 
subsection  (d)  in  the  month  in  which  he  first  satisfies  such  para- 
graph, the  first  day  of  the  month  following  the  month  in  which 
he  so  enrolls,  or 

(C)  in  the  case  of  an  individual  who  enrolls  pursuant  to  such 
subsection  (d)  in  the  month  following  the  month  in  which  he  first 
satisfies  such  paragraph,  the  first  day  of  the  second  month  follow- 
ing the  month  in  which  he  so  enrolls,  or 

(D)  in  the  case  of  an  individual  who  enrolls  pursuant  to  such 
subsection  (d)  more  than  one  month  following  the  month  in  which 
he  satisfies  such  paragraph,  the  first  day  of  the  third  month  fol- 
lowing the  month  in  which  he  so  enrolls,  or 

(E)  in  the  case  of  an  individual  who  enrolls  pursuant  to  sub- 
section (e)  of  section  1837,  [the  July  1]  the  frst  day  of  the  third 
month  following  the  month  in  which  he  so  enrolls ;  or 

(3)  (A)  in  the  case  of  an  individual  who  is  deemed  to  have 
enrolled  on  or  before  the  last  day  of  the  third  month  of  his  initial 
enrollment  period,  the  first  day  of  the  month  in  which  he  first 
meets  the  applicable  requirements  of  section  1836  or  July  1,  1973, 
whichever  is  later,  or 

(B)  in  the  case  of  an  individual  who  is  deemed  to  have  enrolled 
on  or  after  the  first  day  of  the  fourth  month  of  his  initial  enroll- 
ment period,  as  prescribed  under  subparagraphs  (B),  (C),  (D), 
and  (E)  of  paragraph  (2)  of  this  subsection, 
(b)  An  individual's  coverage  period  shall  continue  until  his  enroll- 
ment has  been  terminated — 

(1)  by  the  filing  of  notice  that  the  individual  no  longer  wishes 
to  participate  in  the  insurance  program  established  by  this  part, 
or 

(2)  for  nonpayment  of  premiums. 

The  termination  of  a  coverage  period  under  paragraph  (1)  shall 
{except  as  otherwise  provided  in  section  18Ji3{e)  take  effect  at  the 
close  of  the  calendar  quarter  following  the  calendar  quarter  in  which 
the  notice  is  filed.  The  termination  of  - a  coverage  period  under  para- 
graph (2)  shall  take  effect  on  a  date  determinefl  under  regulations, 
which  may  be  detennined  so  as  to  provide  a  grace  period  in  which 
overdue  premiums  m.ay  be  paid  and  coverage  continued.  The  grace 
period  determined  under  the  preceding  sentence  shall  not  exceed  90 
days;  except  that  it  may  be  extended  to  not  to  exceed  180  days  in  any 
case  where  the  Secretary  determines  that  there  was  good  cause  for 
failure  to  pay  the  overdue  premiums  within  such  90-day  period. 

Where  an  individual  who  is  deemed  to  have  enrolled  for  medical 
insurance  pursuant  to  section  1837(f)  files  a  notice  before  the  first 
day  of  the  month  in  which  his  coverage  period  begins  advising  that 
lie  does  not  wish  to  be  so  enrolled,  the  termination  of  the  coverage 


period  resulting  from  such  deemed  enrollment  shall  take  effe<it  with 
the  first  day  of  the  month  the  coverage  would  have  been  effective  and 
such  notice  shall  not  be  considered  a  disenrollment  for  the  purposes 
of  section  1837(b).  ^Vhere  an  individual  who  is  deemed  enrolled  for 
medical  insurance  benefits  pursuant  to  section  1837(f)  files  a  notice 
requesting  termination  of  his  deemed  coverage  in  or  after  the  month 
in  which  such  coverage  becomes  effeetive,  the  termination  of  such 
coverage  shall  take  effect  at  the  close  of  the  calendar  quarter  follow- 
ing the  calendar  quarter  in  which  the  notice  is  filed. 

*  *  *  9)1  «  * 

AMOUNTS  OF  PREMIUMS 

Sec.  1839.  (a)  *  *  * 

(d)  In  the  case  of  an  individual  whose  coverage  period  began  pur- 
suant to  an  enrollment  after  his  initial  enrollment  period  (determined 
pursuant  to  subsection  (c)  or  (d)  of  section  1837),  the  monthly  pre- 
mium determined  under  subsection  (b)  or  (c)  shall  be  increased  by 
10  percent  of  the  monthly  premium  so  determined  for  each  full  12 
months  (in  the  same  continuous  period  of  eligibility)  in  which  he 
could  have  been  but  was  not  enrolled ;  except  that  in  no  case  may  the 
total  amount  of  suoh  increase  exceed  SO  percent  of  such  monthly 
premium  so  deteivnined.  For  purposes  of  the  preceding  sentence,  there 
shall  be  taken  into  account  (1)  the  months  which  elapsed  between 
the  close  of  his  initial  enrollment  period  and  the  close  of  the  enroll- 
ment period  in  which  he  enrolled,  plus  (in  the  case  of  an  individual 
[who  enrolls  for  a  second  time)  (2)  the  months  which  elapsed  between 
the  date  of  the  termination  of  his  first  coverage  period  and  the  close 
of  the  enrollment  period  in  whicli  he  enrolled  for  the  second  time] 
who  reenrolJs)  {2)  the  months  ichich  elapsed  hetween  the  date  of  ter- 
mination of  a  previous  coverage  period  and  the  month  after  the  month 
in  which  he  reenrolled.  Any  increase  in  an  individual's  monthly  pre- 
mium under  the  first  sentence  of  this  subsection  with  respect  to  a  par- 
ticular continuous  period  of  eligibility  shall  not  be  applicable  with 
respect  to  any  other  continuous  period  of  eligibility  which  such  indi- 
vidual may  have. 

******* 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 

Sec.  1842.  (a)  *  *  * 

(b)  (1)  Contracts  with  carriers  under  subsection  (a)  may  be  entered 
into  without  regard  to  section  3709  of  the  Eevised  Statutes  or  any 
other  provision  of  law  requiring  competitive  bidding. 

(2)  No  such  contract  shall  be  entered  into  with  any  carrier  unless 
the  Secretary  finds  that  such  carrier  will  perform  its  obligations  under 
the  contract  efficiently  and  effectively  and  will  meet  such  requirements 
as  to  financial  responsibility,  legal  authority,  and  other  matters  as  he 
finds  pertinent. 

(3)  Each  such  contract  shall  provide  that  the  carrier — 

(A)  will  take  such  action  as  may  be  necessary  to  assure  that, 
where  payment  under  this  part  for  a  service  is  on  a  cost  basis,  the 
cost  is  reasonable  cost  (as  determined  under  section  1861  (v)) ; 
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(B)  will  take  such  action  as  may  be  necessary  to  assure  that, 
where  payment  under  this  part  for  a  service  is  on  a  charge  basis, 
such  charge  will  be  reasonable  and  not  higher  than  the  charge 
applicable,  for  a  comparable  service  and  under  comparable  cir- 
cumstances, to  the  policyholders  and  subscribers  of  the  carrier, 
and  such  payment  will  (except  as  otherwise  provided  in  para- 
graph (6)  of  this  subsection  or  in  section  1870 (f) )  be  made — 
(i)  * 

******* 

(5)  No  payment  under  this  part  for  a  service  provided  to  any  indi- 
vidual shall  (except  as  provided  in  section  1870)  be  made  to  anyone 
other  than  such  individual  or  (pursuant  to  an  assignment  described  in 
subparagraph  (B)  (ii)  of  paragraph  (3))  the  physician  or  other  per- 
son who  provided  the  service,  except  that  payment  may  be  made  (A) 
to  the  employer  of  such  physician  or  other  person  if  such  physician  or 
other  person  is  required  as  a  condition  of  his  employment  to  turn  over 
his  fee  for  such  service  to  his  employer,  or  (B)  (where  the  service  was 
provided  in  a  hospital,  clinic,  or  other  facility)  to  the  facility  in  which 
the  service  was  provided  if  there  is  a  contractual  arrangement  between 
such  physician  or  other  person  and  such  facility  under  which  such 
facility  submits  the  bill  for  such  service.  No  payment  which  under 
the  preceding  sentence  may  be  made  directly  to  the  physician  or  other 
person  providing  the  service  involved  (pursuant  to  an  assignment 
described  in  subparagraph  (B)  (ii)  of  paragraph  (8) )  shall  be  made 

■'  to  anyone  else  under  a  reassignment  or  power  of  attorney  (except  to 

an  employer  or  facility  as  described  in  clause  (A)  or  (B)  of  such 
sentence)  ;  but  nothing  in  this  subsection  shall  be  construed  (i)  to 
prevent  the  making  of  such  a  payment  in  accordance  with  an  assign- 
ment  from  the  individual  to  whom  the  service  was  provided  or  a 

:^  reassignment  from  the  physician  or  other  person  providing  such  serv- 

ice if  such  assignment  or  reassignment  is  made  to  a  governmental 

^  agency  or  entity  or  is  established  by  or  pursuant  to  the  order  of  a 

court  of  competent  jurisdiction  or  (ii)  to  preclude  an  agent  of  the 
physician  or  other  person  providing  the  service  from  receiving  any 
such  payment  if  (but  only  if)  such  agent  does  so  pursuant  to  an 
agency  agreement  under  which  the  compensation  to  be  paid  to  the 
agent  for  his  services  for  or  in  connection  with  the  billing  or  collec- 
tion of  payments  due  such  physician  or  other  person  under  this  title 
is  unrelated  (directly  or  indirectly)  to  the  amount  of  such  payments 
or  the  billings  therefor,  and  is  not  dependent  upon  the  actual  collection 
of  any  such  payment. 

(6)  No  such  contract  shall  provide  for  payment  for  a  second  or  third 
opinion  described  in  section  18SS(a.)  {!)  {G)  on  a.  basis  other  than 
that  described  in  clause  (ii)  of  paragraph  (S)(B). 

(K)  If  a  physician'' s  bill  or  request  for  payment  for  a  physician'' s 
services  includes  a  charge  to  a  patient  for  a  laboratory  test  for  which 
payment  m<iy  be  made  under  this  part,  the  amount  payable  with  re- 
spect to  the  test  shall  be  determined  as  follows  : 

******* 

(i)  //  the  bill  or  request  for  pa.yment  indicates  thai  the  physi- 
cian yyho  submitted  the  bill  or  for  lohose  services  the  request  for 
payment  was  made  personally  performed,  or  supervised  the  per- 
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formance  of  the  test  or  that  another  physician  with  whom  the 
physician  shares  his  practice  personally  performed  or  supervised 
the  test^  the  pay  merit  shall  he  the  reasonable  charge  for  the  test 
{less  the  applicable  deductible  and  coinsurance  amcmnts), 

{2)  If  the  bill  or  request  for  payment  indicates  that  the  test 
was  performed  by  a  laboratory^  identifies  the  laboratory^  and 
indicates  the  amount  the  laboratory  charged  the  physician  who 
submitted  the  bill  or  for  whose  services  the  request  for  payment 
was  made^  payment  for  the  test  shall  be  the  lower  of — " 

{A)  the  lab  or  at  01-^'' s  reasonable  charge  to  individuals  en- 
rolled under  this  part  for  the  test^  or 

(B)  the  amount  the  laboratory  charged  the  physician  for 
the  test^ 

plus  a  nominal  fee  {where  the  physician  bills  for  such  a  service) 
to  cover  the  physician^  costs  in  collecting  and  handling  the  sam- 
ple on  which  the  test  loas  performed  {less  the  applicable  deducti- 
ble and  coinsurance  amounts), 

{3)  If  the  bill  or  request  for  payment  {A)  does  not  indicate 
who  performed  the  test,  or  {B)  indicates  that  the  test  ivas  per- 
formed by  a  laboratory  but  does  not  identify  the  laboratory  or 
include  the  amount  charged  by  the  laboratory^  payment  shall  be 
the  lowest  charged  at  ivhich  the  carrier  estimates  the  test  could 
have  been  secured  by  a  physician  from  a  laboratory  serving  the 
locality  {less  the  applicable  deductible  and  coinsurance  amounts). 

STATE  AGREEMENTS  FOE  COVERAGE  OF  ELIGIBLE  INDIVIDUALS  WHO  ARE 
RECEIVING  MONEY  PAYMENTS  UNDER  PUBLIC  ASSISTANCE  PROGRAMS 
(OR  ARE  ELIGIBLE  FOR  MEDICAL  ASSISTANCE) 

Sec  1843.  (a)  *  *  * 

SfC  ^  SfC  ^  jfC  SfS  3^ 

(e)  Any  individual  whose  coverage  period  attributable  to  the  State 
agreement  is  terminated  pursuant  to  subsection  (d)  (3)  shall  be 
deemed  for  purposes  of  this  part  (including  the  continuation  of  his 
coverage  period  under  this  part)  to  have  enrolled  under  section  1837 
in  the  initial  general  enrollment  period  provided  by  section  1837(c). 
The  coverage  period  under  this  part  of  any  such  individual  who  {in 
the  last  month  of  his  coverage  period  attributable  to  the  State  agree- 
ment or  in  any  of  the  following  six  months)  files  notice  that  he  no 
longer  wishes  to  participate  in  the  insurance  program  established  by 
this  part^  shall  terminate  at  the  close  of  the  month  in  which  the  notice 
is  fled. 

(g)  (1)  The  Secretary  shall,  at  the  request  of  a  State  made  before 
January  1,  1970,  enter  into  a  modification  of  an  agreement  entered 
into  with  such  State  pursuant  to  subsection  (a)  under  which  the  sec- 
ond sentence  of  subsection  (b)  shall  not  apply  with  respect  to  such 
agreement. 

(2)  In  the  case  of  any  individual  who  would  (but  for  this  subsec- 
tion) be  excluded  from  the  applicable  coverage  group  described  in 
subsection  (b)  by  the  second  sentence  of  such  subsection — 
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(A)  subsections  (c)  and  (d)  (2)  shall  be  applied  as  if  such 
subsections  referred  to  the  modification  under  this  subsection  (in 
lieu  of  the  agreement  under  subsection  (a) ) ,  and 

(B)  subsection  (d)  (3)  (B)  shall  not  apply  so  long  as  there  is 
in  effect  a  modification  entered  into  by  the  State  under  this  sub- 
section [,  andj. 

[(C)  notwithstanding  subsection  (e) ,  in  the  case  of  any  termi- 
nation described  in  such  subsection,  such  individual  may  termi- 
nate his  enrollment  under  this  part  by  the  filing  of  a  notice,  before 
the  close  of  the  third  month  which  begins  after  the  date  of  such 
termination,  that  he  no  longer  wishes  to  participate  in  the  insur- 
ance program  established  by  this  part  (and  in  such  a  case,  the 
termination  of  his  coverage  period  under  this  part  shall  take 
effect  as  of  the  close  of  such  third  month. )  ] 

*  *  *  *  *  -ia  ili 

Part  C — ^Miscellaneous  Provisions 

DEFINITION   of   SERVICE,  INSTITU'ITONS,  ETC. 

Sec.  1861.  For  purposes  of  this  title — 

Spell  of  Illness 

(a)  *  *  * 

Inpatient  Hospital  Services 

(b)  The  term  "inpatient  hospital  services"  means  the  fotlowing 

items  and  services  furnished  to  an  inpatient  of  a  hospital  and  (except 

as  provided  in  paragraph  (3) )  by  the  hospital — 
^j^^  *  *  * 

«  4c  4c  *  *  4c  ♦ 

£(7)  a  physician  where  the  hospital  has  a  teaching  program 
approved  as  specified  in  paragraph  (6),  unless  (A)  such  inpatient 
is  a  private  patient  (as  defined  in  regulations),  or  (B)  the  hos- 
pital establishes  that  during  the  two-year  period  ending  Decem- 
ber 31,  1967,  and  each  year  thereafter  all  inpatients  have  been 
regularly  billed  by  the  hospital  for  services  rendered  by  physi- 
cians and  reasonable  efforts  have  been  made  to  collect  in  full 
from  all  patients  and  payment  of  reasonable  charges  (including 
applicable  deductibles  and  coinsurance)  has  been  regularly  col- 
lected in  full  or  in  substantial  part  from  at  least  50  percent  of  all 
inpatients.] 

(7)  a  physician  where  the  hospital  has  a  teaxihing  program 
approved  as  specified  in  paragraph  {6) '-if  {A)  the  hospital  elects 
to  receive  any  payment  due  under  this  title  for  reasonable  costs  of 
such  services^  and  (B)  all  physicians  in  such  hospital  agree  not  to 
hill  charges  for  professional  services  rendered  in  such  hospital  to 
individuids  covered  under  the  insurance  program  established  by 
this  title. 
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Hospital 

(©)  The  term  "hospital"  (except  for  purposes  of  sections  1814(d), 
1814(f)  and  1835(b),  subsection  (a)(2)  of  this  section,  paragraph 
(7)  of  this  subsection,  and  [subsections  (i)  and  (n)]  subsection  (i) 
of  this  section)  means  an  institution  which — 

(1)  is  primarily  engaged  in  providing,  by  or  under  the  super- 
vision of  physicians,  to  inpatients  (A)  diagnostic  services  and 
therapeutic  services  for  medical  diagnosis,  treatment,  and  care  of 
injured,  disabled,  or  sick  persons,  or  (B)  rehabilitation  services 
for  the  rehabilitation  of  injured,  disabled,  or  sick  persons ; 

(2)  maintains  clinical  records  on  all  patients ; 

(3)  has  bylaws  in  effect  with  respect  to  its  staff  or  physicians; 

(4)  has  a  requirement  that  every  patient  must  be  under  the 
care  of  a  physician ; 

(5)  provides  24-liour  nursing  service  rendered  or  supervised  by 
a  registered  professional  nurse,  and  has  a  licensed  practical  nurse 
or  registered  professional  nurse  on  duty  at  all  times  except  that 
until  January  1,  1979,  the  Secretary  is  authorized  to  waive  the 
requirement  of  this  paragraph  for  any  one-year  period  with  re- 
spect to  any  institution,  insofar  as  such  requirement  relates  to  the 
provision  of  twenty-four-hour  nursing  service  rendered  or  super- 
vised by  a  registered  professional  nurse  (except  that  in  any  event 
a  registered  professional  nurse  must  be  present  on  the  premises 
to  render  or  supervise  the  nursing  service  provided,  during  at 
least  the  regular  daytime  shift),  where  immediately  preceding 
such  one-year  period  he  finds  that — 

(A)  such  institution  is  located  in  a  rural  area  and  the 
supply  of  hospital  services  in  such  area  is  not  sufficient  to 
meet  the  needs  of  individuals  residing  therein, 

(B)  the  failure  of  such  institution  to  qualify  as  a  hospital 
would  seriously  reduce  the  availability  of  such  services  to 
such  individual,  and 

(C)  such  institution  has  made  and  continues  to  make  a 
good  faith  effort  to  comply  with  this  paragraph,  but  such 
compliance  is  impeded  by  the  lack  of  qualified  nursing  per- 
sonnel in  such  area ; 

(6)  has  in  effect  a  hospital  utilization  review  plan  which  meets 
the  requirements  of  subsection  (k) ; 

(7)  in  the  case  of  an  institution  in  any  State  in  which  State  or 
applicable  local  law  provides  for  the  licensing  of  hospitals,  (A) 
is  licensed  pursuant  to  such  law  or  (B)  is  approved,  by  the  agency 
of  such  State  or  locality  responsible  for  licensing  hospitals,  as 
meeting  the  standards  established  for  such  licensing; 

(8)  has  in  effect  an  overall  plan  and  budget  that  meets  the  re- 
quirements of  subsection  (z)  ;  and 

(9)  meets  such  other  requirements  as  the  Secretary  finds  neces- 
sary in  the  interest  of  the  health  and  safety  of  the  individuals  who 
are  furnished  services  in  the  institution. 

For  purposes  of  subsection  (a)(2),  such  term  includes  any  institu- 
tion which  meets  the  requirements  of  paragraph  (1)  of  this  subsection. 
For  purposes  of  sections  1814(d)  and  1835(b)  (including  determina- 


tion  of  whether  an  individual  received  inpatient  hospital  services  or 
diagnostic  services  for  purposes  of  such  sections),  section  1814(f)  (2), 
and  [subsections  (i)  and  (n)J  subsection  (i)  of  this  section,  such 
term  includes  any  institution  which  (i)  meets  the  requirements  of 
paragraphs  (5)  and  (7)  of  this  subsection,  (ii)  is  not  primarily  en- 
gaged in  providing  the  services  described  in  section  1861  (j)  (1)  (A) 
and  (iii)  is  primarily  engaged  in  providing,  by  or  under  the  super- 
vision of  individuals  referred  to  in  paragraph  (1)  of  section  1861  (r) 
to  inpatients  diagnostic  services  and  therapeutic  services  for  medical 
diagnosis,  treatment,  and  care  of  injured,  disabled,  or  sick  persons,  or 
rehabilitation  services  for  the  rehabilitation  of  injured,  disabled,  or 
sick  persons.  For  purposes  of  section  1814(f)  (1),  such  term  includes 
an  institution  which  (i)  is  a  hospital  for  purposes  of  sections  1814(d), 
1814(f)  (2),  and  1835(b)  and  (ii)  is  accredited  by  the  Joint  Commis- 
sion on  Accreditation  of  Hospitals,  or  is  accredited  by  or  approved  by 
a  program  of  the  country  in  which  such  institution  is  located  if  the 
Secretary  finds  the  accreditation  or  comparable  approval  standards 
of  such  program  to  be  essentially  equivalent  to  those  of  the  Joint 
Commission  on  Accreditation  of  Hospitals.  Notwithstanding  the  pre- 
ceding provisions  of  this  subsection,  such  term  shall  not,  except  for 
purposes  of  subsection  (a)  (2),  include  any  institution  which  is  pri- 
marily for  the  care  and  treatment  of  mental  diseases  or  tuberculosis 
unless  it  is  a  tuberculosis  hospital  (as  defined  in  subsection  (g) )  or 
unless  it  is  a  psychiatric  hospital  (as  defined  in  subsection  (f)).  The 
term  "hospital"  also  includes  a  Christian  Science  sanatorium  operated, 
or  listed  and  certified,  by  the  First  Church  of  Christ,  Scientist,  Boston, 
Massachusetts,  but  only  with  respect  to  items  and  services  ordinarily 
furnished  by  such  institution  to  inpatients,  and  payment  may  be  made 
with  respect  to  services  provided  by  or  in  such  an  institution  only  to 
such  extent  and  under  such  conditions,  limitations,  and  requirements 
(in  addition  to  or  in  lieu  of  the  conditions,  limitations,  and  require- 
ments otherwise  applicable)  as  may  be  provided  in  regulations.  For 
provisions  deeming  certain  requirements  of  this  subsection  to  be  met 
in  the  case  of  accredited  institutions,  see  section  1865.  The  term  ''hos- 
pitaP^  also  includes  a  facility  of  fifty  heds  or  less  loJiich  is  located  in 
an  area  detei^nined,  hy  the  Secretary  to  meet  the  definition  relating  to 
a  rural  area,  descrihed  in  subparagraph  {A)  of  paragraph  {6)  of  this 
subsection  and  which  meets  the  other  requirements  of  this  subsection^ 
except  that — 

{A )  with  respect  to  the  requirements  for  nursing  services  appli- 
cable after  December  31^  1978^  such  requirements  shall  provide  for 
temporary  waiver  of  the  requirements^  for  such  period  a^  the  Sec- 
retary deems  appropriate^  where  (i)  the  facility''s  failure  to  fully 
comply  with  the  requirements  is  attributable  to  a  temporary 
shortage  of  qualified  nursing  personnel  in  the  area  in  v)hich  the 
facility  is  located^  {ii)  a  registered  professional  nurse  is  present 
on  the  premises  to  render  or  supervise  the  nursing  service  pro- 
vided during  at  lea^t  the  regular  daytime  shifty  and  {iii)  the 
Secretary  determines  that  the  employment  of  such  nursing  per- 
sonnel as  are  available  to  the  facility  during  such  temporary 
period  will  not  adversely  affect  the  health  and  safety  of  patients; 

{B )  with  respect  to  the  health  and  safety  requirements  promul- 
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gated  under  paragraph  (5),  such  reguirements  shall  he  applied 
hy  the  Secretary  to  a  facility  herein  defined  in  such  maMue.r  as  to 
assure  that  personnel  reguirements  take  into  account  the  avail- 
ability of  technical  personnel  and  the  educational  opportunities 
for  technical  personnel  in  the  area  in  ivhich  such  facility  is  located^ 
and  the  scope  of  services  rendered  hy  such  facility ;  and  the  Sec- 
retary, hy  regulations,  shall  provide  for  the  continued  participa- 
tion of  such  a  facility  lohere  such  personnel  requirements  are  not 
fully  met^  for  such  period  as  the  Secretary  determines  that  (i) 
the  facility  is  making  good  faith  efforts  to  fully  comply  icith  the 
personnel  requirements^  and  (ii)  the  employment  hy  the  facility 
of  such  personnel  as  are  availahle  to  the  facility  will  not  adversely 
affect  the  health  and  safety  of  patients;  and 

(C)  \oith  respect  to  the  fire  and  safety  requirements  promul- 
gated under  paragraph  (9) ,  the  Secretary  may  (i)  loaive,  for  such 
period  as  he  deems  appropriate,  specific  provisions  of  su/)h  re- 
quirements lohich  if  rigidly  applied  would  result  in  unreasonahle 
hardship  for  such  a  facility  and  which^  if  not  applied^  loould  not 
jeopardize  the  health  and  safety  of  patients^  and  {ii)  may  accept 
a  facility's  compliance  with  all  applicable  State  codes  relating 
to  fire  and  safety  in  lieu  of  compliance  with  the  fire  and  safety  re- 
quirements promulgated  under  paragraph  (.9),  if  he  determines 
that  such  State  has  in  effect  fire  and  safety  codes^  imposed  hy  State 
law,  which  adequately  protect  patients. 
******* 

Post- Hospital  Extended  Care  Services 

(i)  The  term  "post -hospital  extended  care  services"'  means  extended 
care  services  furnished  an  individual  after  transfer  from  a  hospital  in 
which  he  was  an  inpatient  for  not  less  than  3  consecutive  days  before 
his  discharge  from  the  hospital  in  connection  with  such  transfer.  For 
purposes  of  the  preceding  sentence,  items  and  services  shall  be  deemed 
to  have  been  furnished  to  an  individual  after  transfer  from  a  hos- 
pital, and  he  shall  be  deemed  to  have  been  an  inpatient  in  the  hospital 
immediately  before  transfer  therefrom,  if  he  is  admitted  to  the  slalled 
nursing  facility — 

(A)  within  [14]  30  days  after  discharge  from  such  hospital 
£,  or  (B)  within  28  days  after  such  discharge,  in  the,  case  of  an 
individual  who  was  unable  to  be  admitted  to  a  skilled  nursing 
facility  within  such  14  days  because  of  a  shortage  of  appropriate 
bed  space  in  the  geographic  area  in  which  he  resides,  or  (C)],  or 
{B)  within  such  time  as  it  would  be  medically  appropriate  to 
begin  an  active  course  of  treatment,  in  the  case  of  an  individual 
whose  condition  is  such  that  skilled  nursing  facility  care  would 
not  be  medically  appropriate  within  [14]  30  days  after  discharge 
from  a  hospital ; 

an  individual  shall  be  deemed  not  to  have  been  discharged  from  a 
skilled  nursing  facility  if,  within  [14]  30  days  after  discharge  there- 
from, he  is  admitted  to  such  facility  or  any  other  skilled  nursing 
facility. 
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Skilled  Nursing  Facility 

(j)  The  term  "skilled  nursing  facility"  means  (except  for  purposes 
of  subsection  (a)  (2) )  an  institution  (or  a  distinct  part  of  an  institu- 
tion) which  has  in  effect  a  transfer  agreement  (meeting  the  require- 
ments of  subsection  (1))  with  one  or  more  hospitals  having  agree- 
ments in  effect  under  section  1866  and  which — 
^-^^  *  *  * 

:{(  He  *  He  4i  a|c 

(13)  meets  such  provisions  of  [the  Life  Safety  Code  of  the 
National  Fire  Protection  Association  (23d  edition,  1973)  as  are 
applicable  to  nursing  homes ;  except  that  the  Secretary  may  waive, 
for  such  periods  as  he  deems  appropriate,  specific  provisions  of 
such  Code  which  if  rigidly  applied  would  result  in  unreasonable 
hardship  upon  a  nursing  home,  but  only  if  such  waiver  will  not 
adversely  affect  the  health  and  safety  of  the  patients]  such  edition 
(as  specified  hy  the  Secretary  in  regulations)  of  the  Life  Safety 
Code  of  the  National  Fire  Protection  Association  as  are  appli- 
cable to  nursing  homes ;  except  that  the  provisions  of  such  Code 
shall  not  apply  in  any  State  if  the  Secretary  finds  that  in  such 
State  there  is  in  effect  a  fire  and  safety  code,  imposed  by  State 
law,  which  adequately  protects  patients  in  nursing  facilities; 
*  *  *  *  ♦  ♦  « 

Utilization  Review 

(k)  A  utilization  revie v/  plan  of  a  hospital  or  skilled  nursing  facility 
shall  be  considered  sufficient  if  it  is  applicable  to  services  furnished  by 
the  institution  to  individuals  entitled  to  insurance  benefits  under  this 
title  and  if  it  provides — 

( 1 )  for  the  review,  on  a  sample  or  other  basis,  of  admissions  to 
the  institution,  the  duration  of  stays  therein,  and  the  professional 
services  (includino*  drugs  and  biologicals)  furnished,  (A)  with 
respect  to  the  medical  necessity  of  the  services,  and  (B)  for  the 
purpose  of  promoting  the  most  efficient  use  of  available  health 
facilities  and  services ; 

(2)  for  such  review  to  be  made  either  (A)  a  staff  committer 
of  the  institution  composed  of  two  or  more  physicians  (of  which 
at  least  two  must  he  physicians  described  in  subsection  (r)  (1)  of 
this  section) ,  with  or  without  participation  of  other  professional 
personnel,  or  (B)  a  group  outside  the  institution  which  is  similarly 
composed  and  (i)  which  is  established  by  the  local  medical  society 
and  some  or  all  of  the  hospitals  and  skilled  nursing  facilities  in  the 
locality,  or  (ii)  if  (and  for  as  long  as)  there  has  not  been  estab- 
lished such  a  group  which  serves  such  institution,  which  is  estab- 
lished in  such  other  manner  as  may  be  approved  by  the  Secretary ; 

Agreements  for  Transfer  Between  Skilled  Nursing  Facilities  and 

Hospitals 

(1)  A  hospital  and  a  skilled  nursing  facility  or  community  mental 
health  center  shall  be  considered  to  have  a  transfer  agreement  in  effect 


ma 

if,  by  reason  of  a  written  agreement  between  them  or  (in  case  the  two 
institutions  are  under  common  control)  by  reason  of  a  written  under- 
taking by  the  person  or  body  which  controls  them,  there  is  reasonable 
assurance  that — 

(1)  transfer  of  patients  will  be  effected  betwen  the  hospital  and 
the  skilled  nursing  facility  or  community  mental  health  center 
whenever  such  transfer  is  medically  appropriate  as  determined 
by  the  attending  physician ;  and 

(2)  there  will  be  interchange  of  medical  and  other  information 
necessary  or  useful  in  the  care  and  treatment  of  individuals  trans- 
ferred between  the  institutions,  or  in  determining  whether  such 
individuals  can  be  adequately  cared  for  otherwise  than  in  either 
of  such  institutions. 

Any  skilled  nursing  facility  or  community  mental  health  center  which 
does  not  have  such  an  agreement  in  effect,  but  which  is  found  by  a  State 
agency  (of  the  State  in  which  such  facility  is  situated)  with  which  an 
agfreement  under  section  1864  is  in  effect  (or,  in  the  case  of  a  State  in 
which  no  such  agency  has  an  agreement  under  section  1864,  by  the 
Secretary)  to  have  attempted  in  good  faith  to  enter  into  such  an 
agreement  with  a  hospital  sufficiently  close  to  the  facility  to  make 
feasible  the  transfer  between  them  of  the  patients  and  the  information 
referred  to  in  paragraph  (2),  shall  be  considered  to  have  such  an 
agreement  in  effect  if  and  for  so  long  as  such  agency  (or  the  Secretary, 
as  the  case  may  be)  finds  that  to  do  so  is  in  the  public  interest  and 
essential  to  assuring  extended  care  services  for  persons  in  the  com- 
munity who  are  eligible  for  payments  with  respect  to  such  services 
under  this  title. 

Home  Health  Services 

(m)  The  term  "home  health  services''  means  the  following  items 
and  services  furnished  to  an  individual,  who  is  under  the  care  of  a 
physician,  by  a  home  health  agency  or  by  others  under  arrangements 
with  them  made  by  such  agency,  under  a  plan  (for  furnishing  such 
items  and  services  to  such  individual)  established  and  periodically 
reviewed  by  a  physician,  which  items  and  services  are,  except  as  pro- 
vided in  paragraph  (7),  provided  on  a  visiting  basis  in  a  place  of 
residence  used  as  such  individual's  home — 

(1)  part-time  or  intermittent  nursing  care  provided  by  or  under 
the  supervision  of  a  registered  professional  nurse ; 

(2)  physical,  cccupational,  or  speech  therapy; 

(3)  medical  social  services  under  the  direction  of  a  physican; 

(4)  to  the  extent  permitted  in  regulations,  part-time  or  intermit- 
tent services  of  a  home  health  aide  who  has  successfully  completed 
a  training  program  appro'ved  hy  the  Secretary ; 

«  4«  if:  «  «  *  * 

[Post-Hospital  Home  Health  Ser^dces 

[(n)  The  term  "post-hospital  home  health  services"  means  home 
health  services  furnished  an  individual  within  one  year  after  his  most 
recent  discharge  from  a  hospital  of  which  he  was  an  inpatient  for  not 
less  than  3  consecutive  days  or  (if  later)  within  one  year  after  his  most 
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recent  discharge  from  a  skilled  nursing  facility  of  which  he  was  an 
inpatient  entitled  to  payment  under  part  A  for  post-hospital  extended 
care  services,  but  only  if  the  plan  covering  the  homes  health  services  (as 
described  in  subsection  (m))  is  established  within  14  days  after  his 
discharge  from  such  hospital  or  skilled  nursing  facility.] 

Home  Health  Agency 

(o)  The  term  "home  health  agency"  means  a  public  agency  or  pri- 
vate organization,  or  a  subdivision  of  such  an  agency  or  organization, 
which — 

(1)  is  primarily  engaged  in  providing  skilled  nursing  services 
and  other  therapeutic  services; 

(2)  has  policies,  established  by  a  group  of  ])rofessional  person- 
nel (associated  with  the  agency  or  organization),  including  one 
or  more  physicians  and  one  or  more  registered  professional  nurses, 
to  govern  the  services  (referred  to  in  paragraph  (1))  which  it 
provides,  and  provides  for  supervision  of  such  services  by  a  phy- 
sician or  registered  professional  nurse; 

(3)  maintains  clinical  records  on  all  patients; 

(4)  in  the  case  of  an  agency  or  organization  in  any  State  in 
which  State  or  applicable  local  law  provides  for  the  licensing  of 
agencies  or  organizations  of  this  nature.  (A)  is  licensed  pursuant 
to  such  law,  or  (B)  is  approved,  by  the  agency  of  such  State  or 
locality  responsible  for  licensing  agencies  or  organizations  of  this 
nature,  as  meeting  the  standards  established  for  such  licensing; 

(5)  has  in  effect  an  overall  plan  and  budget  that  meets  the 
requirements  of  subsection  (z)  ;  [and] 

(6)  meets  such  otlier  conditions  of  participation  as  the  Secre- 
tary may  find  necessary  in  the  interest  of  the  health  and  safety 
of  individuals  who  are  furnished  services  by  such  agency  or  or- 
ganization ;  and 

(7)  meets  such  additional  requirements  {including  conditions 
relating  to  honding  or  establishing  of  escrow  accounts  as  the  Sec- 
retary finds  necessary  for  the  financial  security  of  the  program) 
as  the  Secretary  finds  necessary  for  the  effective  and  efficient  op- 
eration of  the  program: 

[except  that  such  term  shall  not  include  a  private  organization  which 
is  not  a  nonprofit  organization  exempt  from  Federal  incoine  taxation 
under  section  501  of  the  Internal  Eevenue  Code  of  1954  (or  a  subdivi- 
sion of  such  organization)  imless  it  is  licensed  pursuant  to  State  law 
and  it  meets  such  additional  standards  and  requirements  as  may  be 
prescribed  in  regulations;  and]  except  that  for  purposes  of  part  A 
such  term  shall  not  include  any  agency  or  organization  which  is  pri- 
marily for  the  care  and  treatment  of  mental  diseases. 

#  H:  ^  4(  9i: 

Physicians'  Services 

(q)  The  term  "physicians'  services"  means  professional  services 
performed  by  physicians,  including  surgery,  consultation  {including 
consultation  as  to  the  necessity  and  appropriateness  of  elective  surgical 
procedures)  ^  and  home,  office,  and  institutional  calls  (but  not  includ- 
ing services  described  in  subsection  (b)  (6) ). 
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Physician 

(r)  The  term  "physician,''  when  used  in  connection  with  the  per- 
formance of  any  function  or  action,  means  (1)  a  doctor  of  medicine 
or  osteopathy  legally  authorized  to  practice  medicine  and  surgery  by 
the  State  in  which  he  performs  such  function  or  action  (including  a 
physician  within  the  meaning  of  section  1101  (a)  (7) ) ,  (2)  a  doctor  of 
[dentistry  or  of  dental  or  oral  surgery]  dental  surgery  or  of  dental 
medicine  who  is  legally  authorized  to  practice  dentistry  by  the  State 
in  which  he  performs  such  function  [but  only  with  respect  to  (A) 
surgery  related  to  the  jaw  or  any  structure  contiguous  to  the  jaw  or 

(B)  the  reduction  of  any  fracture  of  the  jaw  or  any  facial  bone,  or 

(C)  the  certification  required  by  section  1814(a)  (2)  (E)  of  this  ActJ 
and  who  is  acting  icithin  the  scope  of  his  license  when  he  per  forms 
such  functions^  [(8)  except  for  the  purposes  of  section  1814(a) ,  section 
1835,  and  subsections  (j),  (k),  (m),  and  (o)  of  this  section  a  doctor 
of  podiatry  or  surgical  chiropody,  but  (unless  clause  (1)  of  this  sub- 
section also  applies  to  him)  only  with  respect  to  functions  which  he 
is  legally  authorized  to  perform  as  such  by  the  State  in  which  he 
performs  them  J  (3)  a  doctor  of  podiatric  medAcine  for  the  purposes 
of  sutsection  {s)  of  this  section  hut  only  with  respect  to  functions 
which  he  is  legally  authorized  to  perform  as  such  hy  the  State  in 
which  he  performs  them;  and  for  the  purposes  of  subsections  (k)  and 
(m)  of  this  section  and  sections  181If.{a)  and  1835  hut  only  if  his  per- 
formance of  funetions  under  suhsections  {h)  and  (m)  and  sections 
181Ji.{a)  and  1835  is  consistent  with  the  policy  of  the  institution  or 
agency  with  respect  to  which  he  performs  them  and  unth  the  functions 
which  he  is  legally  authorized  to  perform^  [or]  (4)  a  doctor  of  op- 
tometry, who  is  legally  authorized  to  practice  optometry  by  the  State 
in  w^hich  he  performs  such  function,  but  only  with  respect  to  [estab- 
lishing the  necessity  for  prosthetic  lenses]  services  related  to  the  treat- 
ment of  aphakia^  [or]  (5)  a  chiropractor  who  is  licensed  as  such  by 
the  State  (or  in  a  State  which  does  not  license  chiropractors  as  such, 
is  legally  authorized  to  perform  the  services  of  a  chiropractor  in  the 
jurisdiction  in  which  he  performs  such  services),  and  who  meets  uni- 
form minimum  standards  promulgated  by  the  Secretary,  but  only  for 
the  purpose  of  sections  1861  (s)  (1)  and  1861  (s)  (2)  (A)'^and  only  with 
respect  to  treatment  by  means  of  manual  manipulation  of  the  spine  (to 
correct  a  subluxation  demonstrated  by  X-ray  or  other  chiropractic 
clinical  findings  to  exist)  which  he  is  legally  authorized  to  perform 
by  the  State  or  jurisdiction  in  which  such  treatment  is  provided,  or 
(6)  a  clinical  psychologist  v)ho  is  licensed  as  such  hy  the  State  {or  in 
a  State  lohich  does  not  license  clinical  psychologists  as  suoh,  is  legally 
authorized  to  perform  the  services  of  a  clinical  psychologist  in  the 
jurisdiction  in  ichich  he  performs  such  services)  and  who  meets  uni- 
form minimum  requirements  prescribed  hy  the  Secretary^  hut  only  for 
the  purpose  of  section  1861  {s){l)  and  section  1835{a)  (2)  (B)  (ii) 
and  only  tvith  respect  to  the  treatment  of  an  individual  who  is  not 
an  inpatient  of  a  hospital  (as  defined  in  subsection  (e)  or  (/)  of  this 
section)^  tons  referred  to  the  psychologist  hy  a  physician  described 
in  clause  (1)  and  is  receiving  such  services  in  connection  loith  the  treat- 
ment of  msntal  psychoneurotic,  or  personality  disorders  and.  only  ivith 
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respect  to  services  which  such  clinical  psychologist  is  legally  author- 
ized to  perfoTm  hy  the  State  or  jurisdiction  in  vjhich  such  services 
are  furnished.  For  the  jnirposes  of  section  1862(a)  (4)  and  subject  to 
the  limitations  and  conditions  provided  in  the  previous  sentence,  such 
term  inckides  a  doctor  of  one  of  the  arts,  specified  in  such  previous 
sentence,  legally  authorized  to  practice  such  art  in  the  country  in 
which  the  inpatient  hospital  services  (referred  to  in  such  section  1862 
(a)  (4) )  are  furnished. 

Medical  and  Other  Health  Services 

(s)  The  term  "medical  and  other  health  services*'  means  any  of  the 
following  items  or  services : 

( 1 )  physicians'  services ; 

(2)  (A)  services  and  supplies  (including  drugs  and  biologicals 
which  cannot,  as  determined  in  accordance  with  regulations,  be 
self -administered)  furnished  as  an  incident  to  a  physician's  pro- 
fessional service,  of  kinds  which  are  commonly  furnished  in  physi- 
cians' offices  and  are  commonly  either  rendered  without  charge  or 
included  in  the  physicians'  bills ; 

(B)  hospital  services  (including  drugs  and  biologicals  which 
cannot,  as  determined  in  accordance  with  regulations,  be  self- 
administered)  incident  to  physicians'  services  rendered  to  out- 
patients; 

(C)  diagnostic  services  which  are — 

(i)  furnished  to  an  individual  as  an  outpatient  by  a  hospi- 
tal or  by  others  under  arrangements  with  them  made  by  a 
hospital,  and 

(ii)  ordinarily  furnished  by  such  hospital  (or  by  others 
under  such  arrangements)  to  its  outpatients  for  the  purpose 
of  diagnostic  study ; 

(D)  outpatient  physical  therapy  services ; 
'        ( E )  rural  health  clinic  services ;  [and] 

(F)  home  dialysis  supplies  and  equipment,  self -care  home  di- 
alysis support  services,  and  institutional  dialysis  services  and 
supplies; 

{G)  antigens  {subject  to  quantity  limitations  prescribed  in 
regulations  by  the  Secretary)  prepared  by  a  physician.^  as  de- 
fined in  section  1861  {r)  (7),  for  a  particular  patient^  including 
antigeyis  so  prepared  loihich  are  forioarded  to  another  qualified 
person  {including  a  rural  health  clinic)  for  administration  to  such 
patient.,  from-  time  to  time^  by  or  under  the  supervision  of  another 
such  physiciam;  and 

(H)  services  furnished  pursuant  to  a  contract  under  section 
1876  to  a  member  of  a  health  maintenance  organization  by  a  phy- 
sician assistant  or  by  a  nurse  practitioner  amd  such  services  amd 
supplies  furnished  as  an  incident  to  his  service  to  such  a  member 
as  would  otherioise  be  covered  under  this  part  if  furnished  by  a 
physician  or  as  an  incident  to  a  physician^s  semnce ; 

(3)  (A)  diagnostic  X-ray  tests  (including  tests  under  the 
supervision  of  a  physician,  furnished  in  a  place  of  residence  used 
as  the  patient's  home,  if  the  performance  of  such  tests  meets  such 
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conditions  relating  to  health  and  safety  as  the  Secretary  may  find 
necessary) ,  diagnostic  laboratory  tests,  and  other  diagnostic  tests; 

(B)  diagnostic  X-ray  tests  which  are  furnished  hy  a  physi- 
cian described  in  subsection  (r)  (5)  and  which  are  reasonable  and 
necessary  in  the  diagnosis  of  a  subluxation  of  the  spine; 

0  *  a  4>  «  «  * 

(8)  prosthetic  devices  (other  than  dental)  which  replace  all  or 
part,  of  an  internal  body  organ  (including  colostomy  bags  and 
supplies  directly  related  to  colostomy  care)  including  replace- 
ment of  such  devices ;  [and] 

(9)  leg,  arm,  back,  and  neck  braces,  and  artificial  legs,  arms, 
and  eyes,  including  replacements  if  required  because  of  a  change 
in  the  patient's  physical  condition[.]  y  and 

{10)  pneumococcal  vaccine  and  its  administration. 
No  diagnostic  tests  performed  in  any  laboratory  which  is  independent 
of  a  physician's  office,  a  rural  health  clinic,  or  a  hospital  (which,  for 
purposes  of  this  sentence,  means  an  institution  considered  a  hospital 
for  purposes  of  section  1814(d))  shall  be  included  within  paragraph 
(3)  unless  such  laboratory — 

[(10)]  {11)  if  situated  in  any  State  in  which  State  or  appli- 
cable local  law  provides  for  licensing  of  establishments  of  this 
nature  (A)  is  licensed  pursuant  to  such  law,  or  (B)  is  approved, 
by  the  agency  of  such  State  or  locality  responsible  for  licensing 
establishments  of  this  nature,  as  meeting  the  standards  estab- 
lished for  such  licensing ;  and 

[(11]  {12)  meets  such  other  conditions  relating  to  the  health 
and  safety  of  individuals  with  respect  to  whom  such  tests  are  per- 
formed as  the  Secretary  may  find  necessary. 
There  shall  be  excluded  from  the  diagnostic  services  specified  in  para- 
graph (2)  (C)  any  item  or  service  (except  services  referred  to  in 
paragraph  (1))  which — • 

[(12)]  {13)  would  not  be  included  under  subsection  (b)  if  it 
were  furnished  to  an  inpatient  of  a  hospital ;  or 

C(13)]  {IJt)  is  furnished  under  arrangements  referred  to  in 
such  paragraph  (2)  (C)  unless  furnished  in  the  hospital  or  in 
other  facilities  operated  by  or  under  the  supervision  of  the  hos- 
pital or  its  organized  medical  staff. 
None  of  the  items  and  services  referred  to  in  the  preceding  paragraphs 
(other  than  paragraphs  (1)  and  (2)  (A) )  of  this  subsection  which  are 
furnished  to  a  patient  of  an  institution  which  meets  the  definition  of 
a  hospital  for  purposes  of  section  1814(d)  shall  be  included  unless 
such  other  conditions  are  met  as  the  Secretary  may  find  necessary 
relating  to  health  and  safety  of  individuals  with  respect  to  whom  such 
items  and  services  are  furnished. 

Provider  of  Services 

(u)  The  term  "provider  of  services"  means  a  hospital,  ambulatory 
surgical  center,^  skilled  nursing  facility,  €om,prehensive  outpatient  re- 
habilitation facility^  home  health  agency,  community  mental  health 
center,,  or,  for  purposes  of  section  1814(g)  and  section  1835  (e) ,  a  fund. 
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Reasonable  Cost 

(v)  (1)  (A)  The  reasonable  cost  of  any  services  shall  be  the  cost  ac- 
tually incurred,  excluding  therefrom  any  part  of  incurred  cost  found 
to  be  unnecessary  in  the  efficient  delivery  of  needed  health  services, 
and  shall  be  determined  in  accordance  with  regnlations  establishing 
the  method  or  methods  to  be  used,  and  the  items  to  be  included,  in 
determining  such  costs  for  various  types  or  classes  of  institutions, 
agencies,  and  services ;  except  that  in  any  case  to  Avhich  paragraph  (2) 
or  (3)  applies,  the  amount  of  the  payment  determined  under  such 
paragraph  with  respect  to -the  services  involved  shall  be  considered 
the  reasonable  cost  of  such  services.  In  prescribing  the  regulations 
referred  to  in  the  preceding  sentence,  the  Secretary  shall  consider, 
among  other  things,  the  principles  generally  applied  by  national 
organizations  or  established  prepayment  organizations  (which  have 
developed  such  principles)  in  computing  the  amount  of  payment, 
to  be  made  by  persons  other  than  the  recipients  of  services,  to  provid- 
ers of  services  on  account  of  services  furnished  to  such  recipients  by 
such  providers.  Such  regulations  may  provide  for  determination  of 
the  costs  of  services  on  a  per  diem,  per  unit,  per  capita,  or  other  basis, 
may  provide  for  using  different  methods  in  different  circumstances, 
may  provide  for  the  use  of  estimates  of  costs  of  particular  items  or 
services,  may  provide  for  the  establishment  of  limits  on  the  direct  or 
indirect  overall  incurred  costs  or  incurred  costs  of  specific  items  or 
services  or  groups  of  items  or  services  to  be  recognized  as  reasonable 
based  on  estimates  of  the  costs  necessary  in  the  efficient  delivery  of 
needed  health  services  to  individuals  covered  by  the  insurance  pro- 
grams established  under  this  title,  and  may  provide  for  the  use  of 
charges  or  a  percentage  of  charges  where  this  method  reasonably 
reflects  the  costs.  Such  regulations  shall  (i)  take  into  account  both 
direct  and  indirect  costs  of  providers  of  services  (excluding  therefrom 
any  such  costs,  including  standby  costs,  which  are  determined  in  ac- 
cordance with  regulations  to  be  unnecessary  in  the  efficient  delivery  of 
services  covered  by  the  insurance  programs  established  under  this 
title)  in  order  that,  under  the  methods  of  determining  costs,  the  neces- 
sary costs  of  efficiently  delivering  covered  services  to  individuals  cov- 
ered by  the  insurance  programs  established  by  this  title  will  not  be 
borne  by  individuals  not  so  covered,  and  the  costs  with  respect  to  in- 
dividuals not  so  covered  will  not  be  borne  by  such  insurance  programs, 
[and]  (ii)  provide  for  the  making  of  suitable  retroactive  corrective 
adjustments  where,  for  a  provider  of  services  for  any  fiscal  period, 
the  aggregate  reimbursement  produced  by  the  methods  of  determining 
costs  proves  to  be  either  inadequate  or  excesssive,  and  (Hi)  take  into 
account  the  customa.ry  practwes  of  providers  of  services  in  the  re- 
placement of  tlood  {or  equivalent  quantities  of  packed  red  hlood  cells ^ 
as  defined  in  regulations)  furnished  to  an  individiml  with  respect  to 
whom  payment  may  he  made  under  this  title,  except  that^  notwith- 
standing such  practices,  such  adjustments  a^  are  necessary  to  assure 
compliance  with  the  principles  set  forth  in  this  suhsection  {and  regu- 
lations pursuant  thereto)  shall  he  ma^le  in  determining  such  costs. 
******* 
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(G)  In  determining  such  reasonable  cost  with  respect  to  home  health 
agencies^  the  Secretary  may  not  include — 

(^)  any  costs  incurred  in  connection  with  bonding  or  estab- 
lishing an  escrow  account  by  any  such  agency  a^  a  result  of  the 
•financial  security  requirement  described  in  subsection  (o)  (7) ; 

(ii)  in  the  case  of  home  health  agencies  to  which  the  financial 
security  requirement  described  in  subsection  {o)  (7)  applies^  any 
costs  attributed  to  interest  charged  such  an  agency  in  connec- 
tion with  amounts  borrowed  by  the  agency  to  repay  overpayments 
made  under  this  title  to  the  agency^  except  that  such  costs  may  be 
included  in  reasonable  cost  if  the  Secretary  determines  that  the 
agency  loas  acting  in  good  faith  in  borrowing  the  amounts; 

{Hi)  in  the  case  of  contracts  entered  into  by  a  home  health 
agency  after  the  date  of  enactment  of  this  subparagraph  for  the 
purpose  of  having  services  furnished  for  or  on  behalf  of  such 
agency^  any  cost  incurred  by  such  agency  pursuant  to  a,ny  such 
contract  (I)  which  is  entered  into  for  a  period  exceeding  five 
years,  or  (II)  which  determines  the  amount  payahle  by  the  home 
health  agency  on  the  basis  of  a  percentage  of  the  agency'^s  reim- 
bursement or  claim  for  reimbursement  for  services  furnished  by 
the  agency ;  and 

(iv)  in  the  case  of  contracts  entered  into  by  a  home  health 
agency  before  the  date  of  enactment  of  this  subparagraph  for 
the  purpose  of  having  services  furnished  for  or  on  behalf  of  such 
agency,  any  cost  incurred  by  such  agency  pursuant  to  any  such 
contract^  which  determines  the  arriount  payahle  by  the  home 
health  agency  on  the  basis  of  a  percentage  of  the  agency^  reim- 
bursement or  claim  for  reimbursement  for  services  furnished  by 
the  agency,  to  the  extent  that  such  cost  exceeds  the  reasonable 
value  of  the  services  furnished  on  behalf  of  such  agency. 
{H)  In  determining  such  reasonable  cost,  the  Secretary  may  not 
include  any  costs  incurred  by  a  provider  ivith  respect  to  any  service 
furnished  in  connection  imth  matters  for  which  payment  may  be  made 
under  this  title  and  furnished  pursuant  to  a  contract  between  the 
provider  and  any  of  its  subcontractors  tchich  is  entered  into  after 
the  date  of  enactm,ent  of  this  subparagraph  and  the  value  or  cost  of 
lohich  is  $10,000  or  more  over  a  twelve-month  period,  u/rdess  the  con- 
tract contains  a  clause  to  the  effect  that  until  the  expiration  of  three 
years  after  the  furnishing  of  such  services  pursuant  to  such  contract^ 
the  subcontractor  shall  make  available,  upon  request^  to  the  Secretary 
or  the  Comptroller  General  of  the  United  States  (or  any  of  their 
duly  authorized  representatives)  the  contract,  and  boohs,  documents^ 
and  records  of  such  subcontractor  that  are  necessary  to  verify  the 
nature  and  extent  of  such  costs, 

(I)  Where  a  hospital  fur-nishes  inpatient  services  that  loould  other- 
wise constitute  post-hospital  extended  care  services  if  furnished  by 
a  skilled  nursing  facility  on  the  basis  of  a  determination  made  by  a 
Professional  Standards  Review  Organization  (or,  in  the  absence  of 
such  a  quali-fied  organic  at  ion,  by  such  organization  or  agency  with 
revieio  responsibility  as  is  otherwise  provided  for  under  this  title) 
that  (i)  post-hospital  extended  care  ser^nces  are  medically  necessai'^ : 
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and  (ii)  such  services  are  7wt  otherwise  aa)ailable  (as  determined  in 
accordance  with  criteria  established  hy  the  Secretary^  at  the  time 
the  determination  is  made  that  post-hospital  extended  care  services 
rather  than  inpatient  hospital  services  are  medically  necessary  [and 
for  such  period  as  the  circumstances  described  in  clauses  (i)  ami  (ii) 
continue  to  apply) ;  and  where  the  Secretary  -finds  that  such  hospital 
(/)  has  had^  during  the  immediately  preceding  calendar  year^  am. 
average  daily  occupancy  rate  of  less  than  80  percent^  and  {II)  could 
be  granted  a  certificate  of  need  for  the  provision  of  long-term  care 
services  from  the  designated  State  health  plamiing  and  development 
agency  for  the  State  in  which  the  hospital  is  located^  the  remonable 
cost  of  such  services  for  such  hospital  shall  be  computed  as  provided 
for  in  section  188 4- (a).  Where  payment  is  m/xde  in  accordance  with 
the  preceding  sentence^  the  individual  who  is  furnished  such  services 
will  be  deemed  to  have  received  post-hospital  extended  care  services 
in  like  manner  and  to  the  same  extent  as  if  the  services  furnished  to 
him  had  been  post-hospital  extended  care  services  furnished  by  a  skilled 
nursing  facility  under  an  agreement  under  section  1866. 

Arrangements  for  Certain  Services 

(w)  (1)  The  term  "arrangements"  is  limited  to  arrangements  under 
which  receipt  of  payment  by  the  hospital,  a  skilled  nursing  facility, 
community  mental  health  center^  or  home  health  agency  (whether  in 
its  own  right  or  as  agent)  with  respect  to  services  for  which  an  indi- 
vidual is  entitled  to  have  payment  made  under  this  title,  discharges 
the  liability  of  such  individual  or  any  other  person  to  pay  for  the 
services. 

*  *  4t  4i  4e  *  * 

Institutional  Planning 

(z)  An  overall  plan  and  budget  of  a  hospital,  [extended  care  fa- 
cility,] skilled  nursing  facility^  comprehensive  outpatient  rehahilita- 
tion  facility^  or  home  health  agency  shall  be  considered  sufficient  if 
it— 

(1)  provides  for  an  annual  operating  budget  which  includes 
all  anticipated  income  and  expenses  related  to  items  which  would, 
under  generally  accepted  accounting  principles,  be  considered  in- 
come and  expense  items  (except  that  nothing  in  this  paragraph 
shall  require  that  there  be  prepared,  in  connection  with  any 
budget  an  item-by-item  identification  of  the  components  of  each 
type  of  anticipated  expenditure  or  income) ; 

(2)  provides  for  a  capital  expenditures  plan  for  at  least  a  3- 
year  period  (including  the  year  to  which  the  operating  budget 
described  in  subparagraph  (1)  is  applicable)  which  includes  and 
identifies  in  detail  the  anticipated  sources  of  financing  for,  and 
the  objectives  of,  each  anticipated  expenditure  in  excess  of 
$100,000  related  to  the  acquisition  of  land,  the  improvement  of 
land,  buildings,  and  equipment,  and  the  replacement,  moderniza- 
tion, and  expansion  of  the  buildings  and  equipment  which  would 
under  generally  accepted  accounting  principles,  be  considered 
capital  items; 
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(3)  provides  for  review  and  updating  at  least  annually;  and 

(4)  is  prepared,  under  the  direction  of  the  governing  body  of 
the  institution  or  agency,  by  a  committee  consisting  of  representa- 
tives of  the  governing  body,  the  administrative  staff  and  the 
medical  staff  (if  any)  of  the  institution  or  agency. 

*  *  *  *  * 

KuRAL  Health  Clinic  Services 

(aa)  (1)  The  term  "rural  health  clinic  services"  means — 

(A)  physicians'  services  and  such  services  and  supplies  as  are 
covered  under  section  1861  (s)  (2)  (A)  if  furnished  as  an  incident 
to  a  physician's  professional  service  and  items  and  services  de- 
scribed in  section  1861  {s)  (10) ; 

(B)  such  services  furnished  by  a  physician  assistant  or  by  a 
nurse  practitioner  and  such  services  and  supplies  furnished  as  an 
incident  to  his  service  as  would  otherwise  be  covered  if  furnished 
by  a  physician  or  as  an  incident  to  a  physician's  service,  and 

(C)  in  the  case  of  a  rural  health  clinic  located  in  an  area  in 
which  there  exists  a  shortage  of  home  health  agencies,  part-time 
or  intermittent  nursing  care  and  related  medical  supplies  (other 
than  drugs  and  biologicals)  furnished  by  a  registered  profes- 
sional nurse  or  licensed  practical  nurse  to  a  homebound  individual 
under  a  written  plan  of  treatment  (i)  established  and  periodi- 
cally reviewed  by  a  physician  described  in  paragraph  (2)  (B),  or 
(ii)  established  by  a  nurse  practitioner  or  physician  assistant  and 
periodically  reviewed  and  approved  by  a  physician  described  in 
paragraph  (2)  (B), 

when  furnished  to  an  individual  as  an  outpatient  of  a  rural  health 
clinic. 

(2)  The  term  "rural  health  clinic"  means  a  facility  which — 

(A)  is  primarily  engaged  in  furnishing  to  outpatients  services 
described  in  subparagraphs  (A)  and  (B)  of  paragraph  (1)  ; 

(B)  in  the  case  of  a  facility  which  is  not  a  physician -directed 
clinic,  has  an  arrangement  (consistent  with  the  provisions  of 
State  and  local  law  relative  to  the  practice,  performance,  and 
delivery  of  health  services)  with  one  or  more  physicians  (as 
defined  in  subsection  (r)  (1) )  under  which  provision  is  made  for 
the  periodic  review  by  such  physicians  of  covered  services  fur- 
nished by  physician  assistants  and  nurse  practitioners,  the  super- 
vision and  guidance  by  such  physicians  or  physician  assistants 
and  nurse  practitioners,  the  preparation  by  such  physicians  of 
such  medical  orders  for  care  and  treatment  of  clinic  patients  as 
may  be  necessary,  and  the  availability  of  such  physicians  for 
such  referral  of  and  consultation  for  patients  as  is  necessary  and 
for  advice  and  assistance  in  the  management  of  medical  emer- 
gencies; and,  in  the  case  of  a  physician-directed  clinic,  has  one 
or  more  of  its  staff  physicians  perform  the  activities  accomplished 
through  such  an  arrangement; 

( C )  maintains  clinical  records  on  all  patients ; 

(D)  has  arrangements  with  one  or  more  hospitals,  having 
agreements  in  effect  under  section  1866,  for  the  referral  and  ad- 
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mission  of  patients  requiring  inpatient  services  or  such  diagnostic 
or  other  specialized  services  as  are  not  available  at  the  clinic ; 

(E)  has  written  policies,  which  are  developed  with  the  advice 
of  (and  with  provision  for  review  of  such  policies  from  time  to 
time  by)  a  group  of  professional  personnel,  including  one  or  more 
physicians  and  one  or  more  physician  assistants  or  nurse  practi- 
tioners, to  govern  those  services  described  in  paragraph  (1)  which 
it  furnishes ; 

(F)  has  a  physician,  physician  assistant,  or  nurse  practitioner 
responsible  for  the  execution  of  policies  described  in  subpara- 
graph (E)  and  relating  to  the  provision  of  the  clinic's  services, 

(G)  directly  provides  routine  diagnostic  services,  including 
clinical  laboratory  services,  as  prescribed  in  regulations  by  the 
Secretary,  and  has  prompt  access  to  additional  diagnostic  services 
from  facilities  meeting  requirements  under  this  title ; 

(H)  in  compliance  with  State  and  Federal  law^,  has  available 
for  administering  to  patients  of  the  clinic  at  least  such  drugs  and 
biologicals  as  are  determined  by  the  Secretary  to  be  necessary  for 
the  treatment  of  emergency  cases  (as  defined  in  regulations)  and 
has  appropriate  procedures  or  arrangements  for  storing,  admin- 
istering, and  dispensing  any  drugs  and  biologicals; 

(I)  has  appropriate  procedures  for  review  of  utilization  of 
clinic  services  to  the  extent  that  the  Secretary  determines  to  be 
necessary  and  feasible ;  and 

(J)  meets  such  other  requirements  as  the  Secretary  may  find 
'  necessary  in  the  interest  of  the  health  and  safety  of  the  individuals 

who  are  furnished  services  by  the  clinic. 
For  the  purposes  of  this  title,  such  term  includes  only  a  facility 
which  (i)  is  located  in  an  area  that  is  not  an  urbanized  area  (as  de- 
fined by  the  Bureau  of  the  Census)  nnd  that  is  designated  by  the  Sec- 
l    -  retary  either  (I)  as  an  area  with  a  sliortage  of  personal  health  services 

under  section  1302(7)  of  the  Public  Health  Service  Act  or  (II)  as  a 
health  manpower  shortage  area  described  in  section  332(a)  (1)  (A)  of 
that  Act  because  of  its  shortage  of  primary  medical  care  manpower, 
(ii)  has  filed  an  agreement  Avith  the  Secretary  by  which  it  agrees  not  to 
charge  any  individual  or  other  person  for  items  or  services  for  which 
such  individual  is  entitled  to  have  payment  made  under  this  title,  ex- 
cept for  the  amount  of  any  deductible  or  coinsuarnce  amount  imposed 
with  respect  to  such  items  or  services  (not  in  excess  of  the  amount 
customarily  charged  for  such  items  and  services  by  such  clinic),  pur- 
suant to  subsections  (a)  and  (b)  of  section  1833,  (iii)  employs  a  physi- 
cian assistance  or  nurse  practitioner,  and  (iv)  is  not  a  rehabilitation 
agency  or  a  facility  which  is  primarily  for  the  care  and  treatment  of 
mental  diseases.  A  facility  that  is  in  operation  and  qualifies  as  a  rural 
health  clinic  under  this  title  or  title  XIX  and  that  subsequently  fails 
to  satisfy  the  requirement  of  clause  fi)  shall  be  considered,  for  pur- 
poses of  this  title  and  title  XIX,  as  still  satisfying  the  requirement  of 
such  clause. 

Physician  Assistant  and  Nurse  Practitioner 

[(3)]  (hh)  The  term  "physician  assistant"  and  the  term  "nurse 
practitioner"  mean[,  for  the  purposes  of  paragraphs  (1)  and  (2), J  a 
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physician  assistant  or  nurse  practitioner  who  performs  such  services  as 
such  individual  is  legally  authorized  to  perform  (in  the  State  in  which 
the  individual  performs  such  services)  in  accordance  with  State  law 
(or  the  State  regulatory  mechanism  provided  by  State  law),  and  who 
meets  such  training,  education,  and  experience  requirements  (or  any 
combination  thereof)  as  the  Secretary  may  prescribe  in  regulations. 

Community  Mental  Health  Center  Services 

(1)  The  term  community  mental  health  center  services''^  means 
the  following  items  and  services  furnished  to  an  individual  as  an 
outpatient  hy  a  community  mental  health  center  or  {to  the  extent 
permitted  in  regulations  hy  the  Secretary)  hy  others  uruder  arrange- 
ments loith  them  made  hy  the  center — 

(A)  diagnostic^  therapeutic^  or  rehabilitative  services  fur- 
nished at  the  facility  and  crisis  intervention  outside  the  facility^ 
when  furnished  hy  a  physician  {as  defined  in  subsection  {r)  {1) ) 
or  any  qualified  mental  Jiealth  professional  {as  defhned  by  the 
Secretary  in  regulations)^  including  clinical  psychologists^ 
psychiatric  nurses^  and  psychiatric  social  loorkers; 

{B)  drugs  and  biologicals  which  cannot^  as  determined  in 
accordance  with  regulations^  be  self -administered ;  and 

{C)  such  items  and  supplies  as  are  ordinarily  furnished  to 
outpatients  by  community  mental  health  centers  in  connection 
with  an  active  mental  health  program  of  diagnosis  and  treatment^ 
excluding^  however^  any  item  or  service  if  it  woxdd  not  be  included 
under  subsection  {b)  if  furnished  to  an  inpatient  of  a  hospital. 

{2)  The  term  '"''community  mental  health  center''''  means  a  facility 
ivhich — 

{A)  meets  the  definition  of  a  community  mental  health  center 
under  section  201  of  the  Community  Mental  Health  Centers  Act 
and  the  regulations  prescribed  thereunder; 

{B)  has  a  requirement  that  all  mental  health  services  are 
provided  under  the  supervision  of  a  physician  or  other  qualified 
mental  health  professional; 

{C)  meets  such  requirements  as  the  Secretary  may  prescribe 
with  respect  to  staffing  requirements  and  qualifications  of  the  staff ; 

(D)  maintains  clinical  records  on  all  patients; 

{E)  has  in  effect  a  utilization  revieio  plan  in  accoxdanee  with 
regulations  prescribed  by  the  Secretary ; 

{F)  has  in  effect  an  agreement  with  a  hospital  pursuant  to 
subsection  {1) ; 

{G)  in  the  case  of  a  community  mental  health  center  in  any 
State  in  lohich  State  or  applicable  local  law  provides  for  the 
licensing  of  community  mental  health  centers.,  is  licensed  pur- 
suant to  such  law; 

{H)  has  appropriate  procedures  or  arrangements  {in  compli- 
ance with  applicable  State  and  Federal  law)  for  storing,  admin- 
istering, and  dispensing  drugs  and  biologicals ;  and 

(/)  meets  such  other  conditions  of  participation  as  the  Secre- 
tary may  find  necessary  in  the  interest  of  the  health  and,  safety 
of  individuals  who  are  furnished  ser^nces  hy  sv^eh  center. 
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Comprehensive  Outpatient  Rehabilitation  Foxility  Services 

(dd)  (1)  The  term  ''^comprehensive  outpatient  rehahilitation  facility 
services'''  means  the  foUoioing  items  and  services  fumi^shed  hy  a  physi- 
cian or  other  qualified  professional  personnel  {as  defined  in  regula- 
tions hy  the  Secretar-y)  to  o/a  individual  who  is  an  outpatient  of  a 
comprehensive  outpatiemt  rehabilitation  facility  under  a  plan  {for 
furnishing  such  items  and  services  to  su/)h  irodividual)  established 
and  periodically  reviewed  by  a  physician — 
{A)  physicians^  services; 

{B)  physical  therapy occupational  therapy^  speech  pathology 
service^  and  respiro.tory  therapy; 

{C)  prosthetic  and  orthotic  devices^  including  testing^  fitting^ 
or  training  in  the  use  of  prrosthetic  an  orthotic  devices; 

{D)  social  a.nd  psychological  services; 

{E)  nursing  care  provided  by  or  under  the  supervision  of  a 
registered  professional  nurse; 

(F)  drugs  and  biologicals  tvhich  cannot^  as  determined  in 
accordance  with  regulations^  be  self  administered : 

{G)  supplies^  appliances^  and  equipment^  inc^luding  the  pur- 
chase or  rental  of  equipment ;  and 

{H)  such  other  items  and  services  a^s  are  medically  necessary 
for  the  rehabilitation  of  the  patient  and  are  ordinarily  furnished 
by  comprehensive  outpatient  rehabilitaMon  facilities^ 
excluding^  however^  a/ny  item  or  service  if  it  ivould  nx)t  be  in/iluded 
under  subsection  {b)  if  furnished  to  an  outpatient  of  a  hospital. 

{2)  The  term  ''com^yrehensive  outpatient  rehabilitation'  facility'''' 
means  a  facility  which — 

(A)  is  priMiarily  engaged  in  providing  {by  or  under  the  super- 
sion  of  pjhysicians)  diagnostic,  therapeutic,  and  restorative  serv- 
ices to  outpatients  for  the  rehabilation  of  injured.,  disabled,  or 
sick  persons; 

{B)  pro^cides  at  least  the  follovnng  comprehensive  outpatient 
rehabilitation  services:  {i)  physicians^  services  rendered  by 
physicians,  a^  defined  in  section  1861  {r)  {1)^  ivho  are  available 
at  the  facility  on  a  full-  or  part-time  basis) ;  {ii)  physical  ther- 
apy; and  {Hi)  social  or  psychological  services; 

{C)  maintains  clinical  records  on  all  patients; 

{D)  has  policies  established  by  a  group  of  professional  per- 
sonnel {associated  vnth  the  facility)^  including  one  or  more 
physicians  defined  in  subsection  {r)  {1)  to  govern  the  compre- 
hensive outpatient  rehabilitation  services  it  furnishes^  and  pro- 
vides for  the  ca.r^rying  out  of  such  policies  by  a  full-  or  part- 
time  physician  referred  to  in  subparagraph  {B)  {i)  ; 

{E)  has  a  requirement  that  every  patient  must  be  under  the 
care  of  aj  physician; 

{F)  in  the  case  of  a  facility  in  any  State  in  which  State  or 
applicable  local  la.w  provides  for  the  licensing  of  facilities  of 
this  nature  {i)  is  licensed  pursuant  to  such  law^  or  {ii)  is 
approved  by  the  agency  of  such  State  or  locality.,  responsible 
for  licensing  facilities  of  this  nature^  a^  meeting  the  standard 
establishment  for  such  licensing ; 
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((x)  has  in  effect  a  utilization  review  plan  in  accordance  with 
regulations  prescribed  hy  the  Secretary ; 

(H)  has  in  effect  am  overall  plan  and  hudget  that  meets  the 
requirements  of  suhsection  (b)  ;  and 

(/)  meets  such  other  conditions  of  participation  as  the  Secre- 
tary may  find  necessary  in  the  interest  of  the  health  and  safety 
of  individuals  who  are  furnished  services  hy  such  facility, 
including  conditions  concerning  qualifications  of  personnel  in 
these  facilities. 

EXCLUSIONS  FROM  COVERAGE 

Sec.  1862.  (a)  Notwithstanding  any  other  provisions  of  this  title, 
no  payment  may  be  made  under  part  A  or  part  B  for  any  expenses 
incurred  for  items  or  services — 

(I)  which  are  not  reasonable  and  necessary  for  the  diagnosis 
or  treatment  of  illness  or  injury  or  to  improve  the  functioning  of 
a  malformed  body  member,  or,  in  the  case  of  items  and  services 
described  in  section  1861  {s)  (10),  which  are  not  reasonable  and 
necessary  for  the  prevention  of  illness ; 

:ic  ^  *  *  4c  4c  % 

(7)  where  such  expenses  are  for  routine  physical  checkups,  eye- 
glasses or  eye  examinations  for  the  purpose  of  prescribing,  fitting, 
or  changing  eyeglasses,  procedures  performed  (during  the  course 
of  any  eye  examination)  to  determine  the  refractive  state  of  the 
eyes,  hearing  aids  or  examinations  therefore,  or  immunizations 
(except  as  otherwise  allowed  under  section  1861  (s)  (10)  and  para- 
graph (1)); 

:^  *****  Ht 

(12)  where  such  expenses  are  for  services  in  connection  with 
the  care,  treatment,  filling,  removal,  or  replacement  of  teeth  or 
structures  directly  supporting  teeth,  except  that  payment  may  be 
made  under  part  A  in  the  case  of  inpatient  hospital  services  in 
connection  with  the  provision  of  such  dental  services  if  the  indi- 
vidual, because  of  his  underlying  medical  condition  and  clinical 
status,  or  because  of  the  severity  of  the  dental  procedure,  requires 
hospitalization  in  connection  with  the  provision  of  such  services ; 
or 

(13)  where  such  expenses  are  for — 

(A)  the  treatment  of  fiat  foot  conditions  and  the  prescrip- 
tion of  supporting  devices  therefor, 

(B)  the  treatment  of  subluxations  of  the  foot,  or 

(C)  routine  foot  care  (including  the  cutting  or  removal  of 
cornsf,  warts,]  or  calluses,  the  trimming  of  nails,  and  other 
routine  hygienic  care). 

(b)  Payment  under  this  title  may  not  be  made  with  respect  to  any 
item  or  service  to  the  extent  that  paymient  has  been  made,  or  can  rea- 
sonably be  expected  to  be  made  (as  determined  in  accordance  with 
regulations),  with  respect  to  such  item  or  service,  under  a  workmen's 
compensation  law  or  plan  of  the  United  States  or  a  State  or  under  an 
automobile  insurance  policy.  Any  payment  under  this  title  with  re- 
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spect  to  any  item  or  services  shall  be  conditioned  on  reimbursement 
to  the  appropriate  Trust  Fund  established  by  this  title  when  notice  or 
other  information  is  received  that  payment  for  such  item  or  service 
has  been  made  under  such  a  law  or  plan  or  policy, 

«  4:  «  «  «  B 

[(e)  (1)  Whenever  the  Secretary  determines  that  a  physician  or 
other  individual  practitioner  has  been  convicted  (on  or  after  the  date 
of  the  enactment  of  this  subsection,  or  within  such  period  prior  to  that 
date  as  the  Secretary  shall  specify  in  regulations)  of  a  criminal  offense 
related  to  such  physician's  or  practitioner's  involvement  in  the  pro- 
grams under  this  title  or  the  program  under  Title  XIX,  the  Secretary 
shall  suspend  such  physician  or  practitioner  from  participation  in  the 
program  under  this  title  for  such  period  as  he  may  deem  appropriate ; 
and  no  payment  may  be  made  under  this  title  with  respect  to  any  item 
or  service  furnished  by  such  physician  or  practitioner  during  the 
period  of  such  suspension.  The  provisions  of  paragraphs  (2)  and 
(3)  of  subsection  (d)  shall  apply  with  respect  to  determinations  made 
by  the  Secretary  under  this  subsection. 

[(2)  In  any  case  where  the  Secretary  under  paragraph  (1)  suspends 
any  physician  or  other  individual  practitioner  from  participation  in 
the  program  under  this  title,  he  shall — 

i(A)  promptly  notify  each  single  State  agency  which  admin- 
isters or  supervises  the  administration  of  a  State  plan  approved 
under  title  XIX  of  the  fact,  circumstances,  and  period  of  such 
suspension;  and 

[(B)  promptly  notify  the  appropriate  State  or  local  agency 
or  authority  having  responsibility  for  the  licensing  or  certification 
of  such  physician  or  practitioner  of  the  fact  and  circumstances  of 
such  suspension,  request  that  appropriate  investigations  be  made 
and  sanctions  invoked  in  accordance  with  applicable  State  law 
and  policy,  and  request  that  such  State  or  local  agency  or  author- 
ity keep  the  Secretary  and  the  Inspector  General  of  the  Depart- 
ment of  Health,  Education,  and  Welfare  fully  and  currently  in- 
formed with  respect  to  any  actions  taken  in  response  to  such 
request  J 

{e)  No  payment  may  he  rtmde,  under  this  title  with  respect  to  any 
item  or  service  furnished  hy  a  physician  or  other  individual  during  the 
period  ichen  he  is  harred  pursuant  to  section  1127  from  participation 
:  in  the  program  under  this  title. 

;  CONSULTATION  WITH  STATE  AGENCIES  AND  OTHER  ORGANIZATIONS  TO 

DEVELOP  CONDITIONS  OF  PARTICIPATION  TOR  PROVIDERS  OF  SERVICES 

I 

[  Sec.  1863.  In  carrying  out  his  functions,  relating  to  determination 

\  of  conditions  of  participation  by  providers  of  services,  under  subsec- 

^  tions   (e)(9),  (f)(4),  (g)(4),  (j)(n),  and  (o)  (6)    {o){6),  and 

(dd)(2)(I)  of  section  1861,  the  Secretary  shall  consult  with  the 
Health  Insurance  Benefits  Advisory  Council  established  by  section 
1867,  appropriate  State  agencies,  and  recognized  national  listing  or 
'  accrediting  bodies,  and  may  consult  with  appropriate  local  agencies. 
Such  conditions  prescribed  under  any  of  such  subsections  may  be 
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varied  for  different  areas  or  different  classes  of  institutions  or  agen- 
cies and  may,  at  the  request  of  a  State,  provide  higher  requirements 
for  such  State  than  for  other  States;  except  that,  in  the  case  of  any 
State  or  political  subdivision  of  a  State  which  imposes  higher  re- 
uirements  on  institutions  as  a  condition  to  the  purchase  of  services 
or  of  certain  specified  services)  in  such  institutions  under  a  State 
plan  approved  under  Title  I.  XYI.  or  XIX,  the  Secretary  shall  im- 
pose like  requirements  as  a  condition  to  the  payment  for  services  (or 
for  the  services  specified  by  the  State  or  subdivision)  in  such  institu- 
tions in  such  State  or  subdivision. 

USE   OF  STATE  AGENCIES  TO   DETERMINE   COMPLIANCE   BY  PROVIDERS  OF 
SER\TCES  WITH  CONDITIONS  OF  PARTICIPATION 

Sec.  1864.  (a)  Tlie  Secretary  shall  make  an  agreement  with  any 
State  which  is  able  and  willing  to  do  under  which  the  services  of  the 
State  health  agency  or  other  appropriate  State  agency  (or  the  ap- 
propriate local  agencies)  will  be  utilized  by  him  for  the  purpose  of 
determining  whether  an  institution  therein  is  a  hospital  or  skilled 
nursing  facility,  or  whether  an  agency  therein  is  a  home  health  agency, 
or  whether  a  facility  therein  is  a  rural  health  clinic  as  defined  in 
section  1861  (aa)  (2),  or  a  comprehensive  outpatient  rehabilitation 
facility  as  defined  in  section  1861  {dd)  (2) .  or  whether  a  laboratory 
meets  the  requirements  of  paragraphs  [(10)]  {11)  and  [(11)]  {12) 
of  section  1861  (s).  or  whether  a  clinic,  rehabilitation  agency  or  public 
health  agency  meets  the  requirements  of  subparagraph  (A)  or  (B),  as 
the  case  may  be,  of  section  1861  (p)  (4) ,  or  whether  a  facility  therein  is 
a  community  mental  health  center  as  defined  in  section.  1861  {cc)  {2). 
To  the  extent  that  the  Secreta.ry  finds  it  appropriate,  an  institution  or 
agency  which  such  a  State  (or  local)  agency  certifies  is  a  hospital, 
skilled  nursing  facility,  rural  health  clinic,  comprehensive  outpatient 
rehahilitation  facility^  or  home  health  agency,  or  a  community  mental 
health  center  (as  those  terms  are  defined  in  section  1861)  may  be 
treated  as  such  by  the  Secretary.  [Any  State  agency  which  has  such  an 
agreement  may  (subject  to  approval  of  the  Secretary)  furnish  to  a 
skilled  nursing  facility  after  proper  request  by  such  facility,  such  spe- 
cialized consultative  services  (which  such  agency  is  able  and  willing  to 
furnish  in  a  manner  satisfactory  to  the  Secretary)  as  such  facility  may 
need  to  meet  one  or  more  of  the  conditions  specified  in  section  1861  ( j ) . 
Any  such  services  furnished  by  a  State  agency  shall  be  deemed  to  have 
been  furnished  pursuant  to  such  agreement.]  Within  90  days  follow- 
ing the  completion  of  each  surv^ey  of  any  health  care  facility,  rural 
health  clinic,  comprehensive  outpatient  rehabilitation  facility^  labora- 
tory, community  mental  health  center^  clinic,  agency,  or  organization 
by  the  appropriate  State  or  local  agency  described  in  the  first  sentence 
of  this  subsection,  the  Secretary  shall  make  public  in  readily  available 
form  and  place  the  pertinent  findings  of  each  such  survey  relating  to 
the  compliance  of  each  such  health  care  facility,  rural  health  clinic, 
comprehensive  outpatient  rehabilitation  facility^  laboratory,  commu- 
nity mental  health  center,  clinic,  agency,  or  organization  with  (1)  the 
statutory  conditions  of  participation  imposed  under  this  title  and  (2) 
the  major  addition  conditions  which  the  Secretary  finds  necessary  in 
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the  interest  of  health  and  safety  of  individuals  who  are  furnished  care 
or  services  by  any  such  health  care  facility,  rural  health  clinic,  compre- 
hensive outpatient  rehabilitation  facility^  laboratory,  community 
mental  health  center^  clinic,  agency,  or  organization. 

4:  4c  «  *  4:  « 

AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  (a)(1)  *  *  * 

SfC  Sjc  ))C  «(•  ^  ^  3|t 

(2)  (A)  A  provider  of  services  may  charge  such  individual  or  other 
person  (i)  the  amount  of  any  deduction  or  coinsurance  amount  im- 
posed pursuant  to  section  1813(a)  (1)  or  (a)  (3),  section  1833 (b),  or 
section  1861  (y)  (3)  with  respect  to  such  items  and  services  (not  in 
excess  of  the  amount  customarily  charged  for  such  items  and  services 
by  such  provider),  and  (ii)  an  amount  equal  to  20  per  centum  of  the 
reasonable  charges  for  such  items  and  services  (not  in  excess  of  20  per 
centum  of  the  amount  customarily  charged  for  such  items  and  services 
by  such  provider)  for  which  payment  is  made  under  part  B  (but  in 
the  case  of  items  and  services  furnished  to  individuals  with  end-stage 
renal  disease,  an  amount  equal  to  20  percent  of  the  estimated  amounts 
for  such  items  and  services  calculated  on  the  basis  established  by  the 
Secretary).  [In  the  case  of  items  and  services  described  in  section  1833 
(c),  clause  (ii)  of  the  preceding  sentence  shall  be  applied  by  substi- 
tuting for  20  per  centum  the  proportion  which  is  appropriate  under 
such  section.] 

*  «  *  «  *  «  * 

[(C)  A  provider  of  services  may  in  accordance  with  its  customary 
practice  also  appropriately  charge  any  such  individual  for  any  whole 
blood  (or  equivalent  quantities  of  packed  red  blood  cells,  as  defined 
under  regulations)  furnished  him  with  respect  to  which  a  deductible 
is  imposed  under  section  1813(a)(2)  (except  that  (i)  any  excess  of 
such  charge  over  the  cost  to  such  provider  for  the  blood  (or  equivalent 
quantities  of  packed  red  blood  cells,  as  so  defined)  shall  be  deducted 
from  any  payment  ito  such  provider  under  this  title,  (ii)  no  such 
charge  may  be  imposed  for  the  cost  of  administration  of  such  blood 
(or  equivalent  quantities  of  packed  red  blood  cells,  as  so  defined)  and 
(iii)  such  charge  may  not  be  made  to  the  extent  such  blood  (or  equiva- 
lent quantities  of  packed  red  blood  cells,  so  as  defined)  has  been  re- 
placed on  behalf  of  such  individual  or  arrangements  have  been  made 
for  its  replacement  on  his  behalf. 

[For  purposes  of  subparagraph  (C),  whole  blood  (or  equivalent 
Cfuantities  of  packed  red  blood  cells,  as  so  defined)  furnished  an 
individual  shall  be  deemed  replaced  when  the  provider  of  services  is 
given  one  pint  of  blood  for  each  pint  of  blood  (or  equivalent  quanti- 
ties of  packed  red  blood  cells,  as  so  defined)  furnished  such  individual 
with  respect  to  which  a  deduction  is  imposed  under  section  1813 
(a)(2).3 

*  «  «  *  He  4e  ♦ 

(/)  (1)  Where  the  Secretary  determines  that  a  sJcilled  nursing  facil- 
ity irhirh  has  fled  an  aqreeinent  pursuant  to  subsection  (a)  (1)  or 
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which  has  been  certified  for  participation  in  a  plan  approved  under 
title  XIX  no  longer  substantially  meets  the  provisions  of  section. 
1861  {j)^  and  further  determirves  that  the  facility's  deficiencies— 

{A)  immediately  jeopardize  the  health  and  safety  of  its  pa- 
tients^ the  Secretary  shall  provide  for  the  termination  of  the  agree- 
ment or  of  the  certification  of  the  facility  and  shall  provide^  or 

{B)  do  not  immediately  jeopardize  the  health  and  safety  of  its 
patients^  the  Secretary  m-ay^  in  lieu  of  terminating  the  agree- 
ment or  certification  of  the  facility^  provide 
that  no  payment  shall  be  made  under  this  title  {and.  order  a  Staie 
agency  established  or  designated  pursv/int  to  section  1902  {a)  (6)  of 
this  Act  to  administer  or  supervise  the  administration  of  the  State 
plan  under  Title  XIX  of  this  Act  to  deny  payment  under  Title  XIX) 
with  respect  to  any  individudl  admitted  to  such  facility  after  a  date 
specified  by  him. 

{2)  The  Secretary  shall  not  make  such  a  decision  with  respect  to 
a  facility  until  su-ch  facility  ftas  had  a  reasonable  opportunity^  follow- 
ing the  initial  determinatio-n  that  it  no  longer  substantially  meets  the 
provisions  of  section  1861  {j) ,  to  carrect  its  deficiencies,  and,  follounng 
this  period,  has  been  given  reasonable  notice  and  opportunity  for  a 
hearing. 

(3)  The  Secretary's  decision  to  deny  payment  may  be  made  effec- 
tive only  after  such  notice  to  the  public  and  to  the  facility  as  may 
be  prescribed  in  regulations,  and  its  effectiveness  shall  terminate  {A) 
when  the  Secretary  finds  that  the  facility  is  in  substantial  compliance 
{or  is  making  good  faith  efforts  to  achieve  suhstantial  compliance) 
with  the  pr-o visions  of  section  1861  {j),  or  {B)  in  the  case  described 
in  paragraph  {1)  {B) ,  loith  the  end  of  the  eleventh  month  following 
the  mo-nth  such  decision  is  made  effective,  whichever  occurs  first.  If 
a  facility  to  which  clause  {B)  of  the  previous  sentence  applies  still 
fails  to  substantially  meet  the  provisions  of  section'  1861  {j)  on  the 
date  specified  in  such  clause,  the  Secretary  shall  terminate  such  facili- 
ty's agreement  or  provid-e  for  termination  of  such  facility^  certifica- 
tion, notwithstanding  the  provisions  of  paragraph  {2)  of  subsec- 
tion {b)  effective  with  the  first  day  of  the  first  month  following  the 
month  specified  in  such  clause. 

*  *  *  *  *  ^  m 

OVERPAYlVrEXTS  OX  BEHALF  OF  IXDIVrDUALS  AXD  SETTLEMEXT  OF  CLAIMS 
FOR  BEXEFITS  OX  BEHALF  OF  DECEASED  IXDFV^IDUALS 

Sec.  1870.  (a)  *  *  * 

*  *  *  *  *  *  * 

[(f)  If  an  individual  who  received  medical  and  other  health  serv- 
ices for  which  payment  may  be  made  under  section  1832(a)  (1)  dies, 
and — 

[(1)  no  assignment  of  the  right  to  payments  was  made  by  such 
individual  before  his  deatli,  and 

[(2)  payment  for  such  services  has  not  been  made, 
payment  for  such  services  shall  be  made  to  the  physician  or  other 
person  who  provided  such  services,  but  payment  shall  be  made 
under  this  subsection  only  in  such  amount  and  subject  to  such  con- 
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ditions  as  would  have  been  applicable  if  the  individual  who  re- 
ceived the  services  had  not  died,  and  only  if  the  person  or  persons 
who  provided  the  services  agrees  that  the  reasonable  charge  is 
the  full  charge  for  the  services.] 

(/)  //  an  iridividual  who  received  medical  and  other  health  services 
for  which  payment  may  he  made  under  section  1832 {a)  (1)  dies,  and 
no  assignment  of  the  right  to  payment  for  such  services  was  made  by 
such  individual  before  his  death,  and  payment  for  such  services  has 
not  been  made — 

(/)  if  the  person  or  persons  who  furnished  the  services  agree 
that  the  reasonable  charge  is  the  full  charge  for  the  services,  pay- 
ment for  such  services  shall  he  made  to  such  person  or  persons, 
and 

(2)  if  the  person  or  persons  who  fuimished  the  services  do  not 
agree  that  the  reasonable  charge  is  the  full  charge  for  the  serv- 
ices, payment  for  such  services  shall  he  made  on  the  basis  of  an 
itemized  bill  to  the  person  who  has  agreed  to  assume  the  legal 
obligation  to  make  payment  for  such  services  and  files  a  request 
for  payment  {with  such  accompanying  evidence  of  such  legal  ob- 
ligation as  may  be  required  in  regulations), 
but  only  in  such  amount  and  subject  to  such  conditions  as  would  be 
applicable  if  the  individual  icho  received  the  services  had  not  died, 

*  *  ❖  *  :;5  *  4c 

[payments  to  health  maintenance  organizations 

[Sec.  1876.  (a)  (1)  In  lieu  of  amounts  which  would  otherwise  be 
payable  pursuant  to  sections  1814(b)  and  1833(a),  the  Secretary  is 
authorized  to  determine,  by  actuarial  methods,  as  provided  in  this 
section,  but  only  with  respect  to  a  health  maintenance  organization 
with  which  he  has  entered  into  a  contract  under  subsection  (i),  a  per 
capita  rate  of  payment — 

[(A)  for  services  provided  under  parts  A  and  B  for  individ- 
uals enrolled  with  such  organization  pursuant  to  subsection  (e) 
who  are  entitled  to  hospital  insurance  benefits  under  part  A  and 
enrolled  for  medical  insurance  benefits  under  part  B,  and 

[(B)  for  services  provided  under  part  B  for  individuals  en- 
rolled with  such  organization  pursuant  to  subsection  (e)  who  are 
not  entitled  to  benefits  under  part  A  but  who  are  enrolled  for 
benefits  under  Part  B. 
[(2)  An  interim  per  capita  rate  of  payment  for  each  health  mainte- 
nance organization  shall  be  determined  annually  by  the  Secretary  on 
the  basis  of  each  organization's  annual  operating  budget  and  enroll- 
ment forecast  which  shall  be  submitted  (in  such  form  and  in  such  de- 
tail as  the  Secretary  may  prescribe)  at  least  90  days  before  the  begin- 
ning of  each  contract  year.  Each  interim  rate  shall  be  equal  to  the 
estimated  per  capita  cost  (based  upon  types  and  components  of  ex- 
penses otherwise  reimbursable  under  this  title)  of  providing  services 
defined  in  paragraph  (3)  ( A)  (iii) .  In  the  event  that  the  data  requested 
to  be  furnished  by  a  health  maintenance  organization  are  not  fur- 
nished timely,  such  reduction  in  interim  payments  may  be  made  by 
the  Secretary  as  is  appropriate,  until  such  time  as  a  reasonable  esti- 
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PENALTIES 

Sec.  1877.  (a)  =^  *  * 

(b)  (1)  Whoever  knowingly  and  iDiUfully  solicits  or  receives  any 
remuneration  (including  any  kickback,  bribe,  or  rebate)  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or  in  kind — 

(A)  in  return  for  referring  an  individual  to  a  person  for  the 
furnishing  or  arranging  for  the  furnishing  of  any  item  or  service 
for  which  payment  may  be  made  in  whole  or  in  part  under  this 
title,  or 

(B)  in  return  for  purchasing,  leasing,  ordering,  or  arranging 
for  or  recommending  purchasing,  leasing,  or  ordering  any  good, 
facility,  service,  or  item  for  which  payment  may  be  made  in  wliolc 
or  in  part  under  this  title, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be  fined 
not  more  than  $25,000  or  imprisoned  for  not  more  than  five  vears,  oi' 
both. 

(2)  Whoever  knoioingly  and  willfully  offers  or  pays  any  remunera- 
tion (including  any  kickback,  bribe,  or  rebate)  directly  or  indirectly, 
overtly  or  covertly,  in  cash  or  in  kind  to  any  person  to  induce  such 
person — 

(A)  to  refer  an  individual  to  a  person  for  the  furnishing  or 
arranging  for  the  furnishing  of  any  item  or  service  for  whicli 
payment  may  be  made  in  whole  or  in  part  under  this  title,  or 

(B)  to  purchase,  lease,  order,  or  arrange  for  or  recommend 
purchasing,  leasing,  or  ordering  any  good,  facility,  service,  or 
item  for  which  payment  may  be  made  in  Avho^c  or  in  part  under 
this  title, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be  fined 
not  more  than  $25,000  or  imprisoned  for  not  more  than  five  vears,  or 
both. 

t~  ^  ❖  * 

PROVIDER  REIMBURSEMENT  REVIEW  BOARD 

Sec.  1878.  (a)  - 

*  4c  4c  *  *  *  4c 

(f )  (1)  A  decision  of  the  Board  shall  be  final  unless  the  Secretary, 
on  his  own  motion,  and  within  60  days  after  the  provider  of  services  is 
notified  of  the  Board's  decision,  reverses,  affirms,  or  modifies  the 
Board's  decision.  Providers  shall  have  the  right  to  obtain  judicial  re- 
view of  any  final  decision  of  the  Board,  or  of  any  reversal,  affirmance, 
or  modification  by  the  Secretary,  by  a  civil  action  commenced  within 
60  days  of  the  date  on  which  notice  of  any  final  decision  by  the  Board 
or  of  any  reversal,  affirmance,  or  modification  by  the  Secretary  is 
received.  Providers  shall  also  have  the  right  to  obtain  judicial  revieic 
of  any  action  of  the  fiscal  intemiediari/  which  involves  a,  question  of 
law  07  regulations  relevant  to  the  matters  in  controversy  wJienever  the 
Board  determines  {on  its  own  motion  or  at  the  request  of  a  provider 
of  services  as  described  in  the  following  sentence)  that  it  is  loithout 
authority  to  decide  the  que^tion^  hy  a  civil  action  commenced  idthin 
sixty  days  of  the  date  on  ivhich  such  determination  is  rendered.  If  n 


mo 

provider  of  services  may  obtain  a  hearing  under  subsection  (a)  and 
has  filed  a  request  for  such  a  hearing^  such  provider  may  file  a  request 
for  a  determination  hy  the  Board  of  its  authority  to  decide  the  ques- 
tion of  law  or  regulations  relevant  to  the  matters  in  controversy  {ac- 
companied hy  svxih  documents  and  materials  as  the  Board  shall  require 
for  purposes  of  rendering  such  determination).  The  Board  shall  ren- 
der su^h  determination  in  writing  within  thirty  days  after  the  Board 
receives  the  request  and  such  accompanying  documents  and  materials^ 
and  the  determination  shall  he  considered  a  final  decision  and  not 
subject  to  review  hy  the  Secretary.  If  the  Board  fails  to  render  such 
determination  within  such  period,  the  provider  may  bring  a  civil 
action  {within  sixty  days  of  the  end  of  such  period)  loith  respect  to 
the  matter  in  controversy  contained  in  such  request  for  a  hearing. 
Such  action  shall  be  brought  in  the  district  court  of  the  United  States 
for  the  judicial  district  in  wihich  the  provider  is  located  or  in  the  Dis- 
trict Court  for  the  District  of  Columbia  and  shall  be  tried  pursuant 
to  the  applicable  provisions  under  chapter  7  of  title  5,  United  States 
Code,  notwithstanding  any  other  provisions  in  section  205. 

*  ***** 

LIMITATION  ON  LIABILITY  OF  BENEFICIARY  WHERE  MEDICARE  CLAIMS  ARE 

DISALLOWED 

Sec.  1879.  (a)  *  *  * 
«  *  *  *  *  « 

{e)  Where  payment  for  inpatient  hospital  services  or  extended  care 
services  may  not  be  made  under  part  A  of  this  title  on  behalf  of  an  indi- 
vidual entitled  to  benefits  under  su^h  part  solely  because  of  an  unin- 
tentional, inadvertent,  or  erroneous  action  with  respect  to  the  transfer 
of  such  individual  from  a  hospital  or  skilled  nursing  facility  that 
meets  the  requirements  of  sections  1861  (e)  or  (j)  hy  such  a  provider 
of  services  acting  in  good  faith  in  accordance  with  the  advice  of  a 
utilization  review  committee,  professional  standards  review  organi- 
zation, or  fiscal  intermediary,  or  on  the  basis  of  a  clearly  erroneous 
administrative  decision  by  a  provider  of  services,  the  Secretary  shall 
take  sux)h  action  with  respect  to  the  payment  of  such  benefits  as  he 
determines  may  be  necessary  to  correct  the  effects  of  such  v/rdnten- 
tional,  inadvertent,  or  erroneous  action. 

medicare  coverage  for  end  STAGE  RENAL  DISEASE  PATIENTS 

Sec.  1881.  (a)  *  *  * 

:fe  *  4r  *  «  *  4i 

(c)  (1)  (A)  *  *  * 
♦  ***«♦* 

(4)  The  Secretary  shall,  in  determining  whether  to  certify  addi- 
tional facilities  or  expansion  of  existing  facilities  within  a  network, 
take  into  account  the  network's  goals  and  performance  as  reflected  in 

the  network's  annual  report.  The  Secreta')'^  may  not  find,  for  rmrposes 
of  such  certification,  that  the  addition  or  expansion  of  a  facility  with- 
in a  network  is  not  needed  if  the  State  health  planning  and  develop- 
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meiit  agency^  fully  or  conditionally  designated  under  Title  XV  of  the 
Public  Health  Service  Act  for  the  State  in  lohich  the  facility  is  lo- 
cated^ has  certified  under  section  1623(a)  (i)  (B)  of  sv^h  Act  that  such 
addition  or  expansion  is  needed. 

^  ^  ^  ifi  * 

(e)  (1)  Notwithstanding  any  other  provision  of  this  title,  the  Secre- 
tary may,  pursuant  to  agreements  with  approved  providers  of  services 
[and],  renal  dialysis  facilities,  and  nonprofit  entities  which  the  Secre- 
tary finds  can  furnish  equipment  economically  and  efficiently^  reim- 
burse such  providers  [and  facilities],  facilities^  and  nonprofit  entities 
(without  regard  to  the  deductible  and  coinsurance  provisions  of  this 
title)  for  the  reasonable  cost  of  the  purchase,  installation,  maintenance 
and  reconditioning  for  subsequent  use  of  artificial  kidney  and  auto- 
mated dialysis  peritoneal  machines  (including  supportive  equipment) 
which  are  to  be  used  exclusively  by  entitled  individuals  dialyzing  at 
home. 

(2)  An  agreement  under  this  subsection  shall  require  that  the  pro- 
vider [or  facility  will],  facility^  or  other  entity  loill— 

(A)  make  the  equipment  available  for  use  only  by  entitled  in- 
dividuals dialyzing  at  home ; 

(B)  recondition  the  equipment,  as  needed,  for  reuse  by  such 
individuals  throughout  the  useful  life  of  the  equipment,  includ- 
ing modification  of  the  equipment  consistent  with  advances  in  re- 
search and  technology  ; 

(C)  provide  for  full  access  for  the  Secretary  to  all  records  and 
information  relating  to  the  purchase,  maintenance,  and  use  of  the 
equipment ;  and 

(D)  submit  such  reports,  data,  and  information  as  the  Secretary 
may  require  with  respect  to  the  cost,  management,  and  use  of  the 
equipment. 

*  4c  4c  «  «  4e  • 

(g)  The  Secretary  shall  submit  to  the  Congress  on  [April]  July  1, 
1979,  and  [April]  July  1  of  each  year  thereafter  a  report  on  the  end 
stage  renal  disease  program,  including  but  not  limited  to — 

(1)  the  number  of  patients,  nationally  and  by  renal  disease 
network,  on  dialysis  (self -dialysis  or  otherwise)  at  home  and  in 
facilities ; 

(2)  the  number  of  new  patients  entering  dialysis  at  home  and 
in  facilities  during  the  year ; 

(3)  the  number  of  facilities  providing  dialysis  and  the  utiliza- 
tion rates  of  those  facilities ; 

(4)  the  number  of  kidney  transplants,  by  source  of  donor  organ ; 

(5)  the  number  of  patients  awaiting  organs  for  transplant  ; 

(6)  the  number  of  transplant  failures ; 

(7)  the  range  of  costs  of  kidney  acquisitions,  by  type  of  f  acility 
and  by  region ; 

(8)  the  number  of  facilities  providin^^  transplants  and  the 
number  of  transplants  performed  per  facility ; 

(9)  patient  mortality  and  morbidity  rates: 

(10)  the  average  annual  cost  of  hospitalization  for  ancillary 
problems  in  dialysis  and  transplant  patients,  and  dnig  costs  for 
transplant  patients ; 
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(11)  medicare  payment  rates  for  dialysis,  transplant  proce- 
dures, and  physician  services,  along  with  any  changes  in  such 
rates  during  the  year  and  the  reasons  for  those  changes ; 

(12)  the  results  of  cost-saving  experiments ; 

(13)  the  results  of  basic  kidney  disease  research  conducted  by 
:     the  Federal   Government,   private  institutions,   and  foreign 

governments ; 

(14)  information  on  the  activities  of  medical  review  boards  and 
other  networks  organizations ;  and 

(15)  estimated  program  costs  over  the  next  five  years. 

INTERNATIONAL  AGREEMENTS 

Sec.  1883.  (a)  The  President  is  authorized  to  enter  into  agreements 
establishing  reciprocal  arrangements  hetioeen  the  programs  estab- 
lished hy  this  title  and  the  program  of  any  foreign  country  under 
which  si/niilar  services  are  promded  directly  to  entitled  individuMs  or 
under  which  insurance  is  provided  to  meet  all  or  part  of  the  expenses 
of  entitled  individuals  for  such  services. 

(b)  Any  agreement  establishing  such  a  reciprocal  arrangement  pur- 
suant to  this  section  shall  specify — 

(1)  the  nature  and  extent  of  payment  to  be  made  to  or  on  behalf 
of  {A)  individuals  entitled  to  benefits  under  this  title  for  services 
covered  under  such  title  v)hen  such  individuals  are  present  in  the 
foreign  country  and  receive  such  services  from  persons  who  are 
authorized  under  the  program  of  that  foreign  country  to  furnish 
them.,  and  (B)  individuals  entitled  to  benefits  under  the  program 
of  that  foreign  country  who  receive  such  services  in  the  United 
States  from  persons  meeting  such  requirements  or  conditions  as 
are  required  under  such  title; 

(2)  such  limitations  on  the  nature  and  duration  of  services  for 
v)hich  payment  may  be  made  in  one  country  to  individuals  en- 
titled, to  benefits  under  the  program  of  the  other  country.,  as  the 
President  deems  appropriate^  except  that  no  agreement  shall  au- 
thorize any  individual  to  receive  benefits  in  the  United  States  on  a 

•      reciprocal  basis  in  excess  of  those  promded  for  individuals  entitled 
to  benefits  under  this  title; 

(3)  such  limitations  on  entitlement  of  individuals  to  benefits  on 
a  reciprocal  basis  under  an  agreement  in  the  United  States  and  in 
the  foreign  countr'y^  as  the  President  deems  appropriate^  except 

•  that  no  agreement  shall  provide  entitlement  to  benefits  under  this 
title  in  the  United  States  for  an  individual  who  does  not  meet  the 
requirements  for  entitlement  applicable  under  such  title  loith 
respect  to  age  or  medical  condition; 

{Jf.)  the  methods  by  lohich  the  cost  of  providing  services  to  per- 
sons on  a  reciprocal  basis  shall  be  shared  equitably  by  the  persons 
receiving  such  services  and  by  the  respective  programs  of  the 
United  States  and  the  foreign  country ;  and 

(5)  such  other  provisions  not  inconsistent  with  this  section^  as 
the  President  deems  appropriate. 

(c)  The  Secretary  shall  maJce  rules  and  regulations  and  establish 
procedures  which  are  reasonable  and  necessary  to  implement  and  ad- 
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minister  any  agreement  which  has  been  entered  into  in  accordance 
with  this  section. 

(d)  Pending  the  conclusion  of  an  agreement  under  this  section  vnth 
a  foreign  country^  the  Secretary  is  authorized  to  enter  into  interim 
arrangements  with  any  hospital  in  that  country  which  is  accredited  hy 
the  Joint  Commission  on  Accreditation  of  Hospitals^  or  such  other 
hospitals  as  the  Secretary  finds  meet  health  and  safety  standards 
equivalent  to  those  required  under  this  title  for  hospitals  in  the  United 
States  and  which  are  accredited  in  the  foreign  country  concerrved^ 
under  which  payment  may  he  made  for  inpatient  hospital  services^  as 
defined  in  section  1861^  to  or  on  hehalf  of  an  individual  who  is  entitled 
to  such  benefits  under  part  A  of  this  title.  For  purposes  of  making 
payment  under  such  an  interim  arrangement^  the  Secretary  shall  u^e 
tohichever  of  the  methods  provided  for  in  section  1814(f)  he  finds 
appropriate^  except  that  any  payments  made  umder  part  A  of  this  title 
to  the  individual  or  to  the  hospital  shall  he  reduced  to  the  extent  that 
the  individual  has  no  legal  obligation  to  pay  for  any  items  or  services 
furnished  to  such  individual  by  reason  of  the  laws  of  the  foreign 
country  in  which  the  hospital  is  located  or  such  individuaVs  member- 
ship in  an  insurance  plan  that  provides  for  payment  for  such  items  or 
services. 

HOSPITAL  PROVIDERS  OF  EXTENDED  CARE  SERVICES 

Sec.  188If-.  (a)  (1)  Any  hospital  (other  than  a  hospital  which  has 
in  effect  a  icaiver  of  the  requirement  imposed  by  section  1861(e)  (5)) 
which  has  an  agreement  under  section  1866  may  (suhject  to  subsection 
(b))  enter  into  an  agreement  with  the  Secretary  under  which  its 
inpatient  hospital  facilities  may  be  used  for  the  furnishing  of  services 
of  the  type  which^  if  furnished  by  a  skilled  nursing  facility^  ivould 
constitute  post-hospital  extended  care  services. 

(2)  (A)  N otioithstanding  any  other  provision  of  this  title^  payment 
to  any  hospital  for  services  furnished  under  an  agreement  entered 
into  under  this  section  shall  be  based  upon  the  reasonable  cost  of  the 
services  as  determined  under  subparagraph  (B). 

(B)  (i)  The  reasonable  cost  of  the  services  consists  of  the  reasonable 
cost  of  routine  services  (determined  under  clause  (ii) )  and  the  reason- 
able cost  of  ancillary  services  (determined  under  clause  (Hi) ). 

(ii)  The  reasonahle  cost  of  routine  services  furnished  during  any 
calendar  year  by  a  hospital  under  an  agreement  under  this  section  is 
equal  to  the  product  of  (I)  the  number  of  patient-days  during  the  year 
for  which  the  services  were  furnished.^  and  (II)  the  average  reasonable 
cost  per  patient-day^  such  average  reasonahle  cost  per  patient-day 
being  the  average  rate  per  patient-day  paid  for  routine  services  dur- 
ing the  previous  calendar  year  under  Title  XIX  to  skilled  nu7'smg 
facilities  located  in  the  State  in  lohich  the  hospital  is  located  and  which 
have  agreements  entered  into  under  section  1902(a)  (28). 

(Hi)  The  reasonable  cost  of  ancillary  services  shall  be  determined 
in  the  same  manner  as  the  reasonable  cost  of  ancillary  services  pro- 
vided for  inpatient  hospital  services. 

(b)  The  Secretary  may  not  enter  into  an  agreement  under  this  sec- 
tion with  any  hospital  unless  the  hospital  has  been  granted  a  certificate 
of  need  for  the  provision  of  long-term  care  services  from  the  State 
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health  planning  and  development  agency  {designated  under  section 
1521  of  the  Public  Health  Service  Act)  for  the  State  in  which  the 
hospital  is  located, 

(c)  An  agreement  with  a  hospital  under  this  section  shall^  except 
as  otherwise  provided  under  regulations  of  the  Secretary^  he  subject 
to  termination  on  the  same  conditions  as  are  agreements  with  skilled 
nursing  facilities  under  section  1866  {unless  the  hospital  fails  to  sat- 
isfy the  requirements  specified  in  subsection  {b))  and  shall^  where  not 
inconsistent  with  any  provision  of  this  section^  impose  the  same  duties^ 
responsibilities^  conditions^  and  limitations^  as  those  imposed  under 
such  agreements  entered  into  under  section  1866;  except  that  no  such 
agreement  with  any  hospital  shall  be  in  effect  for  any  period  during 
which  the  hospital  does  not  have  in  effect  an  agreement  under  section 
1866^  or  where  there  is  in  effect  for  the  hospital  a  waiver  of  the  re- 
quirement imposed  by  section  1861  {e)  {5) ,  A  hospital  whose  agree- 
ment under  this  section  has  been  terminated  shall  not  be  eligible  to 
undertake  a  new  agreement  until  a  two-year  period  has  elapsed  from 
the  termination  date. 

{d)  Any  agreement  with  a  hospital  under  this  section  shall  provide 
that  payment  for  services  will  be  made  only  for  services  for  which 
payment  would  be  made  as  post-hospital  extended  care  services  if  those 
services  had  been  furnished  by  a  skilled  nursing  facility  under  an 
agreement  entered  into  under  section  1866 ;  and  any  individual  who 
is  furnished  services,,  for  which  payment  may  be  made  under  an  agree- 
ment under  this  section^  shall,,  for  purposes  of  this  title  {other  than 
this  section) ,  be  deemed  to  have  received  post-hospital  extended  care 
services  in  like  manner  and  to  the  same  extent  as  if  the  services  fur- 
nished to  him  had  been  post-hospital  extended  care  services  furnished 
by  a  skilled  nursing  facility  urxder  an  agreement  under  section  1866. 

{e)  During  a  period  for  which  a  hospital  has  in  effect  an  agreement 
under  this  section.,  in  order  to  allocate  routine  costs  between  hospital 
and  long-term  care  services  for  purposes  of  determining  payment  for 
inpatient  hospital  services^  the  total  reimhursement  received  for 
routine  services  from  all  classes  of  long-term  care  patients  {including 
XV II h  Title  XIX.  and  private  pay  patients)  shall  he  subtracted  from 
the  hospitaVs  total  routine  costs  before  calculations  are  made  to  de- 
terminate Title  XVIII  reimhuTsemerit  for  routine  hospital  se?-rices.  , 

(/)  A  hospital  which  enters  into  an  agreement  with  the  Secretary 
under  this  section  shall  be  required  to  meet  those  conditions  applicable 
to  skilled  nursing  facilities  relating  to  discharge  planning  and  the 
social  services  function  {and  staffing  requirements  to  satisfy  it)  which 
are  promulgated  by  the  Secretary  under  section  1861  {j)  {15).  Services 
furnished  by  such  a  hospital  which  would  otherwise  constitute  post- 
hospital  extended  care  services  if  furnished  by  a  skilled  nursing  fa- 
cility shall  be  subject  to  the  same  requirements  applicable  to  such 
services  lohen  furnished  by  a  skilled  nursing  facility  except  for  those 
requirements  the  Secretary  determines  are  inappropriate  in  the  case 
of  these  services  being  furnished  by  a  hospital  under  this  section. 

{g)  The  Secretar-y  shall  prescribe  by  regulation  an  alternative 
method  for  determining  the  amount  of  the  reasonable  cost  of  post- 
hospital  extended  care  services  furnished  in  a  distinct  part  of  a  hos- 
pital certified,  as  a,  skilled  nursing  facility  under  section  1861  {j)  that 
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is  the  same  method  as  the  method  described  in  subsections  {a)  and  {e) 
for  determining  the  amount  of  the  reasonable  cost  for  such  services 
furnished  by  a  hospital  that  u^es  beds  interchangeably  for  either  acute 
or  long-term  care  and  shall  approve  the  u^e  of  this  method  when  a 
hospital  can  demonstrate  that  its  use  would  contribute  significantly 
to  the  more  efficient  or  effective  administration  of  this  part  and  would 
be  in  the  interest  of  program  beneficiaries. 

«  :ic  ♦  He  «  *  4c 

TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL 
ASSISTANCE  PROGRAMS 
*  *  *  «  *  * 

STATE  PLANS  FOR  MEDICAL  ASSISTANCE 

Sec.  1902.  (a)  A  State  plan  for  medical  assistance  must — 

^■j^^  H:  *  * 

*  *  «  *  ♦  *  * 

(9)  provide — 

(A)  that  the  State  health  agency,  or  other  appropriate 
State  medical  agency  (whichever  is  utilized  by  the  Secretary 
for  the  purposes  specified  in  the  first  sentence  of  section  1864 
(a)),  shall  be  responsible  for  establishing  and  maintaining 
health  standards  for  private  or  public  institutions  in  which 
recipients  of  medical  assistance  under  the  plan  may  receive 
care  or  service,  [and] 

(B)  for  the  establishment  or  designation  of  a  State  au- 
thority or  authorities  which  shall  be  responsible  for  estab- 
lishing and  maintaining  standards,  other  than  those  relating 
to  health,  for  such  institutions^ and 

(O)  that  any  laboratory  services  paid  for  under  such  plan 
rrmst  be  provided  by  a  laboratory  which  meets  the  require- 
ments of  section  1861  {e)  {9)  or  paragraphs  {10)  and  {11) 
of  section  1861  {s) ; 

(18)  provide — 

(A)  (i)  for  the  inclusion  of  some  institutional  and  some 
noninstitutional  care  and  services,  and 

(ii)  for  the  inclusion  of  home  health  services  for  any  indi- 
vidual who,  under  the  State  plan,  is  entitled  to  skilled  nursing 
facility  services,  and 

(B)  in  the  case  of  individuals  receiving  aid  or  assistance 
under  anv  plan  of  the  State  a^pi  OA  ed  under  Title  I,  X,  XIV. 
or  XYI,  or  part  A  of  Title  TV,  or  with  respect  to  whom  sup- 
plemental security  income  benefits  are  being  paid  imder  Title 
XVT,  for  the  inclusion  of  at  least  the  care  and  services  listed 
in  clauses  (1)  through  (5)  of  section  1905(a),  and 

(C)  in  the  case  of  individuals  not  included  under  subpara- 
graph (B)  for  the  inclusion  of  at  least — 

(i)  the  care  and  services  listed  in  clauses  (1)  through 
(5)  of  section  1905(a)  or 
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(ii)  (I)  the  care  and  services  listed  in  any  7  of  the 
clauses  numbered  (1)  through  (16)  of  such  section  and 
(II)  in  the  event  the  care  and  services  provided  under 
the  State  plan  include  hospital  or  skilled  nursing  fa- 
cility services,  physicians'  services  to  an  individual  in  a 
hospital  or  skilled  nursing  facility  during  any  period 
he  is  receiving  hospital  services  from  such  hospital  or 
skilled  nursing  facility  services  from  such  facility,  and 

(D)  for  payment  {except  where  the  State  agency  is  subject 
to  an  order  under  section  1913)  of  the  reasonable  cost  of  in- 
patient hospital  services  provided  under  the  plan,  as  deter- 
mined in  accordance  with  methods  and  standards,  consistent 
with  section  1122,  which  shall  be  developed  by  the  State  and 
reviewed  and  approved  by  the  Secretary  and  (after  notice  of 
approval  by  the  Secretary)  included  in  the  plan,  except  that 
the  reasonable  cost  of  any  such  services  as  determined  under 
such  methods  and  standards  shall  not  exceed  the  amount 
which  would  be  determined  under  section  1861  (v)  as  the  rea- 
sonable cost  of  such  services  for  the  purposes  of  Title  XVIII, 
except  that  in  the  case  of  hospitals  reimbursed  for  services 
under  part  A  of  Title  XVI 1 1  hi  aecord,ance  irith  section  1814 
(b)  (^),  the  plan  must  provide  for  payment  of  inpatient  hos- 
pital services  provided  in  such  hospitals  under  the  plan  in  axi- 
cordance  with  the  reimbursement  system  used  under  such 
section;  and 

(E)  effective  July  1,  1976,  for  payment  {except  where  the 
State  agency  is  subject  to  an  order  under  section  1913)  of  the 
skilled  nursing  facility  and  intermediate  care  facility  serv- 
ices provided  under  the  plan  on  a  reasonable  cost  related 
basis,  as  determined  in  accordance  with  methods  and  stand- 
ards which  shall  be  developed  by  the  State  on  the  basis  of 
cost-finding  methods  approved  and  verified  by  the  Secretary ; 
and 

*  «  *  *  «  *  m 

(23)  except  in  the  case  of  Puerto  Rico,  the  Virgin  Islands,  and 
Guam,  provided  that  any  individual  eligible  for  medical  assist- 
ance (including  drugs)  may  obtain  such  assistance  from  any 
institution,  agency,  community  pharmacy,  or  person,  qualified 
to  perform  the  service  or  services  required  (including  an  orga- 
nization which  provides  such  services,  or  arranges  for  their  avail 
ability,  on  a  pre-payment  basis),  who  undertakes  to  provide  him 
such  services;  and  a  State  plan  shall  not  be  deemed  to  be  out  of 
compliance  with  the  requirements  of  this  paragraph  or  para- 
graph (1)  or  (10)  solely  by  reason  of  the  fact  that  the  State  (or 
any  political  subdivision  thereof)  (A)  has  entered  into  a  con- 
tract with  an  organization  which  has  agreed  to  provide  care  and 
services  in  addition  to  those  offered  under  the  State  plan  to 
individuals  eligible  for  medical  assistance  who  reside  in  the  geo- 
graphic area  served  by  such  organization  and  Avho  elect  to  obtain 
such  care  and  services  from  such  organization,  or  by  reason  of 
the  fact  that  the  plan  provides  for  payment  for  rural  health 
clinic  services  only  if  those  services  are  provided  by  a  rural  health 
clinic,  or  (B)  during  the  three-year  pemod  beginning  on  the  later 
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of  October  7, 1980^  or  the  date  of  the  enactment  of  this  clause^  has 
made  arrangements  through  a  competitive  bidding  process  or 
otherwise  for  the  purchase  of  laboratory  services  referred  to  in 
section  1905(a)  (3),  if  the  Secretary  has  found  that  (i)  adequate 
services  will  be  available  muler  such  arrangements^  (ii)  such  libo- 
ratory  services  will  be  provided  only  through  laboratories  (/) 
which  meet  the  requirements  of  the  section  1861(e)  (9)  or  para- 
graphs (10)  and  (11)  of  section  1861  (s),  and  such  additional  re- 
quirements as  the  Secretary  may  require^  (II)  no  more  than  75 
percent  of  whose  charges  for  such  services  are  for  ser-vices  pro- 
vided to  individuals  who  are  entitled,  to  benefits  under  this  title 
or  imder  part  A  or  part  U  of  Title  XYIIL  and  (///)  charges  for 
services  provided  under  such  arrangements  are  made  at  the  lowest 
rate  charged  (determined  without  regard  to  administrative  costs 
which  are  related  solely  to  the  method  of  reimbursement  for  such 
services)  for  comparable  services  by  the  provider  of  such  services^ 
or^  if  charged  for  on  a  unit  price  basis ^  such  charges  result  in  ag- 
gregate expenditures  not  in  excess  of  expenditures  that  would  be 
made  if  charges  were  at  the  lowest  rate  charged  for  comparable 
services  by  the  provider  of  such  services ; 

4c  :jc  4(  af:  ^'  iie  * 

(33)  provide— 

(A)  that  the  State  health  agency,  or  other  appropriate 
state  medical  agency,  shall  be  responsible  for  establishing  a 
plan,  consistent  with  regulations  prescribed  by  the  Secre- 
tary, for  the  review  by  appropriate  professional  health  per- 
sonnel of  the  appropriateness  and  quality  of  care  and  serv- 
ices furnished  to  recipients  of  medical  assistance  under  the 
plan  in  order  to  provide  guidance  with  respect  thereto  in 
the  administration  of  the  plan  to  the  State  agency  established 
or  designated  pursuant  to  paragraph  (5)  and,  where  appli- 
cable, to  the  State  agency  described  in  the  penultimate  sen- 
tence of  this  subsection ;  and 

(B)  that  the  State  or  local  agency  utilized  by  the  Secretary 
for  the  purpose  specified  in  the  first  sentence  of  section 
1864(a).  or,  if  such  agency  is  not  the  State  agency  which  is 
responsible  for  licensing  health  institutions,  the  State  agency 
responsible  for  such  licensing,  will  perform  for  the  State 
agency  administering  or  supervising  the  administration  of 
the  plan  approved  under  this  title  the  function  of  determin- 
ing whether  institutions  and  agencies  meet  the  requirements 
for  participation  in  the  program  under  such  plan,  except  that 
the  Secretary  is  authorized  to  validate  State  determinations 
and^  on  that  basis^  make  independent  and  bindin^g  determi- 
nations concerning  the  extent  to  which  individual  institu- 
tions and.  agencies  meet  the  requirements  for  participation; 

[(35)  provide  that  any  intermediate  care  facility  receiving  pay- 
ments under  such  plan  complies  with  the  requirements  of  section 
1124;3 
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(35)  provide  that  any  disclosing  entity  {as  defined  in  section 
I12If.{a)  {2))  receiving  payments  under  such  plan  complies  with 
the  requirements  of  section  1121^; 

*  Hs  ❖  *  *  * 

[(39)  provide  that,  subject  to  subsection  (g),  whenever  the 
single  State  agency  which  administers  or  supervises  the  adminis- 
tration of  the  State  plan  is  notified  by  the  Secretary  under  section 
1862(a)  (2)  (A)  that  a  physician  or  other  individual  practitioner 
has  been  suspended  from  participation  in  the  program  under  title 
XVIIl,  the  agency  shall  promptly  suspend  such  physician  or 
practitioner  from  participation  in  the  plan  for  not  less  than  the 
period  specified  in  such  notice,  and  no  payment  may  be  made 
under  the  plan  with  respect  to  any  item  or  service  furnished  by 
such  physician  or  practitioner  during  the  period  of  the  suspension 
under  this  title;] 

{89)  provide  that  the  State  agency  shall  har  any  specified  in- 
dividual from  participation  in  the  program,  under  the  State  plan 
for  the  period  specified  hy  the  Secretary^  when  required  hy  him 
to  do  so  pursuant  to  section  1127^  and  provide  that  no  pa/yment 
may  he  made  under  the  plan  with  respect  to  any  item  or  service 
furnished  hy  such  individual  during  such  period; 

(40)  require  each  health  services  facility  or  organization  which 
receives  payments  under  the  plan  and  of  a  type  for  which  a  uni- 
form reporting  system  has  been  established  under  section  1121(a) 
to  make  reports  to  the  Secretary  of  information  described  in  such 
section  in  accordance  with  the  uniform  reporting  system  (es- 
tablished under  such  section)  for  that  type  of  facility  or  orga- 
nization ;  [and] 

(41)  provide  that  whenever  a  provider  of  services  or  any 
other  person  is  terminated,  suspended,  or  otherwise  sanctioned 
or  prohibited  from  participating  under  the  State  plan,  the  State 
agency  shall  promptly  notify  the  Secretary  of  such  action  [.]/ 

(4^)  provide  {A)  that  the  records  of  any  entity  participating 
in  the  plan  and  providing  services  reimhursoMe  on  a  cost-related 
hasis  loill  he  audited  as  the  Secretary  determines  to  he  necessary 
to  insure  that  proper  payments  are  made  under  the  plan^  (B)  that 
such  audits,  for  such  entities  also  providing  services  u/nder  title 
XVIII,  will  he  coordinated  and  conducted  jointly  {to  such  ex- 
tent and  in  such  manner  as  the  Secretary  shall  prescribe)  with 
audits  conducted  for  purposes  of  such  part,  and  {O)  for  payment 
of  such  proportion  of  costs  of  each  such  common  audit  as  is  deter 
mined  under  methods  specified  hy  the  Secretary  under  section 
1128{a).  ;and 

(y0)  if  the  State  plan  makes  provision  for  payment  to  a  phy- 
sician for  laboratory  services  the  perfor'mance  of  which  such  phy- 
sician {or  any  other  physician  with  whom  he  shares  his  practice) 
did  not  personally  perform  or  supervise,  include  provision  to 
insure  that  payment  under  the  State  plan  for  such  laboratory 
services  not  exceed  the  payment  authorized  for  such  services  hy 
section  lS4£{h). 
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[(g)  The  Secre'tary  may  waive  suspension  under  subsection  (a)  (39) 
of  a  physician's  or  practitioner's  participation  in  a  State  plan  ap- 
proved under  this  title  and  of  the  prohibition  under  such  subsection 
of  payment  for  an}^  item  or  service  furnished  by  him  during  the  period 
of  such  suspension,  if  the  single  State  agency  which  administers  or 
supervises  the  administration  of  the  plan  submits  a  request  to  the 
Secretary  for  such  waiver  and  if  the  Secretary  approves  such  request.] 

(h)  (1)  In  addition  to  any  other  authority  under  State  law^  where 
a  State  determines  that  a  skilled  nursing  facility  or  inter-^nediate  care 
facility  which  is  certified  for  participation  under  its  plan  or  lonqer 
substantially  meets  the  promsions  of  section  1861  {j)  or  sectio7i  1905 
(c),  respectively^  and  further  determines  that  the  facility'' s  defi- 
ciencies— 

{A)  immediately  jeopardize  the  health  and  safety  of  its  pa- 
tients^ the  State  shall  provide  for  the  trrmination  of  the  facility''s 
certification  for  participation  under  the  plan  and  may  provide^ 
or 

(B)  do  not  immediately  jeopardize  the  health  and  safety  of 
its  patients^  the  State  may^  in  lieu  of  providing  for  terminating 
the  facility's  certification  for  participation  under  the  plan^ 
provide 

that  no  payment  will  he  made  under  the  State  plan  with  respect  to 
any  individual  admitted  to  such  famlity  after  a  date  specified  hy  the 
State, 

(2)  The  State  shall  not  mahe  such  a  decision  with  respect  to  a 
facility  until  the  facility  has  had  a  reasonable  opportunity^  follow- 
ing the  initial  determination  that  it  no  longer  substantially  meets  the 
provisions  of  section  1861  (j)  or  section  1905(c)  (as  the  case  may  be)^ 
to  correct  its  deficiencies^  and^  following  this  period^  has  been  given 
reasonable  notice  and  opportunity  for  a  hearing. 

(3)  The  Staters  decision  to  deny  pavnwnt  mmi  be  made  eifective 
only  after  such  notice  to  the  public  and  to  the  facility  as  may  be  pro- 
vided for  by  the  State^  and  its  effectiveness  shall  terminate  (A)  when 
the  State  i},vds  th.nt  the,  facility  is  in  sTbsforttial  compliance  (or  is  mak- 
ing good  faith  efforts  to  achieve  substantial  compliance)  with  the  pro- 
visions of  section  1861  (j)  or  section  1903(c)  (as  the  case  may  be)^ 
or  (B)  in  the  case  described  in  paragraph  (1)  (B)^  with  the  end  of  the 
eleventh  month  following  the  month  such  decision  is  made  effective^ 
whichever  occurs  first.  If  a  facility  to  which  clause  (B)  of  the  previous 
sentence  applies  still  fails  to  substantially  meet  the  provisions  of  the 
respective  section  on  the  date  specified  in  such  clause,,  the  State  shall 
terminate  such  facility'' s  certification  for  participation  under  the  plan 
effective  with  the  first  day  of  the  first  month  following  the  month 
specified  in  such  clause. 

PAYMENTS  TO  STATES 

Sec.  1903.  (a)  From  the  sums  appropriated  therefor,  the  Secretary 
(except  as  otherwise  provided  in  this  section)  shall  pay  to  each  State 
which  has  a  plan  approved  under  this  title,  for  each  quarter,  begin- 
ning with  the  quarter  commencing  Januaiy  1, 1966 — 

(1)  an  amount  equal  to  the  Federal  medical  assistance  percent- 
age (as  defined  in  section  1905(b),  subject  to  subsections  (g)  [and 
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(h)],  (A),  and  (j)  of  this  section)  of  the  total  amount  expended 
during  such  quarter  as  medical  assistance  under  the  State  plan 

(including  expenditures  for  premiums  under  part  B  of  title 
XVIII,  for  individuals  who  are  eligible  for  medical  assistance 
under  the  plan  and  (A)  are  receiving  aid  or  assistance  under  any 
plan  of  the  State  approved  under  Title  I,  X,  XIV,  XVI,  or  part 
A  of  title  IV,  or  with  respect  to  whom  supplemental  security 
income  benefits  are  being  paid  under  Title  XVI,  or  (B)  with 
respect  to  whom  there  is  being  paid  a  State  supplementary  pay- 
ment and  are  eligible  for  medical  assistance  equal  in  amount,  dura- 
tion, and  scope  to  the  medical  assistance  made  available  to  indi- 
dividuals  described  in  section  1902(a)  (10)  (A),  and,  except  in  the 
case  of  individuals  sixty-five  years  of  age  or  older  and  disabled 
individuals  entitled  to  hospital  insurance  benefits  under  title 
XVIII  or  who  are  not  enrolled  under  part  B  of  Title  XVIIl, 
other  insurance  premiums  for  medical  or  any  other  type  of  reme- 
dial care  or  the  cost  thereof)  ;  plus 

^  ^  :i:  ii:  ^  Ht  Ht 

(7)  an  amount  eqiml  to  90  per  centum  of  the  sums  expended 
during  such  quarter  lohich  are  attrihutdble  to  the  performam^ce  of 
a  seconds  or  third  opinion  as  to  necessity  and  appropriateness  of 
specified  elective  surgical  procedures  in  the  ca^e  of  a  demonstra- 
tion project  described  in  section  1129(f)  (1)  (B) ;  plu^ 

[(7)]  (5)  an  amount  equal  to  SO  per  centum  of  the  remainder 
of  the  amounts  expended  such  quarter  as  foumd  necessary  hy  the 
Secretary  for  the  j  roper  and  efficient  administration  of  the  State 
plan. 

(i)  Payment  under  the  preceding  provisions  of  this  section  shall 
not  be  made — 

(1)  with  respect  to  any  amount  paid  for  items  or  services  fur- 
nished under  the  plan  after  December  31,  1972,  to  the  extent  that 
such  amount  exceeds  the  charge  which  would  be  determined  to 
be  reasonable  for  such  items  or  services  under  the  fourth  [and 
fifth],  flfth^  and  ninth  sentences  of  section  1842(b)  (3) ;  or 
******* 

[(j)  (1)  Notwithstanding  the  preceding  provisions  of  this  section, 
no  payment  shall  be  made  to  a  State  (except  as  provided  under  this 
subsection)  with  respect  to  expenditures  incurred  by  it  for  services 
provided  by  any  institution  during  any  period  that  an  order  for  sus- 
pension of  payment  (as  authorized  by  this  subsection)  is  effective  with 
respect  to  such  institution. 

[(2)  The  Secretary  may  issue  a  suspension  of  payment  order  with 
respect  to  any  institution  if — 

[(A)  such  institution  (i)  does  not  (at  the  time  such  order  is 
issued)  have  in  effect  an  agreement  with  the  Secretary  which  is 
entered  into  pursuant  to  section  1866;  and  (ii)  did  (prior  to  the 
time  such  order  is  issued)  have  in  effect  such  an  agreement;  and 
[(B)  (i)  The  Secretary  has  been  unable  to  collect  (or  make 
satisfactory  arrangement  for  the  collection  of)  amounts  due  on 
account  of  overpavments  made  to  sucli  institution  under  Title 
XVIII;  or 
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[(ii)  the  Secretary  has  been  unable  to  obtain  from  such  insti- 
tution the  data  and  information  necessary  to  enable  him  to  deter- 
mine the  amount  (if  any)  of  the  overpayments  made  to  such 
institution  under  Title  XVI II. 

[(3)  Whenever  the  Secretary  issues  any  order  for  suspension  of 
payment  under  this  subsection  with  respect  to  any  institution,  he  shall 
submit  a  notice  of  such  order  to  the  single  State  agency  (referred  to  in 
section  1902(a)  (5) )  of  each  State  which  he  has  reason  to  believe  does 
or  may  utilize  the  services  of  such  institution  in  providing  medical 
assistance  under  a  plan  approved  under  this  title. 

[(4)  Any  order  for  suspension  of  payment  issued  with  respect  to 
any  institution  under  this  subsection  shall  become  effective,  in  the  case 
of  any  State  plan  approved  under  this  title,  on  the  60th  day  after  the 
date  the  State  agency  (referred  to  in  section  1902(a)  (5) )  administer- 
ing or  supervising  the  administration  of  such  plan  receives  notice  of 
such  order  submitted  pursuant  to  paragraph  (3) .  Any  such  order  shall 
cease  to  be  effective  at  such  time  as  the  Secretary  is  satisfied  that  the 
institution  is  participating  in  substantial  negotiations  which  seek  to 
remedy  the  conditions  which  gave  rise  to  his  order  of  suspension  of 
payments,  or  that  the  amounts  (referred  to  in  paragraph  (2) )  are  no 
longer  due  from  such  institution  or  that  a  satisfactory  arrangement 
has  been  made  for  the  payment  by  such  institution  of  any  such 
amounts.  Upon  the  determination  of  the  Secretary  that  any  such  order 
with  respect  to  any  such  institution  shall  cease  to  be  effective,  he  shall 
forthwith  notify  each  State  agency  to  which  he  has  theretofore  sub- 
mitted notice  under  paragraph  (3)  with  respect  to  such  institution. 

[(5)  Whenever  any  order  which  has  been  issued  by  the  Secretary 
under  the  preceding  provisions  of  this  subsection  with  respect  to  an 
institution  ceases  to  be  effective,  any  payment  to  which  any  State 
would  (except  for  the  preceding  provisions  of  this  subsection)  have 
been  entitled  under  this  section  on  account  of  services  provided  by 
such  institution  shall  be  made  to  such  State  for  the  month  in  which 
such  order  ceases  to  be  effective.] 

(j)  Notwithstanding  the  preceding  provisions  of  this  section,  the 
amo%int  determined  under  subsection  (a)  (1)  for  any  State  for  any 
quarter  shall  he  adjusted  in  accordance  with  section  1913. 

******* 

(n)  The  State  agency  may  refuse  to  enter  into  any  contract  or 
agreement  with  a  hospital,  nursing  home,  or  other  institution,  organi- 
zation, or  agency  for  purposes  of  participation  under  the  State  plan, 
or  otherwise  to  approve  an  institution,  organization,  or  agency  for 
such  purposes,  if  any  person,  who  has  a  direct  or  indirect  ownership 
or  control  interest  of  5  percent  or  more  in  such  institution,  organiza- 
tion, or  agency,  or  who  is  an  officer,  director,  agent,  or  managing 
employee  (as  defined  in  section  1126(b) )  of  such  institution,  organiza- 
tion, or  agency,  is  a  person  described  in  section  1126(a)  (whether 
or  not  such  institution,  organization,  or  agency  has  in  effect  an  agree- 
ment entered  into  with  the  Secretary  pursuant  to  section  1866  [or  is 
subject  to  a  suspension  of  payment  order  issued  under  subsection  (j)] 
of  this  section;  and,  notwithstanding  any  other  provision  of  this 
section,  the  State  agency  may  terminate  any  such  contract,  agree- 
ment, or  approval  if  it  determines  that  the  institution,  organization. 
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or  agency  did  not  fully  and  accurately  make  any  disclosure  required 
of  it  by  section  1126(a)  at  the  time  such  contract  or  agreement  was 
entered  into  or  such  approval  was  given. 

******* 

CERTIFICATION  AND  APPROVAL  OF  SKILLED  NURSING  FACILITIES  AND  OF 
RURAL  HEALTH  CLINICS 

Sec.  1910.  (a)  *  *  * 
*  *  *  *  *  *  * 

(c)  (1)  The  Secretary  may  cancel  a/pfraval  of  any  skilled  nursing 
or  intermediate  care  fa/iility  at  any  time  if  he  finds  on  the  basis  of  a 
determination  made  hy  him  as  provided  in  section  1902 {a)  {33)  {B) 
that  a  facility  fails  to  meet  the  requirements  contained  in  section 
1902(a)  (28)  or  section  1905 {c)^  or  he  finds  grounds  for  termination 
of  his  agreement  with  the  facility  pursuant  to  section  1866 (b).  In 
that  event  the  Secretary  shall  notify  the  State  agency  and  the  skilled 
nursing  facility  or  inter-mediate  care  facility  that  approval  of  eli- 
gibility of  the  facility  to  farticivate  in  the  programs  established  by 
this  title  and  Title  XVIII  shall  be  terminated  at  a  time  specified  by 
the  Secretary.  The  approval  of  eligibility  of  any  such  facility  to 
participate  in  such  programs  mxiy  not  be  reinstated'  unless  the  Sec- 
retary finds  that  the  reason  for  termination  has  been  removed,  and 
there  is  reasortohle  assurance  that  it  loill  not  recur. 

(2)  Any  skilled  nursing  facility  or  intermediate  care  facility  tohich 
is  dissatisfied  with  a  determination  by  the  Secretary  that  it  no  longer 
qualifies  as  a  skilled  nursing  facility  or  intermediate  care  facility  for 
purposes  of  this  title.,  shall  be  entitled  to  a  hearing  by  the  Secretary 
to  the  same  extent  as  is  provided  in  section  205(b)  and  to  judicial 
revieiu  of  the  Secretary's  final  decision  after  such  hearing  as  is  pro- 
vided in  section  205(g).  Any  agreement  between  such  facility  and 
the  State  agency  shall  remain  in  effect  until  the  period  for  filing  a 
request  for  a  hearing  has  expired  or.  if  a  request  has  been  filed.,  until 
a  decision  has  been  made  by  the  Secretary :  except  that  the  agree- 
ment shall  not  be  extended  if  the  Secretary  makes  a  loritten  deter- 
mination., specifying  the  reasons  therefor,  that  the  continuation  of 
provider  status  constitutes  an  immediate  and  serious  threat  to  the 
health  and  safety  of  patients^  amd  the  Secretary  certifies  that  the 
fa,cility  has  been  notified  of  its  deficiencies  and  has  failed  to  correct 
them. 

WITHHOLDING  OF  FEDERAL  SHARE  OF  PAYMENTS  FOR  CERTAIN 
MEDICARE  PROVIDERS 

Sec.  1913.  (a)  The  Secretary  may  adjust,  in  accordance  with  this 
section,  the  Federal  matching  vayment  to  a  State  icith  respect  to 
expenditures  for  medical  assistance  for  care  or  services  furnished 
vn  any  quarter  by — 

(1)  an  institutimi  (A)  which  has  or  previously  had  in  effect 
an  agreement  loith  the  Secretar-'  under  section  1866 :  and  (B)  (i) 
from  which  the  Secrrtan/  ha9  been  unable  to  recover  overpay- 
ments made  under  Title  XVIII,  or  (ii)  from  which  the  Secretary 
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has  been  unable  to  collect  the,  infovinat'ion  necessdvy  to  enable 
him  to  determine  the  amount  {if  any)  of  the  overpayments  made 
to  such  institution  under  Title  XV II I ;  and 

{2)  any  person  {A)  who  (i)  has  previously  accepted  payment 
on  the  basis  of  an  assignvK'nt  under  section  1842(b)  (3)  (B)  (ii)^ 
and  (ii)  during  the  annual  period  iinmediatcly  preceding  such 
quarter  submitted  no  claims  for  payment  under  Title  XV III ^  or 
submitted  claims  for  payment  under  Title  XVIII  which  aggre- 
gated less  than  the  amount  of  overpayments  made  to  him^  and 
{B)  (^)  from  whom  the  Secretary  has  been  unable  to  recover 
overpayments  received  in  violation  of  the  terms  of  such  assign- 
ment^  or  (ii)  from  whom  the  Secretai-y  has  been  unable  to 
collect  the  informMticm  necessary  to  enable  him  to  determine  the 
amount  {if  any)  of  the  overpayments  made  to  such  person  under 
Title  XVIIL 

{b)  The  Secretary  may  {subject  to  the  remaining  provisions  of  this 
section)  reduce  payment  to  a  State  under  this  title  for  any  quarter  by 
an  amount  equals  to  the  lesser  of  the  Federal  matching  share  of  pay- 
ments to  any  institution  or  person  specified  in  subsection  (a)^  or  the 
total  overpayments  to  such  institution  or  person  under  Title  XV III ^ 
and  may  require  the  State  to  reduce  its  payment  to  such  institution  or 
person  by  such  amount. 

(c)  The  Secretary  shall  not  make  any  adjustment  in  the  payment  to 
a  State.,  nor  require  any  adjustment  in  the  payment  to  an  institution  or 
person^  pursuant  to  subsection  (b)  until  after  he  has  provided  ade- 
quate notice  {which  shall  be  not  less  than  60  days)  to  the  State  agency 
and  the  institution  or  person. 

{d)  The  Secretary  shall  by  regulation  provide  procedures  for  im- 
plementation of  this  section.,  which  procedures  shall  {!)  determine  the 
amount  of  the  Federal  payment  to  which  the  institution  or  person 
would  otherwise  be  entitled  under  this  section  which  shall  be  treated  as 
a  setoff  against  overpayments  under  Title  XVIII,  and  {^)  assure  the 
restoration  to  the  institution  or  person  of  amounts  loithheld  under  this 
section  which  are  ultimately  determined  to  be  in  excess  of  overpay- 
ments under  Title  XVIII  and  to  lohich  the  institution  or  person  would 
otherwise  be  entitled  under  this  title. 

{e)  The  Secretary  shall  restore  to  the  trust  fumds  established  under 
sections  1817  and  18Jj,l^  as  appropriate.,  amounts  recovered  under  this 
section  as  setoffs  against  overpayments  under  Title  XVIIL 

(/)  N otxoithstanding  any  other  provision  of  this  title.,  an  institution 
person  shall  not  be  entitled,  to  recover  from,  any  State  any  airwunt 
in  payment  for  medical  care  and  services  under  this  title  which  is  with- 
held by  the  Stale  agency  pursuant  to  an  order  by  the  Secretary  under 
subsection  {b). 

HOSPITAL  PROVIDERS  OF  SKILLED  NURSING  AND  INTERMEDIATE 
CARE  SERVICES 

Sec.  191  If,,  {a)  N otioitlistanding  any  other  provision  of  this  title., 
payment  w.ay  be  rnjide,  in  accordance  with  this  section^  under  a  State 
plan  approved  under  this  title  for  shilled  nursing  facility  services  and 
intermediate  care  facility  services  furnished  by  a  hospital  which  has 
in  effect  an  agreement  umder  section  188Jf.. 
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(b)  (1)  Payment  to  any  such  hospital^  for  any  skilled  nursing  or 
intermediate  care  facility  services  furnished^  shall  he  at  a  rate  equal 
to  the  averaqe  rate  per  patient-day  paid  for  routine  services  during 
the  previous  calendar  year  under  this  title  to  skilled  nursing  and  inter- 
mediate care  facilities  located  in  the  State  in  which  the  hospital  is  lo- 
cated. The  reasonable  cost  of  ancillary  services  shall  he  determined  in 
the  same  manner  as  the  reasonahle  cost  of  ancillary  services  provided 
for  inpatient  hospital  services. 

(2)  With  respect  to  any  period  for  which  a  hospital  has  an  agree- 
ment under  section  1881^^  in  order  to  allocate  routine  costs  hetween 
hospital  and  long-term  care  services.,  the  total  reimbursement  for 
routine  services  received  from  all  classes  of  lonq-term  oa>re  patients 
(including  Title  XV III ^  Title  X/X,  and  private  pay  patients)  shall 
he  subtracted  from  the  hospital  total  routine  costs  before  calcula- 
tions are  made  to  determine  Title  XIX  reimhursement  for  routine 
hosp'tal'  services. 

(c)  The  State  plan  may  provide  an  alternative  niethod  for  deter- 
mining the  amount  of  payment  for  long-term  care  services  fuimished 
in  a  distinct  part  of  a  hospital  (where  the  conditions  described  in 
section  188J^,(g)  are  met)  that  is  the  same  as  the  method  prescribed 
in  subsection  (h)  of  this  section  for  determining  the  amount  of  pay- 
ment for  such  services  furnished  by  a  hospital  thai  uses  beds  inter- 
changeably for  either  acute  or  long-term  care. 


Section  7  of  the  Railroad  Retirement  Act  of  1974 
powers  and  duties  of  the  board 
Sec.  7.  (a)  *  *  * 

:fc  *  *  «  «  *  * 

(d)  (1)  The  Board  shall,  for  purposes  of  this  subseotion.,  have  the 
same  authority  to  determine  the  rights  of  individuals  described  in 
subdivision  (2)  to  have  payments  made  on  their  behalf  for  hospital 
insurance  benefits  consisting  of  inpatient  hospital  services,  posthos- 
pital  extended  care  services,  [posthospital]  home  health  services,  and 
outpatient  hospital  diagnostic  services  (all  hereinafter  referred  to 
as  "services")  under  section  226,  and  parts  A  and  C  of  title  XVIII, 
of  the  Social  Security  Act  as  the  Secretary  of  Health,  Education, 
and  Welfare  has  under  such  section  and  such  parts  with  respect  to 
individuals  to  whom  such  sections  and  such  parts  apply.  For  pur- 
poses of  section  8,  a  determination  with  respect  to  the  rights  of  an 
individual  under  this  subsection  shall,  except  in  the  case  of  a  pro- 
vider of  services,  be  considered  to  be  a  decision  with  respect  to  an 
annuity. 


Section  3  of  Public  Law  95-210 

To  amend  titles  XVIII  and  XIX  of  the  Social  Security  Act  to  provide 
payment  for  rural  health  clinic  services,  and  for  other  purposes. 
•  ♦  «  *  *  m  • 


96th  Congress 
2d  Session 


HOUSE  OF  REPRESENTATIVES 


Report 

No.  96-1479 


OMNIBUS  RECONCILIATION  ACT  OF  1980 


November  26,  1980. — Ordered  to  be  printed 


Mr.  GiAiMO,  from  the  committee  of  conference, 
submitted  the  following 


CONFERENCE  REPORT 

[To  accompany  H.R.  7765] 

The  committee  of  conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendment  of  the  Senate  to  the  bill  (H.R.  7765)  to 
provide  for  reconciliation  pursuant  to  section  3  of  the  First  Concur- 
rent Resolution  on  the  Budget  for  the  fiscal  year  1981,  having  met, 
after  full  and  free  conference,  have  agreed  to  recommend  and  do 
recommend  to  their  respective  Houses  as  follows: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  and  agree  to  the  same  with  an  amendment  as  fol- 
lows: 

In  lieu  of  the  matter  proposed  to  be  inserted  by  the  Senate 
amendment  insert  the  following: 

TITLE  I— SHORT  TITLE  AND  PURPOSE 

SHORT  TITLE 

Section  101.  This  Act  may  be  cited  as  the  ''Omnibus  Reconcili- 
ation Act  of  1980". 

PURPOSE 

Sec.  102.  It  is  the  purpose  of  this  Act  to  implement  the  recommen- 
dations which  were  made  by  specified  committees  of  the  House  of 
Representatives  and  the  Senate  pursuant  to  directions  contained  in 
section  3  of  the  First  Concurrent  Resolution  on  the  Budget  for  the 
fiscal  year  1981  (H.  Con.  Res.  307,  96th  Congress),  and  pursuant  to 
the  reconciliation  requirements  which  were  imposed  by  such  concur- 
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Sec.  9S2.  Preadmission  diagnostic  testing. 

Sec.  933.  Comprehensive  outpatient  rehabilitation  facility  services. 

Sec.  934.  Outpatient  surgery. 

Sec.  935.  Outpatient  physical  therapy  services. 

Sec.  936.  Dentists'  services. 

Sec.  937.  Optometrists'  services. 

Sec.  938.  Antigens. 

Sec.  939.  Treatment  of  planter  warts. 

Subpart  11— Administrative  Changes  and  Miscellaneous  Provisions 

Sec.  .941.  Presumed  coverage  provisions. 

Sec.  942.  Payment  to  providers  of  services. 

Sec.  943.  Limitation  on  payments  to  radiologists  and  pathologists. 

Sec.  944-  Physician  treatment  plan  for  speech  pathology. 

Sec.  945.  Reenrollment  and  open  enrollment  in  part  B. 

Sec.  946.  Determination  of  reasonable  charge. 

Sec.  947.  Shortened  part  B  termination  period  for  certain  individuals  whose  premi- 
ums medicaid  has  ceased  to  pay. 

Sec.  948.  Reimbursement  of  physicians' services  in  teaching  hospitals. 

Sec.  949.  Flexibility  in  application  of  standards  to  rural  hospitals. 

Sec.  950.  Hospital  transfer  requirement  for  skilled  nursing  facility  coverage. 

Sec.  951.  Certification  and  utilization  review  by  podiatrists. 

Sec.  952.  Access  to  books  and  records  of  subcontractors. 

Sec.  953.  Medicare  liability  secondary  where  payment  can  be  made  under  liability  or 

no  fault  insurance. 

Sec.  954-  Payment  for  physicians'  services  where  beneficiary  has  died. 

Sec.  955.  Provider  reimbursement  review  board. 

Sec.  956.  Payment  where  beneficiary  not  at  fault. 

Sec.  957.  Technical  renal  disease  amendments. 

Sec.  958.  Studies  and  demonstration  projects. 

Sec.  959.  Temporary  delay  in  periodic  interim  payments. 

Part  C— Provisions  Relating  to  Medicaid 
Sec.  961.  Disputed  medicaid  claims. 

Sec.  962.  Reimbursement  rates  under  medicaid  for  skilled  nursing  and  intermediate 

care  facility  services. 
Sec.  963.  Extension  of  increased  funding  for  State  medicaid  fraud  control  units. 
Sec.  964-  Change  in  calendar  quarter  for  which  satisfactory  utilization  review  must 

be  shown  to  receive  waiver  of  medicaid  reduction. 
Sec.  965.  Reimbursement  under  medicaid  for  services  furnished  by  nurse-midwives. 
Sec.  966.  Demonstration  projects  relating  to  the  training  of  AFDC  recipients  as  home 

health  aides. 

Part  A— Provisions  Relating  to  Medicare  and  Medicaid 
Subpart  I — Provider  Reimbursement  Changes 

NONPROFIT  HOSPITAL  PHILANTHROPY 

Sec.  901.  (a)  Part  A  of  title  XI  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  thereof  the  following  new  section: 

''nonprofit  hospital  philanthropy 

"Sec.  1134.  For  purposes  of  determining,  under  titles  V,  XVIII, 
and  XIX  of  this  Act,  the  reasonable  costs  of  services  provided  by 
nonprofit  hospitals,  the  following  items  shall  not  be  deducted  from 
the  operating  costs  of  such  hospitals: 

"(DA  grant,  gift,  or  endowment,  or  income  therefrom,  which 
is  to  or  for  such  a  hospital  and  which  has  not  been  designated 
by  the  donor  for  paying  any  specific  operating  costs. 
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^\2)  A  grant  or  similar  payment  which  is  to  such  a  hospital, 
which  was  made  by  a  government  entity,  and  which  is  not 
available  under  the  terms  of  the  grant  or  payment  for  use  as 
operating  funds. 

"(S)  Those  types  of  donor  designated  grants  and  gifts  (includ- 
ing grants  and  similar  payments  which  are  made  by  a  govern- 
mental entity),  and  income  therefrom,  which  the  Secretary  de- 
termines, in  the  best  interests  of  needed  health  care,  should  be 
encouraged. 

"(4)  The  proceeds  from  the  sale  or  mortgage  of  any  real 
estate  or  other  capital  asset  of  such  a  hospital,  which  real 
estate  or  asset  the  hospital  acquired  through  gift  or  grant,  if 
such  proceeds  are  not  available  for  use  as  operating  funds 
under  the  terms  of  the  gift  or  grant. 
Paragraph  (4)  shall  not  apply  to  the  recovery  of  the  appropriate 
share  of  depreciation  when  gains  or  losses  are  realized  from  the  dis- 
posal of  depreciable  assets. 

(b)  The  amendment  made  by  subsection  (a)  shall  apply  to  grants, 
gifts,  and  endowments,  and  income  therefrom,  made  or  established 
after  the  date  of  the  enactment  of  this  Act. 

REIMBURSEMENT  FOR  INAPPROPRIATE  INPATIENT  HOSPITAL  SERVICES 

Sec.  902.  (a)(1)  Section  1861(v)(l)  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

'XG)(i)  In  any  case  in  which  a  hospital  provides  inpatient  services 
to  an  individual  that  would  constitute  post-hospital  extended  care 
services  if  provided  by  a  skilled  nursing  facility  and  a  Professional 
Standards  Review  Organization  (or,  in  the  absence  of  such  a  quali- 
fied organization,  an  organization  or  agency  with  review  responsi- 
bility as  is  otherwise  provided  for  under  part  A  of  title  XI)  deter- 
mines that  inpatient  hospital  services  for  the  individual  are  not 
medically  necessary  but  post-hospital  extended  care  services  for  the 
individual  are  medically  necessary  and  such  extended  care  services 
are  not  otherwise  available  to  the  individual  (as  determined  in  ac- 
cordance with  criteria  established  by  the  Secretary)  at  the  time  of 
such  determination,  payment  for  such  services  provided  to  the  indi- 
vidual shall  continue  to  be  made  under  this  title  at  the  payment 
rate  described  in  clause  (ii)  during  the  period  in  which — 

'YD  such  post-hospital  extended  care  services  for  the  individu- 
al are  medically  necessary  and  not  otherwise  available  to  the 
individual  (as  so  determined), 

''(II)  inpatient  hospital  services  for  the  individual  are  not 
medically  necessary,  and 

"(III)  the  individual  is  entitled  to  have  payment  made  for 
post-hospital  extended  care  services  under  this  title, 
except  that  if  the  Secretary  determines  that  the  hospital  had 
(during  the  immediately  preceding  calendar  year)  an  average  daily 
occupancy  rate  of  80  percent  or  more,  such  payment  shall  be  made 
(during  such  period)  on  the  basis  of  the  reasonable  cost  of  inpatient 
hospital  services. 

"(ii)(I)  Except  as  provided  in  subclause  (II),  the  payment  rate  re- 
ferred to  in  clause  (i)  is  a  rate  equal  to  the  estimated  adjusted  State- 
wide average  rate  per  patient-day  paid  for  services  provided  in 
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skilled  nursing  facilities  under  the  State  plan  approved  under  title 
XIX  for  the  State  in  which  such  hospital  is  located,  or,  if  the  State 
in  which  the  hospital  is  located  does  not  have  a  State  plan  ap- 
proved under  title  XIX,  the  estimated  adjusted  State-wide  average 
allowable  costs  per  patient-day  for  extended  care  services  under  this 
title  in  that  State. 

''(II)  If  a  hospital  has  a  unit  which  is  a  skilled  nursing  facility, 
the  payment  rate  referred  to  in  clause  (i)  for  the  hospital  is  a  rate 
equal  to  the  lesser  of  the  rate  described  in  subclause  (I)  or  the  allow- 
able costs  in  effect  under  this  title  for  extended  care  services  pro- 
vided to  patients  of  such  unit 

''(Hi)  Any  day  on  which  an  individual  receives  inpatient  services 
for  which  payment  is  made  under  this  subparagraph  shall,  for  pur- 
poses of  this  Act  (other  than  this  subparagraph),  be  deemed  to  be  a 
day  on  which  the  individual  received  inpatient  hospital  services. 

"(iv)  For  the  purpose  of  determining  the  occupancy  rate  with  re- 
spect to  hospitals  under  clause  (i) — 

"(I)  public  hospitals  under  common  ownership  may  elect 
(with  the  approval  of  the  Secretary)  to  be  treated  as  a  single 
hospital,  and 

"(II)  beginning  two  years  after  the  date  this  subparagraph  is 
first  applied  with  respect  to  a  hospital,  the  Secretary,  to  the 
extent  feasible,  shall  not  treat  as  an  inpatient  an  individual 
with  respect  to  whom  payment  is  made  to  the  hospital  only  be- 
cause of  this  subparagraph  or  section  1902(h).  ^\ 

(2)  For  amendment  to  section  1158(a)  of  the  Social  Security  Act  re- 
lating to  these  provisions,  see  section  931(h)  of  this  title. 

(3)  Section  1158(d)  of  such  Act  is  amended  by  adding  at  the  end 
the  following  new  sentence:  "In  the  case  of  disapproval  of  inpatient 
hospital  services  where  payment  for  inpatient  services  is  continued 
under  section  1861(v)(l)(G)  or  section  1902(h),  the  previous  sentence 
shall  not  apply  with  respect  to  such  disapproval. 

(b)(1)  Section  1902(a)(13)(D)  of  such  Act  is  amended— 

(A)  by  inserting  "(i)"  after  "(D)", 

(B)  by  striking  out  the  semicolon  and  inserting  in  lieu  thereof 
a  comma,  and 

(C)  by  inserting  at  the  end  thereof  the  following  new  clause; 

"(ii)  for  payment  of  the  reasonable  cost  of  inappropriate  inpa- 
tient services  (described  in  subsection  (h)(1))  for  which  payment 
is  provided  only  because  of  subsection  (h)  at  the  rate  of  payment 
for  such  services  provided  for  under  such  subsection. 

(2)  Section  1902  of  such  Act  is  further  amended  by  adding  at  the 
end  the  following  new  subsection: 

"(h)(1)  In  any  case  in  which  a  hospital  provides  inpatient  services 
to  an  individual  that  would  constitute  skilled  nursing  facility  serv- 
ices if  provided  by  a  skilled  nursing  facility  or  that  would  constitute 
intermediate  care  facility  services  if  provided  by  an  intermediate 
care  facility  and  a  Professional  Standards  Review  Organization  (or, 
in  the  absence  of  such  a  qualified  organization,  an  organization  or 
agency  with  review  responsibility  as  is  otherwise  provided  for  under 
part  A  of  title  XI)  determines  that  inpatient  hospital  services  for  the 
individual  are  not  medically  necessary  but  skilled  nursing  facility 
services  or  intermediate  care  facility  services,  respectively,  for  the  in- 
dividual are  medically  necessary  and  such  type  of  facility  services 
are  not  otherwise  available  to  the  individual  (as  determined  in  ac- 
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cordance  with  criteria  established  by  the  Secretary)  at  the  time  of 
such  determination,  payment  for  inpatient  hospital  services  shall 
continue  to  be  made  under  the  State  plan  approved  under  this  title 
at  the  payment  rate  described  in  paragraph  (2)  for  such  type  of  serv- 
ices during  the  period  in  which — 

"(A)  such  skilled  nursing  facility  services  or  intermediate  care 
facility  services  (as  the  case  may  be)  for  the  individual  are 
medically  necessary  and  not  otherwise  available  to  the  individ- 
ual (as  so  determined), 

"(B)  inpatient  hospital  services  for  the  individual  are  not 
medically  necessary,  and 

"(C)  the  individual  is  entitled  to  receive  medical  assistance 
with  respect  to  such  facility  services  under  the  State  plan, 
except  that  if  the  Secretary  determines  that  the  hospital  had 
(during  the  immediately  preceding  calendar  year)  an  average  daily 
occupancy  rate  of  80  percent  or  more,  such  payment  shall  be  made 
(during  such  period)  on  the  same  basis  as  otherwise  used  under  the 
State's  plan  for  payments  for  providing  inpatient  hospital  services. 

"(2)(A)  Except  as  provided  in  subparagraph  (B),  the  payment  rate 
referred  to  in  paragraph  (1),  in  the  case  of  skilled  nursing  facility 
services  or  intermediate  care  facility  services,  is  the  estimated  ad- 
justed State-wide  average  rate  per  patient-day  paid  for  such  respec- 
tive type  of  services  provided  under  the  State  plan. 

"(B)  If  a  hospital  has  a  unit  which  is  a  skilled  nursing  facility  or 
intermediate  care  facility,  the  payment  rate  referred  to  in  paragraph 
(1),  in  the  case  of  inpatient  services  which  constitute  skilled  nursing 
facility  services  or  intermediate  care  facility  services,  is  a  rate  equal 
to  the  lesser  of  the  rate  described  in  subparagraph  (A)  or  the  allow- 
able costs  in  effect  under  the  State  plan  for  such  type  of  inpatient 
services  provided  to  patients  of  such  unit. 

"(3)  Any  day  on  which  an  individual  receives  inpatient  services 
for  which  payment  is  made  under  this  subsection  shall,  for  purposes 
of  this  Act  (other  than  this  subsection),  be  deemed  to  be  a  day  on 
which  the  individual  received  inpatient  hospital  services. 

"(4)  For  the  purpose  of  determining  the  occupancy  rate  with  re- 
spect to  hospitals  under  paragraph  (2) — 

"(A)  public  hospitals  under  common  ownership  may  elect 
(with  the  approval  of  the  Secretary)  to  be  treated  as  a  single 
hospital,  and 

"(B)  beginning  two  years  after  the  date  this  subsection  is  first 
applied  with  respect  to  a  hospital,  the  Secretary,  to  the  extent 
feasible,  shall  not  treat  as  an  inpatient  an  individual  with  re- 
spect to  whom  payment  is  made  to  the  hospital  only  because  of 
thU  subsection  or  section  1861(v)(l)(G). 
(c)  The  amendments  made  by  this  section  shall  become  effective 
on  the  date  on  which  final  regulations,  promulgated  by  the  Secretary 
to  implement  such  amendments,  are  first  issued;  and  those  regula- 
tions shall  be  issued  not  later  than  the  first  day  of  the  sixth  month 
following  the  month  in  which  this  Act  is  enacted. 

CONTINUED  USE  OF  DEMONSTRATION  PROJECT  REIMBURSEMENT 

SYSTEMS 

Sec.  90S.  (a)  Section  1814(b)  of  the  Social  Security  Act  is 
amended — 
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(1)  by  inserting  ''except  as  provided  in  paragraph  (3), "  in 
paragraph  (1)  before  "the  lesser  \ 

(2)  by  striking  out  "or''  at  the  end  of  paragraph  (1), 

(3)  by  striking  out  the  period  at  the  end  of  paragraph  (2)  and 
inserting  in  lieu  thereof  ";  or'\  and 

(4)  by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(3)  if  some  or  all  of  the  hospitals  in  a  State  have  been  reim- 
bursed for  services  (for  which  payment  may  be  made  under  this 
part)  pursuant  to  a  reimbursement  system  approved  as  a  demon- 
stration project  under  section  Jf  02  of  the  Social  Security  Amend- 
ments of  1967  or  section  222  of  the  Social  Security  Amendments 
of  1972,  if  the  rate  of  increase  in  such  hospitals  in  their  costs 
per  hospital  inpatient  admission  of  individuals  entitled  to  bene- 
fits under  this  part  over  the  duration  of  such  project  was  equal 
to  or  less  than  such  rate  of  increase  for  admissions  of  such  indi- 
viduals with  respect  to  all  hospitals  in  the  United  States 
during  such  period,  and  if  either  the  State  has  legislative  au- 
thority to  operate  si^ch  system  and  the  State  elects  to  have  reim- 
bursement to  such  hospitals  made  in  accordance  with  this  para- 
graph or  the  system  is  operated  through  a  voluntary  agreement 
of  hospitals  and  such  hospitals  elect  to  have  reimbursement  to 
those  hospitals  made  in  accordance  with  this  paragraph,  then 
the  Secretary  may  provide  for  continuation  of  reimbursement  to 
such  hospitals  under  such  system  until  the  Secretary  determines 
that — 

"(A)  a  third-party  payor  reimburses  such  a  hospital  on  a 
basis  other  than  under  such  system,  or 

"(B)  the  rate  of  increase  for  the  previous  three-year  period 
in  such  hospitals  in  costs  per  hospital  inpatient  admission 
of  individuals  entitled  to  benefits  under  this  part  is  greater 
than  such  rate  of  increase  for  admissions  of  such  individ- 
uals with  respect  to  all  hospitals  in  the  United  States  for 
such  period. 

In  the  case  of  any  State  which  has  had  such  a  demonstration  proj- 
ect reimbursement  system  in  continuous  operation  since  July  1,  1977, 
the  Secretary  shall  provide  under  paragraph  (3)  for  continuation  of 
reimbursement  to  hospitals  in  the  State  under  such  system  until  the 
Secretary  determAnes  that  either  of  the  conditions  described  in  sub- 
paragraph (A)  or  (B)  of  such  paragraph  has  occurred. 

(b)  Section  1902(a)(13)(D)(i)  of  such  Act,  as  amended  by  section 
902(b)(1)  of  this  title,  is  amended  by  inserting  after  "title  XVIIV  the 
following:  ",  except  that  in  the  case  of  hospitals  reimbursed  for  serv- 
ices under  part  A  of  title  XVIIII  in  accordance  with  section 
1814(b)(3),  the  plan  must  provide  for  payment  of  inpatient  hospital 
services  provided  in  such  hospitals  under  the  plan  in  accordance 
with  the  reimbursement  system  used  under  such  section  '\ 

(c)  Notwithstanding  any  other  provision  of  law,  the  Secretary  of 
Health  and  Human  Services  (hereinafter  in  this  title  referred  to  as 
the  "Secretary')  may  not  provide  for  more  than  a  total  of  six 
Statewide  medicare  hospital  reimbursement  demonstration  projects 
under  the  authority  of  section  402  of  the  Social  Security  Amend- 
ments of  1967  or  of  section  222  of  the  Social  Security  Amendments 
of  1972,  including  any  such  projects  provided  for  before  the  date  of 
the  enactment  of  this  Act. 
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HOSPITAL  PROVIDERS  OF  LONG-TERM  CARE  SERVICES  (''S WING-BEDS  ") 

Sec.  901^.  (a)(1)  Title  XVIII  of  the  Social  Security  Act  is  amended 
by  adding  after  section  1882  the  following  new  section: 

''hospital  providers  of  extended  care  services 

"Sec.  1883.  (a)(1)  Any  hospital  (other  than  a  hospital  which  has 
in  effect  a  waiver  under  subparagraph  (A)  of  the  last  sentence  of  sec- 
tion 1861(e))  which  has  an  agreement  under  section  1866  may  (sub- 
ject to  subsection  (b))  enter  into  an  agreement  with  the  Secretary 
under  which  its  inpatient  hospital  facilities  may  be  used  for  the  fur- 
nishing of  services  of  the  type  which,  if  furnished  by  a  skilled  nurs- 
ing facility,  would  constitute  extended  care  services. 

"(2)(A)  Notwithstanding  any  other  provision  of  this  title,  payment 
to  any  hospital  for  services  furnished  under  an  agreement  entered 
into  under  this  section  shall  be  based  upon  the  reasonable  cost  of 
the  services  as  determined  under  subparagraph  (B). 
.  'W)(i)  The  reasonable  cost  of  the  services  consists  of  the  reason- 
able cost  of  routine  services  (determined  under  clause  (ii))  and  the 
reasonable  cost  of  ancillary  services  (determined  under  clause  (Hi)). 

''(ii)  The  reasonable  cost  of  routine  services  furnished  during  any 
calendar  year  by  a  hospital  under  an  agreement  under  this  section 
is  equal  to  the  product  of— 

"(I)  the  number  of  patient-days  during  the  year  for  which  the 
services  were  furnished,  and 

"(II)  the  average  reasonable  cost  per  patient-day,  such  average 
reasonable  cost  per  patient-day  being  the  average  rate  per  pa- 
tient-day paid  for  routine  services  during  the  previous  calendar 
year  under  the  State  plan  (of  the  State  in  which  the  hospital  is 
located)  under  title  XIX  to  skilled  nursing  facilities  located  in 
the  State  and  which  meet  the  requirements  specified  in  section 
1902(a)(28),  or,  in  the  case  of  a  hospital  located  in  a  State  which 
does  not  have  such  a  State  plan,  the  average  rate  per  patient- 
day  paid  for  routine  services  during  the  previous  calendar  year 
under  this  title  to  skilled  nursing  facilities  in  such  State. 
"(Hi)  The  reasonable  cost  of  ancillary  services  shall  be  determined 
in  the  same  manner  as  the  reasonable  cost  of  ancillary  services  pro- 
vided for  inpatient  hospital  services. 

"(b)  The  Secretary  may  not  enter  into  an  agreement  under  this  sec- 
tion with  any  hospital  unless — 

"(1)  except  as  provided  under  subsection  (g),  the  hospital  is  lo- 
cated in  a  rural  area  and  has  less  than  50  beds,  and 

"(2)  the  hospital  has  been  granted  a  certificate  of  need  for  the 
provision  of  long-term  care  services  from  the  State  health  plan- 
ning and  development  agency  (designated  under  section  1521  of 
the  Public  Health  Service  Act)  for  the  State  in  which  the  hospi- 
tal is  located. 

"(c)  An  agreement  with  a  hospital  under  this  section  shall,  except 
as  otherwise  provided  under  regulations  of  the  Secretary,  be  of  the 
same  duration  and  subject  to  termination  on  the  same  conditions  as 
are  agreements  with  skilled  nursing  facilities  under  section  1866 
and  shall,  where  not  inconsistent  with  any  provision  of  this  section, 
impose  the  same  duties,  responsibilities,  conditions,  and  limitations, 
as  those  imposed  under  such  agreements  entered  into  under  section 
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1866;  except  that  no  such  agreement  with  any  hospital  shall  be  in 
effect  for  any  period  during  which  the  hospital  does  not  have  in 
effect  an  agreement  under  section  1866,  or  during  which  there  is  in 
effect  for  the  hospital  a  waiver  under  subparagraph  (A)  of  the  last 
sentence  of  section  1861(e).  A  hospital  with  respect  to  which  an 
agreement  under  this  section  has  been  terminated  shall  not  be  eligi- 
ble to  enter  into  a  new  agreement  until  a  two-year  period  has 
elapsed  from  the  termination  date. 

''(d)  Any  agreement  with  a  hospital  under  this  section  shall  pro- 
vide that  payment  for  services  will  be  made  only  for  services  for 
which  payment  would  be  made  as  post-hospital  extended  care  serv- 
ices if  those  services  had  been  furnished  by  a  skilled  nursing  facility 
under  an  agreement  entered  into  under  section  1866;  and  any  indi- 
vidual who  is  furnished  services,  for  which  payment  may  be  made 
under  an  agreement  under  this  section,  shall,  for  purposes  of  this 
title  (other  than  this  section),  be  deemed  to  have  received  post-hospi- 
tal extended  care  services  in  like  manner  and  to  the  same  extent  as 
if  the  services  furnished  to  him  had  been  post-hospital  extended 
care  services  furnished  by  a  skilled  nursing  facility  under  an  agree- 
ment under  section  1866. 

"(e)  During  a  period  for  which  a  hospital  has  in  effect  an  agree- 
ment under  this  section,  in  order  to  allocate  routine  costs  between 
hospital  and  long-term  care  services  for  purposes  of  determining 
payment  for  inpatient  hospital  services,  the  total  reimbursement  due 
for  routine  services  from  all  classes  of  long-term  care  patients  (in- 
cluding title  XVIII,  title  XIX,  and  private  pay  patients)  shall  be 
subtracted  from  the  hospital's  total  routine  costs  before  calculations 
are  made  to  determine  title  XVIII  reimbursement  for  routine  hospi- 
tal services. 

''(f)  A  hospital  which  enters  into  an  agreement  with  the  Secretary 
under  this  section  shall  be  required  to  meet  those  conditions  appli- 
cable to  skilled  nursing  facilities  relating  to  discharge  planning  and 
the  social  services  function  (and  staffing  requirements  to  satisfy  it) 
which  are  promulgated  by  the  Secretary  under  section  1861(j)(15). 
Services  furnished  by  such  a  hospital  which  would  otherwise  consti- 
tute post-hospital  extended  care  services  if  furnished  by  a  skilled 
nursing  facility  shall  be  subject  to  the  same  requirements  applicable 
to  such  services  when  furnished  by  a  skilled  nursing  facility  except 
for  those  requirements  the  Secretary  determines  are  inappropriate  in 
the  case  of  these  services  being  furnished  by  a  hospital  under  this 
section. 

"(g)  The  Secretary  may  enter  into  an  agreement  under  this  section 
on  a  demonstration  basis  with  any  hospital  which  does  not  meet  the 
requirement  of  subsection  (b)(1),  if  the  hospital  otherwise  meets  the 
requirements  of  this  section. 

(b)  Title  XIX  of  such  Act  is  amended  by  adding  after  section  1912 
the  following  new  section: 

"hospital  providers  of  skilled  nursing  and  intermediate  care 

services 

"Sec.  1913.  (a)  Notwithstanding  any  other  provision  of  this  title, 
payment  may  be  made,  in  accordance  with  this  section,  under  a 
State  plan  approved'  under  this  title  for  skilled  nursing  facility  serv- 
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ices  and  intermediate  care  facility  services  furnished  by  a  hospital 
which  has  in  effect  an  agreement  under  section  1883. 

"(bXV  Payment  to  any  such  hospital,  for  any  skilled  nursing  or 
intermediate  care  facility  services  furnished  pursuant  to  subsection 
(a),  shall  be  at  a  rate  equal  to  the  average  rate  per  patient-day  paid 
for  routine  services  during  the  previous  calendar  year  under  the 
State  plan  to  skilled  nursing  and  intermediate  care  facilities,  respec- 
tively, located  in  the  State  in  which  the  hospital  is  located.  The  rea- 
sonable cost  of  ancillary  services  shall  be  determined  in  the  same 
manner  as  the  reasonable  cost  of  ancillary  services  provided  for  in- 
patient hospital  services. 

''(2)  With  respect  to  any  period  for  which  a  hospital  has  an  agree- 
ment under  section  1883,  in  order  to  allocate  routine  costs  between 
hospital  and  long-term  care  services,  the  total  reimbursement  for 
routine  services  due  from  all  classes  of  long-term  care  patients  (in- 
cluding title  XVIII,  title  XIX,  and  private  pay  patients)  shall  be 
subtracted  from  the  hospital  total  routine  costs  before  calculations 
are  made  to  determine  reimbursement  for  routine  hosptial  services 
under  the  State  plan.  '\ 

(c)  Within  three  years  after  the  date  of  the  enactment  of  this  Act, 
the  Secretary  of  Health  and  Human  Services  shall  submit  to  the 
Congress  a  report  evaluating  the  programs  established  by  the 
amendments  made  by  this  section  and  shall  include  in  such  report 
an  analysis  of— 

(1)  the  extent  and  effect  of  the  agreements  under  such  pro- 
grams on  availability  and  effective  and  economical  provision  of 
long-term  care  services, 

(2)  whether  such  programs  should  be  continued, 

(3)  the  results  of  any  demonstration  projects  conducted  under 
such  programs,  and 

(Jf)  whether  eligibility  to  participate  in  such  programs  should 
be  extended  to  other  hospitals,  regardless  of  bed  size  or  geo- 
graphic location,  where  there  is  a  shortage  of  long-term  care 
beds. 

(d)  The  amendments  made  by  this  section  shall  become  effective 
on  the  date  on  which  final  regulations,  promulgated  by  the  Secre- 
tary to  implement  such  amendments,  are  first  issued;  and  those  reg- 
ulations shall  be  issued  not  later  than  the  first  day  of  the  sixth 
month  following  the  month  in  which  this  Act  is  enacted. 

WITHHOLDING  OF  FEDERAL  SHARE  OF  PA  YMENTS  TO  MEDICAID 
PROVIDERS  TO  RECOVER  MEDICARE  OVERPAYMENTS 

Sec  905.  (a)  Subparagraphs  (D)(i)  and  (E)  of  section  1902(a)(13)  of 
the  Social  Security  Act  are  each  amended  by  inserting  ''(except 
where  the  State  agency  is  subject  to  an  order  under  section  1914)'' 
after  ''payment''. 

(b)  Section  1903(a)(1)  of  such  Act  is  amended  by  striking  out  "sub- 
ject to  subsections  (g)  and  (h)"  and  inserting  in  lieu  thereof  "subject 
to  subsections  (g),  (h),  and  (j)". 

(c)  (1)  Section  1903(j)  of  such  Act  is  amended  to  read  a  follows: 

"(J)  Notwithstanding  the  preceding  provisions  of  this  section,  the 
amount  determined  under  subsection  (a)(1)  for  any  State  for  any 
quarter  shall  be  adjusted  in  accordance  with  section  1914- 
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(2)  Section  1903(n)  of  such  Act  is  amended  by  striking  out  ''or  is 
subject  to  a  suspension  of  payment  order  issued  under  subsection 

(j)". 

(d)  Title  XIX  of  such  Act  is  amended  by  adding  after  section  1913 
(added  by  section  904(b)  of  this  title)  the  following  new  section: 

"withholding  of  federal  share  of  payments  for  certain 
medicare  providers 

''Sec.  1914-  (a)  The  Secretary  may  adjust,  in  accordance  with  this 
section,  the  Federal  matching  payment  to  a  State  with  respect  to  ex- 
penditures for  medical  assistance  for  care  or  services  furnished  in 
any  quarter  by — 

"(1)  an  institution  (A)  which  has  or  previously  had  in  effect 
an  agreement  with  the  Secretary  under  section  1866;  and  (B)(i) 
from  which  the  Secretary  has  been  unable  to  recover  overpay- 
ments made  under  title  XVIII,  or  (ii)  from  which  the  Secretary 
has  been  unable  to  collect  the  information  necessary  to  enable 
him  to  determine  the  amount  (if  any)  of  the  overpayments  made 
to  such  institution  under  title  XVIII;  and 

"(2)  any  person  (A)  who  (i)  has  previously  accepted  payment 
on  the  basis  of  an  assignment  under  section  18Jf2(b)(3)(B)(ii), 
and  (ii)  during  the  annual  period  immediately  preceding  such 
quarter  submitted  no  claims  for  payment  under  title  XVIII,  or 
submitted  claims  for  payment  under  title  XVIII  which  aggre- 
gated less  than  the  amount  of  overpayments  made  to  him,  and 
(B)(i)  from  whom  the  Secretary  has  been  unable  to  recover  over- 
payments received  in  violation  of  the  terms  of  such  assignment, 
or  (ii)  from  whom  the  Secretary  has  been  unable  to  collect  the 
information  necessary  to  enable  him  to  determine  the  amount 
(if  any)  of  the  overpayments  made  to  such  person  under  title 
XVIII 

"(b)  The  Secretary  may  (subject  to  the  remaining  provisions  of  this 
section)  reduce  payment  to  a  State  under  this  title  for  any  quarter 
by  an  amount  equal  to  the  lesser  of  the  Federal  matching  share  of 
payments  to  any  institution  or  person  specified  in  subsection  (a),  or 
the  total  overpayments  to  such  institution  or  person  under  title 
XVIII,  and  may  require  the  State  to  reduce  its  payment  to  such  in- 
stitution or  person  by  such  amount. 

"(c)  The  Secretary  shall  not  make  any  adjustment  in  the  payment 
to  a  State,  nor  require  any  adjustment  in  the  payment  to  an  institu- 
tion or  person,  pursuant  to  subsection  (b)  until  after  he  has  provided 
adequate  notice  (which  shall  be  not  less  than  60  days)  to  the  State 
agency  and  the  institution  or  person. 

"(d)  The  Secretary  shall  by  regulation  provide  procedures  for  im- 
plementation of  this  section,  which  procedures  shall  (1)  determine 
the  amount  of  the  Federal  payment  to  which  the  institution  or 
person  would  otherwise  be  entitled  under  this  section  which  shall  be 
treated  as  a  setoff  against  overpayments  under  title  XVIII,  and  (2) 
assure  the  restoration  to  the  institution  or  person  of  amounts  with- 
held under  this  section  which  are  ultimately  determined  to  be  in 
excess  of  overpayments  under  title  XVIII  and  to  which  the  institu- 
tion or  person  would  otherwise  be  entitled  under  this  title. 
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''(e)  The  Secretary  shall  restore  to  the  trust  funds  established 
under  sections  1817  and  1841,  cts  appropriate,  amounts  recovered 
under  this  section  as  setoffs  against  overpayments  under  title  XVIII. 

"(f)  Notwithstanding  any  other  provision  of  this  title,  an  institu- 
tion or  person  shall  not  be  entitled  to  recover  from  any  State  any 
amount  in  payment  for  medical  care  and  services  under  this  title 
which  is  withheld  by  the  State  agency  pursuant  to  an  order  by  the 
Secretary  under  subsection  (b). 

Subpart  II — Other  Administrative  Provisions 

QUALITY  ASSURANCE  PROGRAMS  FOR  CLINICAL  LABORATORIES 

Sec.  911.  Section  1123(a)  of  the  Social  Security  Act  is  amended  by 
striking  out  "1977''  and  inserting  in  lieu  thereof  "198r\ 

REQUIREMENTS  CONCERNING  REPORTING  OF  FINANCIAL  INTEREST 

Sec.  912.  (a)  Section  1124(a)(3)(A)(ii)  of  the  Social  Security  Act  is 
amended  to  read  as  follows: 

"(ii)  is  the  owner  of  a  whole  or  part  interest  in  any  mortgage, 
deed  of  trust,  note,  or  other  obligation  secured  (in  whole  or  in 
part)  by  the  entity  or  any  of  the  property  or  assets  thereof,  which 
whole  or  part  interest  is  equal  to  or  exceeds  $25,000  or  5  per 
centum  of  the  total  property  and  assets  of  the  entity;  or'\ 
(b)  Section  1902(a)(35)  of  such  Act  is  amended  to  read  as  follows: 
"(35)  provide  that  any  disclosing  entity  (as  defined  in  section 
1124(a)(2))  receiving  payments  under  such  plan  complies  with 
the  requirements  of  section  1124;'\ 

EXCLUSION  OF  HEALTH  CARE  PROFESSIONALS  CONVICTED  OF 
MEDICARE-  OR  MEDICAID-RELATED  CRIMES 

Sec.  913.  (a)  Part  A  of  title  XI  of  the  Social  Security  Act  is 
amended  by  inserting  after  section  1127  the  following  new  section: 

"exclusion  of  certain  INDIVIDUALS  CONVICTED  OF  MEDICARE-  OR 
MEDICAID-RELATED  CRIMES 

"Sec.  1128.  (a)  Whenever  the  Secretary  determines  that  a  physi- 
cian or  other  individual  has  been  convicted  (on  or  after  October  25, 
1977,  or  within  such  period  prior  to  that  date  as  the  Secretary  shall 
specify  in  regulations)  of  a  criminal  offense  related  to  such  individ- 
ual's participation  in  the  delivery  of  medical  care  or  services  under 
title  XVIII,  XIX,  or  XX,  the  Secretary— 

"(1)  shall  bar  from  participation  in  the  program  under  title 
XVIII,  for  such  period  as  he  may  deem  appropriate,  each  such 
individual  otherwise  eligible  to  participate  in  such  program; 

"(2)(A)  shall  promptly  notify  each  appropriate  State  agency 
administering  or  supervising  the  administration  of  a  State  plan 
approved  under  title  XIX  or  title  XX,  of  the  fact  and  circum- 
stances of  such  determination,  and  (except  as  provided  in  sub- 
paragraph (B))  require  each  such  agency  to  bar  such  individual 
from  participation  in  such  program  for  such  period  as  he  shall 
specify,  which  in  the  case  of  an  individual  specified  in  para- 
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graph  (1)  shall  he  the  period  established  pursuant  to  paragraph 

(1); 

"(B)  Tnay  waive  the  requirement  under  subparagraph  (A)  to 
bar  an  individual  from  participation  in  a  State  plan  program 
under  title  XIX  or  title  XX,  where  he  receives  and  approves  a 
request  for  such  a  waiver  with  respect  to  that  individual  from 
the  State  agency  administering  or  supervising  the  administra- 
tion of  such  plan;  and 

"(3)  shall  promptly  notify  the  appropriate  State  or  local 
agency  or  authority  having  responsibility  for  the  licensing  or 
certification  of  such  individual  of  the  fact  and  circumstances  of 
such  determination,  request  that  appropriate  investigations  be 
made  and  sanctions  invoked  in  accordance  with  applicable 
State  law  and  policy,  and  request  that  such  State  or  local 
agency  or  authority  keep  the  Secretary  and  the  Inspector  Gener- 
al of  the  Department  of  Health  and  Human  Services  fully  and 
currently  informed  with  respect  to  any  actions  taken  in  response 
to  such  request. 

"(bj  A  determination  made  by  the  Secretary  under  this  section 
shall  be  effective  at  such  time  and  upon  such  reasonable  notice  to 
the  public  and  to  the  person  furnishing  the  services  involved  as  may 
be  specified  in  regulations.  Such  determination  shall  be  effective 
with  respect  to  services  furnished  to  an  individual  on  or  after  the 
effective  date  of  such  determination  (except  that  in  the  case  of  inpa- 
tient hospital  services,  post-hospital  extended  care  services,  and 
home  health  services  furnished  under  title  XVIII,  such  determina- 
tion shall  be  effective  in  the  manner  provided  in  paragraphs  (3)  and 
(4)  of  section  1866(b)  with  respect  to  terminations  of  agreements), 
and  shall  remain  in  effect  until  the  Secretary  finds  and  gives  rea- 
sonable notice  to  the  public  that  the  basis  for  such  determination 
has  been  removed  and  that  there  is  reasonable  assurance  that  it 
will  not  recur. 

"(c)  Any  person  who  is  the  subject  of  an  adverse  determination 
made  by  the  Secretary  under  subsection  (a)  shall  be  entitled  to  rea- 
sonable notice  and  opportunity  for  a  hearing  thereon  by  the  Secre- 
tary to  the  same  extent  as  is  provided  in  section  205(b),  and  to  judi- 
cial review  of  the  Secretary's  final  decision  after  such  hearing  as  is 
provided  in  section  205(g).  '\ 

(b)  Section  1862(e)  of  such  Act  is  amended  to  read  as  follows: 

"(e)  No  payment  may  be  made  under  this  title  with  respect  to  any 
item  or  service  furnished  by  a  physician  or  other  individual  during 
the  period  when  he  is  barred  pursuant  to  section  1128  from  partici- 
pation in  the  program  under  this  title. 

(c)  Section  1902(a)(39)  of  such  Act  is  amended  to  read  as  follows: 

"(39)  provide  that  the  State  agency  shall  bar  any  specified  in- 
dividual from  participation  in  the  program  under  the  State 
plan  for  the  period  specified  by  the  Secretary,  when  required  by 
him  to  do  so  pursuant  to  section  1128,  and  provide  that  no  pay- 
ment may  be  made  under  the  plan  with  respect  to  any  item  or 
service  furnished  by  such  individual  during  such  period;". 

(d)  Section  1902(g)  of  such  Act  is  repealed. 

(e)  Section  2003(d)(1)  of  such  Act  is  amended — 

(1)  by  striking  out  "and''  at  the  end  of  subparagraph  (I), 

(2)  by  striking  out  the  period  at  the  end  of  subparagraph  (J) 
and  inserting  in  lieu  thereof  ";  and",  and 
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(3)  by  inserting  after  subparagraph  (J)  the  following  new  sub- 
paragraph: 

"(KJ  provides  that  the  State  will  bar  any  specified  individual 
from  particpation  in  the  program  for  the  period  specified  by  the 
Secretary  when  required  by  him  to  do  so  pursuant  to  section 
1128,  and  provides  that  no  payment  may  be  made  under  the 
program  with  respect  to  any  item  or  service  furnished  by  such 
individual  during  such  period. 

COORDINATED  AUDITS  UNDER  THE  SOCIAL  SECURITY  ACT 

Sec.  914'  (a)  Title  XI  of  the  Social  Security  Act  is  amended  by  in- 
serting after  section  1128  (added  by  section  913(a)  of  this  title)  the 
following  new  section: 

'  'coord  IN  A  TED  A  UDITS 

Sec.  1129.  (a)  If  an  entity  provides  services  reimbursable  on  a  cost- 
related  basis  under  title  V  or  XIX,  as  well  as  services  reimbursable 
on  such  a  basis  under  title  XVIII,  the  Secretary  shall  require,  as  a 
condition  for  payment  to  any  State  under  title  V  or  XIX  with  re- 
spect to  administrative  costs  incurred  in  the  performance  of  audits 
of  the  books,  accounts,  and  records  of  that  entity,  that  these  audits 
be  coordinated  through  common  audit  procedures  with  audits  per- 
formed with  respect  to  the  entity  for  purposes  of  title  XVIII.  The 
Secretary  shall  specify  by  regulation  such  methods  as  he  finds  feasi- 
ble and  equitable  for  the  apportionment  of  the  cost  of  coordinated 
audits  between  the  program  established  under  title  V  or  XIX  and 
the  program  established  under  title  XVIII.  Where  the  Secretary 
finds  that  a  State  has  declined  to  participate  in  such  a  common 
audit  with  respect  to  title  V  or  XIX,  he  shall  reduce  the  payments 
otherwise  due  such  State  under  such  title  by  an  amount  which  he 
estimates  to  be  in  excess  of  the  amount  that  would  have  been  appor- 
tioned to  the  State  under  the  title  (for  the  expenses  of  the  Sate  in- 
curred in  the  common  audity)  if  it  had  participated  in  the  common 
audit. 

''(b)(1)  In  the  case  of  entities  which  have  audits  coordinated  under 
subsection  (a),  the  Secretary  shall  establish  one  or  more  projects  to 
demonstrate  the  feasibility  of  creating  a  single  coordinated  appeal 
hearing  to  adjudicate  those  administrative  cost  items  which  are  de- 
termined under  such  a  coordinated  audit  and  which  such  entities 
dispute  and  appeal. 

"(2)  In  the  case  of  a  demonstration  project  under  this  subsection, 
the  Secretary  may  waive  such  requirements  of  title  V,  XVIII,  or 
XIX  05  would  prevent  carrying  out  the  project  or  would  require  du- 
plicative activity  or  otherwise  create  unnecessary  administrative 
burdens  in  carrying  out  the  project. 

"(3)  The  Secretary  shall  report  to  Congress  not  later  than  Decem- 
ber 31,  1982,  with  respect  to  demonstration  projects  conducted  under 
this  subsection,  including  the  reaction  of  the  entities  involved  and 
estimates  of  any  savings  effected  through  reduction  of  duplication 
of  appeal  hearings,  and  shall  include  in  such  report  recommenda- 
tions for  such  legislation  as  the  Secretary  deems  appropriate  to 
insure  the  maximum  feasible  coordination  of  such  appeal  hearings. 
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'  W  The  Secretary  shall  also  provide  for  the  review  of  the  feasibil- 
ity of  establishing  a  single  coordinated  process  for  the  collection  of 
overpayments  established  in  a  coordinated  audit  under  subsection 
(a).  The  Secretary  shall  report  to  Congress  not  later  than  December 
31,  1981,  on  such  review  and  on  such  recommendations  for  changes 
in  legislation  as  the  Secretary  deems  appropriate. 

(bXD  Section  1902(a)  of  such  Act  is  amended — 

(A)  by  striking  out  ''and''  at  the  end  of  paragraph  (40); 

(B)  by  striking  out  the  period  at  the  end  of  paragraph  (41) 
and  inserting  in  lieu -thereof    and";  and 

(C)  by  inserting  after  paragraph  (41)  the  following  new  para- 
graph: 

"(42)  provide  (A)  that  the  records  of  any  entity  participating 
in  the  plan  and  providing  services  reimbursable  on  a  cost-relat- 
ed basis  will  be  audited  as  the  Secretary  determines  to  be  neces- 
sary to  insure  that  proper  payments  are  made  under  the  plan, 
(B)  that  such  audits,  for  such  entities  also  providing  services 
under  title  XVIII,  will  be  coordinated  and  conducted  jointly  (to 
such  extent  and  in  such  manner  as  the  Secretary  shall  pre- 
scribe) with  audits  conducted  for  purposes  of  such  part,  and  (C) 
for  payment  of  such  proportion  of  costs  of  each  such  common 
audit  as  is  determined  under  methods  specified  by  the  Secretary 
under  section  1129(a). 
(2)(A)  The  amendments  made  by  paragraph  (1)  shall  (except  as 
provided  under  subparagraph  (B))  apply  to  medical  assistance  pro- 
vided, under  a  State  plan  approved  under  title  XIX  of  the  Social 
Security  Act,  on  and  after  the  first  day  of  the  first  calendar  quarter 
beginning  more  than  30  days  after  the  date  of  the  enactment  of  this 
Act. 

(B)  In  the  case  of  a  State  plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  which  the  Secretary  determines  re- 
quires State  legislation  in  order  for  the  plan  to  meet  the  additional 
requirements  imposed  by  the  amendments  made  by  paragraph  (1), 
the  State  plan  shall  not  be  regarded  as  failing  to  comply  with  the 
requirements  of  such  title  solely  on  the  basis  of  its  failure  to  meet 
these  additional  requirements  before  the  first  day  of  the  first  calen- 
dar quarter  beginning  after  the  close  of  the  first  regular  session  of 
the  State  legislature  that  begins  after  the  date  of  the  enactment  of 
this  Act. 

(c)(1)  Section  505(a)  of  such  Act  is  amended — 

(A)  by  striking  out  ''and"  at  the  end  of  paragraph  (14); 

(B)  by  striking  out  the  period  at  the  end  of  paragraph  (15) 
and  inserting  in  lieu  thereof  ";  and";  and 

(C)  by  inserting  after  paragraph  (15)  the  following  new  para- 
graph: 

"(16)  provides  (A)  that  the  records  of  any  entity  participating 
in  the  plan  and  providing  services  reimbursable  on  a  cost-relat- 
ed basis  will  be  audited  as  the  Secretary  determines  to  be  neces- 
sary to  insure  that  proper  payments  are  made  under  the  plan, 
(B)  that  such  audits,  for  entities  also  providing  services  under 
title  XVIII,  will  be  coordinated  and  conducted  jointly  (to  such 
extent  and  in  such  manner  as  the  Secretary  shall  prescribe) 
with  audits  conducted  for  purposes  of  such  part,  and  (C)  for 
payment  of  such  proportion  of  costs  of  each  such  common  audit 
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as  is  determined  under  methods  specified  by  the  Secretary 
under  section  1129(a).  '\ 
(2)  The  amendments  made  by  paragraph  (1)  shall  apply  to  services 
provided,  under  a  State  plan  approved  under  title  V  of  the  Social 
Security  Act,  on  and  after  the  first  day  of  the  first  calendar  quarter 
beginning  more  than  30  days  after  the  date  of  the  enactment  of  this 
Act 

(d)  The  Secretary  shall  report  to  the  Congress,  not  later  than  De- 
cember 31,  1981,  on  actions  the  Secretary  has  taken  (1)  to  coordinate 
the  conduct  of  institutional  audits  and  inspections  which  are  re- 
quired under  the  programs  funded  under  title  V,  XVIII,  or  XIX  of 
the  Social  Security  Act,  and  (2)  to  coordinate  such  audits  and  in- 
spections with  those  conducted  by  other  cost  payers,  and  he  shall  in- 
clude in  such  report  recommendations  for  such  legislation  as  he 
deems  appropriate  to  assure  the  maximum  feasible  coordination  of 
such  institutional  audits  and  inspections. 

LIFE  SAFETY  CODE  REQUIREMENTS 

Sec.  915.  (a)  Section  1861(j)(13)  of  the  Social  Security  Act  is 
amended  by  striking  out  ''the  Life  Safety  Code  of  the  National  Fire 
Protection  Association  (23d  edition,  197 3y'  and  inserting  in  lieu 
thereof  "such  edition  (as  specified  by  the  Secretary  in  regulations)  of 
the  Life  Safety  Code  of  the  National  Fire  Protection  Association". 

(b)  Any  institution  (or  part  of  an  institution)  which  complied  with 
the  requirements  of  section  1861(j)(13)  of  the  Social  Security  Act  on 
the  day  before  the  date  of  the  enactment  of  this  Act  shall,  so  long  as 
such  compliance  is  maintained  (either  by  meeting  the  applicable 
provisions  of  the  Life  Safety  Code  (21st  edition,  1967,  or  23d  edition, 
1973),  with  or  without  waivers  of  specific  provisions,  or  by  meeting 
the  applicable  provisions  of  a  fire  and  safety  code  imposed  by  State 
law  as  provided  for  in  such  section  1861(j)(13),  be  considered  (for 
purposes  of  titles  XVIII  or  XIX  of  such  Act)  to  be  in  compliance 
with  the  requirements  of  such  section  1861(j)(13),  as  it  is  amended 
by  subsection  (a)  of  this  section. 

ALTERNATIVE  TO  DECERTIFICATION  OF  LONG-TERM  CARE  FACILITIES 
OUT  OF  COMPLIANCE  WITH  CONDITIONS  OF  PARTICIPATION;  LOOK 
BEHIND  AUTHORITY 

Sec.  916.  (a)  Section  1866  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

''(f)(1)  Where  the  Secretary  determines  that  a  skilled  nursing  fa- 
cility which  has  filed  an  agreement  pursuant  to  subsection  (a)(1)  or 
which  has  been  certified  for  participation  in  a  plan  approved  under 
title  XIX  no  longer  substantially  meets  the  provisions  of  section 
1861(j),  and  further  determines  that  the  facility's  deficiencies — 

''(A)  immediately  jeopardize  the  health  and  safety  of  its  pa- 
tients, the  Secretary  shall  provide  for  the  termination  of  the 
agreement  or  of  the  certification  of  the  facility  and  shall  pro- 
vide, or 

"(B)  do  not  immediately  jeopardize  the  health  and  safety  of 
its  patients,  the  Secretary  may,  in  lieu  of  terminating  the  agree- 
ment or  certification  of  the  facility,  provide 
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that  no  payment  shall  be  made  under  this  title  (and  order  a  State 
agency  established  or  designated  pursuant  to  section  1902(a)(5)  of 
this  Act  to  administer  or  supervise  the  administration  of  the  State 
plan  under  title  XIX  of  this  Act  to  deny  payment  under  such  title 
XIX)  with  respect  to  any  individual  admitted  to  such  facility  after 
a  date  specified  by  him. 

'X2)  The  Secretary  shall  not  make  such  a  decision  with  respect  to 
a  facility  until  such  facility  has  had  a  reasonable  opportunity,  fol- 
lowing the  initial  determination  that  it  no  longer  substantially 
meets  the  provisions  of  section  1861(j),  to  correct  its  deficiencies, 
and,  following  this  period,  has  been  given  reasonable  notice  and  op- 
portunity for  a  hearing. 

^^(3)  The  Secretary's  decision  to  deny  payment  may  be  made  effec- 
tive only  after  such  notice  to  the  public  and  to  the  facility  as  may  be 
prescribed  in  regulations,  and  its  effectiveness  shall  terminate  (A) 
when  the  Secretary  finds  that  the  facility  is  in  substantial  compli- 
ance (or  is  making  good  faith  efforts  to  achieve  substantial  compli- 
ance) with  the  provisions  of  section  18610),  or  (B)  in  the  case  de- 
scribed in  paragraph  (1)(B),  with  the  end  of  the  eleventh  month  fol- 
lowing the  month  such  decision  is  made  effective,  whichever  occurs 
first.  If  a  facility  to  which  clause  (B)  of  the  previous  sentence  ap- 
plies still  fails  to  substantially  meet  the  provisions  of  section  1861(j) 
on  the  date  specified  in  such  clause,  the  Secretary  shall  terminate 
such  facility's  agreement  or  provide  for  termination  of  such  facili- 
ty's certification,  notwithstanding  the  provisions  of  paragraph  (2)  of 
subsection  (b),  effective  with  the  first  day  of  the  first  month  follow- 
ing the  month  specified  in  such  clause. 

(b)(1)(A)  Section  1902  of  such  Act  is  amended  by  adding  after  sub- 
section (h)  (added  by  section  902(b)(2)  of  this  title)  the  following  new 
subsection: 

^W(l)  In  addition  to  any  other  authority  under  State  law,  where  a 
State  determines  that  a  skilled  nursing  facility  or  intermediate  care 
facility  which  is  certified  for  participation  under  its  plan  no  longer 
substantially  meets  the  provisions  of  section  1861(j)  or  section 
1905(c),  respectively,  and  further  determines  that  the  facility's  defi- 
ciencies— 

"(A)  immediately  jeopardize  the  health  and  safety  of  its  pa- 
tients, the  State  shall  provide  for  the  termination  of  the  facili- 
ty's certification  for  participation  under  the  plan  and  may  pro- 
vide, or 

'YB)  do  not  immediately  jeopardize  the  health  and  safety  of 
its  patients,  the  State  may,  in  lieu  of  providing  for  terminating 
the  facility's  certification  for  participation  under  the  plan,  pro- 
vide 

that  no  payment  will  be  made  under  the  State  plan  with  respect  to 
any  individual  admitted  to  such  facility  after  a  date  specified  by 
the  State. 

"(2)  The  State  shall  not  make  such  a  decision  with  respect  to  a 
facility  until  the  facility  has  had  a  reasonable  opportunity,  follow- 
ing the  initial  determination  that  it  no  longer  substantially  meets 
the  provisions  of  section  1861(j)  or  section  1905(c)  (as  the  case  may 
be),  to  correct  its  deficiencies,  and,  following  this  period,  has  been 
given  reasonable  notice  and  opportunity  for  a  hearing. 

^'(3)  The  State's  decision  to  deny  payment  may  be  made  effective 
only  after  such  notice  to  the  public  and  to  the  facility  as  may  be 
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provided  for  by  the  State,  and  its  effectiveness  shall  terminate  (A) 
when  the  State  finds  that  the  facility  is  in  substantial  compliance 
(or  is  making  good  faith  efforts  to  achieve  substantial  compliance) 
with  the  provisions  of  section  1861(j)  or  section  1905(c)  (as  the  case 
may  be),  or  (B)  in  the  case  described  in  paragraph  (1)(B),  with  the 
end  of  the  eleventh  month  following  the  month  such  decision  is 
made  effective,  whichever  occurs  first.  If  a  facility  to  which  clause 
(B)  of  the  previous  sentence  applies  still  fails  to  substantially  meet 
the  provisions  of  the  respective  section  on  the  date  specified  in  such 
clause,  the  State  shall  terminate  such  facility's  certification  for  par- 
ticipation under  the  plan  effective  with  the  first  day  of  the  first 
month  following  the  month  specified  in  such  clause. 

(B)  Such  section  is  further  amended  by  inserting  before  the  semi- 
colon at  the  end  of  subsection  (a)(33)(B)  the  following:  ^\  except  that, 
if  the  Secretary  has  cause  to  question  the  adequacy  of  such  determi- 
nations, the  Secretary  is  authorized  to  validate  State  determinations 
and,  on  that  basis,  make  independent  and  binding  determinations 
concerning  the  extent  to  which  individual  institutions  and  agencies 
meet  the  requirements  for  participation". 

(2)  Section  1910  of  such  Act  is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection: 

"(c)(1)  The  Secretary  may  cancel  approval  of  any  skilled  nursing 
or  intermediate  care  facility  at  any  time  if  he  finds  on  the  basis  of  a 
determination  made  by  him  as  provided  in  section  1902(a)(33)(B) 
that  a  facility  fails  to  meet  the  requirements  contained  in  section 
1902(a)(28)  or  section  1905(c),  or  if  he  finds  grounds  for  termination 
of  his  agreement  with  the  facility  pursuant  to  section  1866(b).  In 
that  event  the  Secretary  shall  notify  the  State  agency  and  the 
skilled  nursing  facility  or  intermediate  care  facility  that  approval  of 
eligibility  of  the  facility  to  particpate  in  the  programs  established  by 
this  title  and  title  XVIII  shall  be  terminated  at  a  time  specified  by 
the  Secretary.  The  approval  of  eligibility  of  any  such  facility  to  par- 
ticipate in  such  programs  may  not  be  reinstated  unless  the  Secretary 
finds  that  the  reason  for  termination  has  been  removed  and  there  is 
reasonable  assurance  that  it  will  not  recur. 

"(2)  Any  skilled  nursing  facility  or  intermediate  care  facility 
which  is  dissatisfied  with  a  determination  by  the  Secretary  that  it 
no  longer  qualifies  as  a  skilled  nursing  facility  or  intermediate  care 
facility  for  purposes  of  this  title,  shall  be  entitled  to  a  hearing  by 
the  Secretary  to  the  same  extent  as  is  provided  in  section  205(b)  and 
to  judicial  review  of  the  Secretary's  final  decision  after  such  hear- 
ing as  is  provided  in  section  205(g).  Any  agreement  between  such  fa- 
cility and  the  State  agency  shall  remain  in  effect  until  the  period 
for  filing  a  request  for  a  hearing  has  expired  or,  if  a  request  has 
been  filed,  until  a  decision  has  been  made  by  the  Secretary;  except 
that  the  agreement  shall  not  be  extended  if  the  Secretary  makes  a 
written  determination,  specifying  the  reasons  therefor,  that  the  con- 
tinuation of  provider  status  constitutes  an  immediate  and  serious 
threat  to  the  health  and  safety  of  patients,  and  the  Secretary  certi- 
fies that  the  facility  has  been  notified  of  its  deficiencies  and  has 
failed  to  correct  them. 
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CRIMINAL  STANDARDS  FOR  CERTAIN  MEDICARE-  AND  MEDICAID- 
RELATED  CRIMES 

Sec.  917.  Paragraphs  (1)  and  (2)  of  section  1877(h)  of  the  Social 
Security  Act  and  of  section  1909(h)  of  such  Act  are  each  amended  by 
inserting  ''knowingly  and  willfully''  after  ''Whoever''. 

REIMBURSEMENT  OF  CLINICAL  LABORATORIES 

Sec.  918.  (a)(1)  Section  1842  of  the  Social  Security  Act  is  amended 
hy  inserting  at  the  end  the  following  new  suhsection: 

"(h)  If  a  physician's  bill  or  request  for  payment  for  a  physician's 
services  includes  a  charge  to  a  patient  for  a  laboratory  test  for 
which  payment  may  be  made  under  this  part,  the  amount  payable 
with  respect  to  the  test  shall  he  determined  as  follows: 

"(1)  If  the  bill  or  request  for  payment  indicates  that  the  phy- 
sician who  submitted  the  bill  or  for  whose  services  the  request 
for  payment  was  made  personally  performed  or  supervised  the 
performance  of  the  test  or  that  another  physician  with  whom 
the  physician  shares  his  practice  personally  performed  or  super- 
vised the  test,  the  payment  shall  be  the  reasonable  charge  for 
the  test  (less  the  applicable  deductible  and  coinsurance 
amounts). 

"(2)  If  the  bill  or  request  for  payment  indicates  that  the  test 
was  performed  by  a  laboratory,  identifies  the  laboratory,  and 
indicates  the  amount  the  laboratory  charged  the  physician  who 
submitted  the  bill  or  for  whose  services  the  request  for  payment 
was  made,  payment  for  the  test  shall  be  the  lower  of— 

"(A)  the  laboratory's  reasonable  charge  to  individuals  en- 
rolled under  this  part  for  the  test,  or 

"(B)  the  amount  the  laboratory  charged  the  physician  for 
the  test, 

plus  a  nominal  fee  (where  the  physician  bills  for  such  a  service) 
to  cover  the  physician's  costs  in  collecting  and  handling  the 
sample  on  which  the  test  was  performed  (less  the  applicable  de- 
ductible and  coinsurance  amounts). 

"(3)  If  the  bill  or  request  for  payment  (A)  does  not  indicate 
who  performed  the  test,  or  (B)  indicates  that  the  test  was  per- 
formed by  a  laboratory  but  does  not  identify  the  laboratory  or 
include  the  amount  charged  by  the  laboratory,  payment  shall  be 
the  lowest  charged  at  which  the  carrier  estimates  the  test  could 
have  been  secured  by  a  physician  from  a  laboratory  serving  the 
locality  (less  the  applicable  deductible  and  coinsurance 
amounts). 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to  bills 
submitted  and  requests  for  payment  made  on  or  after  such  date  (not 
later  than  April  1,  1981)  as  the  Secretary  of  Health  and  Human 
Services  prescribes  by  a  notice  published  in  the  Federal  Register. 

(3)  Not  later  than  24  months  after  the  effective  date  specified  in 
paragraph  (2),  the  Secretary  shall  report  to  the  Congress — 

(A)  the  proportion  of  bills  and  requests  for  payment  submitted 
(during  the  18-month  period  beginning  on  such  effective  date) 
under  title  XVIII  of  the  Social  Security  Act  for  laboratory  tests 
which  did  not  identify  who  performed  the  tests. 
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(B)  the  proportion  of  bills  and  requests  for  payment  submitted 
during  such  period  for  laboratory  tests  with  respect  to  which 
the  amount  paid  under  such  title  was  less  than  the  amount 
that  would  otherwise  have  been  payable  in  the  absence  of  sec- 
tion 184^{hJ  of  such  Act, 

(C)  with  respect  to  requests  for  payment  described  in  subpara- 
graph (B)  which  were  submitted  by  patients,  the  average  addi- 
tional cost  per  laboratory  test  to  patients  resulting  from  reduc- 
tions in  payment  that  would  otherwise  have  been  made  for  such 
tests  in  the  absence  of  such  section  1842(h),  and 

(D)  with  respect  to  bills  described  in  subparagraph  (B)  which 
were  submitted  by  physicians,  the  average  reduction  in  payment 
per  laboratory  test  to  physicians  resulting  from  the  application 
of  such  section  1842(h). 

(4)  Section  1833(a)(1)(B)  of  the  Social  Security  Act  is  amended  by 
striking  out  ''subsection  (g)''  and  inserting  in  lieu  thereof  ''subsec- 
tion (h)'\ 

(b)(1)  Section  1902(a)  of  the  Social  Security  Act  (as  amended  by 
section  914(b)(1)  of  this  Act)  is  further  amended— 

(A)  by  striking  out  "and"  at  the  end  of  paragraph  (41); 

(B)  by  striking  out  the  period  at  the  end  of  paragraph  (42) 
and  inserting  in  lieu  thereof  ";  and";  and 

(C)  by  adding  after  paragraph  (42)  the  following  new  para- 
graph: 

"(43)  if  the  State  plan  makes  provision  for  payment  to  a  phy- 
sician for  laboratory  services  the  performance  of  which  such 
physician  (or  any  other  physician  with  whom  he  shares  his 
practice)  did  not  personally  perform  or  supervise,  include  provi- 
sion to  insure  that  payment  under  the  State  plan  for  such  labo- 
ratory services  not  exceed  the  payment  authorized  for  such  serv- 
ices by  section  1842(h). 
(2)(A)  The  amendments  made  by  paragraph  (1)  shall  (except  as 
otherwise  provided  in  subparagraph  (B))  apply  to  medical  assistance 
provided,  under  a  State  plan  approved  under  title  XIX  of  the  Social 
Security  Act,  on  and  after  the  first  day  of  the  first  calendar  quarter 
that  begins  more  than  six  months  after  the  date  of  the  enactment  of 
this  Act. 

(B)  In  the  case  of  a  State  plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  which  the  Secretary  of  Health  and 
Human  Services  determines  requires  State  legislation  in  order  for 
the  plan  to  meet  the  additional  requirements  imposed  by  the  amend- 
ments made  by  paragraph  (1),  the  State  plan  shall  not  be  regarded 
as  failing  to  comply  with  the  requirements  of  such  title  solely  on  the 
basis  of  its  failure  to  meet  these  additional  requirements  before  the 
first  day  of  the  first  calendar  quarter  beginning  after  the  close  of 
the  first  regular  session  of  the  State  legislature  that  begins  after  the 
date  of  the  enactment  of  this  Act. 

STUDY  OF  NEED  FOR  DUAL  PARTICIPATION  OF  SKILLED  NURSING 

FACILITIES 

Sec.  919.  (a)(1)  The  Secretary  of  Health  and  Human  Services  shall 
conduct  a  study  of  the  availability  and  need  for  skilled  nursing  fa- 
cility services  covered  under  part  A  of  title  XVIII  of  the  Social  Secu- 
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rity  Act  and  under  State  plans  approved  under  title  XIX  of  such 
Act. 

(2)  Such  study  shall  include— 

(A)  an  investigation  of  the  desirability  and  feasibility  of  im- 
posing a  requirement  that  skilled  nursing  facilities  (i)  which 
furnish  services  to  patients  covered  under  State  plans  approved 
under  title  XIX  of  the  Social  Security  Act  also  furnish  such 
services  to  patients  covered  under  part  A  of  title  XVIII  of  such 
Act,  and  (ii)  which  furnish  services  to  patients  covered  under 
such  title  XVIII  also  furnish  such  services  to  patients  covered 
under  such  State  plans, 

(B)  an  evaluation  of  the  impact  of  existing  laws  and  regula- 
tions on  skilled  nursing  facilities  and  individuals  covered 
under  such  State  plans  and  under  part  A  of  such  title  XVIII, 
and  an  evaluation  of  the  extent  to  which  existing  laws  and  reg- 
ulations encourage  skilled  nursing  facilities  to  accept  only  title 
XVIII  beneficiaries  or  title  XIX  recipients,  and 

(C)  an  investigation  of  possible  changes  in  regulations  and 
legislation  which  would  result  in  encouraging  a  greater  avail- 
ability of  skilled  nursing  facility  services. 

(3)  In  developing  such  study,  the  Secretary  shall  consult  with  pro- 
fessional organizations,  health  experts,  private  insurers,  nursing 
home  providers,  and  consumers  of  skilled  nursing  facility  services. 

(b)  Within  one  year  after  the  date  of  the  enactment  of  this  Act,  the 
Secretary  shall  complete  such  study  and  shall  submit  to  the  Con- 
gress a  full  and  complete  report  thereon,  together  with  recommenda- 
tions with  respect  to  the  matters  covered  by  such  study  (including 
any  recommendations  for  administrative  or  legislative  changes). 

Subpart  III — Provisions  Relating  to  Professional  Standards  Review 
Organizations  (PSRO's) 

EXPANDED  MEMBERSHIP  OF  PROFESSIONAL  STANDARDS  REVIEW 
ORGANIZATIONS 

Sec.  921.  Section  1152(b)(1)(A)  of  the  Social  Security  Act  is 
amended — 

(1)  by  inserting  ''and,  if  the  organization  so  elects,  of  other 
health  care  practitioners  engaged  in  the  practice  of  their  profes- 
sions in  such  area  who  hold  independent  hospital  admitting 
privileges,  "  after  the  comma  at  the  end  of  clause  (ii);  and 

(2)  by  inserting  ''(except  as  otherwise  provided  under  section 
1155(c))''  after  "does  not  '  in  clause  (vi). 

REGISTERED  NURSE  AND  DENTIST  MEMBERSHIP  ON  STATEWIDE 
COUNCIL  ADVISORY  GROUP 

Sec.  922.  (a)  Section  1162(e)(1)  of  the  Social  Security  Act  is  amend- 
ed by  inserting  "(including  at  least  one  registered  professional  nurse 
and  at  least  one  doctor  of  dental  surgery  or  of  dental  medicine)'' 
after  "representatives. " 

(b)  The  amendment  made  by  this  section  shall  become  effective 
180  days  after  the  date  of  the  enactment  of  this  Act. 
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NONPHYSICIAN  MEMBERSHIP  ON  NATIONAL  PROFESSIONAL  STANDARDS 

REVIEW  COUNCIL 

Sec.  923.  (a)  Section  1163(a)(1)  of  the  Social  Security  Act  is 
amended  by  inserting  "one  doctor  of  dental  surgery  or  of  dental 
medicine,  one  registered  professional  nurse,  and  one  other  health 
practitioner  (other  than  a  physician  as  defined  in  section 
1861(r)(l)),  "  after  "physicians, 

(h)  Section  1163(a)(2)  of  such  Act  is  amended  by  striking  out  "four 
members"  and  inserting  in  lieu  thereof  "five  members''. 

(c)  Section  1163(a)(3)  of  such  Act  is  amended  by  inserting  "physi- 
cian'' before  "members". 

(d)  Section  1163(b)  of  such  Act  is  amended  by  striking  out  "Mem- 
bers" and  inserting  in  lieu  thereof  "Physician  members' 

(e)  Section  1173  of  such  Act  is  amended  by  striking  out  "(except 
sections  1155(c)  and  1163)"  and  inserting  in  lieu  thereof  "(except  sec- 
tion 1155(c))". 

(f)  The  amendments  made  by  this  section  shall  become  effective 
180  days  after  the  date  of  the  enactment  of  this  Act. 

REQUIRED  ACTIVITIES  OF  PROFESSIONAL  STANDARDS  REVIEW 
ORGANIZATIONS 

Sec.  924.  (a)(1)  Subsection  (b)  of  section  1151^.  of  the  Social  Security 
Act  is  amended — 

(A)  by  striking  out  "in  addition  to  review  of  health  care  serv- 
ices provided  by  or  in  institutions,  only  such  of  the  duties  and 
functions  required  under  this  part  of  Professional  Standards 
Review  Organization  as  he  determines  such  organization  to  be 
capable  of  performing"  in  the  first  sentence  and  inserting  in 
lieu  thereof  "in  addition  to  review  of  health  care  services  (other 
than  ancillary,  ambulatory  care,  and  long-term  care  services) 
provided  by  or  in  hospitals  and  to  review  of  alcohol  detoxifica- 
tion facility  services,  only  such  of  the  duties  and  functions  as 
he  requires  the  organization  to  perform  under  subsection  (f)(2) 
or  subsection  (f)(4)  and  which  the  organization  is  capable  of  per- 
forming"; and 

(B)  by  striking  out  "only  if  the  Secretary  finds  that  it  is  sub- 
stantially carrying  out  in  a  satisfactory  manner,  the  activities 
and  functions  required  of  Professional  Standards  Review  Orga- 
nizations under  this  part  with  respect  to  the  review  of  health 
care  services  provided  by  or  in  institutions  (including  ancillary 
services)  and,  in  addition,  review  of  such  other  health  care  serv- 
ices as  the  Secretary  may  require  '  in  the  second  sentence  and 
inserting  in  lieu  thereof  "only  if  the  Secretary  finds  that  it  is 
substantially  carrying  out  in  a  satisfactory  manner  the  activi- 
ties and  functions  required  of  that  Professional  Standards 
Review  Organization  under  this  part". 

(2)  Subsection  (c)  of  such  section  is  amended  by  inserting  "of  that 
organization"  after  "required  under  this  part". 

(3)  Such  section  if  further  amended  by  adding  at  the  end  the  fol- 
lowing new  subsection: 

"(f)(1)  The  Secretary  shall  establish  a  program  (hereinafter  in  this 
subsection  referred  to  as  the  'program)  for  the  evaluation  of  the 
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cost-effectiveness  of  review  of  particular  health  care  services  by  Pro- 
fessional Standards  Review  Organizations. 

*^(2)  In  order  to  demonstrate  the  cost-effectiveness  of  requiring 
review  of  particular  health  care  services  before  such  review  is  gener- 
ally required,  the  program  shall  be  designed  in  a  manner  so  that 
the  Secretary  will  require  particular  Professional  Standards  Review 
Organizations,  chosen  by  a  statistically  valid  method  that  will 
permit  a  valid  evaluation  of  the  cost-effectiveness  of  such  review,  to 
review  particular  health  care  services. 

^^(3)  The  program  shall  provide  for  the  evaluation  of  cost-effective- 
ness of  the  review  of  particular  health  care  services  under  the  pro- 
gram, particularly  in  comparison  with  areas  in  which  such  review 
was  not  required  or  performed. 

Based  upon  such  evaluation,  or  upon  an  evaluation  of  compa- 
rable statistical  validity,  and  a  finding  that  review  of  particular 
health  care  services  is  cost-effective  or  yields  other  significant  bene- 
fits, the  Secretary  shall  such  particular  health  care  services  which 
Professional  Standards  Review  Organizations  (either  generally  or 
under  such  conditions  and  circumstances  as  the  Secretary  may 
specify)  have  the  duty  and  function  of  reviewing  under  this  part. 

'X5)  For  purposes  of  this  subsection,  the  term  ^particular  health 
care  services '  does  not  include  health  care  service  (other  than  ancil- 
lary, ambulatory  care,  and  long-term  care  services)  provided  by  or  in 
hospitals  or  alcohol  detoxification  facility  services. 

(b)  Section  1155(a)  of  such  Act  is  amended — 

(1)  by  striking  out  "at  the  earliest  date  practicable^^  in  para- 
graph (1)  and  inserting  in  lieu  thereof  ''to  the  extent  and  at  the 
time  specified  by  the  Secretary  under  section  1154(f)'\' 

(2)  by  inserting  '\  consistent  with  section  1154(f), in  para- 
graph (7)(A)  after  ''only')  and 

(3)  by  inserting  "(consistent  with  section  1154(f))''  in  para- 
graph (7)(B)  after  "to  the  extent''. 

(c)  Subsection  (g)  of  section  1155  of  such  Act  is  repealed. 

(d)  Section  1155  of  such  Act  is  amended  by  adding  at  the  end 
thereof  the  following  new  subsection: 

"(h)  If  the  Secretary  has  designated  an  organization  (other  than 
under  section  1154)  cls  a  Professional  Standards  Review  Organiza- 
tion, but  that  organization  has  not  assumed  responsibility  for  the 
review  of  particular  activities  in  its  area  included  in  subsection 
(a)(1),  the  Secretary  may  designate  another  qualified  Professional 
Standards  Review  Organization  (in  reasonable  proximity  to  the  pro- 
viders and  practitioners  whose  services  are  to  be  reviewed)  to  assume 
the  responsibility  for  the  review  of  some  or  all  of  those  particular 
activities. 

EFFICIENCY  IN  DELEGATED  REVIEW 

Sec.  925.  Section  1155(e)  of  the  Social  Security  Act  is  amended  by 
striking  out  "effectively  and  in  timely  fashion  "  and  inserting  in  lieu 
thereof  "effectively,  efficiently,  and  in  timely  fashion". 
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REVIEW  OF  ROUTINE  HOSPITAL  ADMISSION  SERVICES  AND  PREOPER- 
ATIVE HOSPITAL  STAYS  BY  PROFESSIONAL  STANDARDS  REVIEW  ORGA- 
NIZATIONS 

Sec.  926.  Section  1155(a)(2)  of  the  Social  Security  Act  is  amended 
to  read  as  follows: 

"(2)  Each  Professional  Standards  Review  Organization  shall  have 
the  authority  to  determine,  in  advance,  in  the  case  of— 

"(A)  any  elective  admission  to  a  hospital  or  other  health  care 
facility  (including  admissions  occurring  on  weekends),  and 

'YB)  any  routine  diagnostic  services  furnished  in  connection 
with  such  an  admission, 
whether  such  service,  if  provided,  or  if  provided  by  a  particular 
health  care  practitioner  or  by  a  particular  hospital  or  other  health 
care  facility,  organization,  or  agency,  would  meet  the  criteria  speci- 
fied in  subparagraphs  (A)  and  (C)  of  paragraph  (1).  Each  such  Orga- 
nization may  be  directed  by  the  Secretary  to  excercise  such  authority 
where  the  Secretary  finds  (consistent  with  section  1154(f))  that  such 
determinations  can  be  made  on  a  timely  basis  by  the  Organization 
and  appropriate  procedures  will  be  applied  to  assure  prompt  notifi- 
cation of  such  determinations  to  providers,  physicians,  practitioners, 
and  persons  on  whose  behalf  payment  may  be  made  under  this  Act 
for  services  and  items.  ". 

CONSULTATION  BY  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS 
WITH  HEALTH  CARE  PRACTITIONERS 

Sec.  927.  (a)  Section  1155(a)  of  the  Social  Security  Act  is  amended 
by  adding  at  the  end  thereof  the  following  new  paragraph: 

"(8)  Each  Professional  Standards  Review  Organization  shall  con- 
sult (with  such  frequency  and  in  such  manner  as  may  be  prescribed 
by  the  Secretary)  with  representatives  of  health  care  practitioners 
(other  than  physicians  described  in  section  1861(r)(l))  and  of  institu- 
tional and  noninstitutional  providers  of  health  care  services,  in  re- 
lation to  the  Professional  Standards  Review  Organization's  respon- 
sibility for  the  review  under  paragraph  (1)  of  the  professional  activi- 
ties of  such  practitioners  and  providers. 

(b)  Section  1162(e)  of  such  Act  is  amended  by  striking  out  the  first 
parenthetical  material  in  paragraph  (1)  and  the  parenthetical  mate- 
rial in  paragraph  (2). 

(c)  The  amendments  made  by  this  section  shall  become  effective 
180  days  after  the  date  of  the  enactment  of  this  Act. 

RESPONSE  OF  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS  TO 
FREEDOM  OF  INFORMATION  ACT  REQUESTS 

Sec.  928.  No  Professional  Standards  Review  Organization  desig- 
nated (conditionally  or  otherwise)  under  part  B  of  title  XI  of  the 
Social  Security  Act  shall  be  required  to  make  available  any  records 
pursuant  to  a  request  made  under  section  552  of  title  5,  United 
States  Code,  until  the  later  of  (1)  one  year  after  the  date  of  entry  of 
a  final  court  order  requiring  that  such  records  be  made  available,  or 
(2)  the  last  date  of  the  Congress  during  which  the  court  order  was 
entered. 
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STUDY  OF  PROFESSIONAL  STANDARDS  REVIEW  ORGANIZATIONS  NORMS, 
STANDARDS,  AND  CRITERIA 

Sec.  929.  The  Secretary  of  Health  and  Human  Services  shall,  in 
consultation  with  the  National  Professional  Standards  Review 
Council,  conduct  a  nationwide  study  of  the  differences  in  medical 
criteria  and  length-of-stay  norms  utilized  by  Professional  Standards 
Review  Organizations  in  the  various  regions  of  the  country.  The 
study  shall  include  an  assessment  of  the  rationale  that  contributes 
to  these  regional  differences.  The  Secretary  shall  report  the  findings 
and  conclusions  made  with  respect  to  the  study  to  the  Congress 
within  one  year  after  the  date  of  the  enactment  of  this  Act 

Part  B— Provisions  Relating  to  Medicare 
Subpart  I — Changes  in  Services  or  Benefits 

HOME  HEALTH  SERVICES 

Sec.  930.  (a)  Section  1811  of  the  Social  Security  Act  is  amended  by 
striking  out  ''and  related  post-hospital  services''  and  inserting  in 
lieu  thereof  '\  related  post-hospital,  and  home  health  services". 

(b)  Section  1812(a)(3)  of  such  Act  is  amended  to  read  as  follows: 

''(3)  home  health  services. 

(c)  Section  1812(d)  of  such  Act  is  repealed. 

(d)  Section  1812(e)  of  such  Act  is  amended — 

(1)  by  striking  out  "(b),  (c),  and  (d)"  and  inserting  in  lieu 
thereof  "(b)  and  (c)";  and 

(2)  by  striking  out  "post-hospital  extmded  care  services,  and 
post-hospital  home  health  services  "  and  inserting  in  lieu  therof 
"and post-hospital  extended  care  services''. 

(e)  Sections  1814(a)  and  1835(a)  of  such  Act  are  amended  by 
adding  the  following  new  sentence  at  the  end  of  each  such  section: 
"With  respect  to  the  physician  certification  required  by  paragraph 
(2)  for  home  health  services  furnished  to  any  individual  by  a  home 
health  agency  (other  than  an  agency  which  is  a  governmental  entity) 
and  with  respect  to  the  establishment  and  review  of  a  plan  for  such 
services,  the  Secretary  shall  prescribe  regulations  which  shall 
become  effective  no  later  than  July  1,  1981,  and  which  prohibit  a 
physician  who  has  a  significant  ownership  interest  in,  or  a  signifi- 
cant financial  or  contractual  relationship  with,  such  home  health 
agency  from  performing  such  certification  and  from  establishing  or 
reviewing  such  plan. ". 

(f)  Section  1814(a)(2)(D)  of  such  Act  is  amended — 

(1)  by  striking  out  "post- hospital  home  health  services"  and 
inserting  in  lieu  thereof  "home  health  services"; 

(2)  by  inserting  ",  occupational,  "  after  "or  physical";  and 

(3)  by  striking  out  ",  for  any  of  the  conditions"  and  all  that 
follows  through  "extended  care  services". 

(g)  Section  1832(a)(2)(A)  of  such  Act  is  amended  by  striking  out 
"for  up  to  100  visits  during  a  calendar  year". 

(h)  Section  1833(b)  of  such  Act  is  amended — 

(1)  by  striking  out  "and"  at  the  end  of  clause  (1)  in  the  first 
sentence;  and 
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(2)  by  inserting  before  the  period  at  the  end  of  the  first  sen- 
tence the  following:  '\  (3)  such  deductible  shall  not  apply  with 
respect  to  home  health  services", 
(i)  Section  1834  of  such  Act  is  repealed. 

(j)  Section  1835(a)(2)(A)  of  such  Act  is  amended  by  inserting  '\  oc- 
cupational, " after  ''or physical''. 

(k)  Section  1861(e)  of  such  Act  is  amended — 

(1)  by  striking  out  "subsections  (i)  and  (n)''  in  the  material 
preceding  paragraph  (1)  and  inserting  in  lieu  thereof  "subsec- 
tion (i)'\  and 

(2)  by  striking  out  "subsections  (i)  and  (n)"  in  the  third  sen- 
tence and  inserting  in  lieu  thereof  "subsection  (i)'\ 

(I)  Section  1861(m)(4)  of  such  Act  is  amended  by  inserting  the  fol- 
lowing before  the  semicolon:  "who  has  successfully  completed  a 
training  program  approved  by  the  Secretary". 

(m)  Section  1861(n)  of  such  Act  is  repealed. 

(n)  Section  1861(o)  of  such  Act  is  amended — 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (5),  by  in- 
serting "and"  at  the  end  of  paragraph  (6),  and  by  adding  the 
following  new  paragraph  after  paragraph  (6): 

"(7)  meets  such  additional  requirements  (including  conditions 
relating  to  bonding  or  establishing  of  escrow  accounts  as  the 
Secretary  finds  necessary  for  the  financial  security  of  the  pro- 
gram) as  the  Secretary  finds  necessary  for  the  effective  and  effi- 
cient operation  of  the  program;";  and 

(2)  by  striking  out  "except  that"  the  first  place  it  appears  in 
the  material  following  paragraph  (6)  and  all  that  follows 
through  "regulations;  and". 

(o)  Section  1816(e)  of  such  Act  is  amended — 

(1)  by  inserting  "(subject  to  the  provisions  of  paragraph  (4))'' 
after  "the  Secretary  may"  in  paragraph  (2);  and 

(2)  by  adding  the  following  new  paragraph  at  the  end  thereof: 
"(4)  Notwithstanding  subsections  (a)  and  (d)  and  paragraphs  (1), 

(2),  and  (3)  of  this  subsection,  the  Secretary  shall  designate  regional 
agencies  or  organizations  which  have  entered  into  an  agreement 
with  him  under  this  section  to  perform  functions  under  such  agree- 
ment with  respect  to  home  health  agencies  (as  defined  in  section 
1861(o))  in  the  region,  except  that  in  assigning  such  agencies  to  such 
designated  regional  agencies  or  organizations  the  Secretary  shall 
assign  a  home  health  agency  which  is  a  subdivision  of  a  hospital 
(and  such  agency  and  hospital  are  affiliated  or  under  common  con- 
trol) only  if,  after  applying  such  criteria  relating  to  administrative 
efficiency  and  effectiveness  as  he  shall  promulgate,  he  determines 
that  such  assignment  would  result  in  the  more  effective  and  effi- 
cient administration  of  this  title.  ". 

(p)  Section  1861(v)(l)  of  such  Act  is  amended  by  adding  after  sub- 
paragraph (G)  (as  added  by  section  902(a)(1)  of  this  title)  the  follow- 
ing new  subparagraph: 

"(H)  In  determining  such  reasonable  cost  with  respect  to  home 
health  agencies,  the  Secretary  may  not  include — 

"(i)  any  costs  incurred  in  connection  with  bonding  or  estab- 
lishing an  escrow  account  by  any  such  agency  as  a  result  of  the 
financial  security  requirement  described  in  subsection  (o)(7); 

"(ii)  in  the  case  of  home  health  agencies  to  which  the  finan- 
cial security  requirement  described  in  subsection  (o)(7)  applies. 
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any  costs  attributed  to  interest  charged  such  an  agency  in  con- 
nection with  amounts  borrowed  by  the  agency  to  repay  overpay- 
ments made  under  this  title  to  the  agency,  except  that  such 
costs  may  be  included  in  reasonable  cost  if  the  Secretary  deter- 
mines that  the  agency  was  acting  in  good  faith  in  borrowing 
the  amounts; 

''(Hi)  in  the  case  of  contracts  entered  into  by  a  home  health 
agency  after  the  date  of  the  enactment  of  this  subparagraph  for 
the  purpose  of  having  services  furnished  for  or  on  behalf  of 
such  agency,  any  cost  incurred  by  such  agency  pursuant  to  any 
such  contract  (I)  which  is  entered  into  for  a  period  exceeding 
five  years,  or  (II)  which  determines  the  amount  payable  by  the 
home  health  agency  on  the  basis  of  a  percentage  of  the  agency's 
reimbursement  or  claim  for  reimbursement  for  services  fur- 
nished by  the  agency;  and 

"(iv)  in  the  case  of  contracts  entered  into  by  a  home  health 
agency  before  the  date  of  the  enactment  of  this  subparagraph 
for  the  purpose  of  having  services  furnished  for  or  on  behalf  of 
such  agency,  any  cost  incurred  by  such  agency  pursuant  to  any 
such  contract,  which  determines  the  amount  payable  by  the 
home  health  agency  on  the  basis  of  a  percentage  of  the  agency's 
reimbursement  or  claim  for  reimbursement  for  services  fur- 
nished by  the  agency,  to  the  extent  that  such  cost  exceeds  the 
reasonable  value  of  the  services  furnished  on  behalf  of  such 
agency. 

(q)  Section  226(c)(1)  of  such  Act  is  amended — 

(1)  by  striking  out  "and  post-hospital  home  health  services" 
and  inserting  in  lieu  thereof  "and  home  health  services')  and 

(2)  by  striking  out  "or  post-hospital  home  health  services"  in 
clause  (B). 

(r)  Section  7(d)(1)  of  the  Railroad  Retirement  Act  of  1974  is 
amended  by  striking  out  "posthospital  home  health  services"  and 
inserting  in  lieu  thereof  "home  health  services". 

(s)(l)  The  amendments  made  by  this  section  shall  become  effective 
with  respect  to  services  furnished  on  or  after  July  1,  1981,  except 
that  the  amendments  made  by  subsections  (n)(l)  and  (o)  shall 
become  effective  on  the  date  of  the  enactment  of  this  Act. 

(2)  The  Secretary  of  Health  and  Human  Services  shall  take  ad- 
ministrative action  to  assure  that  improvements,  in  accordance  with 
the  amendment  made  by  subsection  (n)(l),  will  be  made  not  later 
than  June  30,  1981. 

ALCOHOL  DETOXIFICATION  FACILITY  SERVICES 

Sec.  931.  (a)  Section  1812  of  the  Social  Security  Act  is  amended  by 
striking  out  "and"  at  the  end  of  paragraph  (2),  by  striking  out  the 
period  at  the  end  of  paragraph  (3)  and  inserting  in  lieu  thereof  "; 
and",  and  by  adding  after  paragraph  (3)  the  following  new  para- 
graph: 

"(4)  alcohol  detoxification  facility  services.  ". 

(b)  Section  1814(a)(2)  of  such  Act  is  amended  by  striking  out  "or" 
at  the  end  of  subparagraph  (D),  by  inserting  "or"  at  the  end  of  sub- 
paragraph (E),  and  by  adding  after  subparagraph  (E)  the  following 
new  subparagraph: 
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"(F)  in  the  case  of  alcohol  detoxification  facility  services,  such 
services  are  required  on  an  inpatient  basis  (based  upon  an  ex- 
amination by  such  certifying  physician  made  prior  to  initiation 
of  alcohol  detoxification); 

(c)  Section  1861(u)  of  such  Act  is  amended  by  inserting  "detoxifi- 
cation facility,  "  after  "home  health  agency, 

(d)  Section  1861  of  such  Act  is  further  amended  by  adding  after 
subsection  (aa)  the  following  new  subsection: 

"Alcohol  Detoxification  Facility  Services 

"(bb)(l)  The  term  'alcohol  detoxification  facility  services^  means 
services  provided  by  a  detoxification  facility  in  order  to  reduce  or 
eliminate  the  amount  of  alcohol  in  the  body,  but  only  to  the  extent 
that  such  services  would  be  covered  under  subsection  (b)  if  furnished 
as  inpatient  services  by  a  hospital,  or  are  physicians'  services  cov- 
ered under  subsection  (s). 

"(2)  The  term  'detoxification  facility'  means  a  public  or  voluntary 
community -based  nonprofit  facility,  other  than  a  hospital,  which — 
"(Al)  is  engaged  in  furnishing  to  inpatients  the  services  de- 
scribed in  paragraph  (1); 

"(B)  is  accredited  by  the  Joint  Commission  on  the  Accredita- 
tion of  Hospitals  as  meeting  the  Accreditation  Program  for  Psy- 
chiatric Facilities  standards  (1979  edition),  or  is  found  by  the 
Secretary  to  meet  such  standards; 

"(C)  has  arrangements  with  one  or  more  hospitals,  having 
agreements  in  effect  under  section  1866,  for  the  referral  and  ad- 
mission of  patients  requiring  services  not  available  at  the  facili- 
ty; and 

"(D)  meets  such  other  requirements  as  the  Secretary  may  find 
necessary  in  the  interest  of  the  health  and  safety  of  individuals 
who  are  furnished  services  by  the  facility. 

(e)  The  amendments  made  by  subsections  (a)  through  (d)  of  this 
section  shall  become  effective  on  April  1,  1981. 

(f)  The  Secretary  of  Health  and  Human  Services  shall  conduct  a 
study  and  make  recommendations,  within  18  months  after  the  date 
of  the  enactment  of  this  Act,  concerning  the  appropriateness  of  ex- 
tending medicare  coverage  to  drug  detoxification,  postdetoxification 
rehabilitation,  and  to  outpatient  detoxification  and  concerning  in- 
centives for  the  use  of  lower-cost  detoxification  facilities. 

(g)  Section  1155  of  the  Social  Security  Act  is  amended  by  adding 
after  subsection  (h)  (added  by  section  924-(d)  of  this  title)  the  follow- 
ing new  subsection: 

"(i)  Any  Professional  Standards  Review  Organization  which  has 
assumed  responsibility  under  this  section  for  review  of  inpatient 
hospital  services  in  an  area  shall  also  assume  responsibility  in  such 
area  for  review  of  detoxification  facility  services. 

(h)  Section  1158  of  such  Act  is  amended — 

(1)  by  striking  out  "section  1159  and  subsection  (d)"  in  subsec- 
tion (a)  and  inserting  in  lieu  thereof  "subsections  (d)  and  (e)  of 
this  section  and  in  sections  1159,  1861(v)(l)(G),  and  1902(h)'\ 
and 

(2)  by  adding  after  subsection  (d)  the  following  new  subsec- 
tion: 
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''(e)  Subsection  (a)  of  this  section  shall  not  apply  to  a  determina- 
tion by  a  Professional  Standards  Review  Organization  under  section 
1155(a)(1)(C)  that  detoxification  services  provided  or  proposed  to  be 
provided  in  a  hospital  on  an  inpatient  basis  could  be  more  economi- 
cally provided  in  a  detoxification  facility. 

PREADMISSION  DIAGNOSTIC  TESTING 

Sec.  9S2.  (a)(1)  Section  1833(a)(1)  of  the  Social  Security  Act  is 
amended — 

(A)  by  striking  out  ''and  (E)"  and  inserting  in  lieu  thereof 
"(E)'\  and 

(B)  by  inserting  the  following  after  "section  1881,  "at  the  end 
of  clause  (E):  "(F)  with  respect  to  expenses  incurred  for  physi- 
cians' services  (furnished  by  a  physician  who  has  an  agreement 
in  effect  with  the  Secretary  by  which  the  physician  agrees  to 
accept  an  assignment  described  in  section  1842(b)(3)(B)(ii)  with 
respect  to  payment  for  all  physicians'  services  which  are  pread- 
mission diagnostic  services  furnished  by  the  physician  to  indi- 
viduals enrolled  under  this  part)  which  are  preadmission  diag- 
nostic services  for  which  payment  may  be  made  under  this  part 
and  which  are  furnished  (i)  in  the  outpatient  department  of  a 
hospital  within  seven  days  of  such  individual's  admission  to 
the  same  hospital  as  an  inpatient  or,  to  the  extent  practicable 
as  determined  by  regulations  prescribed  by  the  Secretary,  to  an- 
other hospital,  or  (ii)  to  the  extent  practicable  as  determined  by 
regulations  prescribed  by  the  Secretary,  in  a  physician's  office 
within  seven  days  of  such  individual's  admission  to  a  hospital 
as  an  inpatient,  the  amounts  paid  shall  be  equal  to  the  reason- 
able charges  for  such  services,  '. 

(2)  For  amendment  to  section  1833(a)  of  the  Social  Security  Act, 
with  respect  to  the  amount  of  payment  for  hospital  outpatient 
preadmission  diagnostic  services,  see  section  942  of  this  title. 

(b)  The  Secretary  of  Health  and  Human  Services  shall  transmit  to 
the  Congress,  no  later  than  one  year  after  the  date  of  the  enactment 
of  this  Act,  a  report  describing  the  policy  which  has  been  developed 
and  is  being  or  will  be  implemented  with  respect  to  the  amendments 
made  by  subsection  (a)(1)  of  this  section  and  by  section  9^2  of  this 
title  as  they  concern  expenses  incurred  for  preadmission  diagnostic 
testing  furnished  to  an  individual  at  a  hospital  within  seven  days 
of  an  individual's  admission  to  another  hospital. 

comprehensive  outpatient  REHABILITATION  FACILITY  SERVICES 

Sec.  933.  (a)  Section  1832(a)(2)  of  the  Social  Security  Act  is 
amended  by  striking  out  "and"  at  the  end  of  subparagraph  (C),  by 
striking  out  the  period  at  the  end  of  subparagraph  (D)  and  inserting 
in  lieu  thereof  a  semicolon,  and  by  adding  the  following  new  sub- 
paragraph at  the  end  thereof: 

"(E)  comprehensive  outpatient  rehabilitation  facility  serv- 
ices; and". 

(b)  Section  1835(a)(2)  of  such  Act  is  amended  by  striking  out  the 
period  at  the  end  of  subparagraph  (D)  and  inserting  in  lieu  thereof 
a  semicolon,  and  by  inserting  the  following  new  subparagraph  after 
subparagraph  (D): 
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"(E)  in  the  case  of  comprehensive  outpatient  rehabilita- 
tion facility  services,  (i)  such  services  are  or  were  required 
because  the  individual  needed  skilled  rehabilitation  serv- 
ices, (ii)  a  plan  for  furnishing  such  services  has  been  estab- 
lished and  is  periodically  reviewed  by  a  physician,  and  (Hi) 
such  services  are  or  were  furnished  while  the  individual  is 
or  was  under  the  care  of  a  physician;  and". 

(c)  Section  1861(u)  of  such  Act  is  amended  by  inserting  "compre- 
hensive outpatient  rehabilitation  facility, "  immediately  after 
"skilled  nursing  facility, 

(d)  Section  1861(z)  of  such  Act  is  amended  by  striking  out  "ex- 
tended care  facility, "  and  inserting  in  lieu  thereof  "skilled  nursing 
facility,  comprehensive  outpatient  rehabilitation  facility, 

(e)  Section  1861  of  such  Act  is  amended  by  adding  after  subsection 
(bb)  (added  by  section  931(d)  of  this  title)  the  following  new  subsec- 
tion: 

"Comprehensive  Outpatient  Rehabilitation  Facility  Services 

"(cc)(l)  The  term  'comprehensive  outpatient  rehabilitation  facility 
services '  means  the  following  items  and  services  furnished  by  a  phy- 
sician or  other  qualified  professional  personnel  (as  defined  in  regu- 
lations by  the  Secretary)  to  an  individual  who  is  an  outpatient  of  a 
comprehensive  outpatient  rehabilitation  facility  under  a  plan  (for 
furnishing  such  items  and  services  to  such  individual)  established 
and  periodically  reviewed  by  a  physician — 
"(A)  physician^ '  services; 

"(B)  physical  t:\erapy,  occupational  therapy,  speech  pathology 
services,  and  respiratory  therapy; 

"(C)  prosthetic  and  orthotic  devices,  including  testing,  fitting, 
or  training  in  the  use  of  prosthetic  and  orthotic  devices; 

"(D)  social  and  psychological  services; 

"(E)  nursing  care  provided  by  or  under  the  supervision  of  a 
registered  professional  nurse; 

"(F)  drugs  and  biologicals  which  cannot,  as  determined  in  ac- 
cordance with  regulations,  be  self  administered; 

"(G)  supplies,  appliances,  and  equipment,  including  the  pur- 
chase or  rental  of  equipment;  and 

"(H)  such  other  items  and  services  as  are  medically  necessary 
for  the  rehabilitation  of  the  patient  and  are  ordinarily  fur- 
nished by  comprehensive  outpatient  rehabilitation  facilities, 
excluding,  however,  any  item  or  service  if  it  would  not  be  included 
under  subsection  (b)  if  furnished  to  an  outpatient  of  a  hospital. 

"(2)  The  term  'comprehensive  outpatient  rehabilitation  facility' 
means  a  facility  which — 

"(A)  is  primarily  engaged  in  providing  (by  or  under  the  super- 
vision of  physicians)  diagnostic,  therapeutic,  and  restorative 
services  to  outpatients  for  the  rehabilitation  of  injured,  dis- 
abled, or  sick  persons; 

"(B)  provides  at  least  the  following  comprehensive  outpatient 
rehabilitation  services:  (i)  physicians'  services  (rendered  by  phy- 
sicians, as  defined  in  section  1861(r)(l),  who  are  available  at  the 
facility  on  a  full-  or  part-time  basis);  (ii)  physical  therapy;  and 
(Hi)  social  or  psychological  services; 

"(C)  maintains  clinical  records  on  all  patients; 
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''(D)  has  policies  established  by  a  group  of  professional  per- 
sonnel (associated  with  the  facility),  including  one  or  more  phy- 
sicians defined  in  subsection  (r)(l)  to  govern  the  comprehensive 
outpatient  rehabilitation  services  it  furnishes,  and  provides  for 
the  carrying  out  of  such  policies  by  a  full-  or  part-time  physi- 
cian referred  to  in  subparagraph  (B)(i); 

"(E)  has  a  requirement  that  every  patient  must  be  under  the 
care  of  a  physician; 

'YF)  in  the  case  of  a  facility  in  any  State  in  which  State  or 
applicable  local  law  provides  for  the  licensing  of  facilities  of 
this  nature  (i)  is  licensed  pursuant  to  such  law,  or  (ii)  is  ap- 
proved by  the  agency  of  such  State  or  locality,  responsible  for 
licensing  facilities  of  this  nature,  as  meeting  the  standard  es- 
tablishment for  such  licensing; 

"(G)  has  in  effect  a  utilization  review  plan  in  accordance 
with  regulations  prescribed  by  the  Secretary; 

"(H)  has  in  effect  an  overall  plan  and  budget  that  meets  the 
requirements  of  subsection  (z);  and 

"(I)  meets  such  other  conditions  of  participation  as  the  Secre- 
tary may  find  necessary  in  the  interest  of  the  health  and  safety 
of  individuals  who  are  furnished  services  by  such  facility,  in- 
cluding conditions  concerning  qualifications  of  personnel  in 
these  facilities. 

(f)  Section  1863  of  such  Act  is  amended  by  striking  out  "and 
(o)(6)"  in  the  first  sentence  and  inserting  in  lieu  thereof  "(o)(6j,  and 
(cc)(2)(ir\ 

(g)  Section  186Jf(a)  of  such  Act  is  amended — 

(1)  by  inserting  "or  a  comprehensive  outpatient  rehabilitation 
facility  as  defined  in  section  1861(cc)(2)"  after  "section 
1861(aa)(2)''  in  the  first  sentence;  and 

(2)  by  inserting  "comprehensive  outpatient  rehabilitation  fa- 
cility, "  after  "rural  health  clinic, "  each  place  it  appears  in  the 
second  and  fifth  sentences. 

(h)  The  amendments  made  by  this  section  shall  become  effective 
with  respect  to  a  comprehensive  outpatient  rehabilitation  facility's 
first  accounting  period  which  begins  on  or  after  July  1,  1981. 

O UTPA TIENT  SURGER  Y 

Sec.  934.  (a)  Section  1832(a)(2)  of  the  Social  Security  Act  is 
amended  by  adding  after  subparagraph  (E)  (added  by  section  933(a) 
of  this  title)  the  following  new  subparagraph: 

"(F)  facility  services  furnished  in  connnection  with  surgi- 
cal procedures  specified  by  the  Secretary — 

"(i)  pursuant  to  section  1833(i)(l)(A)  and  performed 
in  an  ambulatory  surgical  center  (which  meets  health, 
safety,  and  other  standards  specified  by  the  Secretary 
in  regulations)  if  the  center  has  an  agreement  in  effect 
with  the  Secretary  by  which  the  center  agrees  to  accept 
the  amount  determined  under  section  1833(i)(2)(A)  as 
full  payment  for  such  services  and  to  accept  an  assign- 
ment described  in  section  1842(b)(3)(B)(ii)  with  respect 
to  payment  for  all  such  services  furnished  by  the  center 
to  individuals  enrolled  under  this  part,  or 
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'YW  pursuant  to  section  1833(i)(l)(B)  and  performed 
by  a  physician,  described  in  section  1861(r)(l),  in  his 
office,  if  the  Secretary  has  determined  that — 

'W  a  Professional  Standards  Review  Organiza- 
tion (designated,  conditionally  or  otherwise,  under 
part  B  of  title  XI  of  this  Act)  is  willing,  able,  and 
has  agreed  to  carry  out  a  review  (on  a  sample  or 
other  reasonable  basis)  of  the  physician 's  perform- 
ing such  procedures  in  the  physician 's  office, 

'YW  the  particular  physician  involved  has 
agreed  to  make  available  to  such  Organization 
such  records  as  the  Secretary  determines  to  be  nec- 
essary to  carry  out  the  review,  and 

'XIW  the  physician  is  authorized  to  perform  the 
procedure  in  a  hospital  located  in  the  area  in 
which  the  office  is  located; 
and  if  the  physician  agrees  to  accept  the  amount  deter- 
mined under  section  1833(i)(2)(B)  as  full  payment  for 
such  services  and  to  accept  an  assignment  described  in 
section  1842(b)(3)(B)(ii)  with  respect  to  payment  for  all 
services  (including  all  pre-  and  post-operative  services) 
described  in  paragraphs  (1)  and  (2)(A)  of  section  1861(s) 
and.  furnished  in  connection  with  such  surgical  proce- 
dure to  individuals  enrolled  under  this  part 
(b)  Section  1833  of  such  Act  is  amended  by  adding  at  the  end  the 
following  new  subsection: 

'W(l)  The  Secretary  shall,  in  consultation  with  the  National  Pro- 
fessional Standards  Review  Council  and  appropriate  medical  orga- 
nizations— 

^\A)  specify  those  surgical  procedures  which  are  appropriately 
(when  considered  in  terms  of  the  proper  utilization  of  hospital 
inpatient  facilities)  performed  on  an  inpatient  basis  in  a  hospi- 
tal but  which  also  can  be  performed  safely  on  an  ambulatory 
basis  in  an  ambulatory  surgical  center  (meeting  the  standards 
specified  under  section  1832(a)(2)(F)(i))  or  hospital  outpatient  de- 
partment, and 

''(B)  specify  those  surgical  procedures  which  are  appropriately 
(when  considered  in  terms  of  the  proper  utilization  of  hospital 
inpatient  facilities)  performed  on  an  inpatient  basis  in  a  hospi- 
tal but  which  also  can  be  performed  safely  on  an  ambulatory 
basis  in  a  physician 's  office. 
'X2)(A)  The  amount  of  payment  to  be  made  for  facility  services 
furnished  in  connection  with  a  surgical  procedure  specified  pursu- 
ant to  paragraph  (1)(A)  and  furnished  to  an  individual  in  an  ambu- 
latory surgical  center  described  in  such  paragraph  shall  be  equal  to 
a  standard  overhead  amount  established  by  the  Secretary  (with  re- 
spect to  each  such  procedure)  on  the  basis  of  the  Secretary's  estimate 
of  a  fair  fee  which — 

'W  takes  into  account  the  costs  incurred  by  such  centers,  or 
classes  of  centers,  generally  in  providing  services  furnished  in 
connection  with  the  performance  of  such  procedure,  and 

'Yii)  takes  such  costs  into  account  in  such  a  manner  as  will 
assure  that  the  performance  of  the  procedure  in  such  a  center 
will  result  in  substantially  less  amounts  paid  under  this  title 
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than  would  have  been  paid  if  the  procedure  had  been  performed 
on  an  inpatient  basis  in  a  hospital. 
Each  amount  so  established  shall  be  reviewed  periodically  and  may 
be  adjusted  by  the  Secretary,  when  appropriate,  to  take  account  of 
varying  conditions  in  different  areas. 

'YB)  The  amount  of  payment  to  be  made  under  this  part  for  facili- 
ty services  furnished,  in  connection  with  a  surgical  procedure  speci- 
fied pursuant  to  paragraph  (1)(B),  in  a  physician's  office  shall  be 
equal  to  a  standard  overhead  amount  established  by  the  Secretary 
(with  respect  to  each  such  procedure)  on  the  basis  of  the  Secretary's 
estimate  of  a  fair  fee  which— 

takes  into  account  additional  costs,  not  usually  included 
in  the  professional  fee,  incurred  by  physicians  in  securing, 
maintaining,  and  staffing  the  facilities  and  ancillary  services 
appropriate  for  the  performance  of  such  procedure  in  the  physi- 
cian 's  office,  and 

''(ii)  takes  such  items  into  account  in  such  a  manner  which 
will  assure  that  the  performance  of  such  procedure  in  the  physi- 
cian's office  will  result  in  substantially  less  amounts  paid 
under  this  title  than  would  have  been  paid  if  the  services  had 
been  furnished  on  an  inpatient  basis  in  a  hospital. 
Each  amount  so  established  shall  be  reviewed  periodically  and  may 
be  adjusted  by  the  Secretary,  when  appropriate,  to  take  account  of 
varying  conditions  in  different  areas. 

'YS)  In  the  case  of  services  (including  all  pre-  and  post-operative 
services)  described  in  paragraphs  (1)  and  (2)(A)  of  section  .  186 l(s)  and 
furnished  in  connection  with  surgical  procedures  (specified  pursuant 
to  paragraph  (1)  of  this  subsection)  in  a  physician's  office,  an  ambu- 
latory surgical  center  described  in  such  paragraph,  or  a  hospital 
outpatient  department,  payment  for  such  services  shall  be  deter- 
mined in  accordance  with  subsection  (a)(1)(G)  if  the  physician  ac- 
cepts an  assignment  described  in  section  1842(b)(3)(B)(ii)  with  respect 
to  payment  for  such  services. 

"(4)(A)  The  Secretary  is  authorized  to  provide  by  regulations  that 
in  the  case  of  a  surgical  procedure,  specified  by  the  Secretary  pursu- 
ant to  paragraph  (1)(A),  performed  in  an  ambulatory  surgical  center 
described  in  such  paragraph,  there  shall  be  paid  (in  lieu  of  any 
amounts  otherwise  payable  under  this  part)  with  respect  to  the  fa- 
cility services  furnished  by  such  center  and  with  respect  to  all  relat- 
ed services  (including  physicians '  services,  laboratory.  X-ray,  and  di- 
agnostic services)  a  single  all-inclusive  fee  established  pursuant  to 
subparagraph  (B),  if  all  parties  furnishing  all  such  services  agree  to 
accept  such  fee  (to  be  divided  among  the  parties  involved  in  such 
manner  as  they  shall  have  previously  agreed  upon)  as  full  payment 
for  the  services  furnished. 

'XB)  In  implementing  this  paragraph,  the  Secretary  shall  estab- 
lish with  respect  to  each  surgical  procedure  specified  pursuant  to 
paragraph  (1)(A)  the  amount  of  the  all-inclusive  fee  for  such  proce- 
dure, taking  into  account  such  factors  as  may  be  appropriate.  The 
amount  so  established  with  respect  to  any  surgical  procedure  shall 
be  reviewed  periodically  and  may  be  adjusted  by  the  Secretary, 
when  appropriate,  to  take  account  of  varying  conditions  in  different 
areas. ". 
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(c) (1)  Section  1863  of  the  Social  Security  Act  is  amended  by  insert- 
ing ''or  by  ambulatory  surgical  centers  under  section 
1832(a)(2)(F)(i), after  ''section  1861, 

(2)  Section  1864(a)  of  such  Act  is  amended — 

(A)  by  inserting  before  the  period  at  the  end  of  the  first  sen- 
tence the  following:  ",  or  whether  an  ambulatory  surgical  center 
meets  the  standards  specified  under  section  1832(a)(2)(F)(i)"; 
and 

(B)  by  inserting  "ambulatory  surgical  center,  "  in  the  fifth  sen- 
tence after  "health  care  facility,  "  each  place  it  appears. 

(d) (1)  Section  1833(a)(1)  of  such  Act,  as  amended  by  section 
932(a)(1)  of  this  title,  is  further  amended  by  inserting  after  the 
comma  at  the  end  of  clause  (F)  the  following  new  clause:  "and  (G) 
with  respect  to  expenses  incurred  for  services  described  in  subsection 
(i)(3)  under  the  conditions  specified  in  such  subsection,  the  amounts 
paid  shall  be  the  reasonable  charge  for  such  services, 

(2)  For  an  additional  amendment  to  section  1833(a)  of  the  Social 
Security  Act  with  respect  to  the  amount  of  payment  for  outpatient 
surgical  procedures,  see  section  9^2  of  this  title. 

(3)  The  first  sentence  of  section  1833(b)  of  such  Act,  as  amended  by 
section  930(h)  of  this  title,  is  further  amended  by  adding  before  the 
period  at  the  end  the  following:  ",  and  (4)  such  total  amount  shall 
not  include  expenses  incurred  for  services  the  amout  of  payment  for 
which  is  determined  under  subsection  (a)(1)(G)  or  under  subsection 
(i)(2)  or  (i)(4)'\ 

OUTPA TIENT  PHYSICAL  THERAPY  SER  VICES 

Sec.  935.  (a)  Section  1833(g)  of  the  Social  Security  Act  is  amended 
by  striking  out  "$100''  and  inserting  in  lieu  thereof  "$500". 

(b)  The  amendment  made  by  subsection  (a)  shall  apply  to  expenses 
incurred  in  calendar  years  beginning  with  calendar  year  1982. 

DENTISTS '  SERVICES 

Sec.  936.  (a)  Clause  (2)  of  the  first  sentence  of  section  1861(r)  of 
the  Social  Security  Act  is  amended  to  read  as  follows:  "(2)  a  doctor 
of  dental  surgery  or  of  dental  medicine  who  is  legally  authorized  to 
practice  dentistry  by  the  State  in  which  he  performs  such  function 
and  who  is  acting  within  the  scope  of  his  license  when  he  performs 
such  functions,  '\ 

(b)  Section  1814(a)(2)(E)  of  such  Act  is  amended  to  read  as  follows: 

"(E)  in  the  case  of  inpatient  hospital  services  in  connection 
with  the  care,  treatment,  filling,  removal,  or  replacement  of 
teeth  or  structures  directly  supporting  teeth,  the  individual,  be- 
cause of  his  underlying  medical  condition  and  clinical  status  or 
because  of  the  severity  of  the  dental  procedure,  require  hospital- 
ization in  connection  with  the  provision  of  such  services;  or". 

(c)  Section  1862(a)(12)  of  such  Act  is  amended  by  inserting  "or  be- 
cause of  the  severity  of  the  dental  procedure, "  after  "clinical 
status". 

(d)  The  amendments  made  by  this  section  shall  apply  with  respect 
to  services  provided  on  or  after  July  1,  1981. 
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OPTOMETRISTS  ^  SERVICES 

Sec.  937.  (a)  Clause  (4)  of  the  first  sentence  of  section  1861(r)  of 
the  Social  Security  Act  is  amended  by  striking  out  ''but  only  with 
respect  to  establishing  the  necessity  for  prosthetic  lenses, "  and  in- 
serting in  lieu  thereof  ''but  only  with  respect  to  services  related  to 
the  condition  of  aphakia, 

(b)  The  Secretary  of  Health  and  Human  Services  shall  submit  to 
Congress  by  January  1,  1982,  legislative  recommendations  with  re- 
spect to  reimbursement  under  title  XVHI  of  the  Social  Security  Act 
for  services  furnished  by  optometrists  in  connection  with  cataracts 
and  such  other  services  which  they  are  legally  authorized  to  per- 
form. 

(c)  The  amendment  made  by  subsection  (a)  shall  apply  to  services 
furnished  on  on  after  July  1,  1981. 

ANTIGENS 

Sec.  938.  Section  1861(s)(2)  of  the  Social  Security  Act  is  amended 
by  striking  out  "and''  at  the  end  of  subparagraph  (E),  by  adding 
"and''  after  the  semicolon  at  the  end  of  subparagraph  (F),  and  by 
inserting  the  following  new  subparagrpah  after  subparagraph  (F): 

"(G)  antigens  (subject  to  quantity  limitations  prescribed  in 
regulations  by  the  Secretary)  prepared  by  a  physician,  as  de- 
fined in  section  1861(r)(l),  for  a  particular  patient,  including 
antigens  so  prepared  which  are  forwarded  to  another  qualified 
person  (including  a  rural  health  clinic)  for  administration  to 
such  patient,  from  time  to  time,  by  or  under  the  supervision  of 
another  such  physician;", 
(b)  The  amendments  made  by  subsection  (a)  shall  apply  to  services 
furnished  on  or  after  January  1,  1981. 

TREATMENT  OF  PLANTAR  WARTS 

Sec.  939.  (a)  Section  1862(a)(13)(C)  of  the  Social  Security  Act  is 
amended  by  striking  out  ",  warts,  ". 

(b)  The  amendment  made  by  subsection  (a)  shall  apply  with  re- 
spect to  services  furnished  on  or  after  July  1,  1981. 

Subpart  11 — Administrative  Changes  and  Miscellaneous  Provisions 

PRESUMED  COVERAGE  PROVISIONS 

Sec.  94I'  (a)  Section  I8I4  of  the  Social  Security  Act  is  amended  by 
striking  out  subsections  (h)  and  (i)  and  by  redesignating  subsection 
(j)  as  subsection  (h) 

(b)  Section  1814(c)  of  such  Act  is  amended  by  striking  out  "subsec- 
tion (j)"  and  inserting  in  lieu  thereof  "subsection  (h)". 

(c)  The  amendments  made  by  this  section  shall  take  effect  on 
January  1,  1981. 

PAYMENT  TO  PROVIDERS  OF  SERVICES 

Sec.  942.  Section  1833(a)  of  such  Act  is  amended  by  striking  out 
paragraphs  (2)  and  (3)  and  inserting  in  lieu  thereof  the  following: 
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^\2)  in  the  case  of  services  described  in  section  1832(a)(2) 
(except  those  services  described  in  subparagraphs  (D),  (E),  and 
(F)  of  such  section  and  in  paragraph  (5)  of  this  subsection  and 
unless  otherwise  specified  in  section  1831) — 

"(A)  with  respect  to  home  health  services,  the  reasonable 
cost  of  such  services,  as  determined  under  section  186 l(v); 

''(B)  with  respect  to  other  services  (except  those  described 
in  subparagraph  (C)  of  this  paragraph),  the  reasonable  costs 
of  such  services,  as  so  determined,  less  the  amount  a  pro- 
vider may  charge  as  described  in  clause  (ii)  of  section 
1866(a)(2)(A),  but  in  no  case  may  the  payment  for  such  other 
services  exceed  80  percent  of  such  costs; 

"(C)  with  respect  to  services  described  in  the  second  sen- 
tence of  section  1861(p),  80  percent  of  the  reasonable  charges 
for  such  services; 
'X3)  in  the  case  of  services  described  in  subparagraphs  (D)  and 

(E)  of  section  1832(a)(2),  the  costs  which  are  reasonable  and  re- 
lated to  the  cost  of  furnishing  such  services  or  which  are  based 
on  such  other  tests  of  reasonableness  as  the  Secretary  may  pre- 
scribe in  regulations,  including  those  authorized  under  section 
1861(v)(l)(A),  less  the  amount  a  provider  may  charge  as  de- 
scribed in  clause  (ii)  of  section  1866(a)(2)(A),  but  in  no  case  may 
the  payment  for  such  services  exceed  80  percent  of  such  costs; 

''(4)  in  the  case  of  facility  services  described  in  subparagraph 

(F)  of  section  1832(a)(2),  the  applicable  amount  described  in 
paragraph  (2)  of  section  1833(i);  and 

''(5)  in  the  case  of  preadmission  diagnostic  services  described 
in  section  1861(s)(2)(C)  which  are  furnished  to  an  individual  by 
the  outpatient  department  of  a  hospital  within  7  days  of  such 
individual's  admission  to  the  same  hospital  as  an  inpatient  or 
(to  the  extent  practicable  as  determined  by  regulations  pre- 
scribed by  the  Secretary)  to  another  hospital,  the  reasonable 
costs  for  such  services. 

LIMITATION  ON  PAYMENTS  TO  RADIOLOGISTS  AND  PATHOLOGISTS 

Sec.  943  (a)  Subsection  (a)(1)(B)  and  (b)(2)  of  section  1833  of  the 
Social  Security  Act  are  each  amended  by  inserting  after  ''pathology'' 
the  following:  "who  has  in  effect  an  agreement  with  the  Secretary 
by  which  the  physician  agrees  to  accept  an  assignment  (as  provided 
for  in  section  1842(b)(3)(ii))  for  all  physicians '  services  furnished  by 
him  to  hospital  inpatients  enrolled  under  this  part". 

(b)  The  amendments  made  by  subsection  (a)  shall  apply  to  services 
furnished  after  the  sixth  calendar  month  beginning  after  the  date 
of  the  enactment  of  this  Act. 

PHYSICIAN  TREATMENT  PLAN  FOR  SPEECH  PATHOLOGY 

Sec.  944-  (a)  Section  1835(a)(2)(D)(ii)  of  the  Social  Security  Act  is 
amended  by  inserting  after  "established  '  the  following:  "by  a  physi- 
cian or  by  the  speech  pathologist  providing  such  services". 

(b)  The  amendment  made  by  subsection  (a)  shall  apply  to  plans 
for  furnishing  services  established  on  or  after  January  1,  1981. 
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REENROLLMENT  AND  OPEN  ENROLLMENT  IN  PART  B 

Sec.  945.  (a)  Subsection  (h)  of  section  1837  of  the  Social  Security 
Act  is  repealed. 

(h)(1)  Subsection  (e)  of  such  section  is  amended  to  read  as  follows: 
'Ye)  There  shall  be  a  general  enrollment  period  which  is  any 
period  after  the  period  described  in  subsection  (d).  '\ 

(2)  Subsection  (g)(3)  of  such  section  is  amended  by  striking  out 
''the  earlier  of  the  then  current''  and  all  that  follows  through  "sub- 
section (e)  of  this  section)''  and  inserting  in  lieu  thereof  "the  month 
in  which  the  individual  files  an  application  establishing  such  enti- 
tlement". 

(c) (1)  Section  1838(a)(2)(E)  of  such  Act  is  amended  by  striking  out 
"the  July  1"  and  inserting  in  lieu  thereof  "the  first  day  of  the  third 
month  ". 

(2)  The  second  sentence  of  subsection  (d)  of  section  1839  of  such 
Act  is  amended  by  striking  out  "who  enrolls  for  the  second  time) 
(2)"  and  all  that  follows  through  "in  which  he  enrolled  for  the 
second  time"  and  inserting  in  lieu  therof  "who  reenrolls)  (2)  the 
months  which  elapsed  between  the  date  of  termination  of  a  previous 
coverage  period  and  the  month  after  the  month  in  which  he  reen- 
rolled^'. 

(d)  The  amendments  made  by  subsections  (a),  (b),  and  (c)  shall 
apply  to  enrollments  occurring  on  or  after  April  1,  1981. 

(e)  Section  1843  of  the  Social  Security  Act  is  amended  by  inserting 
"or  during  1981, "  in  subsections  (a),  (g)(1),  and  (h)(1)  after  "January 
1,  1970, "  each  place  it  appears. 

DETERMINATION  OF  REASONABLE  CHARGE 

Sec.  946.  (a)  The  third  sentence  of  section  1842(b)(3)  of  the  Social 
Security  Act  is  amended  by  striking  out  "in  which  the  bill  is  sub- 
mitted or  the  request  for  payment  is  made"  and  inserting  in  lieu 
thereof  "in  which  the  service  is  rendered". 

(b)  Such  section  is  further  amended  by  striking  out  "and"  at  the 
end  of  subparagraph  (D),  by  inserting  "and"  after  the  semicolon  at 
the  end  of  subparagraph  (E),  and  by  inserting  after  subparagraph 
(E)  the  following  new  subparagraph: 

"(F)  will  take  such  action  as  may  be  necessary  to  assure  that 
where  payment  under  this  part  for  a  service  rendered  is  on  a 
charge  basis,  such  payment  shall  be  determined  on  the  basis  of 
the  charge  that  is  determined  in  accordance  with  this  section 
on  the  basis  of  customary  and  prevailing  charge  levels  in  effect 
at  the  time  the  service  was  rendered  or,  in  the  case  of  services 
rendered  more  than  12  months  before  the  year  (ending  on  June 
30)  in  which  the  bill  is  submitted  or  request  for  payment  is 
made,  on  the  basis  of  such  levels  in  effect  for  the  12-month 
period  preceding  such  year;" 

(c)  The  amendments  made  by  subsections  (a)  and  (b)  shall  become 
effective  with  respect  to  bills  submitted  or  requests  for  payment 
made  on  or  after  July  1,  1981. 
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SHORTENED  PART  B  TERMINATION  PERIOD  FOR  CERTAIN  INDIVIDUALS 
WHOSE  PREMIUMS  MEDICAID  HAS  CEASED  TO  PAY 

Sec.  91^7.  (a)  Section  184S(e)  of  the  Social  Security  Act  is  amended 
by  adding  at  the  end  thereof  the  following:  ''The  coverage  period 
under  this  part  of  any  such  individual  who  (in  the  last  month  of 
his  coverage  period  attributable  to  the  State  agreement  or  in  any  of 
the  following  six  months)  files  notice  that  he  no  longer  wishes  to 
participate  in  the  insurance  program  established  by  this  part,  shall 
terminate  at  the  close  of  the  month  in  which  the  notice  if  filed. 

(b)  The  second  sentence  of  section  1838(b)  of  such  Act  is  amended 
by  inserting  ''(except  as  otherwise  provided  in  section  18I^3(e))'^  after 
"shair. 

(c)  Section  18I^S(g)(2)  of  such  Act  is  amended — 

(1)  by  adding  "and''  at  the  end  of  clause  (A); 

(2)  by  striking  out  " ,  and''  at  the  end  of  clause  (B)  and  insert- 
ing in  lieu  thereof  a  period;  and 

(3)  by  striking  out  clause  (C). 

(d)  The  amendments  made  by  this  section  apply  to  notices  filed 
after  the  third  calendar  month  beginning  after  the  date  of  the  en- 
actment of  this  Act. 

(e)  The  coverage  period  under  part  B  of  title  XVIII  of  the  Social 
Security  Act  of  an  individual  whose  coverage  period  attributable  to 
a  State  agreement  under  section  1843  of  such  Act  is  terminated  and 
who  has  filed  notice  before  the  end  of  the  third  calendar  month  be- 
ginning after  the  date  of  the  enactment  of  this  Act  that  he  no  longer 
wishes  to  participate  in  the  insurance  program  established  by  part  B 
of  title  XVIII  shall  terminate  on  the  earlier  of  (1)  the  day  specified 
in  section  1838  without  the  amendments  made  by  this  section,  or  (2) 
(unless  the  individual  files  notice  before  the  day  specified  in  this 
clause  that  he  wishes  his  coverage  period  to  terminate  as  provided 
in  clause  (1))  the  day  on  which  his  coverage  period  would  terminate 
if  the  individual  filed  notice  in  the  fourth  calendar  month  begin- 
ning after  the  date  of  the  enactment  of  this  Act. 

REIMBURSEMENT  OF  PHYSICIANS'  SERVICES  IN  TEACHING  HOSPITALS 

Sec.  948.  (a)(1)  Paragraph  (7)  of  section  1861(b)  of  the  Social  Secu- 
rity Act  is  amended  to  read  as  follows: 

"(7)  a  physician  where  the  hospital  has  a  teaching  program 
approved  as  specified  in  paragraph  (6),  if  (A)  the  hospital  elects 
to  receive  any  payment  due  under  this  title  for  reasonable  costs 
of  such  services,  and  (B)  all  physicians  in  such  hospital  agree 
not  to  bill  charges  for  professional  services  rendered  in  such 
hospital  to  individuals  covered  under  the  insurance  program  es- 
tablished by  this  title. ". 
(2)  Section  1832(a)(2)(B)(i)(II)  of  such  Act  is  amended  by  striking 
out  ",  unless  either  clause  (A)  or  (B)  of  paragraph  (7)  of  such  section 
is  met"  and  inserting  in  lieu  thereof  "where  the  conditions  specified 
in  paragraph  (7)  of  such  section  are  met". 

(b)  Section  1842(b)  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  the  following  new  paragraph: 

"(6)(A)  In  the  case  of  physicians'  services  furnished  to  a  patient  in 
a  hospital  with  a  teaching  program  approved  as  specified  in  section 
1861(b)(6)  but  which  does  not  meet  the  conditions  described  in  sec- 
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tion  1861(h)(7),  the  carrier  shall  not  provide  (except  on  the  basis  de- 
scribed in  subparagraph  (O)  for  payment  for  such  services  under 
this  part — 

unless — 

'W  the  physician  renders  sufficient  personal  and  identi- 
fiable physicians'  services  to  the  patient  to  exercise  full,  per- 
sonal control  over  the  management  of  the  portion  of  the 
case  for  which  the  payment  is  sought, 

''(II)  the  services  are  of  the  sam.e  character  as  the  services 
the  physician  furnishes  to  patients  not  entitled  to  benefits 
under  this  title,  and 

"(III)  at  least  25  percent  of  the  hospital's  patients  (during 
a  representative  past  period,  as  determined  by  the  Secretary) 
who  were  not  entitled  to  benefits  under  this  title  and  who 
were  furnished  services  described  in  subclauses  (I)  and  (II) 
paid  all  or  a  substantial  part  of  charges  (other  than  nomi- 
nal charges)  imposed  for  such  services;  and 
"(ii)  to  the  extent  that  the  amount  of  the  payment  exceeds  the 
reasonable  charge  for  the  services  (with  the  customary  charge 
determined  consistent  with  subparagraph  (B)). 
''(B)  The  customary  charge  for  such  services  in  a  hospital  shall  be 
determined  in  accordance  with  regulations  issued  by  the  Secretary 
and  taking  into  account  the  following  factors: 

"(i)  In  the  case  of  a  physician  who  has  a  substantial  practice 
outside  the  teaching  setting,  the  carrier  shall  take  into  account 
the  amounts  the  physician  charges  for  similar  services  in  the 
physician's  outside  practice. 

"(ii)  In  the  case  of  a  physician  who  does  not  have  a  practice 
described  in  clause  (i),  if  the  hospital,  its  physicians,  or  other 
appropriate  billing  entity  has  established  one  or  more  schedules 
of  charges  which  are  collected  for  medical  and  surgical  services, 
the  carrier  shall  base  payment  under  this  title  on  the  greater 
of- 

"(I)  the  charges  (other  than  nominal  charges)  which  are 
most  frequently  collected  in  full  or  substantial  part  with  re- 
spect to  patients  who  were  not  entitled  to  benefits  under 
this  title  and  who  were  furnished  services  described  in  sub- 
clauses (I)  and  (II)  of  subparagraph  (A)(i),  or 

"(II)  the  mean  of  the  charges  (other  than  nominal 
charges)  which  were  collected  in  full  or  substantial  part 
with  respect  to  such  patients. 
"(C)  In  the  case  of  physicians'  services  furnished  to  a  patient  in  a 
hospital  with  a  teaching  program  approved  as  specified  in  section 
1861(b)(6)  but  which  does  not  meet  the  conditions  described  in  sec- 
tion 1861(b)(7),  if  the  conditions  described  in  subclauses  (I)  and  (II) 
of  subparagraph  (A)(i)  are  met  and  if  the  physician  elects  payment 
to  be  determined  under  this  subparagraph,  the  carrier  shall  provide 
for  payment  for  such  services  under  this  part  on  the  basis  of  regula- 
tions of  the  Secretary  governing  reimbursement  for  the  services  of 
hospital-based  physicians  (and  not  on  any  other  basis).  ". 

(c)(1)  The  amendments  made  by  subsection  (a)  shall  apply  with  re- 
spect to  cost  accounting  periods  beginning  on  or  after  October  1, 
1978.  A  hospital's  election  under  section  1861(b)(7)(A)  of  the  Social 
Security  Act  (as  administered  in  accordance  with  section  15  of 
Public  Law  93-233)  as  of  September  30,  1978,  shall  constitute  such 
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hospitaVs  election  under  such  section  (as  amended  by  subsection 
(a)(1))  on  and  after  October  1,  1978,  until  otherwise  provided  by  the 
hospital. 

(2)  The  amendment  made  by  subsection  (b)  shall  apply  with  re- 
spect to  cost  accounting  periods  beginning  on  or  after  January  1, 
1981. 

FLEXIBILITY  IN  APPLICATION  OF  STANDARDS  TO  RURAL  HOSPITALS 

Sec.  949.  Section  1861(e)  of  the  Social  Security  Act  is  amended  by 
adding  the  following  new  sentence  at  the  end  thereof:  ''The  term 
'hospitaV  also  includes  a  facility  of  fifty  beds  or  less  which  is  locat- 
ed in  an  area  determined  by  the  Secretary  to  meet  the  definition  re- 
lating to  a  rural  area  described  in  suparagraph  (A)  of  paragraph  (5) 
of  this  subsection  and  which  meets  the  other  requirements  of  this 
subsection,  except  that — 

''(A)  with  respect  to  the  requirements  for  nursing  services  ap- 
plicable after  December  31,  1978,  such  requirements  shall  pro- 
vide for  temporary  waiver  of  the  requirements,  for  such  period 
as  the  Secretary  deems  appropriate,  where  (i)  the  facility's  fail- 
ure to  fully  comply  with  the  requirements  is  attributable  to  a 
temporary  shortage  of  qualified  nursing  personnel  in  the  area 
in  which  the  facility  is  located,  (ii)  a  registered  professional 
nurse  is  present  on  the  premises  to  render  or  supervise  the  nurs- 
ing service  provided  during  at  least  the  regular  daytime  shift, 
_y  and  (Hi)  the  Secretary  determines  that  the  employment  of  such 
nursing  personnel  as  are  available  to  the  facility  during  such 
temporary  period  will  not  adversely  affect  the  health  and  safety 
of  patients; 

"(B)  with  respect  to  the  health  and  safety  requirements  pro- 
mulgated under  paragraph  (9),  such  requirements  shall  be  ap- 
plied by  the  Secretary  to  a  facility  herein  defined  in  such 
manner  as  to  assure  that  personnel  requirements  take  into  ac- 
count the  availability  of  technical  personnel  and  the  education- 
al opportunities  for  technical  personnel  in  the  area  in  which 
such  facilitity  is  located,  and  the  scope  of  services  rendered  by 
such  facility;  and  the  Secretary,  by  regulations,  shall  provide 
for  the  continued  participation  of  such  a  facility  where  such 
personnel  requirements  are  not  fully  met,  for  such  period  as  the 
Secretary  determines  that  (i)  the  facility  is  making  good  faith 
efforts  to  fully  comply  with  the  personnel  requirements,  (ii)  the 
employment  by  the  facility  of  such  personnel  as  are  available  to 
the  facility  will  not  adversely  affect  the  health  and  safety  of  pa- 
tients; and  (Hi)  if  the  Secretary  has  determined  that  because  of 
the  facility's  waiver  under  this  subparagraph  the  facility 
should  limit  its  scope  of  services  in  order  not  to  adversely  affect 
the  health  and  safety  of  the  facility's  patients,  the  facility  is  so 
limiting  the  scope  of  services  it  provides;  and 

"(C)  with  respect  to  the  fire  and  safety  requirements  promul- 
gated under  paragraph  (9),  the  Secretary  may  (i),  waive,  for  such 
period  as  he  deems  appropriate,  specific  provisions  of  such  re- 
quirements which  if  rigidly  applied  would  result  in  unreason- 
able hardship  for  such  a  facility  and  which,  if  not  applied, 
would  not  jeopardize  the  health  and  safety  of  patients,  and  (ii) 
may  accept  a  facility's  compliance  with  all  applicable  State 
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codes  relating  to  fire  and  safety  in  lieu  of  compliance  with  the 
fire  and  safety  requirements  promulgated  under  paragraph  (9), 
if  he  determines  that  such  State  has  in  effect  fire  and  safety 
codes,  imposed  by  State  law,  which  adequatley  protect  pa- 
tients. 

HOSPITAL  TRANSFER  REQUIREMENT  FOR  SKILLED  NURSING  FACILITY 

COVERAGE 

Sec.  950.  Section  1861(i)  of  the  Social  Security  Act  is  amended — 

(1)  by  striking  out  days''  each  place  it  appears  and  insert- 
ing in  lieu  thereof  ''SO  days";  and 

(2)  by  striking  out  '\  or  (B)  within  28  days  "  and  all  that  fol- 
lows through  ''he  resides,  or  (CJ"  and  inserting  in  lieu  thereof  ", 
or  (Br. 

CERTIFICATION  AND  UTILIZATION  REVIEW  BY  PODIATRISTS 

Sec.  951.  (a)  Section  1861(r)(3)  of  the  Social  Security  Act  is  amend- 
ed to  read  as  follows:  "(3)  a  doctor  of  podiatric  medicine  for  the  pur- 
poses of  subsection  (s)  of  this  section  but  only  with  respect  to  func- 
tions which  he  is  legally  authorized  to  perform  as  such  by  the  State 
in  which  he  performs  them;  and  for  the  purposes  of  subsections  (k) 
and  (m)  of  this  section  and  sections  1814(a)  and  1835  but  only  if  his 
performance  of  functions  under  subsections  (k)  and  (m)  and  sections 
1814(a)  and  1835  is  consistent  with  the  policy  of  the  institution  or 
agency  with  respect  to  which  he  performs  them  and  with  the  func- 
tions which  he  is  legally  authorized  to  perform,  ". 

(b)  Section  1861(k)(2)(A)  of  such  Act  is  amended  by  inserting  after 
"two  or  more  physicians"  the  following:  "(of  which  at  least  two 
must  be  physicians  described  in  subsection  (r)(l)  of  this  section)". 

(c)  The  amendments  made  by  this  section  shall  take  effect  on  Jan- 
uary 1,  1981. 

access  to  books  and  records  of  subcontractors 

Sec.  952.  Section  1861(v)(l)  of  the  Social  Security  Act  is  amended 
by  adding  after  subparagraph  (H)  (added  by  section  930(p)  of  this 
title)  the  following  new  subparagraph: 

"(I)  In  determining  such  reasonable  cost,  the  Secretary  may  not  in- 
clude any  costs  incurred  by  a  provider  with  respect  to  any  services 
furnished  in  connection  with  matters  for  which  payment  may  be 
made  under  this  title  and  furnished  pursuant  to  a  contract  between 
the  provider  and  any  of  its  subcontractors  which  is  entered  into 
after  the  date  of  the  enactment  of  this  subparagraph  and  the  value 
or  cost  of  which  is  $10,000  or  more  over  a  twelve-month  period 
unless  the  contract  contains  a  clause  to  the  effect  that— 

"(i)  until  the  expiration  of  four  years  after  the  furnishing  of 
such  services  pursuant  to  such  contract,  the  subcontractor  shall 
make  available,  upon  written  request  to  the  Secretary,  or  upon 
request  to  the  Comptroller  General,  or  any  of  their  duly  author- 
ized representatives,  the  contract,  and  books,  documents  and 
records  of  such  subcontractor  that  are  necessary  to  certify  the 
nature  and  extent  of  such  costs,  and 

"(ii)  if  the  subcontractor  carries  out  any  of  the  duties  of  the 
contract  through  a  subcontract,  with  a  value  or  cost  of  $10,000 
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or  more  over  a  twelve-month  period,  with  a  related  organiza- 
tion, such  subcontract  shall  contain  a  clause  to  the  effect  that 
until  the  expiration  of  four  years  after  the  furnishing  of  such 
services  pursuant  to  such  subcontract,  the  related  organization 
shall  make  available,  upon  written  request  to  the  Secretary,  or 
upon  request  to  the  Comptroller  General,  or  any  of  their  duly 
authorized  representatives,  the  subcontract,  and  books,  docu- 
ments and  records  of  such  organization  that  are  necessary  to 
verify  the  nature  ana  extent  of  such  costs. 
The  Secretary  shall  prescribe  in  regulation  criteria  and  procedures 
which  the  Secretary  shall  use  in  obtaining  access  to  books,  docu- 
ments, and  records  under  clauses  required  in  contracts  and  subcon- 
tracts under  this  subparagraph. 

MEDICARE  LIABILITY  SECONDARY  WHERE  PAYMENT  CAN  BE  MADE 
UNDER  LIABILITY  OR  NO  FAULT  INSURANCE 

Sec.  953.  Section  1862(b)  of  the  Social  Security  Act  is  amended — 

(1)  by  inserting  "or  under  an  automobile  or  liability  insurance 
policy  or  plan  (including  a  self-insured  plan)  or  under  no  fault 
insurance  "  before  the  period  at  the  end  of  the  first  sentence; 

(2)  by  inserting  '\  policy,  plan,  or  insurance  '  before  the  period 
at  the  end  of  the  second  sentence;  and 

(3)  by  adding  at  the  end  the  following  new  sentence:  "The  Sec- 
retary may  waive  the  provisions  of  this  subsection  in  the  case  of 
an  individual  claim  if  he  determines  that  the  probability  of  re- 
covery or  amount  involved  in  such  claim  does  not  warrant  the 
pursuing  of  the  claim.  '\ 

PAYMENT  FOR  PHYSICIANS'  SERVICES  WHERE  BENEFICIARY  HAS  DIED 

Sec.  954'  (a)  Section  1870(f)  of  the  Social  Security  Act  is  amended 
to  read  as  follows: 

"(f)  If  an  individual  who  received  medical  and  other  health  serv- 
ices for  which  payment  may  be  made  under  section  1832(a)(1)  dies, 
and  no  assignment  of  the  right  to  payment  for  such  services  was 
made  by  such  individual  before  his  death,  and  payment  for  such 
services  has  not  been  made — 

"(1)  if  the  person  or  persons  who  furnished  the  services  agree 
that  the  reasonable  charge  is  the  full  charge  for  the  services, 
payment  for  such  services  shall  be  made  to  such  person  or  per- 
sons, and 

"(2)  if  the  person  or  persons  who  furnished  the  services  do  not 
agree  that  the  reasonable  charge  is  the  full  charge  for  the  serv- 
ices, payment  for  such  services  shall  be  made  on  the  basis  of  an 
itemized  bill  to  the  person  who  has  agreed  to  assume  the  legal 
obligation  to  make  payment  for  such  services  and  files  a  request 
for  payment  (with  such  accompanying  evidence  of  such  leml  ob- 
ligation as  may  be  required  in  regulations), 
but  only  in  such  amount  and  subject  to  such  conditions  as  would  be 
applicable  if  the  individual  who  received  the  services  had  not 
died. 

(b)  The  amendment  made  by  this  section  shall  apply  only  to 
claims  filed  on  or  after  January  1,  1981. 
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PROVIDER  REIMBURSEMENT  REVIEW  BOARD 

Sec.  955.  Section  1878(f)(1)  of  the  Social  Security  Act  is  amended 
by  inserting  the  following  after  the  second  sentence  thereof:  "Provid- 
ers shall  also  have  the  right  to  obtain  judicial  review  of  any  action 
of  the  fiscal  intermediary  which  involves  a  question  of  law  or  regu- 
lations relevant  to  the  matters  in  controversy  whenever  the  Board 
determines  (on  its  own  motion  or  at  the  request  of  a  provider  of  serv- 
ices as  described  in  the  following  sentence)  that  it  is  without  au- 
thority to  decide  the  question,  by  a  civil  action  commenced  within 
sixty  days  of  the  date  on  which  such  determination  is  rendered.  If  a 
provider  of  services  may  obtain  a  hearing  under  subsection  (a)  and 
has  filed  a  request  for  such  a  hearing,  such  provider  w.ay  file  a  re- 
quest for  a  determination  by  the  Board  of  its  authority  to  decide  the 
question  of  law  or  regulations  relevant  to  the  matters  in  controversy 
(accompanied  by  such  documents  and  materials  as  the  Board  shall 
require  for  purposes  of  rendering  such  determination).  The  Board 
shall  render  such  determination  in  writing  within  thirty  days  after 
the  Board  receives  the  request  and  such  accompanying  documents 
and  materials,  and  the  determination  shall  be  considered  a  final 
decision  and  not  subject  to  review  by  the  Secretary.  If  the  Board 
fails  to  render  such  determination  within  such  period,  the  provider 
may  bring  a  civil  action  (within  sixty  days  of  the  end  of  such 
period)  with  respect  to  the  matter  in  controversy  contained  in  such 
request  for  a  hearing. 

payment  where  beneficiary  not  at  fault 

Sec.  956.  (a)  Section  1879  of  the  Social  Security  Act  is  amended  by 
adding  the  following  subsection  at  the  end  thereof: 

'Xe)  Where  payment  for  inpatient  hospital  services  or  extended 
care  services  may  not  be  made  under  part  A  of  this  title  on  behalf  of 
an  individual  entitled  to  benefits  under  such  part  solely  because  of 
an  unintentional,  inadvertent,  or  erroneous  action  with  respect  to 
the  transfer  of  such  individual  from  a  hospital  or  skilled  nursing 
facility  that  meets  the  requirements  of  section  1861  (e)  or  Q)  by  such 
a  provider  of  services  acting  in  good  faith  in  accordance  with  the 
advice  of  a  utilization  review  committee,  professional  standards 
review  organization,  or  fiscal .  intermediary,  or  on  the  basis  of  a 
clearly  erroneous  administrative  decision  by  a  provider  of  services, 
the  Secretary  shall  take  such  action  with  respect  to  the  paym^ent  of 
such  benefits  as  he  determines  may  be  necessary  to  correct  the  effects 
of  such  unintentional,  inadvertent,  or  erroneous  action.". 

(b)  The  amendment  made  by  subsection  (a)  shall  take  effect  on 
January  1,  1981. 

TECHNICAL  RENAL  DISEASE  AMENDMENTS 

Sec.  957.  (a)  Section  1881(e)  of  the  Social  Security  Act  is  amend- 
ed— 

(1)  by  striking  out  '*and"  the  first  place  it  appears  in  para- 
graph (1)  and  inserting  a  comma  in  lieu  thereof; 

(2)  by  inserting  "and  nonprofit  entities  which  the  Secretary 
finds  can  furnish  equipment  economically  and  efficiently," 
after  "renal  dialysis  facilities, "  in  paragraph  (1); 
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(3)  by  striking  out  "such  providers  and  facilities''  and  insert- 
ing in  lieu  thereof  "such  providers,  facilities,  and  nonprofit  en- 
tities and 

(4)  by  striking  out  "or  facility  will — in  paragraph  (2)  and 
inserting  in  lieu  thereof  ",  facility,  or  other  entity  will — 

(b)  Section  1881(g)  of  such  Act  is  amended  by  striking  out  "ApriV 
each  place  it  appears  and  inserting  in  lieu  thereof  "July'\ 

STUDIES  AND  DEMONSTRATION  PROJECTS 

Sec.  958.  (a)  The  Secretary  of  Health  and  Human  Services  shall 
develop  and  carry  out  a  demonstration  project  to  determine  (1)  the 
extent  to  which  the  commencement  of  nutritional  therapy  in  early 
renal  failure,  utilizing  (but  not  limited  to)  controlled  protein  sub- 
stances, can  retard  or  arrest  the  progression  of  the  disease  with  a 
resultant  substantive  deferment  of  dialysis,  and  (2)  the  administra- 
tive, financial,  and  other  aspects  of  making  such  nutritional  ther- 
apy generally  available  as  part  of  the  benefits  received  under  title 
XVIII  of  the  Social  Security  Act. 

(b)  The  Secretary  shall  submit,  to  the  Congress,  within  one  year 
after  the  date  of  the  enactment  of  this  Act,  a  report  on  the  demon- 
stration projects  being  conducted  by  the  Secretary  with  respect  to 
waiving  the  applicable  cost  sharing  amounts  which  beneficiaries 
under  title  XVIII  of  the  Social  Security  Act  have  to  pay  for  obtain- 
ing a  second  opinion  on  having  surgery  performed.  Such  report  shall 
include  any  recommendations  for  legislative  changes  in  such  title 
which  the  Secretary  finds  desirable  as  a  result  of  such  demonstra- 
tion projects. 

(c)  The  Secretary  shall  conduct  a  study  of  the  circumstances  and 
conditions  under  which  services  furnished  by  registered  dietitians 
should  be  covered  as  a  home  health  benefit  under  title  XVIII  of  the 
Social  Security  Act. 

(d)  The  Secretary  shall  develop  and  carry  out  demonstration  proj- 
ects to  determine  the  administrative,  financial,  and  other  aspects  of 
making  the  services  of  clinical  social  workers  more  generally  availa- 
ble as  part  of  the  benefits  received  under  title  XVIII  of  the  Social 
Security  Act. 

(e)  The  Secretary  shall,  in  consultation  with  appropriate  profes- 
sional organizations,  conduct  a  comprehensive  study  of  methods  for 
providing  coverage  under  part  B  of  title  XVIII  of  the  Social  Security 
Act  for  orthopedic  shoes  for  individuals  with  disabling  or  deform- 
ing conditions  who  require  special  fitting  considerations  to  help  pro- 
tect against  increasing  disability  or  serious  medical  complications 
or  who  require  special  shoes  in  conjunction  with  the  use  of  an  ortho- 
sis or  foot  support.  The  Secretary  shall  submit  to  the  Congress,  no 
later  than  July  1,  1981,  a  report  on  the  findings  of  this  study  and 
such  specific  legislative  recommendations  as  is  appropriate  with  re- 
spect to  the  utilization,  cost  control,  quality  of  care,  and  equitable 
and  efficient  administration  of  such  an  extension  of  coverage. 

(f)  The  Secretary  shall  conduct  a  study  of  the  circumstances  and 
conditions  under  which  services  furnished  with  respect  to  respira- 
tory therapy  should  be  covered  as  a  home  health  benefit  under  title 
XVIII  of  the  Social  Security  Act. 

(g)  The  Secretary  shall  conduct  a  study  involving  a  comprehensive 
analysis  of  the  cost  effects  of  alternative  approaches  to  improving 
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coverage  under  title  XVIII  of  the  Social  Security  Act  for  the  treat- 
ment ^various  types  of  foot  conditions. 

(h)  The  Secretary  shall  submit  a  report  on  each  of  the  demonstra- 
tion projects  and  studies  described  in  subsections  (a),  (c),  (d),  (f),  and 
(g).  Each  such  report  shall  be  submitted  within  twenty-four  months 
of  the  date  of  the  enactment  of  this  Act  and  shall  contain  any  rec- 
ommendations for  legislative  changes  which  the  Secretary  finds  de- 
sirable as  a  result  of  conducting  the  demonstration  project  or  study 
with  respect  to  which  the  report  is  submitted. 

(i)  Where  any  study  or  demonstration  project  conducted  under  this 
section  relates  to  payments  with  respect  to  services  furnished  by  in- 
dependent practitioners,  such  study  or  project  shall  include  an  eval- 
uation of  the  effect  such  of  payments  on  coordination  of  care,  cost, 
quality,  and  the  organization  in  the  provision  of  services  and  the 
utilization  of  services. 

(j)  Grants,  payments  under  contracts,  and  other  expenditures 
made  for  studies  and  deomnstration  projects  under  this  section 
shall  be  made  in  appropriate  part  from  the  Federal  Hospital  Insur- 
ance Trust  Fund  (established  by  section  1817  of  the  Social  Security 
Act)  and  the  Federal  Supplementary  Medical  Insurance  Trust  Fund 
(established  by  section  1841  of  the  Social  Security  Act).  Grants  and 
payments  under  contracts  may  be  made  either  in  advance  or  by  way 
of  reimbursement,  as  may  be  determined  by  the  Secretary,  and  shall 
be  made  in  such  installments  and  on  such  conditions  as  the  Secre- 
tary finds  necessary  to  carry  out  the  purpose  of  this  section.  With 
respect  to  any  such  grant,  payment,  or  other  expenditure,  the 
amount  to  be  paid  from  each  of  such  trust  funds  shall  be  deter- 
mined by  the  Secretary,  giving  due  regard  to  the  purposes  of  the  ex- 
periment or  project  involved. 

TEMPORARY  DELAY  ON  PERIODIC  INTERIM  PAYMENTS 

Sec.  959.  Notwithstanding  section  1815(a)  of  the  Social  Security 
Act,  in  the  case  of  a  hospital  which  is  paid  periodic  interim  pay- 
ments under  such  section,  the  Secretary  of  Health  and  Human  Serv- 
ices shall  provide  that  with  respect  to  the  last  twenty-one  days  for 
which  such  payments  would  otherwise  be  made  during  fiscal  year 
1981,  such  payments  shall  be  deferred  until  fiscal  year  1982. 

Part  C— Provisions  Relating  To  Medicaid 

disputed  medicaid  claims 

Sec.  961.  (a)  Section  1902(d)  of  the  Social  Security  Act  is  amended 
by  adding  at  the  end  thereof  the  following  new  paragraph: 

''(5)  In  any  case  in  which  the  Secretary  estimates  that  there  has 
been  an  overpayment  under  this  section  to  a  State  on  the  basis  of  a 
claim  by  such  State  that  has  been  disallowed  by  the  Secretary  under 
section  1116(d),  and  such  State  disputes  such  disallowance,  the 
amount  of  the  Federal  payment  in  controversy  shall,  at  the  option  of 
the  State,  be  retained  by  such  State  or  recovered  by  the  Secretary 
pending  a  final  determination  with  respect  to  such  payment 
amount.  If  such  final  determination  is  to  the  effect  that  any 
amount  was  properly  disallowed,  and  the  State  chose  to  retain  pay- 
ment of  the  amount  in  controversy,  the  Secretary  shall  offset,  from 
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any  subsequent  payments  made  to  such  State  under  this  title,  an 
amount  equal  to  the  proper  amount  of  the  disallowance  plus  inter- 
est on  such  amount  disallowed  for  the  period  beginning  on  the  date 
such  amount  was  disallowed  and  ending  on  the  date  of  such  final 
determination  (but  not  to  exceed  a  period  of  twelve  months  with  re- 
spect to  disallowances  made  prior  to  October  1,  1981,  or  six  months 
with  respect  to  disallowances  made  thereafter)  at  the  rate  (deter- 
mined by  the  Secretary)  based  on  the  average  of  the  bond  equivalent 
of  the  weekly  90-day  Treasury  bill  auction  rates  during  such 
period. 

(b)  The  amendment  made  by  subsection  (a)  shall  be  effective  with 
respect  to  expenditures  for  services  furnished  on  or  after  October  1, 

1980. 

REIMBURSEMENT  RATES  UNDER  MEDICAID  FOR  SKILLED  NURSING  AND 
INTERMEDIATE  CARE  FACILITY  SERVICES 

Sec.  962.  (a)  Section  1902(a)(13)(E)  of  the  Social  Security  Act  is 
amended  to  read  as  follows: 

^XE)  for  payment  of  the  skilled  nursing  facility  and  interme- 
diate care  facility  services  provided  under  the  plan  through  the 
use  of  rates  (determined  in  accordance  with  methods  and  stand- 
ards developed  by  the  State)  which  the  State  finds,  and  makes 
assurances  satisfactory  to  the  Secretary,  are  reasonable  and  ade- 
quate to  meet  the  costs  which  must  be  incurred  by  efficiently 
and  economically  operated  facilities  in  order  to  provide  care 
and  services  in  conformity  with  applicable  State  and  Federal 
laws,  regulations,  and  quality  and  safety  standards;  and  such 
State  makes  further  assurances,  satisfactory  to  the  Secretary,  for 
the  filing  of  uniform  cost  reports  by  each  skilled  nursing  or  in- 
termediate care  facility  and  periodic  audits  by  the  State  of  such 
reports;  and'\ 

(b)  The  amendment  made  by  subsection  (a)  shall  become  effective 
on  October  1,  1980 

EXTENSION  OF  INCREASED  FUNDING  FOR  STATE  MEDICAID  FRAUD 

CONTROL  UNITS 

Sec.  963.  Section  1903(a)(6)  of  the  Social  Security  Act  is  amended 
by  striking  out  ''an  amount  equal  to''  and  all  that  follows  through 
''with  respect  to  costs  incurred''  and  inserting  in  lieu  thereof  the  fol- 
lowing: 

"an  amount  equal  to — 

"(A)  90  per  centum  of  the  sums  expended  during  such  a 
quarter  within  the  twelve-quarter  period  beginning  with 
the  first  quarter  in  which  a  payment  is  made  to  the  State 
pursuant  to  this  paragraph,  and 

"(B)  75  per  centum  of  the  sums  expended  during  each 
succeeding  calendar  quarter, 
with  respect  to  costs  incurred". 
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CHANGE  IN  CALENDAR  QUARTER  FOR  WHICH  SATISFACTORY  UTILIZA- 
TION REVIEW  MUST  BE  SHOWN  TO  RECEIVE  WAIVER  OF  MEDICAID 
REDUCTION 

Sec.  964.  Section  1903(g)(3)(B)  of  the  Social  Security  Act  is 
amended— 

(1)  by  striking  out  '^October  1,  1977^'  and  inserting  in  lieu 
thereof  January  1,  1978";  and 

(2)  by  striking  out  "the  calendar  quarter  ending  on  December 
31,  1977''  and  inserting  in  lieu  thereof  ''any  calendar  quarter 
ending  on  or  before  December  31,  1978'\ 

REIMBURSEMENT  UNDER  MEDICAID  FOR  SERVICES  FURNISHED  BY 
NURSE-MID  WIVES 

Sec.  965.  (a)(1)  Subsection  (a)  of  section  1905  of  the  Social  Security 
Act  is  amended —  i 

(A)  by  striking  out  ''and''  at  the  end  of  paragraph  (16); 

(B)  by  redesignating  paragraph  (17)  as  paragraph  (18);  and 

(C)  by  inserting  after  paragraph  (16)  the  following  new  para- 
graph: 

"(17)  services  furnished  by  a  nurse-midwife  (as  defined  in  sub- 
section (m))  which  he  is  legally  authorized  to  perform  under 
State  law  (or  the  State  regulatory  mechanism  provided  by  State 
law),  whether  or  not  he  is  under  the  supervision  of,  or  associat- 
ed with,  a  physician  or  other  health  care  provider;  and". 
(2)  Such  section  is  further  amended  by  adding  at  the  end  thereof 
the  following  new  subsection: 

"(m)  The  term  'nurse-midwife'  means  a  registered  nurse  who  has 
successfully  completed  a  program  of  study  and  clinical  experience 
meeting  guidelines  prescribed  by  the  Secretary,  or  has  been  certified 
by  an  organization  recognized  by  the  Secretary,  and  performs  serv- 
ices in  the  area  of  management  of  the  care  of  mothers  and  babies 
(throughout  the  maternity  cycle)  which  he  is  legally  authorized  to 
perform  in  the  State  in  which  he  performs  such  services.  ". 

(b)  Section  1902(a)  of  such  Act  is  amended — 

(1)  by  striking  out  "clauses  (1)  through  (5)"  in  paragraph 
(13)(B)  and  inserting  in  lieu  thereof  "paragraphs  (1)  through  (5) 
and  (17)"; 

(2)  by  striking  out  "clauses  (1)  through  (5)"  in  paragraph 
(13)(C)(i)  and  inserting  in  lieu  thereof  "paragraphs  (1)  through 
(5)  and  (17)"; 

(3)  by  striking  out  "clauses  numbered  (1)  through  (16)"  in 
paragraph  (13)(C)(ii)  and  inserting  in  lieu  thereof  "paragraphs 
numbered  (1)  through  (17)";  and 

(4)  by  striking  out  "clauses  (1)  through  (5)  and  (7)"  in  para- 
graph (14)(A)(i)  and  inserting  in  lieu  thereof  "paragraphs  (1) 
through  (5),  (7),  and  (17)". 

(c) (1)  The  amendments  made  by  this  section  shall  (except  as  pro- 
vided under  paragraph  (2))  be  effective  with  respect  to  payments 
under  title  XIX  of  the  Social  Security  Act  for  calendar  quarters  be- 
ginning more  than  one  hundred  and  twenty  days  after  the  date  of 
the  enactment  of  this  Act. 

(2)  In  the  case  of  a  State  plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  which  the  Secretary  of  Health  and 
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Human  Services  determines  requires  State  legislation  in  order  for 
the  plan  to  meet  the  additional  requirements  imposed  by  the  amend- 
ments made  by  this  section,  the  State  plan  shall  not  be  regarded  as 
failing  to  comply  with  the  requirements  of  such  title  solely  on  the 
basis  of  its  failure  to  meet  these  additional  requirements  before  the 
first  day  of  the  calendar  quarter  beginning  after  the  close  of  the 
first  regular  session  of  the  State  legislature  that  begins  after  the 
date  of  the  enactment  of  this  Act. 

DEMONSTRATION  PROJECTS  RELATING  TO  THE  TRAINING  OF  AFDC 
RECIPIENTS  AS  HOME  HEALTH  AIDES 

Sec.  966.  (a)  The  Secretary  of  Health  and  Human  Services  shall 
enter  into  agreements  with  States,  selected  at  his  discretion,  for  the 
purpose  of  conducting  demonstration  projects  for  the  training  and 
employment  of  eligible  participants  as  homemakers  or  home  health 
aides,  who  shall  provide  authorized  services  to  elderly  or  disabled 
individuals,  or  other  individuals  in  need  of  such  services,  to  whom 
such  services,  are  not  otherwise  reasonably  and  actually  available  or 
provided,  and  who  would,  without  the  availability  of  such  services, 
be  reasonably  anticipated  to  require  institutional  care. 

(b)  For  purposes  of  this  section,  the  term  ''eligible  participant^' 
means  an  individual  who  has  voluntarily  applied  for  participation 
and  who,  at  the  time  such  individual  enters  the  project  established 
under  this  section,  has  been  certified  by  the  appropriate  agency  of 
State  or  local  government  as  being  eligible  for  financial  assistance 
under  a  State  plan  approved  under  part  A  of  title  IV  of  the  Social 
Security  Act  and  as  having  continuously  received  such  financial  as- 
sistance during  the  ninety-day  period  which  immediately  precedes 
the  date  on  which  such  individual  enters  such  project  and  who, 
within  such  ninety-day  period,  had  not  been  employed  as  a  home- 
maker  or  home  health  aide. 

(c) (1)  The  Secretary  shall  enter  into  agreements  under  this  section 
with  no  more  than  twelve  States.  Priority  shall  be  given  to  States 
which  have  demonstrated  interest  in  providing  services  of  the  type 
authorized  under  this  section. 

(2)  A  State  may  apply  to  enter  into  an  agreement  under  this  sec- 
tion in  such  manner  and  at  such  time  as  the  Secretary  may  pre- 
scribe. 

(3)  Any  State  entering  into  an  agreement  with  the  Secretary  under 
this  section  must — 

(A)  provide  that  the  demonstration  project  shall  be  adminis- 
tered by  a  State  health  services  agency  designated  for  this  pur- 
pose by  the  Governor  (which  may  be  the  State  agency  adminis- 
tering or  responsible  for  the  administration  of  the  State  plan 
for  medical  assistance  under  title  XIX  of  the  Social  Security 
Act); 

(B)  provide  that  the  agency  designated  pursuant  to  subpara- 
graph (A)  shall,  to  the  maximum  extent  feasible,  arrange  for  co- 
ordinating its  activities  under  the  agreement  with  activities  of 
other  State  agencies  having  related  responsibilities; 

(C)  establish  a  formal  training  program,  which  meets  such 
standards  as  the  Secretary  may  establish  to  assure  the  adequacy 
of  such  program,  to  prepare  eligible  participants  to  provide  part- 
time  and  intermittent  homemaker  services  or  home  health  aide 
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TITLE  X— OTHER  SOCIAL  SECURITY  ACT 
PROGRAMS;  UNEMPLOYMENT  COMPEN- 
SATION 

Subtitle  A — Public  Assistance 

FEDERAL  DAY  CARE  REGULATIONS 

Sec.  1001.  (a)  Section  2002(a)(9)  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

'YD)  The  requirements  imposed  by  this  paragraph  or  by  any  regu- 
lations promulgated  by  the  Department  of  Health  and  Human  Serv- 
ices to  carry  out  this  paragraph  shall  be  inapplicable  to  child  day 
care  services  provided  after  June  SO,  1980,  and  prior  to  July  1,  1981, 
which  meet  applicable  standards  of  State  and  local  law.  ^\ 

(b)  The  provisions  of  section  3(f)  of  Public  Law  93-647  shall  not 
apply  with  respect  to  child  day  care  services  provided  after  June  30, 
1980,  and  prior  to  July  1,  1981,  which  meet  applicable  standards  of 
State  and  local  laws. 

(c)  The  Department  of  Health  and  Human  Services  shall  assist 
each  State  in  conducting  a  systematic  assessment  of  current  prac- 
tices in  day  care  programs  funded  under  title  XX  of  the  Social  Se- 
curity Act.  Upon  completion  of  such  assessments,  but  not  later  than 
June  1,  1981,  the  Secretary  shall  provide  a  summary  report  of  the 
results  of  such  assessments  to  the  Congress. 

ADDITIONAL  SAVINGS 

Sec.  1002.  For  provisions  of  law  which  reduce  spending  for  fiscal 
year  1981  under  public  assistance  programs  under  the  Social  Secu- 
rity Act  in  satisfaction  of  reconciliation  requirements  imposed  by 
sections  3(a)(8)  and  3(a)(15)  of  H.  Con.  Res.  307  (96th  Congress),  see 
the  Social  Security  Disability  Amendments  of  1980  (Public  Law  96- 
265)  and  the  Adoption  Assistance  and  Child  Welfare  Act  of  1980 
(Public  Law  95-272). 

Subtitle  B — Old-Age,  Survivors,  and  Disability  Insurance 

Program 

LIMIT  ON  RETROACTIVE  BENEFITS 

Sec.  1011.  (a)  The  first  sentence  of  section  202(j)(l)  of  the  Social 
Security  Act  is  amended  by  striking  out  ''prior  to  the  end  of  the 
twelfth  month  immediately  succeeding  such  month. "  and  inserting 
in  lieu  thereof  the  following:  "prior  to — 

"(A)  the  end  of  the  twelfth  month  immediately  succeeding 
such  month  in  any  case  where  the  individual  (i)  is  filing  appli- 
cation for  a  benefit  under  subsection  (e)  or  (f),  and  satisfies 
paragraph  (1)(B)  of  such  subsection  by  reason  of  clause  (ii) 
thereof,  or  (ii)  is  filing  application  for  a  benefit  under  subsec- 
tion (b),  (c),  or  (d)  on  the  basis  of  the  wages  and  self-employment 
income  of  a  person  entitled  to  disability  insurance  benefits,  or 
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*'(B)  the  end  of  the  sixth  month  immediately  succeeding  such 
month  in  any  case  where  subparagraph  (A)  does  not  apply. 
(h)  The  amendment  made  by  subsection  (a)  shall  be  effective  with 
respect  to  applications  on  or  after  the  first  day  of  the  first  month 
which  begins  60  days  or  more  after  the  date  of  the  enactment  of  this 
Act 

ADDITIONAL  SAVINGS 

Sec.  1012.  For  provisions  of  law  which  reduce  spending  for  fiscal 
year  1981  under  the  old-age,  survivors,  and  disability  insurance  pro- 
gram in  sstisfaction  of  reconciliation  requirements  imposed  by  sec- 
tions 3(a)(8)  and  3(a)(15)  of  H.  Con.  Res.  307  (96th  Congress),  see  sec- 
tion 5  of  Public  Law  96-473,  and  the  Social  Security  Disability 
Amendments  of  1980  (Public  Law  96-265). 

Subtitle  C — Unemployment  Compensation  Provisions 

TERMINATION  OF  PROVISIONS  PROVIDING  REIMBURSEMENT  FOR  UNEM- 
PLOYMENT BENEFITS  PAID  ON  THE  BASIS  OF  PUBLIC  SERVICE  EM- 
PLOYMENT 

Sec.  1021.  Part  B  of  title  II  of  the  Emergency  Jobs  and  Unemploy- 
ment Assistance  Act  of  1974  is  amended  by  adding  at  the  end  there- 
of the  following  new  section: 

''termination 

"Sec.  224.  Notwithstanding  any  other  provision  of  this  part,  the 
term  'public  service  wages  *  shall  not  include  remuneration  for  serv- 
ices performed  in  weeks  which  begin  after  the  date  of  the  enactment 
of  this  section. " 

WAITING  PERIOD  FOR  BENEFITS 

Sec.  1022.  (a)  Section  204(aX2)  of  the  Federal-State  Extended  Un- 
employment Compensation  Act  of  1970  is  amended — 

(1)  by  inserting  "(A)''  after  "compensation^',  and 

(2)  by  inserting  immediately  before  the  period  the  following: 
'\  or  (B)  paid  for  the  first  week  in  an  individual's  eligibility 
period  for  which  extended  compensation  or  sharable  regular 
compensation  is  paid,  if  the  State  law  of  such  State  provides  for 
payment  (at  any  time  or  under  any  circumstances)  of  regular 
compensation  to  an  individual  for  his  first  week  of  otherwise 
compensable  unemployment''. 

(b)(1)  Except  as  provided  in  paragraph  (2),  the  amendments  made 
by  this  section  shall  apply  in  the  case  of  compensation  paid  to  indi- 
viduals during  eligibility  periods  beginning  on  or  after  the  date  of 
the  enactment  of  this  Act. 

(2)  In  the  case  of  a  State  with  respect  to  which  the  Secretary  of 
Labor  has  determined  that  State  legislation  is  required  in  order  to 
eliminate  its  current  policy  of  paying  regular  compensation  to  an  in- 
dividual for  his  first  week  of  otherwise  compensable  unemployment, 
the  amendments  made  by  this  section  shall  apply  in  the  case  of  com- 
pensation paid  to  individuals  during  eligibility  periods  beginning 
after  the  end  of  the  first  regularly  scheduled  session  of  the  State  leg- 
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islature  ending  more  than  thirty  days  after  the  date  of  the  enact- 
ment  of  this  Act. 

BENEFITS  ON  ACCOUNT  OF  FEDERAL  SERVICE  TO  BE  PAID  BY 
EMPLOYING  FEDERAL  AGENCY 

Sec.  1023.  (a)  Title  IX  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  section: 

"federal  employees  compensation  account 

''Sec.  909.  There  is  hereby  established  in  the  Unemployment  Trust 
Fund  a  Federal  Employees  Compensation  Account  which  shall  be 
used  for  the  purposes  specified  in  section  8509  of  title  5,  United 
States  Code.  For  the  purposes  provided  for  in  section  904(e),  such  ac- 
count shall  be  maintained  as  a  separate  book  account. 

(b)  Subchapter  I  of  chapter  85,  title  5,  United  States  Code,  is 
amended  by  adding  at  the  end  thereof  the  following  new  section: 

"§8509.  Federal  Employees  Compensation  Account 

"(a)  The  Federal  Employees  Compensation  Account  (as  established 
by  section  909  of  the  Social  Security  Act,  and  hereafter  in  this  sec- 
tion referred  to  as  the  Account')  in  the  Unemployment  Trust  Fund 
(as  established  by  section  904  of  such  Act)  shall  consist  of— 
"(1)  funds  appropriated  to  or  transferred  thereto,  and 
'  (2)  amounts  deposited  therein  pursuant  to  subsection  (c). 
Moneys  in  the  Account  shall  be  available  only  for  the  purpose 
of  making  payments  to  States  pursuant  to  agreements  entered  into 
under  this  subchapter  and  making  payments  of  compensation  under 
this  subchapter  in  States  which  do  not  have  in  effect  such  an  agree- 
ment. 

''(c)(1)  Each  employing  agency  shall  deposit  into  the  Account 
amounts  equal  to  the  expenditures  incurred  under  this  subchapter 
on  account  of  Federal  service  performed  by  employees  and  former 
employees  of  that  agency. 

"(2)  Deposits  required  by  paragraph  (1)  shall  be  made  during  each 
calendar  quarter  and  the  amount  of  the  deposit  to  be  made  by  any 
employing  agency  during  any  quarter  shall  be  based  on  a  determina- 
tion by  the  Secretary  of  Labor  as  to  the  amounts  of  payments,  made 
prior  to  such  quarter  from  the  Account  based  on  Federal  service  per- 
formed by  employees  of  such  agency  after  December  31,  1980,  with 
respect  to  which  deposit  has  not  previously  been  made.  The  amount 
to  be  deposited  by  any  employing  agency  during  any  calendar  quar- 
ter shall  be  adjusted  to  take  account  of  any  overpayment  or  under- 
payment of  deposit  during  any  previous  quarter  for  which  adjust- 
ment has  not  already  been  made. 

"(d)  The  Secretary  of  Labor  shall  certify  to  the  Secretary  of  the 
Treasury  the  amount  of  the  deposit  which  each  employing  agency  is 
required  to  make  to  the  Account  during  any  calendar  quarter,  and 
the  Secretary  of  the  Treasury  shall  notify  the  Secretary  of  Labor  as 
to  the  date  and  amount  of  any  deposit  made  to  such  Account  by  any 
such  agency. 

"(e)  Prior  to  the  beginning  of  each  fiscal  year  (commencing  with 
the  fiscal  year  which  begins  October  1,  1981)  the  Secretary  of  Labor 
shall  estimate — 
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the  amount  of  expenditures  which  will  be  made  from  the 
Account  during  such  year,  and 

'^(2)  the  amount  of  funds  which  will  be  available  during  such 
year  for  the  making  of  such  expenditures, 
and  if  on  the  basis  of  such  estimate,  he  determines  that  the  amount 
described  in  paragraph  (2)  is  in  excess  of  the  amount  necessary— 

''(3)  to  meet  the  expenditures  described  in  paragraph  (1),  and 
to  provide  a  reasonable  contingency  fund  so  as  to  assure 
that  there  will,  during  all  times  in  such  year,  be  sufficient  sums 
available  in  the  Account  to  meet  the  expenditures  described  in 
paragraph  (1), 

he  shall  certify  the  amount  of  such  excess  to  the  Secretary  of  the 
Treasury  and  the  Secretary  of  the  Treasury  shall  transfer,  from  the 
Account  to  the  general  fund  of  the  Treasury,  an  amount  equal  to 
such  excess. 

'^(f)  The  Secretary  of  Labor  is  authorized  to  establish  such  rules 
and  regulations  as  may  be  necessary  or  appropriate  to  carry  out  the 
provisions  of  this  section. 

''(g)  Any  funds  appropriated  after  the  establishment  of  the  Ac- 
count, for  the  making  of  payments  for  which  expenditures  are  au- 
thorized to  be  made  from  moneys  in  the  Account,  shall  be  made  to 
the  Account;  and  there  are  hereby  authorized  to  be  appropriated  to 
the  Account,  from  time  to  time,  such  sums  as  may  be  necessary  to 
assure  that  there  will,  at  all  times,  be  sufficient  sums  available  in 
the  Account  to  meet  the  expenditures  authorized  to  be  made  from 
moneys  therein. 

(c)  All  funds  appropriated  which  are  available  for  the  making  of 
payments  to  States  after  December  31,  1980,  pursuant  to  agreements 
entered  into  under  subchapter  I  of  chapter  85  of  title  5,  United 
States  Code,  or  for  the  making  of  payments  after  such  date  of  com- 
pensation under  such  subchapter  in  States  which  do  not  have  in 
effect  such  an  agreement,  shall  be  transferred  on  January  1,  1981,  to 
the  Federal  Employees  Compensation  Account  established  by  section 
909  of  the  Social  Security  Act.  On  and  after  such  date,  all  payments 
described  in  the  preceding  sentence  shall  be  made  from  such  Ac- 
count as  provided  by  section  8509  of  title  5,  United  States  Code. 

LIMITATION  ON  EXTENDED  UNEMPLOYMENT  COMPENSATION  PROGRAM 

Sec.  102k.  (a)  Section  202(a)  of  the  Federal-State  Extended  Unem- 
ployment Compensation  Act  of  1970  is  amended  by  adding  at  the 
end  thereof  the  following  new  paragraphs: 

''(3)(A)  Notwithstanding  the  provisions  of  paragraph  (2),  payment 
of  extended  compensation  under  this  Act  shall  not  be  made  to  any 
individual  for  any  week  of  unemployment  in  his  eligibility  period — 
'W  during  which  he  fails  to  accept  any  offer  of  suitable 
work  (as  defined  in  subparagraph  (c))  or  fails  to  apply  for  any 
suitable  work  to  which  he  was  referred  by  the  State  agency;  or 
"(ii)  during  which  he  fails  to  actively  engage  in  seeking  work. 
"(B)  If  any  individual  is  ineligible  for  extended  compensation  for 
any  week  by  reason  of  a  failure  described  in  clause  (i)  or  (ii)  of  sub- 
paragraph (A),  the  individual  shall  be  ineligible  to  receive  extended 
compensation  for  any  week  which  begins  during  a  period  which — 
'W  begins  with  the  week  following  the  wek  in  which  such 
failure  occurs,  and 
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(2)  Technical  and  conforming  amendments. — The  table  of 
sections  for  subpart  B  of  chapter  65  of  such  code  is  amended  by 
adding  at  the  end  thereof  the  following  new  item: 

"Sec.  6429.  Credit  and  refund  of  chapter  45  taxes  paid  by  royalty 
owners. " 

(b)  Denial  of  Deduction. — 

(1)  In  general.— Part  IX  of  subchapter  B  of  chapter  1  of 
such  Code  (relating  to  items  not  deductible)  is  amended  by 
adding  at  the  end  thereof  the  following  new  section: 

"SEC.  280D.  PORTION  OF  CHAPTER  45  TAXES  FOR  WHICH  CREDIT  OR 
REFUND  IS  ALIO  WABLE  UNDER  SECTION  6429. 
''No  deduction  shall  be  allowed  for  that  portion  of  the  tax  im- 
posed by  section  4986  for  which  a  credit  or  refund  is  allowable 
under  section  6429. " 

(2)  Conforming  amendment.— The  table  of  sections  for  part 
IX  of  subchapter  B  of  chapter  1  of  such  Code  is  amended  by 
adding  at  the  end  thereof  the  following  new  item: 

"Sec.  280D.  Portion  of  chapter  45  taxes  for  which  credit  or  refund  is 
allowable  under  section  6429.  " 

(3)  Effective  date. — The  amendments  made  by  this  subsec- 
tion shall  apply  to  taxable  years  ending  after  February  29,  1980. 

Subtitle  E — Inclusion  in  Wages  for  Purposes  of 
Social  Security  and  Unemployment  Taxes  of 
Employer 

SEC.  1141.  inclusion  IN  WAGES  OF  EMPLOYEE  TAXES  PAID  BY  EMPLOYER. 

(a)  Social  Security  Tax. — 

(1)  Amendment  of  internal  revenue  code  of  1 95 j^.— Para- 
graph (6)  of  section  3121(a)  of  the  Internal  Revenue  Code  of 
1954  (defining  wages)  is  amended  to  read  as  follows: 

(6)  the  payment  by  an  employer  (without  deduction  from  the 
remuneration  of  the  employee) — 

'XA)  of  the  tax  imposed  upon  an  employee  under  section 
3101,  or 

"(B)  of  any  payment  required  from  an  employee  under  a 
State  unemployment  compensation  law, 
with  respect  to  remuneration  paid  to  an  employee  for  domestic 
service  in  a  private  home  of  the  em.ployer  or  for  agricultural 
labor; 

(2)  Amendment  of  social  security  act. — Subsection  (f)  of 
section  209  of  the  Social  Security  Act  is  amended  to  read  as  fol- 
lows: 

"(f)  The  payment  by  an  employer  (without  deduction  from  the  re- 
muneration of  the  employee) — 

"(1)  of  the  tax  imposed  upon  an  employee  under  section  3101 
of  the  Internal  Revenue  Code  of  1954,  or 

"(2)  of  any  payment  required  from  an  employee  under  a  State 
unemployment  compensation  law, 
with  respect  to  remuneration  paid  to  an  employee  for  domestic  serv- 
ice in  a  private  home  of  the  employer  or  for  agricultural  labor; 

(b)  Federal  Unemployment  Tax.— Paragraph  (6)  of  section 
3306(b)  of  the  Internal  Revenue  Code  of  1954  (defining  wages)  is 
amended  to  read  as  follows: 
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''(6)  the  payment  by  an  employer  (without  deduction  from  the 
renumeration  of  the  employee) — 

^'(A)  of  the  tax  imposed  upon  an  employee  under  section 
3101,  or 

^YW  of  any  payment  required  from  an  employee  under  a 
State  unemployment  compensation  law, 
with  respect  to  remuneration  paid  to  an  employee  for  domestic 
service  in  a  private  home  of  the  employer  or  for  agricultural 
labor;", 
(c)  Effective  Dates.— 

(1)  In  general. — Except  as  provided  in  paragraph  (2),  the 
amendments  made  by  this  section  shall  apply  with  respect  to  re- 
muneration paid  after  December  31,  1980. 

(2)  Exception  for  state  and  local  governments. — 

(A)  the  amendments  made  by  this  section  (insofar  as  they 
affect  the  application  of  section  218  of  the  Social  Security 
Act)  shall  not  apply  to  any  payment  made  before  January  1, 
1984,  by  any  governmental  unit  for  positions  of  a  kind  for 
which  all  or  a  substantial  portion  of  the  social  security  em- 
ployee taxes  were  paid  by  such  governmental  unit  (without 
deduction  from  the  remuneration  of  the  employee)  under 
the  practices  of  such  governmental  unit  in  effect  on  October 
1,  1980 

(B)  For  purposes  of  subparagraph  (A),  the  term  "social  se- 
curity employee  taxes''  means  the  amount  required  to  be 
paid  under  section  218  of  the  Social  Security  Act  as  the 
equivalent  of  the  taxes  imposed  by  section  3101  of  the  Inter- 
nal Revenue  Code  of  1954. 

(C)  For  purposes  of  subparagraph  (A),  the  term  ''govern- 
mental unit''  means  a  State  or  political  subdivision  thereof 
within  the  meaning  of  section  218  of  the  Social  Security 
Act. 

Subtitle  F— Telephone  Tax 

SEC  115L  TELEPHONE  TAX  CONTINUED  AT  2  PERCENT  FOR  1981. 

(a)  In  General. — The  table  contained  in  paragraph  (2)  of  section 
4251(a)  of  the  Internal  Revenue  Code  of  1954  (relating  to  imposition 
of  tax  on  communication  services)  is  amended  by  striking  out  the 
last  2  lines  of  such  table  and  inserting  in  lieu  thereof  the  following: 

"During  1980  or  1981   2 

"During  1982   1". 

(b)  Conforming  Amendment. — Subsection  (b)  of  section  4251  of 
such  Code  is  amended  by  striking  out  ''January  1,  1982"  and  insert- 
ing in  lieu  thereof  ''January  1,  1983". 

Subtitle  G — Increase  Until  1993  in  the  Duties  on 
Certain  Imports  of  Ethyl  Alcohol 

SEC.  1161.  INCREASE  UNTIL  1993  IN  THE  DUTIES  ON  ETHYL  ALCOHOL  IM- 
PORTED FOR  FUEL  USE. 
(a)  Amendments  to  Appendix  to  TSUS. — 

(1)  For  1981. — Effective  with  respect  to  articles  entered  on  or 
after  January  1,  1981,  subpart  A  of  part  1  of  the  Appendix  to 


I.  HEALTH  PROVISIONS 


1.  Home  health  services 

House  hill. — The  House  bill  provides  medicare  coverage  for  un- 
limited home  health  visits;  eliminates  the  3-day  prior  hospital  stay 
requirement  under  part  A  of  medicare;  eliminates  the  $60  deduct- 
ible for  home  health  benefits  under  part  B;  includes  the  need  for 
occupational  therapy  as  a  qualifying  criterion  for  home  health 
benefits;  allows  proprietary  home  health  agencies  in  states  without 
licensure  laws  to  participate  in  medicare;  provides  authority  for 
the  Secretary  of  Health  and  Human  Services  to  require  bonding  or 
the  establishing  of  escrow  accounts  to  the  extent  he  finds  neces- 
sary; requires  the  Secretary  to  establish  regional  intermediates  for 
home  health  agencies;  and  requires  the  Secretary  to  take  several 
actions  to  achieve  the  more  effective  administration  of  the  home 
health  benefit. 

Senate  amendment — No  provision. 

Conference  agreement — The  conference  agreement  follows  the 
House  bill. 

The  conference  agreement  eliminates  the  special  licensing  re- 
quirement under  present  medicare  law  relating  to  proprietary 
home  health  agencies  and  the  authority  of  the  Secretary  to  estab- 
lish additional  standards  solely  on  the  basis  of  the  tax  status  of  an 
agency.  Thus,  under  the  conference  agreement,  if  a  state  has  a 
home  health  agency  licensing  law,  any  home  health  agency,  re- 
gardless of  its  sponsorship,  must  be  licensed  under  that  law  or  be 
approved  by  the  state  agency  responsible  for  licensing  home  health 
agencies  as  meeting  the  established  requirements  (other  than  re- 
quirements relating  to  the  tax  status  of  the  agency)  in  order  to  par- 
ticipate as  a  home  health  agency  in  the  medicare  program. 

In  requiring  the  designation  of  regional  intermediaries  for  home 
health  agencies,  it  is  not  the  intent  of  the  conferees  that  home 
health  agencies  would  be  precluded  from  contracting  directly  with 
the  Health  Care  Financing  Administration. 

2.  Reciprocal  agreements  for  services  furnished  outside  the  United 

States 

House  hill — The  House  bill  authorizes  the  negotiation  of  recipro- 
cal agreements  with  other  countries  for  medicare  benefits  for  bene- 
ficiaries living  or  traveling  outside  the  United  States. 

Senate  amendment — No  provision. 

Conference  agreement — The  conference  agreement  does  not  in- 
clude the  House  provision. 

3.  Dentists'  services 

House  bill. — The  House  bill  provides  medicare  coverage  for  serv- 
ices furnished  by  dentists  when  the  services  are  of  the  kinds  that 
are  covered  when  furnished  by  physicians.  The  bill  also  covers  hos- 
pital stays  where  the  severity  of  the  noncovered  dental  procedure 
warrants.  Routine  dental  services  would  continue  to  be  noncovered 
services. 
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Senate  amendment— No  provision. 

Conference  agreement — The  conference  agreement  includes  the 
House  provision. 

4.  Treatment  of  plantar  warts 

House  bill— The  House  bill  provides  medicare  coverage  for  the 
treatment  of  plantar  warts  (warts  on  the  feet). 
Senate  amendment — No  provision. 

Conference  agreement — The  conference  agreement  includes  the 
House  provision. 

5.  Community  mental  health  centers 

House  bill — The  House  bill  provides  reimbursement  under  part 
B  of  medicare  to  community  mental  health  centers  for  up  to  15 
outpatient  and  60  partial  hospitalization  visits  per  year  under  part 
B  of  medicare. 

Senate  amendment — No  provision. 

Conference  agreement —The  conference  agreernent  does  not  in- 
clude the  House  provision. 

6.  Comprehensive  outpatient  rehabilitation  facility  services 

House  bill— The  House  bill  covers  free-standing  outpatient  reha- 
bilitation facilities  as  providers  of  services  under  medicare. 
Senate  amendment — No  provision. 

Conference  agreement — The  conference  agreement  includes  the 
House  provision. 

7.  Optometrists*  services 

House  bill— The  House  bill  covers  services  furnished  by  optom- 
etrists related  to  the  condition  of  aphakia  (absence  of  the  natural 
lens  of  the  eye). 

Senate  amendment — No  provision. 

Conference  agreement— The  conference  agreement  includes  the 
House  provision. 

8.  Antigens 

House  bill — The  House  bill  covers  antigens  prepared  by  one  phy- 
sician and  forwarded  to  another  for  administration  to  the  patient. 
Senate  amendment — No  provision. 

Conference  agreement — The  conference  agreement  includes  the 
House  provision. 

9.  Payment  where  beneficiary  not  at  fault 

House  bill. — The  House  bill  requires  the  Secretary  to  make  medi- 
care payment  where  a  beneficiary  who  required  a  higher  level  of 
care  was  erroneously  placed  in  a  part  of  the  institution  providing  a 
lower  level  of  care. 

Senate  amendment — No  provision. 

Conference  agreement — The  conference  agreement  includes  the 
House  provision. 

10.  Flexibility  in  application  of  standards  to  rural  hospitals 

House  bill. — The  House  bill  authorizes  the  Secretary  to  apply  the 
medicare  health  and  safety  standards  applicable  to  all  hospitals 
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more  flexibly  with  respect  to  rural  hospitals  where  such  action  will 
not  jeopardize  patient  health  and  safety. 
Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision  with  a  modification  under  which  the  Secretary  is 
authorized  to  provide  for  a  limitation  on  the  scope  of  services  to  be 
furnished  by  a  hospital  consistent  with  any  relaxation  or  waiver  of 
applicable  standards. 

11.  Certification  and  utilization  review  by  podiatrists 

House  hill. — The  House  bill  allows  podiatrists,  acting  within  the 
scope  of  their  practice,  to  be  recognized  as  physicians  for  the  pur- 
pose of  physician  certification  and  utilization  review. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

12.  Physician  treatment  plan  for  speech  pathology 

House  bill. — The  House  bill  allow^s  a  speech  pathologist  to  estab- 
lish the  plan  of  treatment  for  speech  pathology  services. 
Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

13.  Payment  for  physicians'  services  where  beneficiary  has  died 

House  hill. — The  House  bill  authorizes,  for  physicians'  services 
rendered  to  a  beneficiary  before  his  death,  pajmient  on  the  basis  of 
an  unpaid  bill,  to  the  person  who  has  agreed  to  assume  legal  obli- 
gation to  pay  the  physician. 

Senate  amendment. — No  provision. 

Conference  agreement—The  conference  agreement  includes  the 
House  provision. 

14.  Presumed  coverage  provisions 

House  bill. — The  House  bill  repeals  medicare  provisions  authoriz- 
ing, by  type  of  diagnosis,  presumed  periods  of  coverage  for  skilled 
nursing  facility  and  home  health  services. 

Senate  amendment. — No  provision. 

Conference  agreement. —The  conference  agreement  includes  the 
House  provision. 

15.  Payments  to  providers  of  services 

House  bill— The  House  bill  (a)  repeals  a  provision  of  existing  law 
under  which  medicare  pajrments  to  a  provider  of  services  are  limit- 
ed to  the  lower  of  the  provider's  customary  charges  or  the  reason- 
able cost  for  services  to  medicare  beneficiaries,  and  Ob)  providers  for 
reimbursement  under  medicare  Part  B  to  providers  of  services  on 
the  basis  of  the  reasonable  cost  minus  the  coinsurance  amounts 
charged  beneficiaries. 

Senate  amendment — No  provision. 

Conference  agreement — The  conference  agreement  does  not  in- 
clude the  House  provision  on  (a)  and  follows  the  House  provision 
on  (b). 
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16.  Limit  on  premium  increases  due  to  late  enrollment 

House  bill — The  House  bill  limits  the  late  enrollment  penalty 
under  medicare  part  B  to  a  maximum  of  30  percent. 
Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

17.  Reenrollment  and  open  enrollment  in  part  b 

House  bill. — The  House  bill  repeals  a  provision  of  existing  law 
that  permits  beneficiaries  to  reenroU  in  medicare  Part  B  only  once 
(thus  unlimited  reenrollment  would  be  permitted),  and  also  permits 
continuous  open  enrollment  for  individuals  who  failed  to  enroll  at 
their  first  opportunity  (rather  than  open  enrollment  only  during 
January  through  March  of  each  year). 

Senate  amendment— provision. 

Conference  agreement — The  conference  agreement  includes  the 
House  provision  with  a  modification  providing  a  one-year  period 
beginning  January  1,  1981,  during  which  any  State  which  has  not 
already  done  so  could  enter  into  an  agreement  or  modification  of 
an  agreement,  with  the  Secretary  under  section  1843  of  the  Social 
Security  Act  for  the  enrollment  of,  and  purchase  of  medicare  Part 
B  protection  for,  eligible  individuals  who  are  receiving  money  pay- 
ments under  public  assistance  programs  or  who  are  eligible  for 
medical  assistance  under  title  XIX  of  the  Social  Security  Act.  A 
state  currently  without  a  buy-in  agreement  could  enter  into  an 
agreement  during  1981  covering  both  cash  recipients  and  persons 
eligible  only  for  medical  assistance  if  it  wished  to  do  so. 

18.  Chiropractors'  services 

House  bill. — The  House  bill  modifies  the  requirement  for  chiro- 
practic coverage  so  that  a  subluxation  could  be  domonstrated  to 
exist  either  by  an  X-ray  or  other  chiropractic  clinical  findings.  X- 
rays  taken  to  demonstrate  a  subluxation  would  be  covered. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

19.  Increase  in  outpatient  mental  health  beneHts  under  part  B 

House  bill. — The  House  bill  increases  the  present  limit  on  reim- 
bursement for  outpatient  mental  health  services  from  50  to  80  per- 
cent of  reasonable  charges,  up  to  $750  in  program  payments  per 
year.  The  bill  also  covers  outpatient  services  of  qualified  clinical 
psychologists  when  referred  by  a  physician. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

20.  Limitation  of  payments  to  radiologists  and  pathologists 

House  bill— The  House  bill  limits  the  special  100  percent  reim- 
bursement for  radiology  and  pathology  services  to  physicians  ac- 
cepting assignment  for  all  services  furnished  to  hospital  inpatients. 

Senate  amendment — No  provision. 

Conference  agreement — The  conference  agreement  includes  the 
House  provision. 
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21.  Shortened  part  B  termination  period  for  certain  individuals 
whose  premiums  medicaid  has  ceased  to  pay 

House  bill. — The  House  bill  permits  an  individual  whose  State 
buy-in  coverage  for  part  B  of  medicare  has  ended  to  terminate  such 
coverage  effective  with  the  month  medicare  is  notified  that  cover- 
age is  no  longer  wanted,  rather  than  continue,  enrollment  for  as 
long  as  6  months. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

22.  Outpatient  physical  therapy  services 

House  bill. — The  House  bill  increases  the  present  $100  yearly 
limitation  on  outpatient  physical  therapy  services  to  $500. 
Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

23.  Reimbursement  for  blood 

House  bill. — The  House  bill  eliminates  the  medicare  3-pint  blood 
deductible. 
Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

24.  Medicare  payment  liability  secondary  in  certain  automobile 
insurance  cases 

House  bill. — The  House  bill  provides  that  medicare  would  be  the 
secondary  payor  in  any  case  where  the  health  care  services  can  be 
paid  for  under  an  automobile  insurance  policy.  And  under  present 
law  with  respect  to  workmen's  compensation  cases,  medicare  would 
pay  the  beneficiary's  claim  and  recover  the  amounts  payable  from 
the  private  insurance  company  when  liability  for  such  payment  is 
established. 

Senate  amendment— The  Senate  amendment  contains  a  similar 
provision  except  that  (a)  medicare  would  be  the  secondary  payor  in 
any  case  where  care  can  be  paid  for  under  any  liability  insurance 
policy  (including  an  automobile  insurance  policy)  or  under  a  no- 
fault  insurance  plan;  and  (b)  the  Secretary  is  authorized  to  waive 
this  provision  if  he  determines  that  the  probability  of  recovery  or 
the  amount  involved  under  such  a  policy  or  plan  does  not  warrant 
the  pursuing  of  the  claim. 

Conference  agreement. — The  conference  agreement  follows  the 
Senate  amendment  with  modifications  to  clarify  that  the  provision 
(a)  is  also  applicable  to  self-insurance  plans,  and  (b)  will  be  admin- 
istered, with  respect  to  the  recovery  of  amounts  payable  under  a 
plan  or  policy,  as  provided  for  in  the  House  bill.  With  respect  to  no- 
fault  insurance  plans,  the  provision  is  applicable  only  to  the  poli- 
cies or  plans  actually  held  by  the  individuals  involved  and  not  to 
any  hypothetical  policies  or  plans  that  an  individual  at  one  time 
could  have  opted,  but  did  not  opt,  to  enroll  in. 
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25.  Hospital  transfer  requirement  for  skilled  nursing  facility  cov- 
erage 

House  hill. — The  House  bill  provides  that  the  14-day  period 
within  which  a  medicare  beneficiary  must  be  transferred  from  a 
hospital  to  a  skilled  nursing  facility  in  order  to  qualify  for  post-hos- 
pital extended  care  benefits  would  be  extended  to  30  days.  The  bill 
also  extends  the  period  during  which  beneficiaries  can  be  readmit- 
ted to  a  skilled  nursing  facility  without  again  meeting  the  three 
day  prior  hospitalization  requirement. 

Senate  amendment — No  provision. 

Conference  agreement —The  conference  agreement  includes  the 
House  provision. 

26.  Outpatient  surgery 

House  bill — The  House  bill  requires  the  Secretary  to  establish  a 
list  of  procedures  which,  although  appropriately  performed  on  a 
hospital  inpatient  basis,  can  also  be  safely  performed  in  an  ambula- 
tory surgical  center.  The  costs  related  to  the  use  of  the  ambulatory 
surgical  center  in  performing  such  procedures  would  be  covered  in 
full.  Medicare  would  also  reimburse  100  percent  of  the  physician's 
reasonable  charge  when  he  performs  such  procedures  in  an  ambu- 
latory surgical  center  or  in  the  outpatient  department  of  a  hospi- 
tal, provided  the  physician  agrees  to  accept  assignment. 

Senate  amendment— The  Senate  amendment  requires  the  Secre- 
tary  to  establish  lists  of  procedures  which  can  be  safety  and  appro- 
priately performed  both  on  a  hospital  inpatient  basis  and  in  an  am- 
bulatory surgical  center  or  a  physician's  office.  The  costs  related  to 
performing  procedures  in  an  ambulatory  surgical  center  would  be 
covered  in  full.  An  amount  calculated  to  take  account  of  any  un- 
usual overhead  expenses  would  be  established  and  paid  where  a 
physician  performs  the  specified  procedures  in  his  office.  The  physi- 
cian's fee  for  performing  such  procedures  in  an  ambulatory  surgi- 
cal center,  the  outpatient  department  of  a  hospital,  or  in  the  office 
would  be  reimbursed  100  percent  of  the  reasonable  charge  provided 
the  physician  agreed  to  accept  assignment. 

Conference  agreement— The  conference  agreement  generally  fol- 
lows the  Senate  amendment  with  modifications.  The  Secretary  is  to 
establish  (a)  a  list  of  procedures  which  are  frequently  performed  on 
a  hospital  inpatient  basis  but  which  can  be  safely  performed  in  an 
ambulatory  surgical  center  and  (b)  a  list  of  procedures  which  are 
frequently  performed  on  a  hospital  inpatient  basis  but  can  also  be 
safely  performed  in  a  physician's  office.  The  purpose  of  this  provi- 
sion is  to  provide  incentives  to  perform  surgical  procedures  on  a 
less  costly  outpatient  basis  in  cases  where  the  need  to  perform  the 
procedure  is  routinely  used  as  justification  for  admission  as  a  hos- 
pital inpatient.  Accordingly,  it  is  not  expected  that  the  lists  estab- 
lished by  the  Secretary  would  include  procedures  which  are  al- 
ready generally  recognized  as  more  appropriately  (from  the  stand- 
point of  efficient  utilization  of  inpatient  services)  performed  on  an 
outpatient  basis. 

For  those  procedures  which  can  be  performed  in  a  physician's 
office,  an  amount  calculated  to  take  account  of  any  unusual  over- 
head expense  not  usually  incorporated  into  the  professional  fee  for 
equipment,  supplies,  space,  etc.,  would  be  established  and  paid  in 
full.  This  overhead  factor  is  expected  to  be  calculated  on  a  prospec- 
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tive  basis  (and  periodically  updated)  utilizing  sample  survey  or  sim- 
ilar techniques  to  establish  reasonable  estimated  overhead 
allowances  for  each  of  the  listed  procedures  which  take  account  of 
volume  (within  reasonable  limits).  The  Secretary  is  expected  to  rec- 
ognize only  such  additional  overhead  expenses  as  are  not  reflected 
in  the  customary  charges  of  physicians. 

Subject  to  the  conditions  discussed  below,  the  physician  would  be 
reimbursed  100  percent  of  the  reasonable  charge  for  performing 
the  listed  procedures,  provided  he  accepts  assignment,  in  an  ambu- 
latory surgical  center,  the  outpatient  department  of  a  hospital,  or 
his  office. 

This  reimbursement  would  be  authorized  for  procedures  per- 
formed in  the  physicians'  offices  only  where  (1)  a  Professional 
Standards  Review  Organization  is  willing,  able,  and  has  agreed  to 
carry  out  a  review  of  the  physician  performance  of  such  procedures 
and  (2)  the  physician  has  agreed  to  make  such  records  available  to 
the  PSRO  as  may  be  determined  to  be  necessary.  Further,  physi- 
cians would  be  reimbursed  under  this  section  only  for  those  proce- 
dures for  which  they  have  admitting  privileges  in  a  hospital  locat- 
ed in  the  geographic  area  in  which  their  office  is  located. 

27.  Technical  renal  disease  amendments 

House  hill — The  House  bill  authorizes  the  Secretary  to  enter 
into  agreements  with  approved  non-profit  organizations  to  assist 
home  dialysis  patients  in  obtaining  and  maintaining  dialysis  equip- 
ment; changes  the  reporting  date  for  the  renal  disease  program 
annual  report  from  April  1  to  July  1;  and  provides  that  the  State 
health  planning  agency's  determination,  rather  than  the  Secre- 
tary's, of  the  need  for  a  new  or  expanded  renal  facility  is  conclu- 
sive. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  follows  the 
House  provisions  relating  to  agreements  with  non-profit  organiza- 
tions assisting  home  dialysis  patients  and  to  the  change  in  the  re- 
porting date  for  the  annual  renal  disease  program  report;  but  does 
not  include  the  House  provision  relating  to  determinations  of  the 
need  for  a  new  or  expanded  renal  facility. 

The  conferees  recognize  that  every  effort  should  be  made  to  co- 
ordinate renal  dialysis  facility  certification  by  the  Secretary  with 
the  certificate  of  need  approval  process.  Accordingly,  it  is  expected 
that  the  Secretary  will  take  appropriate  steps  tc  inform  State 
health  planning  agencies  and  potential  applicants  of  the  criteria 
for  certification  of  renal  dialysis  facilities. 

28.  Preadmission  diagnostic  testing 

House  hill. — The  House  bill  provides  100  percent  medicare  reim- 
bursement for  diagnostic  tests  administered  in  the  outpatient  de- 
partment of  a  hospital  seven  days  prior  to  the  patient's  treatment 
as  a  hospital  inpatient. 

Senate  amendment. — The  Senate  amendment  provides  for  100 
percent  reimbursement  for  those  diagnostic  tests  which  are  desig- 
nated by  the  Secretary  as  tests  which  can  be  performed  either  on 
an  inpatient  or  outpatient  basis  if  the  tests  are  administered  in  the 
outpatient  department  of  a  hospital  seven  days  prior  to  the  pa- 
tient's treatment  as  a  hospital  surgical  inpatient. 
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Conference  agreement — The  conference  agreement  follows  the 
House  provision  with  an  amendment  to  cover,  to  the  extent  practi- 
cable, diagnostic  tests  administered  in  a  physician's  office  seven 
days  prior  to  admission  as  an  inpatient.  The  conferees  intend  that, 
in  determining  whether  coverage  for  diagnostic  tests  furnished  in  a 
physician's  office  is  feasible,  the  Secretary  is  to  consider  whether 
such  an  arrangement  is  administratively  practical  and  appropriate 
procedures  can  be  established  between  the  part  A  intermediary 
and  the  part  B  carrier,  whether  it  contributes  to  the  economical 
use  of  program  funds,  whether  adequate  protections  against  possi- 
ble abuse  are  included,  and  whether  there  are  assurances  that  the 
tests  are  transferable  and  won't  be  duplicated. 

29.  Studies  and  demonstration  projects 

House  bill. — The  House  bill  provides  for  studies  with  respect  to 
medicare  coverage  for  orthopedic  shoes,  respiratory  therapy,  second 
opinions  for  surgery,  foot  care,  and  home  health  services  of  dieti- 
cians. Demonstration  projects  are  authorized  with  respect  to  cover- 
age for  clinical  social  workers  and  nutritional  therapy  for  renal  pa- 
tients. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision  with  an  amendment  to  provide  that,  where  rele- 
vant, any  study  undertaken  under  this  provision  should  include  an 
evaluation  of  the  effects  of  payments  to  independent  practitioners 
on  coordination  of  care,  cost,  quality,  organized  settings,  and  utili- 
zation of  services. 

30.  Provider  Reimbursement  Review  Board 

House  bill. — The  House  bill  requires  the  Board,  when  requested 
by  a  provider,  to  determine  within  30  days  whether  it  has  jurisdic- 
tion over  an  issue  brought  before  it  by  a  provider;  authorizes  the 
Board  to  make  such  determinations  on  its  own  motion;  and  author- 
izes judical  review  without  further  administrative  review  where 
the  Board  decides  it  lacks  jurisdiction. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

31.  Access  to  books  and  records  of  subcontractors 

House  bill. — The  House  bill  provides  that  medicare  reimburse- 
ment will  include  amounts  paid  by  providers  for  services  furnished 
under  contracts  with  subcontractors  whose  cost  or  value  over  12 
months  is  at  least  $10,000  only  if  such  contracts  contain  a  provision 
allowing  the  Secretary  or  the  Comptroller  General  access,  upon  re- 
quest, to  the  contract,  and  the  books,  documents,  and  records  of  the 
subcontractor  that  are  necessary  to  verify  costs.  Such  access  would 
need  to  be  provided  for  3  years  after  furnishing  of  the  services. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision  with  several  modifications:  (1)  Access  to  books  and 
records  would  be  required  for  4  years  rather  than  3  years  after  fur- 
nishing of  the  services;  (2)  contracts  between  providers  and  subcon- 
tractors would  require  that  if  the  subcontractor  carries  out  any  of 
the  duties  under  the  contract  through  an  organization  related  to 
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the  subcontractor  by  common  ownership  or  control,  the  subcontrac- 
tor's contract  with  the  related  organization  must  provide  for  simi- 
lar access  to  books  and  records;  (3)  the  Secretary's  request  for 
access  to  books  and  records  must  be  in  writing;  and  (4)  the  Secre- 
tary would  be  required  to  specify  in  regulations  the  criteria  and 
procedures  for  seeking  and  obtaining  access  to  the  relevant  con- 
tracts, books,  documents  and  records.  (The  intent  of  provisions  (3) 
and  (4)  is  to  assure  that  subcontractors  will  not  be  subjected  to  in- 
appropriate requests.)  In  addition,  under  the  conference  agreement, 
the  provisions  specifying  a  cost  or  value  of  at  least  $10,000  are  in- 
tended as  a  measure  of  significant  business  activity  between  a  pro- 
vider and  a  single  subcontractor  (or  between  a  subcontractor  and 
another  related  subcontractor),  and  this  measure  could  not  be  ap- 
propriately circumvented  by  entering  into  a  series  of  smaller  con- 
tracts each  of  which  is  for  less  than  $10,000.  The  conferees  would 
further  note  that,  in  the  event  a  subcontractor  or  a  related  organi- 
zation does  not  include  the  required  provision  in  contracts  to  which 
this  provision  is  applicable,  or  if  they  refuse  to  provide  access 
under  such  provision,  the  Secretary  or  Comptroller  General  could, 
in  addition  to  any  other  remedies  available  to  them,  initiate  legal 
action  against  such  subcontractor  or  organizations  as  intended 
third  party  beneficiaries. 

32.  Medicare  coverage  of  pneumococcal  vaccine  and  its  adminis- 
tration 

House  bill. — The  House  bill  authorizes  medicare  reimbursement 
for  pneumococcal  vaccine  and  its  administration  with  no  applicable 
deductible  or  coinsurance. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  does  not  in- 
clude for  House  provision. 

33.  Expanded  membership  of  professional  standards  review  orga- 
nizations 

House  bill. — The  House  bill  authorizes  each  PSRO  to  offer  mem- 
bership, at  its  own  option,  to  nonphysician  health  professionals 
who  hold  independent  hospital  admitting  privileges. 

Senate  amendment — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

34.  Registered  nurse  and  dentist  membership  on  statewide  council 

advisory  group 

House  bill. — The  House  bill  provides  that  at  least  one  registered 
professional  nurse  and  one  dentist  must  be  included  in  the  mem- 
bership of  the  advisory  group  to  each  Statewide  PSRO  Council. 

Senate  amendment. — No  provision. 

Conference  agreement— The  conference  agreement  includes  the 
House  provision. 

35.  Nonphysician  membership  on  National  Professional  Standards 

Review  Council 

House  bill— The  House  bill  expands  the  membership  of  the  Na- 
tional Council  to  include  a  dentist,  a  registered  professional  nurse 
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and  one  other  nonphysician  health  professional  representing  the 
recognized  ancillary  health  care  disciplines. 
Senate  amendment— No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

36.  Efficiency  in  delegated  review 

House  bill. — The  House  bill  authorizes  PSRO's  to  delegate  review 
functions  to  hospitals  only  if  the  hospital  demonstrates  a  capacity 
to  carry  out  the  required  reviews  effectively,  efficiently  and  in  a 
timely  fashion. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

37.  Required  activities  of  PSRO's 

House  bill. — The  House  bill  provides  that,  in  order  to  obtain  full 
designation,  a  conditionally  designated  PSRO  must  be  satisfactorily 
conducting  reviews  of  inpatient  services  provided  by  hospitals  in  its 
areas,  except  that  review  of  ancillary  services  is  not  required.  (The 
House  bill  eliminates  the  requirement  of  present  law  that  a  PSRO 
must  be  reviewing  outpatient  hospital  services  and  long-term  care 
services  to  be  fully  designated.)  The  bill  also  directs  the  Secretary 
to  establish  a  program  for  the  evaluation  of  the  cost-effectiveness  of 
PSRO  review  of  particular  types  of  services  and  authorizes  the  Sec- 
retary to  require  PSRO's  to  conduct  review  of  additional  types  of 
services  only  where  such  review  has  been  found  to  be  cost-effective 
or  yields  other  significant  benefits. 

Senate  amendment—No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

38.  Response  of  PSRO*s  to  Freedom  of  Information  Act  requests 

House  bill. — The  House  bill  provides  that  no  PSRO  will  be  re- 
quired to  make  available  any  records  pursuant  to  a  request  under 
the  Freedom  of  Information  Act  (FOIA)  until  180  days  after  the 
entry  of  a  final  court  order  requiring  such  disclosure. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  follows  the 
House  provisions  with  a  modification  under  which  a  PSRO  will  not 
be  required  to  make  records  available  pursuant  to  an  FOIA  request 
until  the  later  of:  (1)  one  year  after  the  entry  of  a  final  court  order 
requiring  such  disclosure,  or  (2)  the  last  date  of  the  Congress 
during  which  the  court  order  was  entered.  The  intent  of  the  confer- 
ence agreement  on  this  provision  is  not  to  make  moot  or  otherwise 
reflect  congressional  intent  with  respect  to  any  cases  on  the  issue 
of  PSRO  disclosure  of  information  under  the  FOIA  now  pending 
before  the  courts,  but  rather  to  provide  time  for  the  Congress  to 
have  the  benefit  of  full  judicial  consideration  of  the  issue. 

39.  Consultation  by  PSRO*s  with  health  care  practitioners 

House  bill. — In  lieu  of  the  present  requirement  of  formal  advi- 
sory groups  of  health  care  practitioners  to  individual  PSRO's,  the 
House  bill  authorizes  the  Secretary  to  establish  more  flexible 
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guidelines  to  assure  appropriate  operational  PSRO  consultation 
with  representatives  of  all  health  care  disciplines. 
Senate  amendment. — No  provision. 

Conference  agreement — The  conference  agreement  includes  the 
House  provision. 

40.  Review  of  routine  hospital  admission  services  and  preoper- 
ative stays  by  PSRO's 

House  bill — The  House  bill  authorizes  PSRO's  to  focus  preadmis- 
sion review  on  those  areas  of  relatively  frequent  overutilization — 
particulary  routine  hospital  admission  services  and  excessive  pre- 
operative stays — to  assure  that  program  payments  are  made  only 
when  routine  tests  and  long  preoperative  stays  for  elective  condi- 
tions are  medically  appropriate.  The  House  bill  also  authorizes  the 
Secretary  to  direct  a  PSRO  to  conduct  such  reviews  where  the  Sec- 
retary determines  they  can  be  made  on  a  timely,  cost-effective 
basis. 

Senate  amendment—The  Senate  amendment  contains  a  similar 
provision  directing  PSRO's  to  give  priority  to  the  review  of  routine 
hospital  admission  services  and  preoperative  stays. 

Conference  agreement — The  conference  agreement  includes  the 
House  provision. 

41.  Study  of  PSRO  norms,  standards,  and  criteria 

House  bill, — The  House  bill  requires  the  Secretary  to  conduct,  in 
consultation  with  the  National  Council,  a  nationwide  study  of  the 
differences  in  PSRO  norms  and  to  report  the  findings  to  Congress 
within  one  year  of  enactment. 

Senate  amendment — No  provision. 

Conference  agreement — The  conference  agreement  includes  the 
House  provision. 

42.  Nonprofit  hospital  philanthropy 

House  bill. — The  House  bill  provides  that  grants,  gifts,  and 
income  from  endowments,  whether  restricted  by  the  donor  or  not 
(as  well  as  certain  income  from  philanthropic  gifts,  and  other 
funds)  shall  not  be  deducted  from  operating  costs  of  nonprofit  hos- 
pitals in  determining  reimbursement  under  the  medicare,  medicaid 
and  Maternal  and  Child  Health  programs. 

Senate  amendment — No  provision. 

Conference  agreement — The  conference  agreement  modifies  the 
House  provision  to  specify  that  the  following  items  shall  not  be  de- 
ducted from  the  operating  costs  of  nonprofit  hospitals  in  determin- 
ing reimbursement  amounts:  (1)  grants,  gifts  or  endowments,  and 
the  income  therefrom,  which  have  not  been  designated  by  the 
donor  for  paying  any  specific  operating  costs;  (2)  governmental 
grants  or  similar  payments,  under  the  terms  of  which  the  grant  or 
payment  is  not  available  for  use  as  operating  funds;  and  (3)  the 
proceeds  from  the  sale  or  mortgage  of  any  real  estate  or  other  capi- 
tal asset  which  the  hospital  acquired  through  gift  or  grant  and 
which,  under  the  terms  of  the  gift  or  grant,  are  not  available  for 
use  as  operating  funds  (except  for  recovery  of  the  appropriate  share 
of  depreciation  when  gains  or  losses  are  realized  from  the  disposal 
of  depreciable  assets.) 
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In  determining  reimbursement  amounts,  the  Secretary  would 
continue  to  have  authority  not  to  deduct  from  operating  costs  cer- 
tain types  of  donor-designated  gifts  and  grants  (including  govern- 
ment grants)  if  he  or  she  determines  that  it  would  be  in  the  best 
interest  of  needed  health  care  not  to  make  a  deduction  with  respect 
to  such  types  of  grants  or  gifts.  It  is  intended  the  exemption  cur- 
rently contained  in  regulations  relating  to  family  practice  training 
grants  would  be  continued. 

It  is  the  intent  of  the  conference  committee  that  the  prohibition 
against  deducting  gifts,  grants,  endowments,  and  income  there- 
from, shall  apply  indirectly  as  well  as  directly  and  preclude  the 
Secretary  from  taking  into  account  the  presence  of  charitable 
funds  generated  from  gifts,  grants  or  endowments  which  have  not 
been  designated  by  the  donor  for  paying  any  specific  operating 
costs  as  a  reason  for  denying  any  reimbursable  expense,  such  as  in- 
terest expense. 

43.  Consultative  services  for  skilled  nursing  facilities 

House  bill. — The  House  bill  repeals  the  provision  of  present  law 
under  which  the  State  agency  responsible  for  determining  skilled 
nursing  facility  compliance  with  medicare's  conditions  of  participa- 
tion may  furnish  consultative  services  to  help  the  facility  achieve 
or  maintain  compliance  with  the  conditions  of  participation. 

Senate  amendment— No  provision. 

Conference  agreement. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

44.  Study  of  need  for  dual  participation  of  skilled  nursing  facili- 
ties 

House  hill — The  House  bill  requires  the  Secretary  to  conduct  a 
study  of  the  reasons  for  the  present  scarcity  of  skilled  nursing 
home  beds,  including  the  extent  to  which  existing  law  and  regula- 
tions discourage  dual  participation  of  skilled  nursing  facilities  in 
the  medicare  and  medicaid  programs,  and  to  report  the  results  of 
the  study  to  Congress  within  one  year  after  enactment. 

Senate  amendment. — No  provision. 

Conference  Agreement— The  conference  agreement  includes  the 
House  provision. 

45.  Alternative  to  decertification  of  long-term  care  facilities  out  of 

compliance  with  conditions  of  participation;  look  behind  au- 
thority 

House  bill. — The  House  bill  authorizes  the  Secretary  and  State 
medicaid  agencies  to  deny  reimbursement  for  services  furnished  by 
a  skilled  nursing  facility  or  an  intermediate  care  facility  for  all 
medicare  and  medicaid  beneficiaries  admitted  to  the  facility  after 
the  date  the  Secretary  determines  that  such  facility  is  substantially 
out  of  compliance  with  the  conditions  of  participation.  This  inter- 
mediate sanction  would  be  applicable  as  an  alternative  to  decertifi- 
cation only  in  the  case  of  a  facility  whose  deficiencies  do  not  imme- 
diately jeopardize  the  health  and  safety  of  patients;  where  patient 
health  and  safety  is  jeopardized,  the  Secretary  and  the  State 
agency  are  required  to  take  action  to  decertify  the  facility  simulta- 
neously with  application  of  the  more  limited  sanction.  (The  provi- 
sion requires  the  Secretary  to  provide  public  notification  to  poten- 
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tially  affected  beneficiaries  of  the  date  of  the  sanction  and  the  fact 
that  no  benefits  will  be  payable  on  behalf  of  a  beneficiary  admitted 
to  the  facility  after  that  date.)  In  addition,  this  provision  authorizes 
the  Secretary  to  ''look  behind"  a  State's  survey  of  an  SNF  or  ICF 
and,  where  the  Secretary  finds  that  a  facility  does  not  meet  the 
conditions  of  participation,  to  terminate  that  facility's  participation 
in  medicaid. 
Senate  amendment — No  provision. 

Conference  agreement — The  conference  agreement  included  the 
House  provision  with  a  modification  limiting  the  Secretary's  au- 
thority to  "look  behind"  a  State's  survey  of  a  SNF  or  ICF  to  situa- 
tions in  which  the  Secretary  has  cause  to  question  the  adequacy  of 
the  State's  determination.  It  is  understood  that  cause  for  question- 
ing the  State's  determination  could  include  the  general  perform- 
ance of  the  State  system  or  complaints  by  residents,  relatives,  advo- 
cates or  others  about  the  quality  of  care  or  conditions  in  the  facili- 
ty. Under  the  Conference  agreement  it  is  intended  that  Federal  fi- 
nancial participation  could  be  continued  with  respect  to  medicaid 
patients  of  a  facility  decertified  by  the  Secretary  during  such  rea- 
sonable time  as  is  required  to  effect  the  transfer  of  medicaid  pa- 
tients from  the  facility.  Further,  the  conferees  note  that  it  is  not 
the  intention  of  this  provision  to  alter  the  access  to  a  full  eviden- 
tiary hearing  before  decertification  of  a  facility  occurs,  as  provided 
under  current  law. 

46.  Life  Safety  Code  requirements 

House  hill. — The  House  bill  repeals  the  requirement  that  skilled 
nursing  facilities  must  be  in  compliance  with  the  1973  edition  of 
the  Life  Safety  Code  of  the  National  Fire  Protection  Association 
and  authorizes  the  Secretary  to  determine  in  regulations  when 
facilities  are  to  be  required  to  meet  the  provisions  of  revised  edi- 
tions of  the  Code,  taking  into  account  the  capabilities  of  facilities 
and  State  survey  agencies  to  accommodate  the  revisions. 

Senate  amendment — No  provision. 

Conference  agreement — The  conference  agreement  included  the 
House  provisions  with  a  modification  to  provide  that  facilities 
which  are  in  compliance  with  the  Life  Safety  Code  provisions  of 
present  law  (and  for  so  long  as  such  compliance  is  maintained)  will 
be  considered  to  be  in  compliance  with  the  requirements  imposed 
in  regulations  with  respect  to  the  Life  Safety  Code  provisions. 

47.  Criminal  standards  for  certain  medicare  and  medicaid  related 
crimes. 

House  hill. — The  House  bill  provides  that  the  criminal  penalities 
under  present  law  for  the  solicitation,  payment  or  receipt  of  remu- 
neration for  referring  a  medicare  or  medicaid  patient  or  in  return 
for  purchasing,  leasing  or  ordering  any  supply  or  service  covered 
under  medicare  or  medicaid  will  be  applicable  where  such  conduct 
is  undertaken  knowingly  or  willfully. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  included  the 
House  provision. 
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48.  Exclusion  of  health  care  professionals  convicted  of  medicare 
or  medicaid-related  crimes 

House  bill. — The  House  bill  broadens  the  exclusion  under  present 
law  from  participation  in  medicare  and  medicaid  of  practitioners 
convicted  of  program-related  crimes  so  as  to  apply  this  provision  to 
all  other  categories  of  health  professionals. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision  with  a  modification  that  would  make  the  provision 
applicable  to  the  program  under  Title  XX  of  the  Social  Security 
Act. 

49.  Requirements  concerning  reporting  of  Hnancial  interest 

House  bill. — The  House  bill  amends  the  financial  reporting  re- 
quirements of  present  law  (under  which  reporting  of  all  interests  of 
5  percent  or  more  of  any  obligations  secured  by  the  entity  if  re- 
quired) to  provide  that  an  entity  must  report  only  those  individual 
interests  in  mortgages  or  other  obligations  equal  to  at  least  $25,000 
or  5  percent  of  the  entity's  total  assets. 

Senate  bill. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

50.  Withholding  of  Federal  share  of  payments  to  medicaid  provid- 
ers to  recover  medicaid  overpayments 

House  bill. — The  House  bill  authorizes  the  Secretary  to  withhold 
the  Federal  share  of  medicaid  payments  from  providers  and  physi- 
cians in  order  to  recover  medicare  overpayments  where  such  over- 
payments cannot  be  recovered  through  the  medicare  program 
either  because  the  provider  is  participating  in  medicare  at  a  mini- 
mal level  or  the  physician  no  longer  accepts  assignment  for  medi- 
care claims. 

Senate  bill. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

51.  Hospital  providers  of  long-term  care  services  ("swing-beds") 

House  bill. — The  House  bill  authorizes  the  Secretary  to  enter 
into  an  agreement  with  any  particpating  hospital,  for  reimburse- 
ment purposes,  to  permit  the  hospital  to  use  its  beds  on  a  "swing- 
basis"  as  acute  or  long-term  care  beds  as  needed  (reimbursement  in 
such  cases  would  reflect  the  lower  cost  of  less  than  acute  care). 

Where  a  hospital  does  not  have  a  * 'swing-bed"  agreement,  pay- 
ment would  be  made  at  the  same  rate  otherwise  payable  to  a  par- 
ticipating swing-bed  hospital  for  a  long-term  care  patient  who 
cannot  be  transferred  because  of  the  unavailability  of  a  long-term 
care  bed  if  the  hospital's  occupancy  rate  is  below  80  percent  and 
the  hospital  could  obtain  a  certificate  of  need  to  provide  long-term 
care  services. 

Senate  amendment. — The  Senate  amendment  provides  for  reim- 
bursement to  hospitals  at  the  SNF  or  ICF  rate  (as  may  be  appropri- 
ate) for  patients  in  the  hospital  who  are  determined  to  need  non- 
acute  services  rather  than  hospital  services  and  where  no  long- 
term  care  bed  is  available  in  the  locality.  This  limitation  would  not 
apply  in  geographic  areas  where  the  planning  agencies  certify  that 
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there  is  no  excess  of  hospital  beds  and  there  is  a  shortage  of  long- 
term  care  beds.  The  bill  also  provides  medicare  reimbursement 
(with  no  deductible  or  coinsurance)  for  inpatient  detoxification 
services  in  freestanding  facilities  meeting  health  and  safety  stand- 
ards. 

Conference  agreement. — The  conference  agreement  follows  the 
swing-bed  provisions  of  the  House  bill  with  modifications  so  as  to 
limit  the  availability  of  swing-bed  agreements  to  rural  hospitals  of 
50  beds  or  less,  and  to  provide  for  swing-bed  demonstration  projects 
for  large  and  urban  hospitals. 

Similarly,  the  conference  agreement  follows  the  House  bill  provi- 
sions relating  to  reimbursement  for  inappropriate  inpatient  hospi- 
tal services  with  modifications  so  as  to  provide  that  where  a  benefi- 
ciary who  no  longer  requires  acute  hospital  services  must  remain 
in  the  hospital  because  no  long-term  care  bed  is  available  in  the 
community,  the  hospital  will  be  reimbursed  a  daily  rate  equal  to 
the  adjusted  average  medicaid  SNF  rate  in  the  State  for  persons 
needing  SNF  services,  and  for  purposes  of  medicaid  at  the  ICF  rate 
for  those  patients.  (It  should  be  noted  that  where  a  State  has  devel- 
oped a  system  of  adjustments  in  its  long-term  care  rates—for  exam- 
ple, to  distinguish  between  urban  and  rural  settings — such  adjusted 
rates  could  be  used  for  purposes  of  reimbursement  under  this  sec- 
tion where  appropriate.)  The  reduced  level  of  reimbursement  would 
not  apply  where  a  hospital's  annual  occupancy  rate  is  equal  to  or 
greater  than  80  percent.  In  determining  the  occupancy  rates  of 
public  hospitals  under  common  ownership  where  patients  can  be 
transferred  among  the  related  institutions,  the  rates  can  be  com- 
bined (with  the  approval  of  the  Secretary)  for  purposes  of  this  occu- 
pancy test.  Two  years  after  enactment  of  this  legislation,  the  com- 
putation of  occupancy  rates  shall  be  adjusted,  to  the  extent  feasi- 
ble, to  exclude  from  the  computation  those  long-term  care  patients 
who  should  not  be  in  the  hospital. 

With  respect  to  the  coverage  of  freestanding  detoxification  facili- 
ty services,  the  conference  agreement  follows  the  Senate  amend- 
ment with  modifications  so  as  to  limit  coverage  to  alcohol  detoxifi- 
cation; to  provide  for  studies  and  demonstration  projects  on  alco- 
holism rehabilitation,  drug  detoxification  and  incentives  for  the  use 
of  lower-cost  free  standing  detoxification  facilities;  and  to  clarify 
that  medicare  payment  for  inpatient  detoxification  services  fur- 
nished by  participating  hospitals  to  the  extent  appropriately  re- 
quired and  provided  would  continue  to  be  made  as  under  present 
law,  without  regard  to  the  availability  of  free-standing  detoxifica- 
tion facilities. 

52.  Coordinated  audits  under  the  Social  Security  Act 

House  bill. — The  House  bill  provides  for  coordinated  audits  under 
medicare  and  medicaid,  and  directs  the  Secretary  to  evaluate  the 
feasibility  of  creating  a  single  coordinated  appeal  process  to  adjudi- 
cate disputes  arising  under  coordinated  audits. 

Senate  amendment. — The  Senate  amendment  includes  a  similar 
provision  with  respect  to  coordinated  audits  under  medicare  and 
medicaid. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 
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53.  Demonstration  projects  relating  to  the  training  of  AFDC 
recipients  as  home  health  aides 

House  bill. — The  House  bill  requires  the  Secretary  to  enter  into 
agreements  with  up  to  12  States  for  the  purpose  of  conducting  dem- 
onstration projects  for  the  training  and  employment  of  AFDC  re- 
cipients as  home  health  aides. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  follows  the 
House  bill.  It  is  the  conferees'  intent  that  in  selecting  the  States  for 
purposes  of  these  demonstrations,  the  Secretary  give  priority  to 
those  States  which  have  demonstrated  active  interest  in  and  sup- 
port for  the  concept  embodied  in  this  provision.  (Among  the  States 
which  have  demonstrated  such  active  interest  and  support  are  Cali- 
fornia, Georgia,  Hawaii,  Michigan,  New  Jersey,  New  Mexico  and 
New  York.)  It  is  expected  that  the  Secretary  will  help  12  States  to 
develop  effective  demonstration  projects  and  will  request  an  in- 
crease in  the  number  of  States  that  may  participate  if,  in  the  Sec- 
retary's judgment,  the  'experience  with  the  initial  demonstrations 
warrants  such  action.  Projects  shall  be  inclusive  of  entire  States,  or 
parts  of  States,  depending  on  the  plans  proposed  by  the  States;  and 
the  number  of  participants  in  each  State  is  expected  to  vary  as 
training  and  placement  opportunities  develop  over  time.  Consistent 
with  responsible  administration,  the  conferees  expect  that  the  Sec- 
retary will  act  expeditiously  in  implementing  this  program  with  a 
minimum  of  regulatory  delay  and  a  maximum  of  formal  and  infor- 
mal cooperative  effort  with  applicant  States.  In  any  event,  the  con- 
ferees expect  that  any  necessary  guidelines  (or  proposed  regula- 
tions) will  be  issued  no  later  than  April  1,  1981,  and  that  the  oppor- 
tunity to  begin  demonstration  projects  in  some  States  by  July  1, 
1981  will  be  made  available  to  those  States  willing  to  expeditiously 
undertake  them. 

54.  Quality  assurance  programs  for  clinical  laboratories 

House  bill. — The  House  bill  extends  to  December  31,  1980,  the 
Secretary's  authority  to  conduct  a  program  to  determine  the  profi- 
ciency of  clinical  laboratory  personnel  who  do  not  meet  formal  edu- 
cational requirements. 

Senate  amendment. —No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision,  with  an  extension  through  December  31,  1981. 

55.  Reimbursement  of  clinical  laboratories  under  medicare  and 
medicaid 

House  bill. — The  House  bill  limits  program  recognition  of  mark- 
ups of  bills  from  physicians  for  services  performed  by  independent 
clinical  laboratories;  payment  to  a  physician  in  such  cases  would  be 
limited  to  the  lesser  of  the  reasonable  charge  of  the  laboratory  or 
the  amount  actually  charged  the  physician,  plus  a  nominal  fee  for 
physician  handling  of  the  specimen.  The  House  bill  also  authorizes 
State  medicaid  agencies  to  purchase  clinical  laboratory  services 
through  competitive  bidding  on  a  demonstration  basis  during  a  3- 
year  period  beginning  October  1,  1980. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  follows  the 
House  bill  with  respect  to  physician  billings  for  clinical  laboratory 
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services;  and  does  not  include  the  House  provision  relating  to  the 
purchase  of  laboratory  services  by  State  medicaid  agencies. 

56.  Reimbursement  of  physicians'  services  in  teaching  hospitals 

House  bill — The  House  bill  repeals  provisions  of  existing  law 
that  were  added  by  section  227  of  P.L.  92-603  under  which  physi- 
cians' services  furnished  in  teaching  hospitals  are  to  be  treated 
under  medicare  as  hospital  services  reimbursable  on  a  reasonable 
cost  basis,  except  where  a  hospital  had  traditionally  billed  for  phy- 
sicians' services  on  a  charge  basis  and  where  the  hospital's  patients 
could  be  considered  "private  patients."  The  House  bill  retains  the 
section  227  provisions  of  existing  law  under  which  a  teaching  hospi- 
tal and  all  its  physicians  may  elect  to  be  paid  on  the  basis  of  rea- 
sonable cost. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreements  follows  the 
House  provision  by  repealing  the  amendments  made  by  section  227 
of  P.L.  92-603  except  for  the  provisions  allowing  cost  reimburse- 
ment for  physicians  services  to  a  hospital  with  an  approved  teach- 
ing program  if  the  hospital  and  all  its  physicians  so  elect. 

In  addition,  the  conference  agreement  allows  reimbursement  on 
a  charge  basis  under  medicare  part  B  for  the  services  of  a  physi- 
cian in  a  teaching  hospital  only  if  specified  conditions  are  met: 

(a)  The  physician  renders  sufficient  personal  and  identifiable 
physician  services  to  the  patient  to  exercise  full,  personal  con- 
trol over  the  management  of  the  portion  of  the  case  for  which 
the  payment  is  sought  and 

(b)  The  services  are  of  the  same  character  as  the  services  the 
physician  furnishes  to  patients  not  entitled  to  benefits  under 
medicare,  and 

(c)  At  least  25  percent  of  the  hospital's  nonmedicare  patients 
pay  all  or  a  substantial  part  of  charges  (other  than  nominal 
charges)  for  such  services.  (In  general,  the  conferees  intend 
that  a  substantial  part  of  the  charges  be  interpreted  as  at  least 
50  percent;  however,  amounts  paid  by  medicaid  would  be 
deemed  to  meet  the  "substantial"  test.) 

In  specifying  the  requirements  in  (a)  and  (b),  above,  the  intention 
of  the  conferees  is  to  permit  payment  on  a  charge  basis  only  where 
the  physician  is  the  patient's  "attending  physician."  The  conferees 
endorse  (without  intending  to  prohibit  reasonable  changes  in  the 
future)  the  attending  physician  requirements  (a  portion  of  which  is 
reproduced  below)  contained  in  the  existing  HHS  policy  instruc- 
tion. Intermediary  Letter  372. 

To  be  the  "attending  physician"  for  an  entire  period  of 
hosptial  care,  the  teaching  physician  must  as  a  minimum: 

a.  Review  the  patient's  history,  the  record  of  examina- 
tions and  tests  in  the  institution,  and  make  frequent  re- 
views of  the  patient's  progress;  and 

b.  Personally  examine  the  patient;  and 

c.  Confirm  or  revise  the  diagnosis  and  determine  the 
course  of  treatment  to  be  followed;  and 

d.  Either  perform  the  physician's  services  required  by 
the  patient  or  supervise  the  treatment  so  as  to  assure  that 
appropriate  services  are  provided  by  interns,  residents,  or 
others  and  that  the  care  meets  a  proper  quality  level;  and 
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e.  Be  present  and  ready  to  perform  any  service  per- 
formed by  an  attending  physician  in  a  nonteaching  setting 
when  a  major  surgical  procedure  or  a  complex  or  danger- 
ous medical  procedure  is  performed;  for  the  physician  to 
be  an  ''attending  physician"  his  presence  as  an  attending 
physician  must  be  necessary  (not  superfluous  as  where,  for 
example,  the  resident  performing  the  procedure  is  fully 
qualified  to  do  so)  from  the  medical  standpoint;  and 

f.  Be  recognized  by  the  patient  as  his  personal  physician 
and  be  personally  responsible  for  the  continuity  of  the  pa- 
tient's care,  at  least  throughout  the  period  of  hospitaliza- 
tion. 

Where  there  is  an  attending  physician-patient  relationship,  as 
determined  pursuant  to  the  above  requirements,  the  customary 
charges  for  the  services  rendered  by  the  attending  physician  shall 
be  determined  in  accordance  with  regulations  of  the  Secretary 
which  take  into  account  the  factors  cited  below: 

(i)  in  the  case  of  a  physician  who  has  a  substantial  practice 
outside  the  teaching  setting,  the  medicare  carrier  shall  take 
into  account  the  amounts  the  physician  charges  for  similar 
services  in  the  physician's  outside  practice; 

(ii)  in  the  case  of  a  physician  who  does  not  have  such  a  prac- 
tice as  described  in  clause  (i),  if  the  physician,  hospital,  or 
other  appropriate  billing  entity  has  established  one  or  more 
schedules  of  charges  for  medical  and  surgical  services,  the  car- 
rier shall  base  reimbursement  on  the  greater  of— 

(a)  the  charges  (other  than  nominal  charges)  which  are 
■      most  frequently  collected  in  full  or  substantial  part  from 

the  patients  of  the  hospital  who  are  not  entitled  to  benefits 
under  this  title,  or 

(b)  the  mean  of  the  charges  (other  than  nominal)  collect- 
ed in  full  or  substantial  part  from  such  patients. 

Where  a  physician  does  not  qualify  for  reimbursement  under 
part  A  for  his  services  as  an  attending  physician  and  where 
the  physician  elects  not  to  be  paid  under  one  of  the  above  pay- 
ment procedures,  the  carrier  shall  base  reimbursement  on  that 
portion  of  the  physician's  compensation  from  the  hospital 
which  is  for  services  to  patients  determined  in  accordance  with 
regulations  governing  reimbursement  for  the  services  of  hospi- 
tal-based physicians. 
The  conferees  intend  (without  precluding  reasonable  changes  in 
the  future)  that  indetermining  the  amount  payable  on  a  charge 
basis  under  medicare  part  B  for  services  of  physicians  in  teaching 
hospitals,  the  policies  contained  in  Intermediary  Letter  372  should 
be  generally  followed  where  these  are  not  inconsistent  with  the 
provisions  of  the  conference  agreement. 

The  conferees  are  concerned  that  existing  reimbursement  princi- 
ples on  primary  care  internship  or  residency  programs  may  work 
at  cross  purposes  with  some  provisions  of  the  Public  Health  Service 
Act  programs  which  seek  to  encourage  primary  care  training.  The 
conferees  encourage  the  Secretary  of  the  Department  of  Health 
and  Human  Services,  in  consultation  with  the  Public  Health  Serv- 
ice and  the  Health  Care  Financing  Administration,  to  study  this 
issue  and  to  provide  the  appropriate  committees  of  Congress  with 
recommendations  for  administrative  or  statutory  changes,  esti- 
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mates  of  costs  to  government  which  would  be  incurred  by  these 
changes,  and  the  impact  of  these  changes  on  primary  care  teaching 
programs. 

57.  Demonstration  projects  for  requiring  second  opinions  for  cer- 
tain elective  surgical  procedures  under  medicare  and  medic- 
aid; application  of  informed  consent  to  certain  demonstration 
projects 

House  bill. — The  House  bill  authorizes  demonstrations  to  deter- 
mine the  cost-effectiveness  and  appropriateness  of  mandating 
second  opinions,  with  100  percent  reimbursement,  for  certain  elec- 
tive surgical  procedures;  and  also  provides  that  no  beneficiary  shall 
be  required  to  participate  in  such  a  demonstration  unless  he  or  she 
has  given  informed  consent. 

Senate  amendment. — No  provision. 

Conference  agreement— The  conference  agreement  does  not  in- 
clude the  House  provision. 

58.  Continued  use  of  demonstration  project  reimbursement  sys- 
tems 

House  bill. — The  House  bill  requires  medicare  to  continue  to  re- 
imburse hospitals  located  in  a  state  which  has  been  conducting  a 
cost  containment  demonstration  in  accordance  with  the  system 
used  in  the  State's  demonstration  when  the  demonstration  project 
ends,  provided  the  State  program  meets  certain  tests  of  effective- 
ness in  controlling  costs  and  the  State  elects  to  continue  the  reim- 
bursement system. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  follows  the 
House  bill  with  modifications  to  provide:  (1)  that  the  Secretary  is 
authorized  but  not  required  to  continue  participating  in  the  State's 
reimbursement  system  until  such  time  as  the  State's  reimburse- 
ment system  is  no  longer  applicable  to  all  third-party  payors  or  no 
longer  meets  the  required  tests  of  effectiveness  in  controlling  costs, 
except  that  in  the  case  of  any  State  which  has  had  a  cost  contain- 
ment demonstration  project  reimbursement  system  in  continuous 
operation  since  July  1,  1977  (as  in  the  case,  for  example,  of  the 
State  of  Maryland)  the  Secretary  is  required  to  provide  for  the  con- 
tinuation of  medicare  reimbursement  in  accordance  with  the 
State's  reimbursement  system  until  the  Secretary  determines  that 
the  State's  reimbursement  system  is  no  longer  applicable  to  all 
third  party  payors  or  no  longer  meets  the  required  tests  of  effec- 
tiveness in  controlling  costs;  and  (2)  the  Secretary  may  establish  no 
more  than  six  Statewide  medicare  hospital  reimbursement  demon- 
stration projects,  including  in  this  limitation  any  such  projects  ini- 
tiated before  the  enactment  of  this  legislation. 

59.  Reimbursement  for  health  maintenance  organizations 
(HMO's) 

House  bill. — The  House  bill  permits  reimbursement  to  HMO's  on 
the  basis  of  a  prospectively  determined  per  capita  amount  equal  to 
95  percent  of  the  cost  of  providing  medicare  benefits  to  beneficia- 
ries outside  the  HMO;  the  difference  between  the  HMO's  commu- 
nity rate  and  medicare  reimbursement  would  be  returned  to  bene- 
ficiaries as  additional  benefits. 
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68.  Determination  of  reasonable  charge 

House  bill. — No  provision. 

Senate  amendment. — The  Senate  amendment  provides  for  medi- 
care reasonable  charges  to  be  determined  based  on  the  fee  sched- 
ules in  effect  as  of  the  date  the  medical  service  was  rendered 
rather  than  the  date  the  medicare  claim  is  processed. 

Conference  agreement. — The  conference  agreement  includes  the 
Senate  provision. 


II.  MEDICAID-ONLY  PROVISIONS 


1.  Reimbursement  under  medicaid  for  services  furnished  by  nurse 

midwives 

House  bill. — The  House  bill  requires  States  to  provide  coverage 
under  their  medicaid  programs  for  services  furnished  by  a  nurse 
midwife  which  he  or  she  is  legally  authorized  to  perform  under 
State  law  or  regulation. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

2.  Continuing  medicaid  eligibility  for  certain  individuals  by  disre- 

garding certain  involuntary  increases  in  income 

House  hill. — The  House  bill  requires  States,  in  determining  the 
continuing  eligibility  of  beneficiaries  of  their  medicaid  programs,  to 
exclude  from  the  calculation  of  an  individual's  income  any  cost-of- 
living  or  annual  increase  in  Social  Security,  Veterans',  Railroad 
Retirement,  or  Civil  Service  Retirement  benefits,  annuities,  pen- 
sions, or  other  compensation. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

3.  Limitation  on  medicaid  eligibility  for  individuals  who  dispose 

of  resources 

House  bill. — The  House  bill  authorizes  States,  under  their  medic- 
aid programs,  to  delay  eligibility  for  coverage  for  specified  periods 
of  time  (up  to  24  months,  depending  upon  the  amount  transferred) 
if,  within  2  years  preceding  application  for  coverage,  an  individual 
had  disposed  of  resources  with  an  uncompensated  value  of  $6,000 
or  more  for  the  purpose  of  establishing  medicaid  eligibility.  The 
House  bill  also  authorizes  States  to  recover  from  the  individual  to 
whom  resources  are  transferred  for  less  than  current  market  value 
the  lesser  of  (1)  the  medicaid  payments  provided  during  the  period 
of  ineligibility  to  the  person  who  transferred  the  assets,  or  (2)  the 
amount  by  which  the  uncompensated  value  of  the  resources  ex- 
ceeds $6,000. 

Senate  amendment. — No  provision  specific  to  medicaid.  (See  Item 
1,  Public  Assistance  Provisions,  relating  to  limitations  on  SSI  eligi- 
bility for  individuals  who  transfer  resources.) 

Conference  agreement. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

4.  Adjustment  of  dollar  limitation  and  elimination  of  special  limi- 

tation on  medicaid  payments  to  Puerto  Rico,  the  Virgin  Is- 
lands, Guam,  the  Northern  Mariana  Islands,  American 
Somoa,  and  the  Trust  Territory  of  the  Pacific  Islands 

House  bill. — The  House  bill  increases  the  ceilings  on  Federal 
medicaid  matching  payments  in  fiscal  year  1980  to  Puerto  Rico, 
and  in  fiscal  years  1981  and  1982  for  Puerto  Rico,  Guam,  and  the 
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Virgin  Islands.  The  House  bill  also  provides  for  an  adjustment  in 
these  ceilings  in  subsequent  fiscal  years  by  a  percent  equal  to  the 
percentage  increase  in  the  Consumer  Price  Index,  and  for  the  de- 
termination of  the  Federal  medicaid  matching  rates  in  these  juris- 
dictions on  the  same  basis  as  in  other  States.  The  House  bill  fur- 
ther authorizes  participation  in  medicaid  by  the  Northern  Mariana 
Islands,  American  Samoa,  and  the  Trust  Territory  of  the  Pacific  Is- 
lands, with  Federal  matching  payments  subject  to  an  annual  ceil- 
ing with  adjustments  for  inflation. 
Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  does  not  in- 
clude the  House  provision. 

5.  Extension  of  increased  funding  for  long-term  care  facility  in- 

spectors under  medicaid 

House  bill.— The  House  bill  extends  from  September  30,  1980, 
through  September  30,  1983  the  100  percent  Federal  matching  rate 
for  the  costs  of  training  and  compensating  State  personnel  respon- 
sible for  conducting  inspections  of  skilled  nursing  facilities  and  in- 
termediate care  facilities  participating  in  medicaid  to  assure  com- 
pliance with  health  and  safety  standards. 

Senate  amendment. — No  provision. 

Conference  agreement— The  conference  agreement  does  not  in- 
clude the  House  provision. 

6.  Extension  of  increased  funding  for  State  medicaid  fraud  con- 

trol units 

House  bill. — The  House  bill  authorizes  Federal  matching  pay- 
ments to  the  States  for  the  costs  of  establishing  and  operating  med- 
icaid fraud  control  units  meeting  specified  requirements  at  the  rate 
of  90  percent  for  the  initial  3-year  period  and  75  percent  thereafter, 
subject  to  a  quarterly  limitation  of  the  higher  of  $125,000  or  one- 
quarter  of  one  percent  of  total  medicaid  expenditures  in  the  State 
in  the  previous  quarter. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

7.  Change  in  calendar  quarter  for  which  satisfactory  utilization 

review  must  be  shown  to  receive  waiver  or  medicaid 
reduction 

House  bill. — The  House  bill  prohibits  the  Secretary  from  assess- 
ing financial  penalties  against  the  States  for  failure  to  meet  the  re- 
quirements of  medicaid  law  regarding  utilization  review  of  long- 
term  services  in  institutional  settings  for  periods  prior  to  January, 
1978. 

Senate  amendment. — No  provision. 

Conference  agreement. — The  conference  agreement  includes  the 
House  provision. 

8.  Expedited  recovery  for  certain  disallowed  medicaid  claims 

House  bill— The  House  bill  provides  for  recovery  by  the  Secre- 
tary of  Federal  matching  payments  for  State  medicaid  expendi- 
tures which  are  disallowed  on  or  after  October  1,  1980  by  offsetting 
pa)mients  to  the  State  which  occur  subsequent  to  the  final  notice  of 
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disallowance.  The  House  bill  requires  the  Secretary  to  give  a  pre- 
liminary notice  to  the  State  of  the  intention  to  disallow  payments 
at  least  30  days  prior  to  the  date  of  the  final  notice  of  disallowance. 
If,  upon  conclusion  of  all  appeals,  the  Secretary's  disallowance  is 
overturned,  the  House  bill  provides  that  the  State  be  paid  the 
amount  disallowed  plus  interest  (at  a  rate  based  on  the  average  of 
the  bond  equivalent  of  the  weekly  90-day  Treasury  bill  auction 
rates  during  such  period). 

Senate  amendment. — The  Senate  amendment  provides  for  recov- 
ery by  the  Secretary  of  Federal  matching  payments  for  State  med- 
icaid expenditures  which  are  disallowed  on  or  after  enactment  by 
offsetting  payments  to  the  State  which  occur  subsequent  to  the  dis- 
allowance. If,  upon  conclusion  of  all  appeals,  the  Secretary's  disal- 
lowance is  overturned,  the  Senate  amendment  provides  that  the 
amount  disallowed  be  returned  to  the  State  with  interest  (at  a  rate 
equal  to  that  on  obligations  issued  for  purchase  by  the  Federal 
Hospital  Insurance  Trust  Fund). 

Conference  agreement. — The  conference  agreement  follows  the 
House  bill  with  a  modification  that  authorizes  States,  after  a  final 
notice  of  disallowance  by  the  Secretary,  to  retain  Federal  matching 
payments  for  all  disallowed  expenditures  until  the  conclusion  of 
the  administrative  appeals  process.  If  the  final  administrative  de- 
termination upholds  the  Secretary's  disallowance,  the  conference 
agreement  provides  that  the  State  must  return  the  Federal  pay- 
ments to  the  Secretary,  with  interest  (at  a  rate  based  on  the  aver- 
age of  the  bond  equivalent  of  the  weekly  90-day  Treasury  bill  auc- 
tion rates  during  such  period).  With  respect  to  notices  of  disallow- 
ance issued  during  fiscal  year  1981,  the  States  would  be  subject  to 
interest  penalties  for  no  more  than  12  months,  regardless  of  the 
amount  of  time  required  to  conclude  the  administrative  appeals 
process.  With  respect  to  notices  of  disallowance  issued  after  fiscal 
year  1981,  the  maximum  period  for  which  a  State  would  be  subject 
to  interest  penalties  would  be  six  months.  In  limiting  the  amount 
of  interest  recoverable  by  the  Secretary  in  this  manner,  the  confer- 
ees intend  that  the  Secretary  expedite  the  processing  of  State  ap- 
peals from  notices  of  disallowance.  The  provision  is  effective  for 
disallowances  of  expenditures  for  services  rendered  on  or  after  Oc- 
tober 1,  1980. 

9.  Access  to  and  purchase  of  medicaid  services 

House  bill. — No  provision.  (See  description  of  Item  55,  Reim- 
bursement of  Clinical  Laboratories  under  Medicare  and  Medicaid, 
under  the  House  bill,  relating  to  the  purchase  of  laboratory  serv- 
ices under  medicaid.) 

Senate  amendment. — The  Senate  amendment  deletes  the  provi- 
sion in  current  medicaid  law  that  entitles  beneficiaries  to  obtain 
medical  assistance  from  any  institution,  agency,  community  phar- 
macy, or  person  qualified  to  perform  the  covered  service  and  in- 
stead authorizes  States  to  limit  or  restrict  beneficiary  choice  of  in- 
stitutional providers  (including  clinics),  laboratory  services,  and 
medical  devices.  Under  the  Senate  amendment,  such  limitations  or 
restrictions  must  be  cost-effective,  assure  reasonable  access  to  serv- 
ices, and  avoid  a  substantially  adverse  effect  on  access  to  hospitals 
with  graduate  medical  education  programs. 
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Conference  agreement. — The  conference  agreement  does  not  in- 
clude the  Senate  provision. 

10.  Reimbursement  rates  under  medicaid  for  skilled  nursing  and 
intermediate  care  facilities 

House  hill. — No  provision. 

Senate  amendment. — The  Senate  amendment  deletes  the  require- 
ment in  current  law  that  SNFs  and  ICFs  participating  in  the  med- 
icaid program  be  reimbursed  on  a  reasonable  cost-related  basis  and 
substitutes  the  requirement  that  States  reimburse  SNF  and  ICF 
services  at  rates  that  are  reasonable  and  adequate  to  meet  the 
costs  which  must  be  incurred  by  efficiently  and  economically  oper- 
ated facilities  in  order  to  provide  care  in  conformity  with  applica- 
ble State  and  Federal  laws,  regulations,  and  quality  and  safety 
standards. 

Conference  agreement. — The  conference  agreement  follows  the 
Senate  amendment  with  a  modification  to  clarify  that,  while  the 
States  have  discretion  to  develop  the  methods  and  standards  on 
which  the  rates  of  reimbursement  are  based,  the  Secretary  retains 
final  authority  to  review  the  rates  and  to  disapprove  those  rates  if 
they  do  not  meet  the  requirements  of  the  statute.  The  conferees 
intend  that  the  Secretary  exercise  this  review  in  a  timely  fashion. 
If,  within  90  days  of  receiving  the  rates  proposed  to  be  used  by  a 
State,  the  Secretary  has  not  made  a  final  determination  that  the 
rates  proposed  meet  all  applicable  requirements  of  medicaid  law, 
then  the  rates  would  be  presumed  to  meet  the  medicaid  law  re- 
quirements for  the  fiscal  year  for  which  they  were  proposed.  The 
conferees  would  further  note  their  intent  that  a  State  not  develop 
rates  under  this  section  solely  on  the  basis  of  budgetary  appropri- 
ations. In  determining  whether  the  rates  proposed  by  a  State  are 
reasonable  and  adequate  to  meet  the  costs  which  must  be  incurred 
by  efficiently  and  economically  operated  facilities,  the  Secretary  is 
not  expected  to  approve  a  rate  lower  than  the  applicable  legal  re- 
quirements would  mandate. 


I.  PUBLIC  ASSISTANCE  PROVISIONS 


1.  Limitation  on  SSI  eligibility  for  individuals  who  transfer  re- 

sources 

House  bill. — No  provision. 

Senate  amendment. — The  Senate  amendment  would  delay  SSI 
eligibility  in  the  case  of  an  individual  or  eligible  spouse  who  trans- 
ferred resources  for  less  than  fair  market  value,  if  retaining  such 
resources  would  have  made  them  ineligible  for  SSI  benefits.  Such  a 
transfer  would  cause  a  delay  in  eligibility  of  24  months  from  the 
date  of  the  disposal  of  the  resources. 

For  24  months  after  the  transfer  of  resources,  it  would  be  pre- 
sumed that  the  transfer  had  been  made  for  the  purpose  of  estab- 
lishing eligibility  for  benefits  or  assistance  under  the  Social  Secu- 
rity Act  (e.g.,  SSI,  medicaid)  unless  such  individual  or  eligible 
spouse  furnishes  convincing  evidence  to  establish  that  the  transac- 
tion was  exclusively  for  some  other  purpose. 

The  provision  would  be  effective  with  respect  to  applications  for 
benefits  filed  on  or  after  October  1,  1980. 

Conference  agreement. — The  conference  agreement  does  not  in- 
clude the  Senate  provision. 

2.  Delay  in  effective  date  of  new  HHS  title  XX  child  day  care  reg- 

ulations 

House  hill. — No  provision. 

Senate  amendment. — The  Senate  amendment  provides  that  the 
standards  for  child  day  care  services  required  under  Title  XX  of 
the  Social  Security  Act,  or  promulgated  by  the  Department  of  HHS 
pursuant  to  Title  XX,  would  not  be  applicable  to  child  day  care 
services  provided  during  the  period  of  July  1,  1980  to  October  1, 
1981,  if  the  services  meet  applicable  standards  of  State  and  local 
law. 

Conference  agreement. — The  conference  agreement  follows  the 
Senate  amendment  with  an  amendment  which  provides  that  the 
standards  for  child  day  care  services  required  under  Title  XX  law, 
or  promulgated  by  the  Department  of  HHS,  would  not  be  applica- 
ble to  child  day  care  services  provided  during  the  period  of  July  1, 
1980  to  July  1,  1981,  if  such  services  meet  applicable  standards  of 
State  and  local  law. 

The  agreement  also  provides  that  the  Department  of  Health  and 
Human  Services  shall  assist  each  State  in  conducting  a  systematic 
assessement  of  current  practices  in  Title  XX  funded  day  care  pro- 
grams and  provide  a  summary  report  of  the  assessments  to  Con- 
gress by  June  1,  1981. 

3.  Public  assistance  payments  to  territorial  jurisdictions 

House  hill. — ^No  provision. 

Senate  amendment. — The  Senate  amendment  would  reduce  the 
ceiling  on  Federal  matching  funds  for  public  assistance  programs 
in  Puerto  Rico,  Guam  and  the  Virgin  Islands  from  the  fiscal  1979 
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II.  SOCIAL  SECURITY  PROVISIONS 


1.  Reallocation  of  taxes  between  OASI  and  DI  trust  funds 

House  bill— No  provision.  However,  the  House  passed  separate 
legislation,  H.R.  7670,  (which  contains  language  identical  to  the 
Senate  amendment)  on  July  21,  1980. 

Senate  amendment — The  Senate  amendment  provides  for  a  two 
year  reallocation  of  OASDI  tax  revenues  into  the  OASI  and  DI 
trust  funds.  The  reallocation  would  increase  revenues  to  the  OASI 
trust  fund  and  decrease  them  for  the  DI  trust  fund  and  would 
apply  to  calendar  years  1980  and  1981  only. 

Conference  agreement — The  conference  agreement  does  not  in- 
clude the  Senate  provision.  Reallocation  provisions  identical  to  the 
Senate  provision  were  passed  by  the  Senate  September  25,  1980 
(H.R.  7670)  and  enacted  into  law  on  October  9,  1980  (P.L.  96-403). 

2.  Limitation  on  payment  of  retroactive  social  security  benefits 
House  bill— No  provision. 

Senate  amendment — The  Senate  amendment  limits  the  retroac- 
tive payment  of  social  security  benefits  to  a  period  of  3  months 
prior  to  the  month  in  which  application  for  benefits  is  made,  de- 
creasing the  period  from  12  months  under  present  law. 

Conference  agreement — The  conference  agreement  limits  benefit 
retroactivity  to  a  period  of  6  months  prior  to  the  month  in  which 
application  for  benefits  is  made,  except  for  applications  filed  for 
disability  benefits  by  disabled  workers  (and  all  family  benefits 
thereunder)  or  benefits  for  disabled  widows  and  widowers.  Benefits 
applications  for  disabled  workers,  their  dependents  and  disabled 
widow(er)s  will  continue  to  be  made  retroactive  for  up  to  12  months 
as  under  present  law.  The  provision  is  effective  on  the  first  day  of 
the  first  month  beginning  60  days  after  enactment, 

3.  Social  security  benefits  for  prisoners 
House  bill—No  provision. 

Senate  amendment — The  Senate  amendment  requires  the  sus- 
pension of  workers  and  children's  disability  benefits  to  any  individ- 
ual who  would  otherwise  be  receiving  them  while  he  is  imprisoned 
by  reason  of  a  felony  conviction.  The  suspension  applies  except  to 
the  extent  that  a  court  of  law  specifically  provides  to  the  contrary 
as  part  of  its  approval  of  a  plan  of  rehabilitation  services  to  that 
individual.  The  exemption  from  suspension  would  last  only  for  so 
long  as  the  individual  continues  to  participate  satisfactorily  in  such 
rehabilitation  program,  which  (as  determined  by  the  Secretary)  is 
expected  to  result  in  his  return  to  substantial  gainful  employment 
within  a  reasonable  time  after  his  release.  Dependents'  benefits 
would  continue  to  be  paid.  The  amendment  also  provides  that  an 
individual  may  not  be  considered  to  be  a  full-time  student  for  pur- 
poses of  social  security  student  benefits  while  he  is  incarcerated.  In 
addition,  the  amendment  provides  that  disabilities  to  the  extent 
that  they  arise  from  or  are  aggravated  during  the  commission  of  a 
crime  may  not  be  considered  in  determining  whether  or  not  an  in- 
dividual qualifies  for  disability  benefits.  Impairments  arising  while 
an  individual  is  in  prison  could  not  be  considered  for  purposes  of 
disability  eligibility  so  long  as  the  individual  remains  in  prison. 
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To  amend  title  XVIII  of  the  Social  Security  Act  to  provide  for  medicare  coverage  of 
pneumococcal  vaccine  and  its  administration. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled,  That  (a)(1)  section 
ISGKs)  of  the  Social  Security  Act  is  amended — 

(A)  by  redesignating  paragraphs  (10)  through  (13)  as  para- 
graphs (11)  through  (14),  respectively; 

(B)  by  striking  out  "and"  at  the  end  of  paragraph  (8); 

(C)  by  striking  out  the  period  at  the  end  of  paragraph  (9)  and 
inserting  in  lieu  thereof    and";  and 

(D)  by  inserting  after  paragraph  (9)  the  following  paragraph: 
"(10)  pneumococcal  vaccine  and  its  administration.' . 

(2)  Section  1864(a)  of  such  Act  is  amended  by  striking  out  "para- 
graphs (10)  and  (11)  of  section  1861(s)"  and  inserting  in  lieu  thereof 
^'paragraphs  (11)  and  (12)  of  section  1861(s)". 

(3)  Section  1862(a)  of  such  Act  is  amended— 

(A)  by  inserting  ",  or,  in  the  case  of  items  and  services 
described  in  section  1861(s)(10),  which  are  not  reasonable  and 
necessary  for  the  prevention  of  illness"  before  the  semicolon  at 
the  end  of  paragraph  (1),  and 

(B)  by  inserting  "(except  as  otherwise  allowed  under  section 
1861(s)(10)  and  paragraph  (1))"  in  paragraph  (7)  after  "immuniza- 
tions". 

(b)(1)  Section  1833(a)  of  such  Act  (as  amended  by  sections 
932(a)(1)(B),  934(d),  and  942  of  the  Medicare  and  Medicaid  Amend- 
ments of  1980)  is  amended — 

(A)  by  striking  out  "and"  before  "(G)"  in  paragraph  (1); 

(B)  by  inserting  at  the  end  of  paragraph  (1)  the  following:  "and 
(H)  with  respect  to  items  and  services  described  in  section 
1861(s)(10),  the  amounts  paid  shall  be  100  percent  of  the  reason- 
able charges  for  such  items  and  services,"; 

(C)  by  inserting  "and  to  items  and  services  described  in  section 
1861(s)(10)"  in  paragraph  (2XA)  after  "home  health  services";  and 

(D)  by  inserting  (other  than  for  items  and  services  described 
in  section  1861(s)(10))"  in  paragraph  (3)  after  "but  in  no  case  may 
the  payment  for  such  services' . 

(2)  The  first  sentence  of  section  1833(b)  of  such  Act  is  amended  by 
inserting  "(A)"  in  clause  (2)  after  "expenses  incurred",  and  by 
inserting  before  the  comma  at  the  end  of  such  clause  the  following: 
",  or  (B)  for  items  and  services  described  in  section  1861(s)(10) '. 

(3)  Subparagraph  (A)  of  section  1861(aaXl)  of  such  Act  is  amended 
by  inserting  before  the  comma  at  the  end  the  following:  "and  items 
and  services  described  in  section  1861(sX10)". 

(4)  Section  1866(aX2XA)  of  such  Act  is  amended  by  adding  at  the  end 
the  following  new  sentence:  "A  provider  of  services  may  not  impose 
a  charge  under  clause  (ii)  of  the  first  sentence  of  this  subparagraph 
with  respect  to  items  and  services  described  in  section  1861(sX10)  for 
which  payment  is  made  under  part  B.". 
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Sec.  2.  The  amendments  made  by  this  Act  shall  take  effect  on,  and 
apply  to  services  furnished  on  or  after,  July  1, 1981. 

PAYMENTS  TO  STATES  FOR  ADOPTION  ASSISTANCE  AND  FOSTER  CARE 


Effective  date. 
42  use  1395/ 
note. 


Sec.  3.  Section  474  of  the  Social  Security  Act  is  amended  by  adding  42  use  674. 
at  the  end  the  following  new  subsection: 

"(d)(1)  The  Secretary  shall,  prior  to  the  beginning  of  each  quarter,  Estimates,  State 
estimate  the  amount  to  which  a  State  will  be  entitled  under  subsec-  entitlement, 
tions  (a),  (b),  and  (c)  for  such  quarter,  such  estimates  to  be  based  on  (A) 
a  report  filed  by  the  State  containing  its  estimate  of  the  total  sum  to 
be  expended  in  such  quarter  in  accordance  with  the  provisions  of  such 
subsections,  and  stating  the  amount  appropriated  or  made  available 
by  the  State  and  its  political  subdivisions  for  such  expenditures  in 
such  quarter,  and  if  such  amount  is  less  than  the  State  s  proportion- 
ate share  of  the  total  sum  of  such  estimated  expenditures,  the  source 
or  sources  from  which  the  difference  is  expected  to  be  derived,  (B) 
records  showing  the  number  of  children  in  the  -State  receiving 
assistance  under  this  part,  and  (c)  such  other  investigation  as  the 
secretary  may  find  necessary. 

"(2)  The  Secretary  shall  then  pay  to  the  State,  in  such  installments 
as  he  may  determine,  the  amounts  so  estimated,  reduced  or  increased 
to  the  extent  of  any  overpayment  or  underpa3nnent  which  the 
Secretary  determines  was  made  under  this  section  to  such  State  for 
any  prior  quarter  and  with  respect  to  which  adjustment  has  not 
already  been  made  under  this  subsection. 

''(3)  The  pro  rata  share  to  which  the  United  States  is  equitably  Pro  rata  share, 
entitled,  as  determined  by  the  Secretary,  of  the  net  amount  recovered 
during  any  quarter  by  the  State  or  any  political  subdivision  thereof 
with  respect  to  foster  care  and  adoption  assistance  furnished  under 
the  State  plan  shall  be  considered  an  overpayment  to  be  adjusted 
under  this  subsection.". 

Sec.  4.  Section  406(aX2)  of  the  Social  Security  Act  is  amended—  42  USe  606. 

(1)  by  inserting  "at  the  option  of  the  State,"  after  "(B)";  and 

(2)  by  inserting  before  the  semicolon  at  the  end  thereof  the 
following:  ",  or  (C)  at  the  option  of  the  State,  under  the  age  of 
twenty-one  and  (as  determined  by  the  State  in  accordance  with 
standards  prescribed  by  the  Secretary)  a  student  regularly 
attending  a  school  in  grade  twelve  or  below  or  regularly  attend- 
ing a  course  of  vocational  or  technical  training,  other  than  a 
course  provided  by  or  through  a  college  or  university,  designed  to 
fit  him  for  gainful  emplo3mient". 

Sec.  5.  (a)  Section  1613  of  the  Social  Security  Act  is  amended  by  42  use  I382b. 
adding  at  the  end  thereof  the  following  new  subsection: 


DISPOSAL  OF  resources  FOR  LESS  THAN  FAIR  MARKET  VALUE 

"(c)(1)  In  determining  the  resources  of  an  individual  (and  his 
eligible  spouse,  if  any)  there  shall  be  included  (but  subject  to  the 
exclusions  under  subsection  (a))  any  resource  (or  interest  therein) 
owned  by  such  individual  or  eligible  spouse  within  the  preceding  24 
months  if  such  individual  or  eligible  spouse  gave  away  or  sold  such 
resource  or  interest  at  less  than  fair  market  value  of  such  resource  or 
interest  for  the  purpose  of  establishing  eligibility  for  benefits  or 
assistance  under  this  Act. 

"(2)  Any  transaction  described  in  paragraph  (1)  shall  be  presumed 
to  have  been  for  the  purpose  of  establishing  eligibility  for  benefits  or 
assistance  under  this  Act  unless  such  individual  or  eligible  spouse 
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furnishes  convincing  evidence  to  establish  that  the  transaction  was 
exclusively  for  some  other  purpose. 

"(3)  For  purposes  of  paragraph  (1)  the  value  of  such  a  resource  or 
interest  shall  be  the  fair  market  value  of  such  resource  or  interest  at 
the  time  it  was  sold  or  given  away,  less  the  amount  of  compensation 
received  for  such  resource  or  interest,  if  any.". 

(b)  Section  1902  of  the  Social  Security  Act  is  amended  by  adding  at 
the  end  thereof  the  following  new  subsection: 

"(j)(l)  Notwithstanding  any  other  provision  of  this  title,  an  individ- 
ual who  would  otherwise  be  eligible  for  medical  assistance  under  the 
State  plan  approved  under  this  title  may  be  denied  such  assistance  if 
such  individual  would  not  be  eligible  for  such  medical  assistance  but 
for  the  fact  that  he  disposed  of  resources  for  less  than  fair  market 
value.  If  the  State  plan  provides  for  the  denial  of  such  assistance  by 
reason  of  such  disposal  of  resources,  the  State  plan  shall  specify  a 
procedure  for  implementing  such  denial  which,  except  as  provided  in 
paragraph  (2),  is  not  more  restrictive  than  the  procedure  specified  in 
section  1613(c)  of  this  Act. 

"(2)  In  any  case  where  the  uncompensated  value  of  disposed  of 
resources  exceeds  $12,000,  the  State  plan  may  provide  for  a  period  of 
ineligibility  which  exceeds  24  months.  If  a  State  plan  provides  for  a 
period  of  ineligibility  exceeding  24  months,  such  plan  shall  provide 
for  the  period  of  ineligibility  to  bear  a  reasonable  relationship  to 
such  uncompensated  value. 

"(3)  In  any  case  where  an  individual  is  ineligible  for  medical 
assistance  under  the  State  plan  solely  because  of  the  applicability  to 
such  individual  of  the  provisions  of  section  1613(c),  the  State  plan 
may  provide  for  the  eligibility  of  such  individual  for  medical  assist- 
ance under  the  plan  if  such  individual  would  be  so  eligible  if  the  State 
plan  requirements  with  respect  to  disposal  of  resources  applicable 
under  paragraphs  (1)  and  (2)  of  this  subsection  were  applied  in  lieu  of 
the  provisions  of  section  1613(c).". 

(c)  The  amendment  made  by  subsection  (a)  shall  be  effective  with 
respect  to  applications  for  benefits  under  title  XVI  of  the  Social 
Security  Act  filed  on  or  after  the  first  day  of  the  first  month  which 
begins  at  least  60  days  after  the  date  of  enactment  of  this  Act. 


42  use  1305 
note. 


SHORT  TITLE 


Sec.  6.  Sections  6  to  10  of  this  Act  may  be  cited  as  the  "Parental 
Kidnaping  Prevention  Act  of  1980". 


28  use  1738A 
note. 


FINDINGS  AND  PURPOSES 

Sec.  7.  (a)  The  Congress  finds  that— 

(1)  there  is  a  large  and  growing  number  of  cases  annually 
involving  disputes  between  persons  claiming  rights  of  custody 
and  visitation  of  children  under  the  laws,  and  in  the  courts,  of 
different  States,  the  District  of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  and  the  territories  and  possessions  of  the  United 
States; 

(2)  the  laws  and  practices  by  which  the  courts  of  those  jurisdic- 
tions determine  their  jurisdiction  to  decide  such  disputes,  and 
the  effect  to  be  given  the  decisions  of  such  disputes  by  the  courts 
of  other  jurisdictions,  are  often  inconsistent  and  conflicting; 

(3)  those  characteristics  of  the  law  and  practice  in  such  cases, 
along  with  the  limits  imposed  by  a  Federal  system  on  the 
authority  of  each  such  jurisdiction  to  conduct  investigations  and 
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take  other  actions  outside  its  own  boundaries,  contribute  to  a 
tendency  of  parties  involved  in  such  disputes  to  frequently  resort 
to  the  seizure,  restraint,  concealment,  and  interstate  transporta- 
tion of  children,  the  disregard  of  court  orders,  excessive  relitiga- 
tion of  cases,  obtaining  of  conflicting  orders  by  the  courts  of 
various  jurisdictions,  and  interstate  travel  and  communication 
that  is  so  expensive  and  time  consuming  as  to  disrupt  their 
occupations  and  commercial  activities;  and 

(4)  among  the  results  of  those  conditions  and  activities  are  the 
failure  of  the  courts  of  such  jurisdictions  to  give  full  faith  and 
credit  to  the  judicial  proceedings  of  the  other  jurisdictions,  the 
deprivation  of  rights  of  liberty  and  property  without  due  process 
of  law,  burdens  on  commerce  among  such  jurisdictions  and  with 
foreign  nations,  and  harm  to  the  welfare  of  children  and  their 
parents  and  other  custodians. 

(b)  For  those  reasons  it  is  necessary  to  establish  a  national  system  National  system 
for  locating  parents  and  children  who  travel  from  one  such  jurisdic-  locating 
tion  to  another  and  are  concealed  in  connection  with  such  disputes,  eSiishment 
and  to  establish  national  standards  under  which  the  courts  of  such 
jurisdictions  will  determine  their  jurisdiction  to  decide  such  disputes 

and  the  effect  to  be  given  by  each  such  jurisdiction  to  such  decisions 
by  the  courts  of  other  such  jurisdictions. 

(c)  The  general  purposes  of  sections  6  to  10  of  this  Act  are  to — 

(1)  promote  cooperation  between  State  courts  to  the  end  that  a 
determination  of  custody  and  visitation  is  rendered  in  the  State 
which  can  best  decide  the  case  in  the  interest  of  the  child; 

(2)  promote  and  expand  the  exchange  of  information  and  other 
forms  of  mutual  assistance  between  States  which  are  concerned 
with  the  same  child; 

(3)  facilitate  the  enforcement  of  custody  and  visitation  decrees 
of  sister  States; 

(4)  discourage  continuing  interstate  controversies  over  child 
custody  in  the  interest  of  greater  stability  of  home  environment 
and  of  secure  family  relationships  for  the  child; 

(5)  avoid  jurisdictional  competition  and  conflict  between  State 
courts  in  matters  of  child  custody  and  visitation  which  have  in 
the  past  resulted  in  the  shifting  of  children  from  State  to  State 
with  harmful  effects  on  their  well-being;  and 

(6)  deter  interstate  abductions  and  other  unilateral  removals  of 
children  undertaken  to  obtain  custody  and  visitation  awards. 

FULL  FAITH  AND  CREDIT  GIVEN  TO  CHILD  CUSTODY  DETERMINATIONS 

Sec.  8.  (a)  Chapter  115  of  title  28,  United  States  Code,  is  amended  by  28  use  1731  et 
adding  immediately  after  section  1738  the  following  new  section: 

"§1738A.    Full    faith    and    credit    given    to    child    custody  28  use  1738A 
determinations 

"(a)  The  appropriate  authorities  of  every  State  shall  enforce  accord- 
ing to  its  terms,  and  shall  not  modify  except  as  provided  in  subsection 
(f)  of  this  section,  any  child  custody  determination  made  consistently 
with  the  provisions  of  this  section  by  a  court  of  another  State. 

"(b)  As  used  in  this  section,  the  term —  Definitions. 
"(1)  'child'  means  a  person  under  the  age  of  eighteen; 
"(2)  'contestant'  means  a  person,  including  a  parent,  who 
claims  a  right  to  custody  or  visitation  of  a  child; 

"(3)  'custody  determination'  means  a  judgment,  decree,  or 
other  order  of  a  court  providing  for  the  custody  or  visitation  of  a 
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child,  and  includes  permanent  and  temporary  orders,  and  initial 
orders  and  modifications; 

"(4)  'home  State'  means  the  State  in  which,  immediately 
preceding  the  time  involved,  the  child  lived  with  his  parents,  a 
parent,  or  a  person  acting  as  parent,  for  at  least  six  consecutive 
months,  and  in  the  case  of  a  child  less  than  six  months  old,  the 
State  in  which  the  child  lived  from  birth  with  any  of  such 
persons.  Periods  of  temporary  absence  of  any  of  such  persons  are 
counted  as  part  of  the  six-month  or  other  period; 

"(5)  'modification'  and  'modify'  refer  to  a  custody  determina- 
tion which  modifies,  replaces,  supersedes,  or  otherwise  is  made 
subsequent  to,  a  prior  custody  determination  concerning  the 
same  child,  whether  made  by  the  same  court  or  not; 

"(6)  'person  acting  as  a  parent'  means  a  person,  other  than  a 
parent,  who  has  physical  custody  of  a  child  and  who  has  either 
been  awarded  custody  by  a  court  or  claims  a  right  to  custody; 

"(7)  'physical  custody'  means  actual  possession  and  control  of  a 
child;  and 

"(8)  'State'  means  a  State  of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto  Rico,  or  a  territory  or 
possession  of  the  United  States. 
"(c)  A  child  custody  determination  made  by  a  court  of  a  State  is 
consistent  with  the  provisions  of  this  section  only  if — 

"(1)  such  court  has  jurisdiction  under  the  law  of  such  State; 
and 

"(2)  one  of  the  following  conditions  is  met: 

"(A)  such  State  (i)  is  the  home  State  of  the  child  on  the  date 
of  the  commencement  of  the  proceeding,  or  (ii)  had  been  the 
child's  home  State  within  six  months  before  the  date  of  the 
commencement  of  the  proceeding  and  the  child  is  absent 
from  such  State  because  of  his  removal  or  retention  by  a 
contestant  or  for  other  reasons,  and  a  contestant  continues 
to  live  in  such  State; 

"(B)(i)  it  appears  that  no  other  State  would  have  jurisdic- 
tion under  subparagraph  (A),  and  (ii)  it  is  in  the  best  interest 
of  the  child  that  a  court  of  such  State  assume  jurisdiction 
because  (I)  the  child  and  his  parents,  or  the  child  and  at  least 
one  contestant,  have  a  significant  connection  with  such 
State  other  than  mere  physical  presence  in  such  State,  and 
(II)  there  is  available  in  such  State  substantial  evidence 
concerning  the  child's  present  or  future  care,  protection, 
training,  and  personal  relationships; 

"(C)  the  child  is  physically  present  in  such  State  and  (i)  the 
child  has  been  abandoned,  or  (ii)  it  is  necessary  in  an 
emergency  to  protect  the  child  because  he  has  been  subjected 
to  or  threatened  with  mistreatment  or  abuse; 

"(D)(i)  it  appears  that  no  other  State  would  have  jurisdic- 
tion under  subparagraph  (A),  (B),  (C),  or  (E),  or  another  State 
has  declined  to  exercise  jurisdiction  on  the  ground  that  the 
State  whose  jurisdiction  is  in  issue  is  the  more  appropriate 
forum  to  determine  the  custody  of  the  child,  and  (ii)  it  is  in 
the  best  interest  of  the  child  that  such  court  assume  jurisdic- 
tion; or 

"(E)  the  court  has  continuing  jurisdiction  pursuant  to 
subsection  (d)  of  this  section. 
"(d)  The  jurisdiction  of  a  court  of  a  State  which  has  made  a  child 
custody  determination  consistently  with  the  provisions  of  this  section 
continues  as  long  as  the  requirement  of  subsection  (c)(1)  of  this 
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section  continues  to  be  met  and  such  State  remains  the  residence  of 
the  child  or  of  any  contestant. 

"(e)  Before  a  child  custody  determination  is  made,  reasonable 
notice  and  opportunity  to  be  heard  shall  be  given  to  the  contestants, 
any  parent  whose  parental  rights  have  not  been  previously  termi- 
nated and  any  person  who  has  physical  custody  of  a  child. 

**(f)  A  court  of  a  State  may  modify  a  determination  of  the  custody  of 
the  same  child  made  by  a  court  of  another  State,  if — 

"(1)  it  has  jurisdiction  to  make  such  a  child  custody  determina- 
tion; and 

*'(2)  the  court  of  the  other  State  no  longer  has  jurisdiction,  or  it 
has  declined  to  exercise  such  jurisdiction  to  modify  such  determi- 
nation. 

"(g)  A  court  of  a  State  shall  not  exercise  jurisdiction  in  any 
proceeding  for  a  custody  determination  commenced  during  the  pend- 
ency of  a  proceeding  in  a  court  of  another  State  where  such  court  of 
that  other  State  is  exercising  jurisdiction  consistently  with  the 
provisions  of  this  section  to  make  a  custody  determination.". 

(b)  The  table  of  sections  at  the  beginning  of  chapter  115  of  title  28,  28  use  1738A 
United  States  Code,  is  amended  by  inserting  after  the  item  relating  to  "®^f 
section  1738  the  following  new  item:  ^  ^^^^ 
"1738A.  Full  faith  and  credit  given  to  child  custody  determinations.". 

(c)  In  furtherance  of  the  purposes  of  section  1738 A  of  title  28, 
United  States  Code,  as  added  by  subsection  (a)  of  this  section.  State 
courts  are  encouraged  to — 

(1)  afford  priority  to  proceedings  for  custody  determinations; 
and 

(2)  award  to  the  person  entitled  to  custody  or  visitation 
pursuant  to  a  custody  determination  which  is  consistent  with  the 
provisions  of  such  section  1738A,  necessary  travel  expenses,  Ante,  p.  3569.  f 
attorneys'  fees,  costs  of  private  investigations,  witness  fees  or 

expenses,  and  other  expenses  incurred  in  connection  with  such 
custody  determination  in  any  case  in  which — 

(A)  a  contestant  has,  without  the  consent  of  the  person 
entitled  to  custody  or  visitation  pursuant  to  a  custody 
determination  which  is  consistent  with  the  provisions  of 
such  section  1738 A,  (i)  wrongfully  removed  the  child  from 
the  physical  custody  of  such  person,  or  (ii)  wrongfully 
retained  the  child  after  a  visit  or  other  temporary  relin- 
quishment of  physical  custody;  or 

(B)  the  court  determines  it  is  appropriate. 

USE  OF  FEDERAL  PARENT  LOCATOR  SERVICE  IN  CONNECTION  WITH  THE 
ENFORCEMENT  OR  DETERMINATION  OF  CHILD  CUSTODY  AND  IN  CASES 
OF  PARENTAL  KIDNAPING  OF  A  CHILD 

Sec.  9.  (a)  Section  454  of  the  Social  Security  Act  is  amended—  42  use  654. 

(1)  by  striking  out  "and"  at  the  end  of  paragraph  (15); 

(2)  by  striking  out  the  period  at  the  end  of  paragraph  (16)  and 
inserting  in  lieu  thereof  ";  and";  and 

(3)  by  inserting  after  paragraph  (16)  the  following  new  para- 
graph: 

"(17)  in  the  case  of  a  State  which  has  in  effect  an  agreement  with 
the  Secretary  entered  into  pursuant  to  section  463  for  the  use  of  the  Post,  p.  3572. 
Parent  Locator  Service  established  under  section  453,  to  accept  and  42  use  653. 
transmit  to  the  Secretary  requests  for  information  authorized  under 
the  provisions  of  the  agreement  to  be  furnished  by  such  Service  to 
authorized  persons,  and  to  impose  and  collect  (in  accordance  with 
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regulations  of  the  Secretary)  a  fee  sufficient  to  cover  the  costs  to  the 
State  and  to  the  Secretary  incurred  by  reason  of  such  requests,  to 
transmit  to  the  Secretary  from  time  to  time  (in  accordance  with  such 
regulations)  so  much  of  the  fees  collected  as  are  attributable  to  such 
costs  to  the  Secretary  so  incurred,  and  during  the  period  that  such 
agreement  is  in  effect,  otherwise  to  comply  with  such  agreement  and 
regulations  of  the  Secretary  with  respect  thereto.". 

(b)  Part  D  of  title  IV  of  the  Social  Security  Act  is  amended  by 
adding  at  the  end  thereof  the  following  new  section: 

**USE  OF  FEDERAL  PARENT  LOCATOR  SERVICE  IN  CONNECTION  WITH  THE 
ENFORCEMENT  OR  DETERMINATION  OF  CHILD  CUSTODY  AND  IN  CASES 
OF  PARENTAL  KIDNAPING  OF  A  CHILD 

"Sec.  463.  (a)  The  Secretary  shall  enter  into  an  agreement  with  any 
State  which  is  able  and  willing  to  do  so,  under  which  the  services  of 
the  Parent  Locator  Service  established  under  section  453  shall  be 
made  available  to  such  State  for  the  purpose  of  determining  the 
whereabouts  of  any  absent  parent  or  child  when  such  information  is 
to  be  used  to  locate  such  parent  or  child  for  the  purpose  of— 
"(1)  enforcing  any  State  or  Federal  law  with  respect  to  the 
unlawful  taking  or  restraint  of  a  child;  or 

"(2)  making  or  enforcing  a  child  custody  determination. 
"(b)  An  agreement  entered  into  under  this  section  shall  provide 
that  the  State  agency  described  in  section  454  will,  under  procedures 
prescribed  by  the  Secretary  in  regulations,  receive  and  transmit  to 
the  Secretary  requests  from  authorized  persons  for  information  as  to 
(or  useful  in  determining)  the  whereabouts  of  any  absent  parent  or 
child  when  such  information  is  to  be  used  to  locate  such  parent  or 
child  for  the  purpose  of — 

"(1)  enforcing  any  State  or  Federal  law  with  respect  to  the 
unlawful  taking  or  restraint  of  a  child;  or 

"(2)  making  or  enforcing  a  child  custody  determination. 
"(c)  Information  authorized  to  be  provided  by  the  Secretary  under 
this  section  shall  be  subject  to  the  same  conditions  with  respect  to 
disclosure  as  information  authorized  to  be  provided  under  section 
453,  and  a  request  for  information  by  the  Secretary  under  this  section 
shall  be  considered  to  be  a  request  for  information  under  section  453 
which  is  authorized  to  be  provided  under  such  section.  Only  informa- 
tion as  to  the  most  recent  address  and  place  of  employment  of  any 
absent  parent  or  child  shall  be  provided  under  this  section. 
"(d)  For  purposes  of  this  section — 

"(1)  the  term  'custody  determination'  means  a  judgment, 
decree,  or  other  order  of  a  court  providing  for  the  custody  or 
visitation  of  a  child,  and  includes  permanent  and  temporary 
orders,  and  initial  orders  and  modification; 
"(2)  the  term  'authorized  person*  means— 

"(A)  any  agent  or  attorney  of  any  State  having  an  agree- 
ment under  this  section,  who  has  the  duty  or  authority 
under  the  law  of  such  State  to  enforce  a  child  custody 
determination; 

"(B)  any  court  having  jurisdiction  to  make  or  enforce  such 
a  child  custody  determination,  or  any  agent  of  such  court; 
and 

"(C)  any  agent  or  attorney  of  the  United  States,  or  of  a 
State  having  an  agreement  under  this  section,  who  has  the 
duty  or  authority  to  investigate,  enforce,  or  bring  a  prosecu- 
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tion  with  respect  to  the  unlawful  taking  or  restraint  of  a 
child.". 

(c)  Section  455(a)  of  such  Act  is  amended  by  adding  after  paragraph  42  USC  655. 
(3)  the  following:  "except  that  no  amount  shall  be  paid  to  any  State  on 
account  of  amounts  expended  to  carry  out  an  agreement  which  it  has 

entered  into  pursuant  to  section  463.' .  Ante,  p.  3572. 

(d)  No  agreement  entered  into  under  section  463  of  the  Social  Effective  date. 
Security  Act  shall  become  effective  before  the  date  on  which  section  ^2  USC  663  note. 
1738A  of  title  28,  United  States  Code  (as  added  by  this  title)  becomes  Ante,  p.  3569. 
effective. 

PARENTAL  KIDNAPING 

Sec.  10.  (a)  In  view  of  the  findings  of  the  Congress  and  the  purposes  18  USC  1073 
of  sections  6  to  10  of  this  Act  set  forth  in  section  302,  the  Congress  J?  ugc  502 
hereby  expressly  declares  its  intent  that  section  1073  of  title  18, 
United  States  Code,  apply  to  cases  involving  parental  kidnaping  and 
interstate  or  international  flight  to  avoid  prosecution  under  appli- 
cable State  felony  statutes. 

(b)  The  Attorney  General  of  the  United  States,  not  later  than  120 
days  after  the  date  of  the  enactment  of  this  section  (and  once  every  6 
months  during  the  3-year  period  following  such  120-day  period),  shall 
submit  a  report  to  the  Congress  with  respect  to  steps  taken  to  comply 
with  the  intent  of  the  Congress  set  forth  in  subsection  (a).  Each  such 
report  shall  include — 

(1)  data  relating  to  the  number  of  applications  for  complaints 
under  section  1073  of  title  18,  United  States  Code,  in  cases 
involving  parental  kidnaping; 

(2)  data  relating  to  the  number  of  complaints  issued  in  such 
cases;  and 

(3)  such  other  information  as  may  assist  in  describing  the 
activities  of  the  Department  of  Justice  in  conformance  with  such 
intent. 

TECHNICAL  AMENDMENTS  AND  AMENDMENTS  RELATING  TO  CHILD 
SUPPORT  AUDITS 

Sec.  11.  (aXD  Section  127(aXl)  of  the  Food  Stamp  Act  Amendments 
of  1980  (Public  Law  96-249),  is  amended  by  striking  out  "Subsection  Ante,  p.  365. 
(i)  of  section  6103"  and  inserting  in  lieu  thereof  "Subsection  (1)  of 
section  6103". 

(2XA)  Section  408(aXl)  of  the  Social  Security  Disability  Amend- 
ments of  1980  (Public  Law  96-265),  is  amended  by  striking  out  (in  the  Ante,  p.  468. 
new  paragraph  added  thereby  to  subsection  (1)  of  section  6103  of  the 
Internal  Revenue  Code  of  1954)  "(7)  Disclosure"  and  inserting  in  lieu 
thereof  "(8)  Disclosure". 

(B)  Section  408(aX2)  of  the  Social  Security  Disability  Amendments 
of  1980  is  amended — 

(i)  in  subparagraph  (A),  by — 

(I)  striking  out  "(1X1)  or  (4XB)  or  (5)"  and  inserting  in  lieu 
thereof  "(IXD,  (4XB),  (5),  or  (7)",  and 

(II)  striking  out  "(IXD,  (4XB),  (5),  or  (7)"  and  inserting  in 
lieu  thereof  "(IXD,  (4XB),  (5),  (7),  or  (8)"; 

(ii)  in  subparagraph  (B),  by— 

(I)  striking  out  "(1)  (3)  or  (6)"  and  inserting  in  lieu  thereof 
"(1)  (3),  (6),  or  (7)",  and 

(II)  striking  out  "(1)  (3),  (6),  or  (7)"  and  inserting  in  lieu 
thereof  "(1)  (3),  (6),  (7),  or  (8)"; 

(iii)  in  subparagraph  (C),  by— 
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(I)  striking  out  "(1X6)"  and  inserting  in  lieu  thereof  "(1)  (6) 
or  (7)",  and 

(II)  striking  out  "(1)  (6)  or  (7)"  and  inserting  in  lieu  thereof 
"(1)  (6),  (7),  or  (8)";  and 

26  use  7213.  (iv)  in  subparagraph  (D),  by— 

(I)  striking  out  "subsection  (d),  (1X6)  or  (mX4XB)"  and 
inserting  in  lieu  thereof  "subsection  (d),  (1)  (6)  or  (7),  or 
(mX4XB)",  and 

(II)  striking  out  "subsection  (d),  (1)  (6)  or  (7),  or  (mX4XB)" 
and  inserting  in  lieu  thereof  "subsection  (d),  (1)  (6),  (7),  or  (8), 
or(m)(4)(B)". 

(3)  The  amendment  made  by  paragraph  (1)  shall  take  effect  on  May 
26, 1980  and  the  amendments  made  by  paragraph  (2)  shall  take  effect 
on  June  9, 1980. 

(4XA)lrhe  first  sentence  of  section  7213(aX2)  of  the  Internal  Reve- 
nue Code  of  1954  (relating  to  unauthorized  disclosure  of  information 
by  State  and  other  employees)  is  amended  bv  striking  out  "(1)  (6)  or  (7)" 
and  inserting  in  lieu  thereof  "(1)  (6),  (7),  or  (8)". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  take  effect  on 
December  5, 1980. 

(bXl)  Section  309  of  the  Adoption  Assistance  and  Child  Welfare  Act 
of  1980  is  amended  by  striking  out  "fiscal  year  1977  or  fiscal  year  1978 
shall  be  made  prior  to  October  1,  1980"  and  inserting  in  lieu  thereof 
"any  of  the  fiscal  years  1977  through  1980  shall  be  made  prior  to 
October  1, 1981". 

(2)  The  regulations  pertaining  to  audit  criteria  (as  set  forth  in  45 
CFR  305.20)  and  the  regulations  pertaining  to  penalty  for  failure  to 
have  an  effective  child  support  enforcement  program  (as  set  forth  in 
45  CFR  305.50),  under  the  child  support  program  established  by  title 

42  use  651.  IV-D  of  the  Social  Security  Act,  as  in  effect  on  the  date  of  enactment 
of  this  Act,  shall  remain  in  effect  until  October  1, 1981. 

42  use  655.  (c)  Section  455(a)  of  the  Social  Security  Act  is  amended  by  striking 

out  the  semicolon  at  the  end  thereof  and  inserting  in  lieu  thereof  a 
period. 


Effective  date. 
26  use  6103 
note. 

26  use  7213. 


Effective  date. 
26  use  7213 
note. 

Ante.  D.  532. 


Approved  December  28,  1980. 
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